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dent dated 27th April, 1960 and Circulars issued 
‘by Ministry Home Affairs dated 3rd March, 
1966 and Memoranda of Railway Board and 
Posts and Telegraphs of June, 1969 and June, 
1968 — Validity — Compulsory in service 
training in Hindi for Central Government 
Employees—Effect of—Official Languages Act 
(1960) as amended by Act (I of 1968), S. 3— 
Pooper effect of—Directions of President 
under S. 3 (4)}—Force and effect of—Directions 
and Orders ifconsistent with S. 3 (1) @) and 
(3)—Validity .. 57 
‘CONTRACT ACT (IX OF 1872), S. 61— 
Payments—No appropriation by either party— 
Application to be applied to in discharge of 
«dobt in order of time whether barred or not by 











CONTRACT ACT (1872)—(Contd.). 


limitation—Advance by plaintiff —Sale of 
goods by defendant to plaintiff — Debit and 
credits—Suit by plaintiff .. 487 
Ss. 73, 64 and 65—Agreement for sale 
—Breach —Both parties at fault—Effect — 
Buyer if entitled to get back part payment made 
towards the purchase .. 481 
Ss. 196 and 209—Acts done after death 
of principal—Ratification by heirs of principal 
—Validity .. 83 
CRIMINAL PROCEDURE CODE pa OF 
1898), S. 99-A—Scope—Order of the Govern- 
ment forfeiting the posters printed and pub- 
lished by the petitioner—Legality—-What is 
contained ın the poster, if a “‘matter’—Govern- 
Ment if need not give grounds for its opinion 
because 1s was a poster .. 158 
S. 145—Disputes as to immoveable pro- 
perty—Possession—To be based on a claim 
of right to possession—Pannayal in charge of 
agricultural lands—No right to possession— 
Possession isthat of landlord .. 424 
——§. 145—Petition under—Trespass on 
22nd September, 1968 alleged—Complaint of 
criminal trespass dismissed and accused acquitted 
Subsequent prelimmary order under sub-sec- 
tion (1) on 25th November, 1969—Final order 
in favour of petitioner under sub-section o 
on 9th July, 1970—No correct—Liable to 

set aside ter i i 
S. 253 (2)}—Discharge of accused under 
without recording any evidence—Legality. 246 
———S, 288— Scope of—Previous statements of 
witnesses made in committal Court and under 
S. 164, consistent with each other—Witness 
resiling from same and making contrary state- 
ments ın Sessions trial—Public Prosecutor read- 
ing earlier statements in full an translating 
them—Witnesses admitting having made earlier 
statement—Depositions in committal Court 
brought in as evidence in Sessions Court and 
used as substantive evidence—Legality—Evi- 
dence Act (I of 1872), section 145 .. 114 


CRIMINAL TRIAL—Charge of criminal tres- 
pass on 22nd September, 1968—Prior possession 
of complainant not proved—Acquittal of accus- 
ed on 20th January, 1969—Effect—Maxim ‘ res 
judicata pro veritate occupitur’ applies 17 
Evidence — Circumstantial evidence 
—Sufficiency for conviction — Charge of murder 
—Accused absconduing—If justifies inference of 
gift—Nature of proof required for convictions 
—Prosecution evidence open to give doubt and 
even if believed, only raising strong suspicion— 
Sufficiency for conviction .. 110 
Proof of crime—Motive, how far rele- 

sa 853 




















vant 
DEED—Execution—Release deed—Releasor, a 
markswoman—Deed in English—Proof of exe- 
cution by releasor with knowledge of contents 
—Bur on release .. 452 
EMPLOYEES’ PROVIDENT FUNDS ACT 
(XIX OF 1952), S. 10 and C.P. Code (V of 
1908), S. 60 (1) (A)—Provident fund—immunity 
from attachment—Compulsory deposit—Retired 
employee—Amount not paid to employee and 
continued ın deposit—Immunity from attach- 
ment .. 386 
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ESTATE DUTY ACT (XXXIV OF 1953), S. 73 
3)—Applicability—Estate Duty payable on 
assets in foreign country—Restriction on transfer 
of assets from that coumtry—Claim to relief under 
S. 7313) by mandamus against compulsion to pay 
out of Indian assets—Proof of bona fide effort 
to get assets repatriated—Necessity 71 
EVIDENCE ACT (I OF 1872), Ss. Jand 14 
—Previous attempt to commit an offeme— 
Admissibility 53 
Ss. 65 and 66—Secondary evidence— 





—Agreement of sale entered into with the de- 
fendant but šale to plaintiff— t of sale 
with vendor—Failure to uce on notice 
sent by defendant—Oral evi of contents of 
a t by defendant—Secondary evidence 

missible i ~ 128 


—_—_—S, 115—Principle of estoppel—Applica- 
cability in matters relating to jurisdiction.. 22 
————_S. 122—Communications between hus- 
band and wife—Scope of protection under 
S. 122—If could be proved by evidence of over- 
hearers : 6, 53 
FOREIGN , EXCHANGE REGULATION 
ACT (VIL OF 1947), Ss. 23, 23-D—Contraven- 
tion of provisions of Act—Director of Enforce- 
ment—Penalty proceedings—Sanctioning prose- 
cution or issuing show cause notice—Mere 
formalitices—Authority not disqualified for 
holding the|subsequent enquiry—Administra- 
tive Tribunals—Enquiry—Procedure 96 
——-Ss. 23, 23-D—Contravention of provi- 
sions of Act—Imposition of penalty—Adjudi- 
cation proceedings—To be taken inthe first 
inst riminal prosecution in Court to 
be followed later, if mecessary—Criminal 
complaint fled in Court in the first instance, 
quashed by \Court—Irregularity—Not a bar to 
subsequent initiation of adjudication proceed- 
ings i ; . we 95 
———Ss, 23, 23-D—Contravention of provi- 
sions of Act—Penalty—Director of Enforce- 
ment—Authority competent to initiate adjudica- 
tion proceedings and file complaint in Criminal 
Court—Filing a criminal complaint before taking 
adjudication proceedings—Subsequent adjudica- 
tion proceedings—If can be taken—Doctrine of 
necessity—1£ applicable —Authority not to take 
advantage of his own mistake—Administrative 
“Tribunals—Enquiry—Procedure 96 
———Ss, 23, 23-D—Contravention of provi- 
sions of Acti—Penalty proceedings—Director of 
“Enforcement—Enquiry—Bias — Complaint by 
Director of Enforcement setting out elaborate 
facts leading upto the commission of offences 
—Later initiation of adjudication proceedings 
by same officer—Enquiry by same officer—Bias 
cannot be 
—Enquiry—Bias—Procedure 97 
HINDU LAW—Guardian—Manager—May be 
an adult male or female—Mother on behalf of 
‘eldest minor may be the manager-——Mother in 
mana of entire pn family property— 
No other guardian to appointed .. 467 
——Guardianship—Joint family—Coparce- 
ners atl minors—Guardian for entire joint family 
property—Court may appoint . uo. 467 
Joint family—Debt incurred by manager 
for family benefit or necessity—Decres on the 
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debt—Binding on other members of family—. 
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ruled out—Administrative Tribunals - 
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HINDU LAW—(Contd.). 4 ; 
Joint family of brothers—Mortgage—Executi 
by all members—No member described as 
manager of joint family—Suit on mortgage— 
Impleading all members without describing any 
as manager of joint family—-Major memberg 
impleaded as a minor—Decree agains aj] 
members—Null and void and not binding on 
Member wrongly impleaded aga minor .. 136 


- Joint family—Minor coparceners—Un- 
divided interest—Natural guardian or guardian 
appointed by Court—No power of sale even for 
benefit or necessity .. 466 
HINDU MINORITY AND GUARDIANSHIP 
ACT OF 1956), Ss. 6 and 12—Natural 
guardian—Joint family Property—Exclusion of 
minor’s undivided interest—Joint family pro- 
pee in the management of an adult male mem- 

r—No Court other than High Court may 
appoint guardian for undivided interest of minor 
coparcener .. 467 
HINDU SUCCESSION ACT (XXX OF 1956), 
S. 14 (1)— Widow put in possession of property 
on purely provisional or tentative arrangement, 
pending final partition in lieu of maintenance— 
Nature of her possession—Whether full owner 
uder S. 14 (1) .. 286 
INDIAN LUNACY ACT (IV OF 1912), Ss. 
71, 72—Appointment of a guardian to a lunatic 
—Power vested in the District Court—Appel- 
late Court—Scope of interference—Concubine 
of lunatic—Living with and looking after lunatic 
for several years—Appointment of concubine 
as guardian by District Court—Not liable to 
interference .. 397 
INDUSTRIAL DISPUTES—Domestic enquiry 
—Appointment of office-bearer of Employees’ 
Association as enquiry officer—Validity.. 83 
INDUSTRIAL DISPUTES ACT (XIV OF 
1947), S. 33-A—Labour Court exercising juris- 
diction under—Interference with findings arrived 
at in a domestic enquiry—Practice . 83 
S. 33-C (2}—Sastry Award and Desai 
Award and Madras Shops and Establishments 


Act oo of 1947), Ss. 14, 15—Watch and 
Ward Staff of State k of India—Hours of 


service—Time of ‘ Off watch ’—Whether to be 

included in the working hours in computing 

overtime wages—Award of the Labour Gourt 
B 


—Writ 
INTEREST—Advances by plaintiff—Sale of 
moods by defendant to plaintiff—Credits and 
obits in accounts—Suit for balance—No 
agreement for chargmg interest—Interest at six 
per cent. per annum, on amount due, from date 
of suit awardable .. 487 
INTERPRETATION OF STATUTES—Mean- 
ing of words—Popular word having commercial 
meaning —Interpretation to be given 2 
JURISDICTION—Small Cause Side—Govern- 
ment loans on security of land—Subsequent usu- 
fructuary mortgage—Tenant of mortgagee— 
Crops—Attachment by. Government to realise 
their dues from mortgagor—Payment to Govern- 
ment made by mortgagee—Charge arising in 
favour of mortgagee under the Revenue Re- 
covery Act—-Claim by mortgagee for reimburse- 
ment against mortgagor made in Small Cause 
Court—Maintainable .. 206 
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LAND ACQUISITION ACT (i OF 1874), 
Ss. 12 (2), 18 (2)—Award —Reference to Court 
—Application to Officer by post—Permitted 
under the Act—Date of posting—Application 
within time—Receipt by Officer after due date 
—Irrelevant—Reference to be made .. 176 
LAND TENURE—Ryotwari pattadar—If en- 
titled to minerals under the soil .. 146 
LEASE OR LICENCE—Deed—Substance of 
the deed—Intention of parties, real test—Interest 
in property or permission to use property.. 169 
LIMITATION ACT (IX OF 1908), S. 7— 
Suit to set aside alienations—Limitation.. 323 


S. 14 (1)}—Proceeding bona fide in Court 
without jurisdiction—Exclusion of time—Inabi- 
lity of Court to entertain suit from defect of 
jurisdiction or other cause of like nature— 
Essential ingredients—Obstruction to delivery 
of property in execution under C. P. Code 
(V of 1908)—Removal ordered—Obstruction 
held to be mala fide—Revision petition to High 
Court—Dismissal of petition—Order of execu- 
tion Court upheld—Time taken in prosecuting 
revision proceedings—Not to be excluded in 
suit to set aside order 370 
——S. 19—Acknowledgment of liability sav- 
ing limitation—Lotter by defendant, calling for 
statement of account—No Acknowledgment of 
any liability—No saving of limitation .. 487 


S. 19—Provincial Insolvency Act (V of 
1920), S. 28 (7}—Acknowledgment by insolvent 
—Mortgagor during pendency of petition for 
adjudication—vValidity .. 289 
Art. 11-A and C., P. Code (V of 1908), 
O. 21, Rr. 98 and 103—Execution—Delivery— 
Obstruction—Removal of obstruction ordered 
—Obstruction held to be mala fide—Revision 
petition to High Court—Dismissal of petition 
and order of lower Court upheld by High Court 
—Suit to set aside order—Order includes final 
order dismissing revision petition—Suit within 
a year of the date of dismissal of revision peti- 
tion—Within time - 369 
Art. 182 (5}—Execution of decree—Limi- 
tation—E. P. praying for imp leading one out of 
three legal representatives of deceased ree- 
holder—If can save limitation 19 


MADRAS BUILDINGS (LEASE AND RENT 
CONTROL) ACT (XVID. OF 1960)—Lease 
and sub-lease fo a vacant site—Act not applic- 
able—Suit by lessor for possession—High Court 
holding Act applicable—Lessee filing petitions 
under the Act against sub-lessee—Decision of 
Supreme Court holding Act not applicable in 
case of leases of vacant sites—Petition by lessee 
not maintainable, notwithstanding earlier judge 
ment of High Court .. 174 
———S. 2 (6)}—Landlord—Usufructuary mort- 
gages .. 124 
———Ss. 2 (8), 10 (3) (a) (D and 10 (4) @)— 
Residential building—Bona fide requirement of 
landlord for his occupation—Application for 
eviction—Tenant and daughters living together 
—Daughter employed in essential service— 
—Tenant if entitled to protection from evic- 
tion -- 164 
S. 3—Building under Government ten- 
pplication by landlord for the release of 

ing—Termination of lease and release 
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MAD. BUILDINGS (LEASE & RENT CON- 
TROL) ACT (1960)—(Contd.). 

of the buildin: ibsequent order cancelling the 
release—Validity—Writ E i20 
———Ss, 3, 29—Application for release of the 
premises—Non-speaking order of State Govern- 
ment rejecting application—Liable to be quash- 
ed—Order of Government based on report of 
Accommodation Controller—Report containing 
reasons totally extraneous—First floor of pre- 
mises under Accommodation Controller—Land- 
lord occupying ground floor—Application for 
release of first floor portion to accommodate big 
family—Size of family and suitability of accom- 
modation—Not the Department to dictate— 
Allotment to a non-vegetarian contrary to the 
request of landlor¢—Writ 


S. 10—Madras City Tenants’ Protection 
Act (III of 1922), (as amended in 1955), sections 
3 and 9—Lease of vacant site—Building put up: 
by tenant—Applicability of Rent Control Act 
—Earlier civilsuit for eviction dismissed uphold- 
ing tenant’s contention on the basis of High 
Court decisions that Rent Controller alone had 
jurisdiction—Thereafter Landlord filing petë 
tion for eviction under Rent Control Act— 
During pendency High Court’s view, on the 
basis of which civil suit was dismissed, over- 
ruled—Tenant if barred by res judicata or princi- 
ples of estoppel from contending that Rent 
Controller had no jurisdiction to proceed with. 
Petition for eviction .. 22 
———S. 10 (2) (i) and Transfer of Property 
Act (IV of 1882), Ss. 76 and 109—Wilful default 
—Usufructuary mortgages intimating fact of 
Mortgage to tenant and ing payment of 
rent—No attornment necessary—Refusal—Wil- 
ful default—Eviction .. 121 
——S. 10 (2) Giii)}—Scope of—Construction. 
and object of—Acts of waste—Meaning of, 225. 


S. 10 (3)—C. P. Code \(V of 1908), O. 6, 
R. 17—Petition for eviction— t 
Applicability of provisions of C. P. Code .. 379 


———S. 10 (3) (a) (#i)—Usufructuary morte 

gee—Husband of mortgagee carrying on 

usiness in a rented premises—Usufructuary 
mortgagee requiring the premises from tenant 
forthe purpose of her husband’s business—. 
If bona fide -- 122 
———S. 10 (8)—Applicabllity—Eviction petition. 
by firm, of which owner of building is a partner 
—Whether can be treated as filed by owner— 
Signing eviction petition by owner—Whether 
amounts tO Written consent .. 224 


—S. 14 (1) @ and (4)—Interpretation and 
applicability—Landlord requiring ground floor 
for structural alteration and reconstruction—. 
Whether S. 14 (1) (6) applies -. 297 
; S. 14 (1) (6)—Demolition and reconstruc- 
tion—Bona fide requirement by landlord—No 
further proof of oldness of building—Sanction 
for reconstruction or means of landlord neces- 
sary -. 296 
——S. 14 (1) (6)—Demolition and reconstruc- 
tion of premises—Application for eviction— 
Bona fide requirement—Obtaining prior sanc- 
tion of municipality before filing application— 
Not essential to show bona fide -. 383 
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MAD. BUILDINGS LEASE & RENT CON- 

TROL ACT (1960)—{Contd.). 
Ss. 17 (3) and 33 (1}—Madras Buildings 
(Lease and: Rent Control) Rules (1961), Rr. 18 
3), Proviso 3—Interim order under S. 17 (3) 
irecting landlord to restore supply of electricity 
—Landiord without obeying the order filing 
application to set aside the interim order—If 
could be prosecuted under S. 33 (1) .. 433 
———-S. 25—Revisiona] powers—Scope.. 414 
MADRAS: CITY MUNICIPAL CORPORA- 
TION ACT (IV OF 1919), Ss. 99 and 102, 
Proviso (d)—Property tax—Water, drainage 
and lighting tax—Components of property tax— 
Area of city not provided with water, drainage, 
and lighting facilities—Levy of property tax 
not rendered illegal—Liability to pay the 
property tax .. 365 
——§. 102, Proviso (a)—Property tax— 
Special exemptions—Water, drainage and light- 
ing tax—Area of City not prov: with water, 
drainage and lighting facilities—Exemption by 
Council from liability to tax—Duty to exercise 
power—Scope of power .. 366 
MADRAS' CITY TENANTS PROTECTION 
ACT (III OF 1921), Ss. 7, 7-A—Vacant site— 
Application by landlord for fixation of rent— 
Maximum, enhancement fixed by proviso to 
S. 7—Application by tenant for fixation of rent 
—No prescription of any maximum—Restric- 
tion provided in an application by landlord 
not to be imported to an application filed by 
tenant : .. 124 
MADRAS COURT-FEES AND SUITS VA- 
LUATION ACT (XIV OF 1950), S. 40—Suit 
for cancellation of a document—Value of pro- 
perty—Value as mentioned in the document 
sought to be cancelled —Not the market a 





MADRAS COURT-FEES AND_ SUITS 
VALUATION ACT (XIV OF 1955)—Refund of 
Court-fee Inherent powers of Court—Memoran- 
dum of appeal—Court-fee—Stamp register stage 
—Matter compromised—Petition to withdraw 
appeal allowed—Claim for refund of Court-fee 
paid on memorandum—Certificate of refund 
may be given—Certificate of refund as a matter 
of right not to issue—Practice—C. P. Code 
(Y of 1908), S. 151 .. 280 


MADRAS CULTIVATING TENANTS’ PRO- 
TECTION' ACT OF 1955)—Authority 
under the Act—Creature of statute—Not to 
decide disputed questions of title to the property 
—No prohibition under the Act in regard to 
transfer of land by landlord—Validity of trans- 
fer—Not to be decided by the Authority under 
the Act ` .. 150 
Landlord—Transfer of land—Unilateral 
act-—Status or rights of cultivating tenant under 
the Act—Not affected -- 150 
Pennayal—Agreement—Remuneration of 
pannayal—Balance of produce, after payment 
of specified quantities to landiord—Pannayal, 
not a cultivating tenant entitled to benefits of 
the Act | .. 425 
——S. 2 (aa}— Cultivating tenant ’"—Who is 
—Heir of a cultivating tenant—If auto- 
matically becomes a cultivating tenant .. 445 
———S. 2 (aa), (2) (e}—Cultivating tenant— 
—Landlord—Tenant under the usufructuary 








MAD. CULTI. TENANTS’ PROTEC. ACT 
(1955)—(Contd.). 
mortgagee—Redemption of the mortgage— 
Tenant, if entitled to the benefit of the Act, 
subsequent to redemption .. 415 
Ss. 2 (aa), 4 (5)}—Restoration of posses- 
sion—Application by tenant—Mere finding of 
tenancy, not sufficient—If a cultivating tenant 
—Finding essential .. 149 
S. 4 (5}—Restoration of possession ae 
Application by tenant—Date of dispossession 
of tenant—Finding essential to grant relisf— 
Jurisdiction .. 149 
R. 8 of the Rules—Death of party in the 
proceedings—Rule empowers impleading of 
legal representatives—Addition of parties. 150 
MADRAS DISTRICT MUNICIPALITIES. 
ACT -(V OF 1920), S. 49 (2) (g}—Municipal 
Council—Elections—Disqua tion of candı- 
dates—Arrears due to the Municipality— 
Order of surcharge against the candidate on 
the date of nomination but under orders of 
stay made by Court—No disqualification.. 264 
MADRAS ELECTRICITY SUPPLY UNDER- 
TAKING (ACQUISITION) MADRAS ACT 
OF 1954 nstitution, Schedule VII, 
try 42, List ILI, Acquisition and Requisition 
of property—Within the competence of Madras 
Legislature—Property-—Includes undertakings— 
Word includes, tangible, intangible property— 
Absence of word compulsory in the entry—No 
differcnce to power to eminent domain enshrined 
in Entry ©.. 347 
Indian Electricity Act, 1910 (Central 
Act (TX of 1910), as amended by Central Act 
XXXL of rite Constitution of India (1950), 
Arts. 14, 19 (1) (J), 31 (2), Schedule VI, Entry 
38, Electricity, Entry 42 (Acquisition and Re- 
gastone of Property) of List I—Madras 
XXIX of 1954—Within Entry 42 of List II 
and Constitutionality valid .. 347 
Indian Electricity Act ,1910 (Central Act 
IX of 1910) as amended by Central Act 
of 1959). Constitution of India (1950), Art. 254 
(1) and (2) Schedule VIL List ITI, Entries 38 and 
42—Central Act and Madras Act—Laws. with 
respect to different matters —No inconsistency 
or repugnancy—Rule of pith and substance. 347 
——— Constitution of India (1953), Art. 19 (1) 
( llation of licence—Acquisition of 
undertaking—No violation of Art. 19 (1) f R 

















MADRAS ESTATES (ABOLITION AND 
CONVERSION INTO RYOTW. ACT 
(XXVI OF 1948), Ss. 18 (4), 18 (4) (i) and 
18 (5)}— Building ’—Village — Estate—Site— 
Landholder leasing site to put up building— 
Subsequent taking over of the estate—Owner- 
ship of the building—If vests in the landholder 

uit by landholder against tenant for rent— 
Government not a party to the proceeding— 
Liability of tenant .. 278 


MADRAS GENERAL SALES TAX ACT 
x OF 1939). S. 12—Turnover and Assssment 
ules (1939), R_5 (1) (1), 17 (3). 18 (4) and Tamil 
Nadu General Salcs Tax Act (I of 1959), Ss. 16, 
61 (1}-Assessee, a dealer in groundnut oil— 
Assessment order passed under the 1939 Aci-— 
Revision of the order—Provision of 1939 Act 
to apply notwithstanding the coming into- 
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MAD. GENL. S.T. ACT (1939)—(Contd.). 


force the 1959 Act—Wrong allowance of deduc- 
tion given in original assessment—Caloulation 
of tax at lower rate—Suo motu revision by the 
Commercial Tax Officor—Valid notwithstanding 
exercise of power purporting to be under 1959 
Act—Madras General Sales Tax (Second 
Amendment) Act (X of 1963), S. 4—Validation 
of levy of certain taxes .. 237 


S. 2 (n)—Agreemont between assesses 
and a companyto quarry, for consideration, 
limestone from reef in mine for which the 
latter obtainsd a mining lease from Govern- 
ment—Assessee delivering limestone quarried 
from the mine and also from a source other than 
the mins mantioned in the agreement and getting 
paid for the same—Turnover relating to above 
transactions—If assessable to sales tax .. 140 


——S,. 2 (n) and 3—*“ Sales »—Works-con- 
tract—Contract to fabricate and instal humidi- 
fication plant and parts embedded into walls 
and floors of building—Lumpsum contract 
with specific amount—If “‘ sale ”—Turnover— 
If assessable to tax ~ 68 


———-S. 16—Assesament of escaped turnover— 
Necassity to follow rules of natural justico.. 

———S, 16 (1) and 34—Assessment of escaped 
turnover—Period of time prescribed under 
S. 16 (1)}—Applicability to order of Board of 
Revenue under S. 34 .. 46 
———-Ss. 31 and 32—Scope of—Appeal— 
Appellant succeeding—Argument casually made 
on int ge Be od aope T on 
ur fore te Tri application 
made for Haket ern raising new grounds on 
points not raised before Appollate Authority or 
in the grounds of “Ppa fore Tribunal—If 
estops Appellate Tribunal from disallowing 
Permission to argue on points raised in additional 
‘grounds raised by amendment .. 67 
———-S. 34--Revisional powers of Board of 
Revenue under—Scope—Does not extend to 
making a best judgment or original Sasa 
MADRAS GENERAL SALES TAX (SECOND 
AMENDMENT) ACT (IN OF 1969)—Validity 
—If confiscatory and violative of Art. 19 (1) (J) 
of the Constitution—Effect of the ment 


MADRAS HEREDITARY VILLAGE OFFI- 
CES ACT (Œ OF 1895), Ss. 10, 13 and 
Madras Regulation (VIL of 1828), S. 3— 
Madras General Clauses Act (lof 1891) and 





“Madras Regulation QI OF 1803)—Village 
hea dman—Appointment by Assistant Collector 


—Appeal lay to Joint Collector under Madras 
Regulation (VIL of 1828)—Collector includes 
Assistant Collector—Order of Assistant Col. 
lector—Subject to the superintendence of the 
Joint Collector -. 185 


MADRAS HIGH COURT FEES RULES, 
©. 3, R.3—‘Interlocutory order’—Execution 
petition dismissed as barred by limitation by 
Master—Single Judge of High Court taking 
different view and remitting petition for disposal 
on other points raised—Appeal against this 
order dismissed by Division Bench with costs— 
Order for costs by Division Bench if an inter- 
Rocutory order Ks 


ı MAD. HIGH COURT FEES RULES. 


———O. 2, R. 1-A-—Madras Court-fees and 
Suits Valuation Act (XIV of 1955)—Original 
side of High Court—Plaint filed before amend- 
ment of High Court-fees Rules—Amend- 
Ment to plaint — Amendment of High 
Court-fees Rules—Requirement of additional 
Court-fee on plaint in co uence of amend- 
ment of plaint—Court-fes to be paid under the 
unamended High Court-fees Rules—Madras 
High Court -Fees Rules, (1956), O. 2, R. 1-A, 
—Only prospective - 410 


MADRAS HINDU RELIGIOUS AND CHA - 
RITABLE ENDOWMENTS ACT (XIX OF 
1951), S.6(9}—Trustees of Sri Balasubramania- 
swamy Temple, Komaleswaranpet, Madras—If 
hereditary trustees = 495 


MADRAS HINDU RELIGIOUS AND 
CHARITABLE ENDOWMENTS ACT— 
(XXI of 1959), S. 6 (17) Explanation aes 
ve 9 


———S. 45—Commissioner—Suspension of 
Executive Officer for good and sufficient reasons 
—Power to suspend pending enquiry .. 333 


———Ss. 45 and 14 (3) -Commissioner—Power 
to suspend Executive Officer pending enquiry— 
—Doelegation to Assistant Commissioner— 
Delegation of power to suspend without delega- 
tion of power to appoint—Valid delegation of 
power ' .. 333 


———Ss. 45 and 14 (3}—Executive Officer— 
Lapses committed while serving under an Assis- 
tant Commissioner —S t, transfer to 
another district—Suspension pending enquiry 
by first officer—Competent .. 334 
Executive Officer—Suspension—Madrag 
Civil Services (Classification, Control and 
Appeal) Rules—Applicability a. 334 


MADRAS IRRIGATION (LEVY OF 
BETTERMENT CONTRIBUTION) ACT (III 
OF 1955), Ss. 2 (3-A), 4 (B-1)—Levy of better- 
ment contribution—Improved old ayacut— 
Significantly benefitted by execution of notified 
work—Adequate supply or better assured 
supply of water -. 339 


MADRAS LAND REFORMS (FIXATION 
OF CEILING ON LAND) ACT (LVI OF 
1961}-Dedication of lands for charitable trust 
—Exclusion from holding in fixing ceiling area— 
No written dooument necessary—Divestment of 
the endowed properties—Conduct of parties 
and inference—Hindu Law .. 134 


S. 3 (28)— Limited owner ’—Meaning 
of—Properties be by testator to wife 
for life and then to a charitable trust absolutely 
—Life estate holder if a ‘limited owner’— 
Applicability of the Act -. 35 
———S. (10) (5)}—Husband wife and two 
children. Siedoocs property of wife—Death of 
husband before the notified date—Holding in 
the hands of wife—Position as on the date of 
notification alone relevant in fixing ceiling area 

-. 266 








———S. 60—Cultivating Tenants’ ceiling area 
—Fixation—Holding in the lands of minor sons 
—If could be taken into account +. 324 
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MADRAS | MARUMAKKATHAYAM ACT 
(XXII OF 1933), S. 7—Application by husband 
for dissolution of marriage with respondent wife 
—Application in turn by wife seeking perman- 
Dent alimony, under S. 10-B introduced in the 
Madras Act by the Kerala Act (XXVI of 1958), 
—Wife not entitled to file application under the 
Kerala Act|(XXVI of 1958), States Reorganiza- 
tion Act of 1956), Ss. 119, 120— 
Scope and| effect .. 220 


MADRAS|PADDY AND RICE DEALERS 
(LICENSING AND REGULATION) ORDER 
(1968), CL! 14—Constitution of India (1950), 
Art. 226—Search and seizure of rice in contra- 
vention of safeguards indicated in Cl. 14 and in 
violation of procedural prescription in S. 103, 


Cr. P. Code—Effect—Writ of mandamus if 
should issue .. 27 


MADRAS PUBLIC TRUSTS (REGULATION 
OF ADMINISTRATION OF AGRICUL- 
TURAL LANDS) ACT (LVII OF 1961), Ss. 2 
(23) and 51i (1) and (fv)—Lands in which plan- 
tun crops| are raised—If exempt from e 


MAHOMEDAN LAW—Marriage—Contract— 
Proof — Indirect proof — Long cohabitation 
—Acknowiċėdgment of legitimacy of aoga 
————Marriage—Essentials of a valid marriage 
—Pro and acceptance before witnesses— 
Necessary .. 451 
Marriage—Man and woman—Cohabita- 
tion—Continuous and prolonged—Existence of 
no obstacle for a valid marriage—Presumption 
of a valid marriage .. 45 
Marriage—Question of validity—More 
acknowledgment of paternity of child born of 
union—Not sufficient —Existence of valid 
marriage by continuous and prolonged cohabi- 
tation—Proof essential « 4 
——Marriage—Quoranic _ injunction—Man 
having two wives related by consanguinity, 
affinity or \fosterage—Marrlage only irregular 
—Issue thereof, legitimate .. 451 
MAXIM—Quic quid plantatur solo solo cedit— 
Buildings 2s well as trees—Maxim not applic- 
able to India—Trees planted by tenant during 
subsistence! of lease—Ownership .. 267 
VEHICLES ACT (IV OF 1939), 
transferring the 
Liability of the Insur- 


Change of {registry under S. 31, if a condition 
precedent 


vehicle } 354 
——S. 95 (1) (5), Proviso II and S. 110-A— 
Claims Tribunat—Owner of travelling in 
insured lorry transporting his goods—Lorry, 
a commercial vehicle used for carrying goods— 
—Accident; involving the lorry—Injuries sus- 
tained by the owner of mpensation 
—Claim against the insurance company—No 
contract of employment—Claim not sustain- 
able : À 2 -. 198 
————S. 96 (2) (b) (ff}~Scope—Driver holding 
an expired licence at the time of accident but not 
disqualified from holding the licence—Liability 
of insurance company if excluded 
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MOTOR VEHICLES ACT (1939)—(Contd.). . 


— Ss. 110 and 110-A—Injury in an accident 
with a motor vehicle—Claim for compensation 
—Treatment for wound sustained—Leaving 
hospital of own accord before complete treat- 
Mment—Wound getting infected requiring 
much more serious treatment than was neces- 
sary originally—Insurance company not liable 
in compensation for negligence of injured in 
treatment of injury .. 400 


——S,. 110-A—Claims Tribunal—Accident— 
Death—Compensation — Appeal—Scope of 
interference—Death of a girl aged about $ 
belonging to an ordinary femily—Quantum of 
compensation .. 197 

AS AMENDED BY ACT (C OF 1956) 
Ss. 95 (1), Proviso and 95 (2}—Proper construc” 
tion of—-Goods vehicle involved in accident 
due to negligence of its driver—Injury to third 
party—Liability of insurance company—lIf limit- 
ed to Rs. 20,000 (F.B.) fa A 

—Ss. 42 (1) and 123 (1)—Contract carriage 
driven’ by driver M as stage carriage—M prose- 
cuted and convicted for the offence—Legal. 80 


~S. 43-A (1}—Directions of State Govern- 
Ment under—Mileage rule—Validity—If liable 
to be ignored .. 4 
NEGOTIABLE INSTRUMENTS ACT (XXVI 
OF 1881), S. 78—Promissory note—To whom 
payments should be mafle—Payment to person 
other than the payee—Not a valid discharge. 131 


PAYMENT OF WAGES ACT (IV OF 1936), 
8 ee era N ey PIPE EAA 
ng the order preferring an ap 

within 30 days aan the respondent receiving the 
order earlier than the petitioner—Appeal if can 
be said to boin time .. 2 
PENAL CODE (XLV OF 1860), Ss. 299, 300 
Thirdly—Culpable homicide — Murder—Act 
done with the intention of causing bodily injury 
—Injury intended to be inflicted, sufficient in the 
ordinary course of nature to cause death— 
Testsa—First requirement subjective, the second 
objective—Clean cut oblique wound bone deep 
over the right elbow—Cutting major blood 
Vessel .. 403 











———S, 302Sentence — Brutal and gruesome. 
murder of family of seven—Death sentence oa 


——Se. 302 and 325—Applicability-——Charge 
of causing death by throttling—Medical evi- 
dence showing that death was due to asphyxia 
due to throttling—Victim surviving for about 24 
hours and talking and also taking food before. 
death—Test-books not showing any instance 
of such victim -surviving so long—Offence— 
Conviction under S. 302, if proper 30 
—_—_-S. 397—No deadly weapon used at accus- 
ed and no harm caused in anybody at the time of 
committing robbery or dacoity—Injuries caused 
only when apprehended by an overwhelming 
cro Accused cannot be convicted. under 

S. 397: .. 231 
| ——S. 406—If there could be a charge under, 
' as between partners of a firm '' .. 246 
i ———S. 474—Document by public servant in 
! official capacity—Counterfeit seals— Possession 

of, knowing it to be forged and intending to use) 
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PENAL CODE (1860}—(Contd.). . G 

as genuine—Possession implies control—To be 
exclusive—Onus on prosecution—Counterfeit 
seals in a box—Box in the possession of father 
of accused—Documents found therein belonging 
to father—Key of the lock produced by the 
accused—Conviction, if sustainable .. 427 


POLICE ACT (V OF 1861), S. 34 (O= Sope. 


PONDICHERRY GENERAL SALES TAX 
ACT (VII OF 1967), SCH. IL, Item 18—Appli- 
cability and scope of—‘‘Leco”’—If charcoal 
exempt from assessment Sante 


PRACTICE—Pleadings—Evidence on record 
—Finding based on such evidence—Finding 
inconsistent with pleadings of either party— 
Powers of Court—Plaimtiff, owner of land—Usu- 
fructuary mortgagee—Redemption—Suit 
plaintiff for recovery from defendant—Plaintiff’s 
plea, defendant a tenant under usufructuary 
mortgagee—Defendant’s plea, tenancy under 
plaintiff—Consent of plaintiff to tenancy of 
defendant under mortgagee evidence—Finding, 
defendant, a tenant under usufructuary mort- 
gagee—Sustainable = 415 
PROVINCIAL INSOLVENCY ACT (V OF 
1320, Ss. 28, 29 AND 52—Effect of an order 
of adjudication—Stay of proceedings—Duties of 
executing Court—Scope of the powers of Court 
under : .. 253 





S. 52—Scope—Duty of executing Court 
—Sale of property of judgment-debtor, in execu- 
tion—Pendency of an application by judgment- 
debtor to adjudicate himself an insolvent— 


Executing Court need not stay sale—Appoint- , 
ment of Interim Receiver after execution sale | 
—Application by Interim Receiver under O. 21, | 


R. 90 of Code to set aside sale oe 252 


RAILWAY ESTABLISHMENT CODE, R° 
1731—Railway servant—Disciplinary action— 
Punishment — Appeal — t— R. 
1736—Disciplinary action — Pwnishment — 
Revision or Review—Enhancement of punish- 
ment—Period of limitation—Not to apply to 
enhancement in appeals .. 202, 
RAILWAYS ACT (IX OF 1890), . S. 77-B 


ss amenda Dy Act XXXIX of 1961 
pe—Applicability and interpretatio; t 
against Railways for compensation for non- 
delivery of goods—Applicability of S. 77-B— 
Liability of Railway oa 257 
———(ASIT STOOD BEFORE ITS AMEND- 
MENT IN 1961), S. 72—Contract Act (IX of 
1872), S. 152—Goods consigned at railway risk 
—Duty of railway—Damage due to fire—Lia- 
bility of raitway—Onus of proof and p 

tion of negligence ra a 
REGISTRATION ACT (XVI OF 1 , 5.17 
¢(1)}—Construction of S 387 
——S. 17 (1) (}—Scope of—Mortgage— 
Contemporaneous agreement varying rate of 
interest—Registration, when necessary .. 387 


REQUISITIONING AND ACQUISITION- 
ING OF IMMOVABLE PROPERTY ACT 
(CENTRAL ACT XXX OF 1952), S. 24, 
Requisitioning of land (Continuance of 
Powers) Act. (XVII of 1947), S. 3, Defence 


by | 





REQUIS. AND ETC. ACT (1952)—(Contd.). 


of India Act of 1939 and Defence of India 
Rules, R. 75-A—Requisitioning of land under 
R. 75-A—-For securing the efficient prosecution 
of war—Termination of war and end of the pur- 
pose of requisition—Land to be released to the 
owner—No right to put the land-for a different 
user—Writ of mandamus—Constitution of 
India (1950), Art. 226 .. 343 


SALES-TAX—Best judgment assessment—Prin- 
ciples of natural justice—Search of business and 
premises not resided in by assessee by police 
establishment—Seizure of records—Commer- 
cial Taxes Department—Pre-assessment notice 
to assessee—Records not made available to 
assessee—No opportunity to explam imcriminat- 
ing material found against assessee—Best judg- 
ment assessments—Procedure — Violation of 
principles of natural justice—Offends principle 
of audi alteram partem—Writ—Tamil Nadu 
General Sales Tax Act, 1959 (Madras Act I of 
1959) .. 362 


SPECIFIC PERFORMANCE—Hindu Law— 
Joint family—Minority of all coparceners— 
Mother, natural guardian, in management of 
entire properties—Contract of sale of entire 
joint family property for benefit and necessity 
—Valid—May be specifically enforced against 
minors—Specific performance — Discretionary 
remedy—Refusal of relief in enforcing con 

on behalf of minors—Principles Pa 


STATUTE—Interpretation’ — Public body— 
Statute vesting power or discretion—Power to be 
exercised for benefit of persons affected by non- 
exercise .. 366 
Interpretation—Punctuation .. 164 


TAMIL NADU BUILDINGS (LEASE AND 
RENT CONTROL) ACT (XVIII OF 1960), 
S. 12 (1) (b)—Application for release of building 
under—Disposal of—Relevant factors to be 
considered by the Authorised Officer .. 326 


——-S. 12 (1) (6}—Disposal of application 
under—Duty of Accommodation Controller to 
pass a speaking order .. 326 
TAMIL NADU GENERAL SALES TAX 
ACT (L OF 1959), S. 41 and Cr. P. Code (V of 
1898), S. 1 rch and seizure —Business 
premises of and seizure of 
account books etc —Search and seizure in 
violation of Cr. P. Code —Dlegal Nevertheless 
reliance by revenue on such material for assess- 
ment—Valid—Retention of such material till 
finality of assessment—Lawful—No writ of 
mandamus to direct return .. 500 


TAMIL NADU MOTOR VEHICLES TAXA- 
TION ACT OF 1931), S. 17, Schedules I 
and Il—Notification —Rules amending sche- 
dules and increasing tax on,omnibuses—Noti- 
fication setting out the purpose of taxation— 
Avoidance of unhealthy competition between 
omnibuses and regular stage carriages and put- 
ting down misuse of omnibuses —Exercise 
of powers illegal—Extraneous to power of 
taxation—Notifications liable to be quashed.273 
———5. 17, Schedules I and Il—Tax on motor 
vehicles—Compensatory tax—Levy of tax anp 
quantum thereof—Not a matter for enquiry 
by Court .. 73 





T.N. M. V.i TAXATION ACT (1931)—(Contd.) 
—and Constitution of India (1950), Sc- 
hedule VIL! List IO, Entry 35 and List U, Entry 
57—Contro] and regulation of motor vehicles 
—Not a taxing power—Distinct power.. 274 
——aml Constitution of India (1950), Sche- 
dule VI, List I, Entry 57—Levy of eee motor 
Vehicles—Power to raise tax—Validity .. 273 
TRANSFER OF PROPERTY ACT (IV OF 
1882), S. 51—Bona fide holders under defec- 
tice titl Improvements—Lessee—Not en- 
titled to benefits of section—S. 108—Lessee’s 

.. 320 





rights 
——S, 53—Fraudulent preference—Test of 
.. 292, 


t 
——S. 53A—Part performance—Contract 
—Performance two months after sanction by 
Court in regard to sale of mimor’s property— 
— r Managing to getinto possession 
oven on th date of contract—If can invoke 
benefit of section 468 


——S. 55 (1) (d)}—Agrement for sale— 
Normal place for payment of purchase money 
.. 481 


——-S. 55 (1)(g}-Covenant of title under 
—Scope of .. 481 


—S. 59 and Registration Act (XVI of 
1908), S. 17 (1) (5+—-Mortgage—Registration 
of—Value--Whether of principal amount se- 
cured or interest that may accrue .. 387 


——S. 106—Madras Buildings (Lease and 
Rent Control) Act (XVII of 1960), and Civil 
Procedure Code (V of 1908), O. 7, Rr. 1 and 
liand Order 6, R. 6—Tenant promising to 
vacate and hand over possession—Necessity 
to give notice under S. 106—Plaintiff, whether 
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T.N. M. V. TAXATION ACT (1931)—(Contd.) 


bound to state in plaint that provisions 
of S. 106, Transfer of Property Act, complied 
with—Absence of notice —Effect—Omission 
by tenant to raise question of notice in initial 
stage—Whether can be permitted to raise at 
revisional stage 8 


———A. 106 and Madras Buildings (Lease and 
Rent Control) Act (XVII of 1960), S. 14 (1) 
(6)}—Notice ermining tenancy —Redquire- 
Ment for owner’s occupation set out in notice 
—Subsequent application for eviction of 
tenant — Demolition and reconstruction— 
Ground for eviction—Validity of notice and 
effect on bona fide requirement .- 383 


TRAVANCORE LAND CONSERVANCY 
ACT CV OF 1091 M. oS and Transfer of 
Property Act of 1882), Ss. 51, 108 (A)— 
Canal poramboke—Bona fide trespasser— 
Improvements—No right to claim value— 
Customary law of Travancore—Trespassers 
—Improvements — Planting trees—Value of 
improvements—Tenants and bona fide tres- 
passers—Mode of quantification of value of 
improvements .. 267 


WAKFS ACT (XXIX OF 1954), S. 57—Decla- 
ration that property is wakf property—Notice 
to person affected (muthawalli) essential— 
Publication in the Gazette, not sufficient— 
Enquiry Preceding notification—No witnesses 
examined—Vague particulars in the Gazette 
notification—Declaration illegal—Liable to be 
set aside .. 218 
WORDS AND PHRASES—Limited estat 

Widow's estate .. 286 


———Aots of waste . 225 
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INDEX OF RECENT CASES. 


| 
C. P. CODE) (V OF 1908), S. 11, Explanation 
TV, O. 21, R. 24 and 66 and O. 21, R. 58— 
Judgment-debtor—Death —lLegal represen- 
tatives impleaded after notice—Execution peti- 
tions filed after notice to legal representatives 
—Property attached as belonging to the estate 
o í the deceased in the hands of the legal re- 
presentatives'—Notice for settling proclamation 
of sale given—Property sold in execution— 
Application by legal representative to set aside 
sale—Legal 'representative setting up his in- 
dependent title to property—Plea not open on 
the principle'of constructive res judicata .. 2 


——S, 144 and O. 41, R. 5—Restitution — 
Stay—Defendant in possession of property 
—Plaintiff’s ‘suit for recovery of possession— 
Suit decreed and plaintiff taking possession— 
—Appeal iby defendant allowed—Second 
appeal by plaintiff —Stay pending appeal— 
Not to be granted but restitution to be allowed 
in) favour of defendant . 6 


——O. 34, R. 5 (1), O. 21, rule 89 and Civil 
Rules of Practice, R. 203—Mortgage decree— 
Execution—Sale—Application to set aside sale 
by pidement debtor Deposit of decree amount 

five per, cent of the purchase money— 
May be made before sale is confirmed—Thirty 
days time under O. 21, R. 89 not applicable— 
—Poundage—Not one of the amounts re- 
ferred to, under O. 21, R. 89 . 6 


CONSTITUTION OF INDIA (1950), Arts. 226, 
311—Civil servant—Departmental action after 
enquiry—Writ — Administrative Tribunal— 
Finding oni charges—Nature of proof-—Fin- 
dings —Not supported by evidence—Erro- 
neous view, of evi —Misconstruing ovi- 
dence—Interference by High Court 3 


———Art. 226 and Travancore Education Code 
—Order of; Government upgrading Govern- 
ment Middle School into High School—Rules 
in the Code,! non-statutory—Non-observance— 
No right in petitioner to challenge is 1 
Art . 311—Civil servant—Police officer 
—Disciplinary action—Departmental Enquiry 
—Enquiry officer and punishing authority, 
different — Enquiry officer to conduct a 
fulfledged (enquiry—Admission of relevant 
evidence, examination and cross-exami- 
nation of witnesses, sifting of evidence— 





CONSTITUTION OF INDIA. (1950}—(Coatd.) 
punishing athority—Bias of the Enquiry officer 
would vitiate enquiry wa 3 
MADRAS BUILDINGS (LEASE AND RENT 
CONTROL) ACT (XVIII OF 1960), S. 10 (3) 
(a) (i) —Requirement of owner’s use— - 
lord, a bachelor and unemployed—Not ger- 
mane to the question of bona fide sat 5 

3) (a) ii 





Ss. 10 (3) (a) @) and 10 
Requirement of owner’s use —Building let 
for residential and nonresidential purposes 
equally—Rither of provisions can be invoked 


PENAL CODE (XLV OF 1860), S. 215— 
Taking gift to help to recover stolen property 
—Not applicable to the thief o 6 
——S, 420—Cheating—Sale of goods and 
non-payment of price—Criminal intention at 
the relevant time—Breach of contract and chea- 
ting—Attempt to realise civil claim under cri- 
minal prosecution . 4 
SPECIFIC RELIEF ACT (XLVII OF 1963), 
S. 26—Scope—Deed—Rectification — Mutual 
mistake—Suit—Allotment of western half of 
property to member at partition—Concluded 
contract to sell western half—Recited in the sale 
—Mention of eastern half—Mutual mistake— 
Rectification lies 

TAMIL NADU LAND REFORMS 
TION OF CELING ON LAND) ACT. 


TELEGRAPH ACT (XII OF 1885), Ss. 10 
and 16 (3)—Palmyra trees cut and removed from 
land of petitioner—Claim for com- 
pensation—Principles—Twenty years income 
from the trees yielding and non-yielding a 


TORTS—Negligence—Damages—Liability of 
State—Exercise of sovereign powers—Culvert 
in a highway giving way and a bus plunging 
into river causing death of a passenger—Claim 
for damages against State—Maintenance of 
Highways—Exercise of sovereign pomoi 


—Report of enquiry officer—Forwarded to | Claim against State not sustainable <4 
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LAW IN A CHANGING SOCIETY 


A. CHANDRASEKARAN, 
Advocate, Salem. 


B.SC., B. L. 


No Society can exist without any law 
and order; The limitations which the 
society has inflicted upon itself, for its 
own well-being and good, is law. By 
efflux of time, these self-inflictions of the 
society gained the power of control over 
the public at large. Law has an ancient 
origin, so to say, it is even more ancient 
than the State since the law is not derived 
from the State. 


Law has! been changing with time 
and environment. It is but natural that 
it does so., It reflects men’s behaviour 
when that‘ law was in force. It has been 
the instrument in the constant attempt 
for the attainment of Justice. We will 
deal how it should be in the new environ- 
ments to come. 


In primitive society, customs dominated 
the human will, based on beliefs and 
superstitions and breach of which was 
considered:as calamity to whole society. 
The law was considered to have a divine 
origin, and the people obeyed the law 
out of fear and sanctions behind the 
Divine Law. In due course the world 
witnessed many changes in the civiliza- 
tion of mankind. Many of the principles 
of law changed, when Government of 
the land was transformed from monar- 
chy into people’s democracy. Accord- 
ing to Malinowski, it ig not custom 


t 
l 


that has given rise to the institution of 
law, itis the breach of the customs that 
gave rise to the necessity for legislation. 


As Savigny has pointed out, law is 
dynamic and not static. It changes or 
should change with the changing needs 
of the human environment. It is a pro- 
duct of evolution. The world has now 
recognised monogamy instead of poly- 
gamy. Even in the last century, women 
had no right of separate property. 
Today, there is complete recognition 
of equality of sexes. 


Law—Its Definition. 


Man is a social animal, says Aristotle 
and so he cannot live alone in society. 
To get benefits and to be of benefit 
to others, he has to mingle with the 
society. When doing so, he gets some 
rights from the public and naturally 
so he has to allow others to have their 
rights also. It is law that comes into 
play here to define what right each man 
has to get. There can be no civilization 
without order ; there can be no order 
without law. Mr. Justice Mc Cardie says 
“The alternative to the reign of law is 
the chaos of the jungle.” 


Society must not only obey, but also 
follow the law of the land, says Rousseau, 
since law alone confers justice and 
independence to society. 


It is very difficult to give a clear-cut 
definition of law. It can be expressed 
only in terms of its own attributes, 
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“ Law may be defined as a set of rules 
imposed and enforced, bya society with 
regard to the attribution and exercise of 
power over persons and things”—Vino- 
gredoff. Legislation springs out of man’s 
imagination. People adhere to these laws 
sinceit is based on morals, customs, 
fashions, commonsense and orders of 
the Government and society. Just as 
the common conscience reacts when a 
person does what he ought not to do, 
we callitlaw, when it attempts to con- 
trol or set him right. Generally, the 
laws are enacted and enforced by the 
State. 


Salmond defines law, as the body of 
principles recognised and applied by 
the State in the administration of justice. 
The primary purpose of law in a Police 
State is to secure peace and order by 
protecting the ordinary rights of the sub- 
jects. A new dimension is added to the 
purpose of law in a Welfare State in 
that, law is regarded as an instrument 
to secure social justice and social wel- 
fare by safeguarding the fundamental 
rights of the citizens. 


The Basis of Law. 


In all civilised countries, legislation is 
based on certain moral principles, 
recognised as healthy by the people con- 
cerned. As Dean Pound has shown us, 
law-making is to be through experience 
and reason. He says “the legal order 
must be flexible as well as stable.” ‘he 
dynamic law is really a live law. 


Law should be based on experience 
according to Pound. Clear proof of 
usage outweighs the written text of the 
law. Therefore, those customs which 
are stable, certain, of immemorial anti- 
quity, openly enjoyed and not opposed 
to public policy, are taken as the basis 
of law. One jurist has said “ law is 
not the product of direct legislation, 
but is due to the silent growth of custom, 
or the outcome of unformulated public’? 
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While law springs out of man’s imagi- 
nation, customs are the products of his 
experience. 


At the same time, we should not forget 
that the laws which are not based on 
customs are not of much use (quid leges 
sine moribus usmae proficiunit—what is the 
use of law without customs backing 
them). All the laws are not enacted 
by the Legislature only ; all the laws 
enacted by the Legislature are not the laws. 
People recognise only those laws which 
are based on customs and conventions 
of the people. 


Then, law should be based on reason, 

Blackstone has remarked that ifany human 

or man-made law should enjoin us to 
commit an offence against the Divine 

Law, we are bound to transgress the 

human law. And when the reason of 
the law ceases, the law itself ceases (ces- 

sante ratione legis cessat lege ipsa). If 
a law is not based on reason, it should 

not be regarded as good law and it 
should be set aside. 


Society cannot live without morals. Its 
morals are those standards of conduct 
which the reasonable prudent man ap- 
proves. Its two instruments are those 
of teaching which is doctrine and of 
enforcement which is the law. If morals 
could be taught simply on the basis that 
they are necessary to the society, there 
would be no social need for religion . 
No society has yet solved the problem 
of how to teach morality without re- 
ligion. Murder and theft are prohibi- 
ted because they are immoral or sinful. 
The smooth functioning of society and 
preservation of order require that a 
number of activities should be regulated. 
So the law must base itself on morals. 
If at any point there isa lack of clear 
and convincing moral teaching, the 
administration of the law suffers. Law 
succeeds where it . derives its main 
strength from ethical conscience. 


IT} 


Morality Has a supreme value. Law is 
only an instrumentality (up to a certain 
necessary level only) for the preserva- 


tion of morality. Law cannot create: 


saints and the method employed in mor- 
ality is different from the method 
employed |! in law. Law commands and 
secures obedience through the fear of 
penalties or sanctions. Morality on the 
other hand, as understood today is an 
appeal. Morals control the mental 
activities of the man whereas law controls 
the bodily activities. Law cannot touch 
the deeper’ sense of the man. Tagore, 
while explaining as to how difficult it is 
to compose a literary piece in a language, 
other than his mother-tongue, says it 
is as difficult as to win a smile in the 
young wife’s face through a decree for 
restitution of conjugal rights. Though 
law does not touch the inner feeling of 
man, it tries to realise them. Law 
entertains’ public opinions. Sometimes 
law is, in conflict with well-established 
morals. It is morally believed that when 
a woman goes away from the path of 
chastity, a chain reaction or calamities 
will ensue. But a normal man is sur- 
prised when he sees that law punishes 
only the man and not the woman in 
the case of adultery and he is all the 
more surprised to see it is not an offence 
when a man does the adulterous act 
with the connivance of the husband 
of the woman or does the adulterous 
act with a widow. Therefore, it is neces- 
sary that’ law should run alongside 
popularly followed morals as far as possi- 
ble. Although law differs from morality, 
the citizens have a moral responsibility 
towards political law. He ought to obey 
it asa general rule. In Mac Iver’s words 
“ we obey the law not necessarily because 
we think that the law is right, but because 
we think it right to obey the law.” 


Then law bases its principles on people’s 
fashion, civilisation, commonsense etc. 
It is the power of commonsense and 
not the power of reason that is behind 
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the judgments of the society. “The 
common morality of the society at any 
time, says Dean Rostow is a blend of 
custom and conviction, of reason and 
feeling, of experience and prejudice.” 
Laws for Changing Needs. 

The world is changing very fast for the 
last two centuries. The world ` has 
witnessed ‘many great changes during 
the last century which was never thought 
of in the previous centuries. Law has 
also been changing with the changing 
times. Law grows with the growth 
and strengthens with the strength of the 
people and finally dies as the nation loses 
its nationality. The flowers of demo- 
cracy had blossomed all over the inter- 
national garden. Laws are not in the 
hands of an individual. Ever since the 
dawn of democracy, only laws which 
are made by the people rule the people. 
The rights and freedoms of an individual 
are respected. Every, country aspires 
to bea Welfare State and not a Police 
State. The purpose of the law in a 
Police State is to maintain discipline and 
order in society and that in a Welfare State 
is remove the difference in social and 
economic conditions prevailing in the 
society and pave the way for a socialistic 
order. In Welfare States, active parti- 
cipation of the Government is essential 
because these countries want to cover 
the journey in years for which the de- 
veloped countries took generations. 
As modern States aspire to be Welfare 
States, their role pervades all walks of 
life in addition to providing internal law 
and order, transportation and communi- 
cation, irrigation, facilities health ser- 
vices, education, research etc. The 
Indian Constitution provides for the 
removal of untouchability. The Indian 
Constitution in the Chapter of Directive 
Principles, of the State Policy (ie., 
Articles 38, 39 and 41) sets forth the 
ways of achieving changes in social and 
the economic order. The Preamble of the 
Constitution also refers to them. Article 
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38 declares that the State shall strive to 
promote the welfare of the people by 
securing and protecting as effectively as 
it may, a social order in which justice, 
social, economic and political, shall 
inform all the institutions of the national 
life. 


Both the Union Government and the 
State Governments in India have tried 
to give effect to the Directive Principles 
of the State Policy. It is with that object 
that the Zamindari Abolition Acts, Tenancy 
Legislations were passed. The Provident 
Fund Act, 1952, Child Labour Act, 1954. 
The Special Marriage Act etc. have the 
same end. The backward classes have 
been given special privileges and facili- 
ties to raise their standard of living. The 
Courts of law can take into consideration 
the Directive Principles of State Policy 
while deciding cases. There can be no 
objection to referring to them for 
understanding the meaning of the pro- 
visions of the Constitution which are 
doubtful or ambiguous. According to 
the late Chief Justice Kania the Direc- 
tive Principles of State Policy represent 
not the temporary will of a majority 
in the Legislature, but the deliberate 
wisdom of anation exercised while settling 
the Paramount and Permanent law of 
the country A. K. Gopalan v. State of 
Madras. 

Science and the new inventions, the 
economic and industrial revolutions 
have changed the world completely. 
The rights of the individual are safe- 
guarded today. No person can be 
prosecuted, punished or accused of any 
offence or deprived of his life or per- 
sonal liberty except according to pro- 
cedures established by law. It is worth 
noting that the American Declaration 
of Independence expressed the belief 
that “ All men are created equal.”. One 
of the laws of Portugal declares that an 


1. (1950) 2 M.L.J. 42 ; (1950) S.C.J. 174; 
ATR, 1950 SG: 27, ae 
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individual has the right to fight against 
tyranny since the Government derives 
its force from the people. 


Because of the Industrial revolution, lots 
of new legislation have been introduced. 
Legislation concerning patent rights for 
the new inventions, vicarious liability 
of the master for the tort of the servant, 
Workmen’s Compensation Acts, various 
Contract Acts, Law of Insurance, Com- 
pany and Labour are some of them. 


Social Legislation and The People. 


Though many legislations have come to 
give expression to the will of the people, 
still the State has to exercise control over 
people and guide them. Sometimes for 
the welfare of the society, it is necessary 
for the State to nationalise certain fields 
of activities. According to Rousseau, 
when the will of the individual and the 
State become one and the same, the 
State has the responsibility to guide him 
in all fields of his life. So the State has 
to rise to the occasion in introducing 
certain social legislation. Sometimes 
there may not be a suitable climate for 
accepting the social legislation intro- 
duced by the State, and people may 
not follow them. But the State has 
to boldly introduce legislation which 
may not offend the sentiments of the 
people. Where the harm done to society 
is direct and definite and is on a large 
scale, where the remedy proposed is 
not worse than the disease and where 
the methods of enforcement used are 
not too expensive and are not likely to 
bring the Government into disrepute, 
Government should take the lead, even 
if it means running counter to the public 
opinion. If Government had waited 
till the public opinion was educated 
before it abolished Sati and infanticide, 
it would have waited indefinitely. The 
same is true as regards polygamy. Bigamy 
among Hindus is prohibited. It would 


be improper or meaningless to wait til] 


n] 


the masses of India are educated before 
urgent social reforms are enacted in 
such matters as public health, sani- 
tation, malnutrition etc. 


Legislation itself is an instrument of 
public opinion ; while legislation takes 
care not | to be too far in advance of 
public pinion, as a general rule, it 
should be somewhat in advance of 
public opinion, so thatit can act-as a 
leverin raising public opinion to a higher 
level. 


Social reform today is not promoted 
by reformers, but by laws. Legislation 
in the social field in order to be effective, 
need not ‘be of a compulsory character 
in every case. Permissive legislation can be 
more effective, than compulsory legis- 
lation. Inter-caste marriage affords an 
example. 


With the | adoption of the socialistic 
pattern of society, and the welfare State 
as the avowed goals of India, legislation 
is bound to play an increasingly important 
part in removing certain economic and 
social irregularities and in bringing into 
existence a society based on justice and 
equality. ; 


: Law and Justice. 


Though spoken of as one, Law and Justice 
are not the same. Law is only an ins- 
trument to achieve the goals of justice. 
Law is only a means and not-an end. 
Justice is, the end. Justice reinforces 
equality among men without showing 
any difference or disparity to the rich or 
poor. To indicate justice it is customary 
to represent it by a balance. -The Te- 
presentation of the Goddess of Justice 
asa wo holding the balance in 
hand with the eyes covered completely 
is only to show the eagerness of the 
people to| have it rendered to them im- 
partially. | = ' 
The popular conception of justice is 
twofold viZ., that justice must punish 
the wrong- -doer and protect the weak, 
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Secondly, justico stands for equality. 
Sometimes, there appears to be some 
divorce between law and justice. A 
man who is an eye-witness of a murder 
in broad daylight, may wonder at the 
murderer getting acquitted on the basis 
of benefit of doubt. The rule of cri- 
minal justice is that every accused 
brought before a Court is presumed to 
be innocent unless his guilt is proved 
beyond all reasonable doubt. The Courts 
follow the English principle that it is 
better to let off a hundred guilty per- 
sons rather than imprison one innocent 
man. Justice should have enough sanc- 
tions behind it, otherwise it may not 
function effectively. Speaking on the 
relation between justice and force, Pascal 
writes, “justice without force is impotent; 
force without justice is tyranny. Justice 
without force is a myth because there 
are always bad men. We must therefore 
put together justice and force and there- 
fore so dispose things that whatever is 
just is mighty and whatsoever is mighty 
is just”. 


Under the English Constitution, Parlia- 
ment is supreme and it is unwittingly 
said that the English Parliament can 
make aman a woman anda woman a 
man. Blackstone has remarked that 
the English Parliament can do every 
thing that is not naturally impossible 
and the Courts cannot nullify an Act 
of Parliament on any ground whatsoever. 
Indian Constitution on the other hand, 
cuts a wonderfully beautiful via media 
between the American System of judicial 
Supremacy and the English principle of 
Parliamentary Supremacy. In regard 
to the administration of justice in India, 
the complaint which is interesting, ab 
avo usque ad mala is that it is a general 
belief that Courts in this country are 
not Courts of justice, but Courts of 
law. - 


Really speaking, there should not be any 
auch divorce between law and justiço 
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since the very purpose of law i8 to 
administer justice. Cicero has said that 
what is in conformity with justice is 
in conformity with law. 


The next important thing is confidence 
and respect for a judicial system. The 
people must have complete trust that 
their rights will be protected and en- 
forced by the judiciary. An indepen- 
dent and efficient judicial system becomes 
a ‘sine qua non’ for the support of a de- 
mocratic structure of Government. The 
Judicial system as well as the judiciary 
have therefore necessarilly to take into 
account the basic needs of life, beliefs 
and aspirations of the nation as a whole. 
The Judges must act on the basic prin- 
ciples of natural justice. Socrates pres- 
cribed four things for a good judge, “‘to 
hear courteously, to answer wisely, to 
consider soberly and to decide impar- 
tially.” 

The rules of natural justice are the basic 
principles of rules of judicial procedure 
or fundamental principles of the 
judicial procedure. Natural justice has 
not been defined anywhere but certain 
principles are accepted and adopted, 
as the basic principles of natural justice. 
Mukhtar Singh v. State of U.P.,* refers the 
requirements of natural justice. These 
rules are enforceable in all Courts. 


The rules of natural justice ‘are centred 
around two maxims to the effect (“‘ Nemo 
debet esse judex in propria causa” and 
“ audi alterem partem”. In simple 
language, they mean (i) that a man should 
not be judge in his own cause and (ii) 
no order should be passed without 
hearing the other side. The first maxim 
forbids a man to bejudgein his own cause. 
The maxim has been extended to the 
cases where though he is not directly a 
party, he is all the same interested or is 
deemed to be so in the result of the 
litigation. This interest may be either 





2. AIR 1957 All. 297, 
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pecuniary or otherwise. Annamalai v. 
State of Madras®. It is said that there is 
also another principle which is of equal 
importance “‘ that justice should not only 
be done, but manifestly and undoubtedly 
seem to be done......... a 


This principle has been embodied in 
the Statute creating the Courts and in 
the codes prescribing the Procedures of 
the Courts. Thus, section 17 of the 
Madras Civil Courts Act (IIT of 1873) 
provides : 


“No District Judge, Subordinate Judge 
or District Munsif shall try any suit to 
or in which he is a party or personally 
interested or shall adjudicate upon any 
proceeding connected with or arising 
out of such suit. 


No District or Subordinate Judge shall 
try any appeal against a decree or order 
passed by himself in another capacity. 
When any such suit, proceeding or appeal 
comes before any officer he shall report 
the circumstances to the Court to which 
he is immediately subordinate............ 2 
Further, the principle is also recognised 
in section 191 of the Code of Criminal 
Procedure (Act V of 1898). 


The second rule of natural justice is 
contained in the maxim ‘“‘ audi alterem 
partem” which literally means ‘“‘ hear 
the other side”. The rule, therefore 
simply forbids the passing of ex parte 
orders or decisions or in other words 
it casts a duty upon the Tribunal to hear 
the defence of the party sought to 
be proceeded against before passing 
orders contrary to his interests. 


In Fedco (P.) Ltd. v. S. N. Bilorami,* 
the Court has laid down that a fair hearing 
has two elements. ‘Lhe first is that an 
opportunity to be heard must be given 


3. (1956) An.W.R. 652: A.LR. 1957 Andh, 
Pra. 739. ' 

4. (1960) S.C.J. 235 : (1960) 2S.C.R. 408 : 
(1960) M.L.J. (Cri.) 184 : ALLR. 1960 S.C. 415. 
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and secondly this opportunity must be 
reasonable. The following cases ex- 
press the above rule, State of Punjab v. 





Karam Chand®, Karam Chand v. Union 
of Indias, | Ram Kripal v. University of 
Bihar’. 


Then there is much talk about the rule 
of law. Itis one of the unique characteri- 
stic of the legal concept. It means 
that it is the law of land that. rules. the 
country land not the arbitrary will of 
any individual. Law is Supreme over 
all. None can claim exception or im- 


munity from it. 


According! to Prof. Dicey, the rule of 
law embraces three ‘‘distinct though 
kindred conceptions. ” “Tn the first place, 
it means that no manis punishable or can 
be lawfully made to suffer in body or 
goods except for a distinct breach of 
law established in the ordinary legal 
manner before the ordinary Courts.” 
Secondly ‘‘that no man is above law but 
that every) man whatsoever his rank or 
condition,| is subject to the ordinary law 
of the realm and amenable to the jurisdic- 
tion of ordinary tribunals. What is law— 
legal rights and obligations for one must 
hold equally as such for all citizens”. 
Finally, “ the general principles of consti- 
tution ’ arethe result of judicial decisions 
determining the rights of private per- 
sons in particular cases brought before 
Prof. Dicey laid great 





the Courts. 
emphasis on the rule of law in England. 
He glorified in the. fact that the ruleof 
law established the equality of all 
citizens before the Courts of Law. But 
the growth of administrative justice and 
other factors made it ineffective to some 
extent. But still the principle of rule of 
law isa guiding principle to all legal 
concepts. 








5. ALR: 
6. (1958) 


1959 Punj. 402. 

S.C.J. 497 : (1958) S.C.R. 1080: 

(1958) 1 AmW.R. (S.C.) 169 : (1958) 1: M.L.J 

(S.C.) 169 : ALR. 1958 S.C. 300. 
7. AIR. 1964 Pat. 41. 
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In Dicey’s words a federal system (as 
the Republic of India) can flourish only 
among communities imbued with a legal 
spirit and trained to reverence the law. 
It is therefore best that the Executive, 
the partyin power and the people 
realise that federalism means legalism, 
realise also that the Judges must, be 
deemed to be not only the guardians 
of the rights of the people and of the State, 
but that at any given moment they must 
be deemed in the words of Dicey 
“ Masters of the Constitution.” As 
Berriedale Keith would put it, there can 
be only three limiting principles to guide 
us: 


1. The Judicial decisions should be 
upon fixed principles already established. 


2. Legislation must favour the limita- 
tion of the executive and judicial power 
to deal arbitrarily with individual rights. 


3. The Government should jealously 
respect its legal limitations. 
Delay in Justice. 

Every one interested in the maintenance 
of law and order and administration is 
most’ anxious that the administration 
of justice should be speedy and so 
efficient as to inspire trust, respect and 
confidence in the masses of the people, 
so that instead of having recourse to 
violencein any shape or form, the people 
should willingly and indeed anxious- 
ly resort to the law Courts for a speedy 
removal and redress of their grievances. 
The administration of justice should 
be prompt, effective and inexpensive. 


There should not be any divorce between 
the law and justice. It is said that in 
the local atmosphere in villages a witness 
may not be bold enough to speak an 
untruth, since there would be a certain 
intangiblesocial sanction operating which 
would dissuade him from speaking an 
untruth. 


The other cause is that the administra“ 
tion of justice has become very costly and 
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it has become difficult for the poor 
litigants to stand up to their rights. 
Article 14 of our Constitution provided 
for equality before law and it may be 
noted that in recent times, it has been 
realised, that there cannot be any real 
equality unless legal advice is available 
to the poorer people in the same manner 
as the others whether in civil or criminal 
proceedings. 

The other cause is delay in the admini- 
stration of justice. From the times of 
Shakespaere it is said: justice delayed is 
justice denied. It is somewhat true, but 
not absolutely so. We should not also 
forget that justice hurried is justice buried. 
According to an American Justice Cordozo 
the enemies of democratic administra- 
tion of justice were unpredictability, 
delay and cost. 


There are some charges put forward 
against the function of law, the variance 
between law and justice, variance between 
law and morality ; and rigidity of law and 
its peculiar rules. But these are not 
real defects of the law. The law only 
reflects the mind of society, whatever 
defect, change or achievement is found 
in society will also be found in law- 
because the people are the. ultimate law 
makers. Sometimes, State Policy requires 
the adoption of special types of law in a 
particular locality. But law has to func- 
tion for the nation as a whole. Therefore, 
naturally, some variances may be present, 
Thus law has changed from time to time 
according to environment and circumst- 
ances. In all these years, it has tried to 
achieve justice, socially and economically. 
It confers on and protects the rights of 
every individual. “‘ Law is not right alone 
or might alone, but a perfect combi- 
nation between the two’—Salmond. Ac- 
cording to an American justice, the law- 
is a common force organised to act'as an 
obstacle to injustice. In short, law is 
Justice. 
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AMBIGUITY IN SECTION 11, RENT 
CONTROL ACT 


By 
T. S. SUBRAMANIAN, Advocate, Tiruchi. 


Tt seems on a mere reading of section 
11 (i) of the Madras Buildings (Lease 
and Rent Control) Act, 1960, that the 
condition precedent laid down, for a 
tenant in a case where eviction is ordered 
on the ground of wilful default in pay- 
ment of rent, and an appeal is preferred 
by him that he should deposit or pay 
to the landlord all the arrears of rent, 
the term “Rent” is not happily worded 
and is left ambiguous. 


For, in the majority of such cases, the 
tenant would have pleaded in the Rent 
Controller’s Court either that he had 
paid all the rents, or that only a smaller 
amount than that claimed by the land- 
lord was due by him, in either of which 
case, he would have been allowed to 
pay no rent at all, or pay what is called 
“ Admitted Rent” during the course 
of the proceedings. But itis only after 
the close of the case and the order is 
pronounced that he would get to know 
that he is found to be a defaulter of the 
rent as claimed by the landlord in full. 
It is against this order that the appeal is 
filed. But then does it not accord with 
reason that what he might be asked to 
deposit in the appeal as “Rent ” must 
be only that which is “Admitted Rent” 
and not the rent as claimed by the land- 
lord? This reasoning synchronises with 
that laid down as to the meaning of rent 
given in Kamlaprasad v. Chandra 
Shekhar}. . 


But in actual practice what obtains is 
quite different in tbat, the appellate 
authority in cases of all appeals adverted 
to supra, invariably insists on the full 
amount of rent as claimed by the land- 
lord and found in his favour by the Rent 





1. (1963) M.P.L.J. (Notes) 263. 
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Controller to'be deposited before the 
entertainment of the appeal ‘and con- 
tinued to be paid till the disposal of the, 
appeal. This according to any justifiable 
canon of interpretation seems to be wrong 
and inequitable, because a tenant who 
says he had paid all the rent, say about 
Rs. 500 or 1,000 would be compelled to 
pay it over again, at the very beginning 
of the appeal -proceedings, though he 
might well have a chance of winning 
his case ultimately. The interpretation 
of the Rent Control Act provisions 
ought not to be: made'in a manner, 
harassing to the tenant in any degree 
or even for a temporary time by com- 
pelling him to pay down what really 
may not be due by him. It would be 
against the spirit and policy of the Act. 
Rent in section 11 (7) should, I submit 
and plead, be interpreted only as rent 
due as contended by the tenant for the 
purpose of compulsory deposit in appeals. 
Otherwise, the beneficial right of appeal 
is emasculated and in some cases of 
really poor tenants “Rent” if interpreted 
differently would work an avoidable 
hardship .not intended by the Act. 


N. B.—This article proceeds on the assum- 
ption that sub-section (3) speaking of 
“amount of rent” must mean only dis- 
pute as for quantum of rent and not to 
quantum of rent agreed between parties 
but not paid, and pleaded as ground for 
eviction as default in payment—as 
distinguishable between the two. 
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SECTION 23 (1) (b) OF THE TAMIL 
NADU BUILDINGS (LEASE AND 
RENT CONTROL) ACT, 1960 (ACT 
XVIII OF 1960)-SUGGESTION FOR 
AMENDMENT. 


. By 


P. S. SUBRAMANIAN, Advocate, Vellore, 
North Arcot. 


In my view an amendment to section 23 
(1) (b) of the Tamil Nadu Buildings 
(Lease and Rent Control) Act, 1960, is 
very essential in the interest of justice 
and the litigant public. Section 23 (1) 
(b) runs as follows :' 


“ Any person aggrieved by an ‘order 
passed by the Controller may, within 
fifteen days’ from the date of such order 
prefer an appeal in writing to the appel- 
late authority having jurisdiction.” The 
second paragraph ‘of this sub-section 
deals with the mode of computing the 
fifteen day’s time for preferring the appeal. 
Rule 23 of the Tamil Nadu Buildings 
(Lease and Rent Control) Rules, 1961, 
deals with the procedure for the disposal 
of appeals. Under sub-rule (3) of Rule 
23 provision is made to the effect that the 
aggrieved party in the appellate Court 
against whom an ex parte order.or an 
order dismissing for default is passed may 
apply to the appellate authority within 
thirty days from the date of the pronoun- 
cement of the order to have the same set 
aside. The same period of limitation 
is prescribed for disposal .of appli- 
cations filed before the Rent Control- 
ler or the Authorized Officer:; The’ first 
-paragraph of sub-rule es of rule 18 
reads as follows: `. 


“ In any case in whiçh an order is passed 
ex parte against a tenant or a landlord 
or an order of dismissal for defaylt is 
„passed by the Controller, then the party 
affected may, (within thirty days from the 
date of the order or if he satisfied the 
Court that he knew of the order only ona 
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subsequent date, within thirty days from 
the date of such knowledge) apply to the 
Controller by whom the ex parte order 
or the order. of dismissal was passed, 
for an order to set it aside.” 


The period of limitation and the method 
in which the days should be calculated 
with regard to the setting aside of ex parte 
applications and applications dismissed 
for default .before the Rent Controller 
or the Authorized Officer and the appellate 
authorities enshrined in the above sub- 
rules are the same as laid down for appli- 
cations filed under the Civil Procedure 
Code (V of 1908). Further it will be 
interesting to note that the procedure 
laid down for service of notice, disposal 
of applications and the disposal of appeals 
under the Tamil Nadu Buildings (Lease 
and Rent Control) Rules, 1961, under 
rules 18 and 23 are mostly in conformity 
with the rules laid down under the Civil 
Procedure Code. The amendments of 
sub-rule (3) of rule 18 and sub-rule (3) 
of rule 23 of the Tamil Nadu Buildings 
(Lease and Rent Control) Rules, 1961, for 
the words “‘ within thirty days from the 
date of the pronouncement of the order in 
open Court ” to ‘‘ within thirty days from 
the date of the order, or if he satisfied the 
Gourt that he knew of the order only ona 
subsequent. date,. within thirty days from 
the date of such knowledge ”, by the Tamil 
Nadu Buildings (Lease and Rent Control) 
Rules, 1965 and the Tamil Nadu Buildings 
(Lease and Rent Control) Rules, 1966, res- 
pectively are proof positive of the applica- 
tion of the procedure mentioned in the 
Code of Civil Procedure with its subse- 
quent amendments to the Rent Control 
proceedings as well. 


It is noteworthy that, after the passing of 
this Act XVII of 1960 and the making of 
the rules on the powers conferred as per 
section 34 by the Governor, several 
amendments have been made both in the 
main Act and the rules thereunder. The 
expression ‘“‘ Tamil Nadu ” for ‘ Madras’ 
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in the Act and the rules has also been 
substituted. But it is unfortunate section 
23 (1) (b) has not so far-been amended 
despite the fact that such amendment is 
expedient and would help to avoid multi- 
plicity of proceedings. The amendment 
is also necessary in view of section’s total 
incompatibility and complete departure 
from the sub-rule (3) in both rules 18 
and 23 of the Tamil Nadu Buildings 
(Lease and Rent Control) Rules, 1961 and 
its subsequent amendments. It is high 
time legislation is passed amending section 
23 (1) (b) of the Act by deleting the words 
“fifteen days” and inserting ‘“‘ thirty 
days ” in both the first and second para- 
graphs. Iam sure this would be welcomed 
by the litigant public and the members of 
the legal profession. 


— 
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PETITIONERS FOR COMPULSORY 
WINDING UP OF COMPANIES— 
A .COMPARATIVE AND 
CRITICAL APPROACH 


, By 
'Hoti Prasad Verma.* 


An application to the Court for the wind- 
ing up of a company is madein the form of 
a petition! The right to petition, being a 
statutory right, cannot be excluded by a 
clause in the articles of association of a 
company.? Such petition may be present- 
ed by different persons in different places 
viZ.— 


In England, besides the company, creditor, 
and contributory’, the Official Receiver?, 
the Board of ‘Irade4, the Attorney- 
General®,. and the Chief Registrar of 
Friendly Societies®, are also entitled to 
present a petition for compulsory CINGe: 
tion of a company. 


Under the Australian Law, the persons en- 
titled to petition, in addition to the com- 
pany, a creditor, or a contributory, now 
include’— 


(a) the Minister (i.e. the Minister adminis- 
tering the Act) who may petition after 
receipt of a report made by an inspector 
appointed in pursuance of the provisions 
of Division IV of Part VI, 

(b) the Official Manager appointed in 
pursuance of Part IX, and 


(c) the Liquidator. 





* LL.M., Lecturer in Law, M.M.H. College 
(Meerut University), Ghaziabad, Uttar Pradesh. 

1. See also Re: Peveril Gold Mines, (1898) 1 
Ch. 122, 

2. Section 224 (1) of the Act, 1948. 

3. Section 224 (2). 


4. Reference to section 35 (1) of 1967 Act. 


substituted for section 169 (3) of the Act, 1948, _ 
5. Section 30 (1) of the Charities Act, 1960. 
6. Building Societies Act, 1962 ; sections 22, 
50, 55, Schedule I, para. 5. 


7, Section 221 (1) of the Act, 1961 (Australia). 
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The Registrar is not entitled to petition 
under the Australian Law whereas he has 
such a right under the Indian Law.. 


In India, such Petition may be presented 
by! 
(1) the company ; or 


(2) any creditor, or creditors including any 
contingent or prospective creditor, or 
creditors ; or 


(3) any contributory, or contributories ; 
or 


(4) all, or any of the parties specified in 
clauses (1), (2) and (3) above, whether 
jointly or separately ; or 


(5) the Registrar ; or 


(6) any person authorised by the Central 
Government in a case falling under section 
243 of the Act. 


Company’s Petition. 


The company may itself present a petition 
for winding up. Petition by the company 
will be particularly necessary when the 
only ground for winding up is that the 
company has passed a special resolution 
to that effect. There must be a valid 
resolution to-enable the company to take 
this step. Thus where a Judge passed an 
order for compulsory winding up on the 
ground that majority of the shareholders 
at a meeting were in favour of winding up, 
it was held that that was not, in the 
absence of a valid special resolution, a 
sufficient ground for compulsory winding 
up.? 


Again, the petition must be presented by 
the company itself.- Lhe managing direc- 
tor, or directors cannot constitute a com- 
pany, and as such are not entitled to 
present the petition for winding up on 
behalf of the company unless they are so 
empowered by a resolution of the com- 





8. Section 439 of the Act, 1956. 
9. Oriental Navigation Co. v. Bhanaram Aggar- 
‘wala, A.LR. 1922 Cal. 365; 
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pany.!° On the other hand, the Madras 
High Court holds the view that the direc- 
tors of a company have the authority inde- 
pendently of any resolution to apply for 
winding up acompany.!! It is submitted 
that the former view is more reasonable 
and seems to be correct. 


Petitions by the company are very rare. 
The reason is that the decision to petition 
has to be taken by the members at the 
general meeting, and if a majority of the 
shareholders wish the company to be 
wound up, it will usually be possible for 
them to pass a special resolution for the 
company to be wound up voluntarily, 
which will be far speedier and cheaper 
than a compulsory liquidation. Secondly, 
if there is some other ground for the 
company’s petition, it will form the basis 
for a petition by an individual creditor, or 
member, as the case may be, and it is 
obviously more expedient for the petition 
to be presented by such person than by the 
company itself. : 
Creditor’s Petition. 


A creditor is competent to present a peti- 
tion for winding up of a company. The 
term ‘creditor’ is not limited to one to 
whom a debt is due at the date.of the peti- 
tion and who can, therefore, demand im- 
mediate payment. Every person who has 
a pecuniary claim against the company, 
whether actual or contingent, isa creditor 
within the meaning of the term ; creditor i 
in section 439.28 

The persons entitled to present a petition 
as creditors are as follows : 


Since the term ‘ creditor’ has been used 
in a broad sense, it includes both secured 


——————— 
10. Re Patlala Banaspati Co., ALR. 1953 
Pepsu 195. ; 
11. State of Madras v. Madras Electric Tram- 
ways Ltd., I.L.R. (1956) Mad. 440 : (1955) 2 
M.L.J. 640 : 25 Comp. Cas. 355: A.LR. 1956 


Mad. 131. 

12. State of Andhra Pradesh v. Hyderabad 
Vegetable Products Co., Ltd., (1962) 32 Comp. 
Cas. 64 ; Amin Bros. Y. Dominion of India, ALR. 
1952 Cal, 323. 
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and unsecured creditors. A secured credi- 
tor has as much right as an unsecured 
creditor to present a petition for compul- 
sory winding up of a company.?? 


The Court would not make a winding up 
order on the petition of a secured creditor 
who had ample security and when no 
useful purpose would be served by the 
winding up except the realisation by the 
petitioner of his security. In Re: Great 
Western (Forest of Dean) Coal Consumers’ 
Co.14, the petitioners, who represented a 
moiety of the first mortgage debt and 
debentures of a large sum of money, asked 
for the company to be wound up as it was 
admittedly insolvent. ‘Lhe petition was 
resented by all the creditors and the 
company. The Court dismissed the peti- 
tion holding that as the matters stood, the 
petitioners would gain nothing beyond 
realisation of their securities if the com- 
pany were wound up and no practical 
good could result from the winding up 
order. 


Before a petition for winding up a com- 
pany, presented by a contingent, or pros- 
pective creditor, is admitted, the leave of 
the Court shall be obtained for the admis- 
sion of the petition, and such leave shall 
not be granted unless (i) in the opinion of 
the Court, there is a prima facie case for 
winding up the company, and (i) until 
such security for costs has been given as 
the Court thinks reasonable.15 


Accordingly, a petition for the winding up 
of a company presented by a contingent 
or prospective creditor shall be accom- 
panied by an application under section 
439 (8) for the leave of the Court for the 
admission of the petition. No advertise- 
ment of the petition shall be made unless 
the leave has been granted, or, where the 
leave has been granted, subject to any 


- 13. Karnatak Vegetable Oils and Refineries 
Ltd. v. Madras Industrial Investment Corporation 
Ltd., (1954) 2 M.L.J. 467. 

14. (1882) 21 Ch.D. 769. 

15. Section 439 (). 


i 
mo 
conditions precedent to the admission of 


the petition, unless such conditions have 
been satisfied.*® 


A creditor would not be heard to urge that 
winding up order should be made because 
the substratum of the company was gone, 
not for the reason that he was technically 
and as a matter of law barred from taking 
that ground at all, but for the reason that 
it was not a proper ground for the creditor 
to urge except in very special circum- 
stances, 1? 


i 
A policy-holder in an assurance company 
is a prospective or contingent creditor. 18 


Where a person is a creditor of a company, 
he can petition for the winding up of the 
company-+-it matters not when his debt 
accrued. |For example, in Re: Bank of 
South Australia’, it was held that a person 
whose debt accrued in the course of volun- 
tary winding up, that is, since the com- 
mencement of winding up, had a right to 
file a petition. In that case the creditor 
had obtained judgment against the com- 
pany and! it was contended that though a 
debt, it was not such a debt as could be 
made the subject of a petition for winding 
up. Lord Halsbury rightly observed : 


“J confess, Iam wholly unable to under- 
stand that position. A voluntary wind- 
ing up isi a winding upin which you may 
recover judgment, and certainly it 
would be a very odd condition of the 
law if, when you recover judgment, the 
only mode in which you could proceed 
against a, company, would be by seizing 
its effects and not proceeding by way of 
winding up. There is no foundation for 
such a contention.” 

Rub 





16. 
1959. 

17. Re: Bengal Flying Club, (1966) 2 Comp. 
L.J. 213 ; Re : Bukhtiarpur Light Rly. Co., ALR. 
1954 Cal. 499. 

18. Re: Aryan Life Assurance Society, A.LR, 
1938 Bom. |182. 

19. i 1 Ch. 578, 


97, The Companies (Court) Rules, 
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A judgment-creditor has a right to apply 
for winding up of a company, but the cre- 
ditor may be asked to satisfy that Court 
that his debt is a real debt. As between 
the company and the creditor, there may 
be no grounds on which the judgment 
could be set aside, but it may not follow 
that the winding up order can be made. 
Winding up proceedings are not like other 
proceedings and it is the duty of the Court 
to see how its machinery is set in motion. 
The principle applicable to the case of a 
judgment-creditor applying for getting a 
person adjudged insolvent may well be 
applied to the case of a petition for having 
a company wound up at the instance of a 
judgment-creditor.?° 


The judgment of a Court is very strong 
presumptive evidence that the debt exists, 
and although the Court can enquire into 
the basis of, and in that sense can go 
behind, a judgment, it will do so only ina 
proper case on proper grounds being 
shown that the decree or the judgment 
debt is tainted with fraud or collusion.*4 
An assignee of a debt is a creditor, whe- 
ther he isan assignee of a part, or the 
whole of the debt. The assignment of 
part of a debt operates in equity to 
transfer the part assigned and consti- 
tutes the assignee a creditor in equity of 
the company in respect of that part. 
The word “‘ creditor ” includes a creditor 
in equity as well as a creditor in law. 


Such an assignee is entitled to present 
a winding up petition without joining 
the persons interested in the remainder 
of the debt as co-petitioner or as res- 
pondents.** The Courts will not per- 
mit the assignment of a debt, together 
with the right to proceed with a petition 





20. See also Re: Lennox, Ex parte Lennox 
(App.), (1886) 16 Q.B.D. 315. 
21. Re: Ko-Ku-Law Ltd., ALR. 1953 Cal, 


387. 
22, Ro: Steel Wing Cou (1921) 1 Ch, 349, 
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to wind up, which had been brought 
in respect of such debt.?8 


Similarly, an executor of a deceased cre- 
ditor is entitled to present a petition even 
though he may not have obtained a 
probate, the reason being that he can 
give a valid receipt for the money before 
obtaining probate. *4 


A Court receiver appointed pending a 
suit for partition clothed with all powers 
under rule 1 (d) of Order 40, Civil Pro- 
cedure Code, 1908, is also a creditor for 
the purpose of this section and can file 
a winding up petition for realisation of 
property.2° As such, the Court re- 
ceiver has a right to give notice under 
section 439 of the Companies Act. 


A dividend-holder is also a creditor. As 
soon asitis declared, it becomes a debt 
due from the company, and an applica- 
tion for winding up for the recovery 
of the dividend may be made by the 
holder thereof?. 


A local authority may be a creditor in 
respect of unpaid rates, even though a 
company cannot be sued for them, and 
can petition for winding up order if 
under a distress warrant no goods are 
found which can be seized.?. 


The following persons are not entitled 
to present a petition as creditors: 


A claim for liquidated damages against 
acompany doesnot make the claimant 
a creditor entitled to present a petition 
for winding up. He must change his 
claim into a judgment and make him- 


23. Re: Paris Skating Rink Co., (1877) 5 Ch, 
D. 959. 

24. Re: Masonic and General Life Assurance 
Co., (1885) 32 Ch.D. 373. 

25. Harinagar Sugar Mills Co., Ltd. v. M. W- 
Pradhan, (1966) 2 S.C.J. 126: 60 L.T.R. 508: 
36 Comp. Cas. 426: (1966) 2 Comp.L.J. 17: 
ALR. 1966 S.C. 1707. 

1. Re: Patrakola Tea Co., Ltd., A.U.R. 1967 
Cal. 406 ; Hariprasad v. Amalgamated Commercial 
Traders (P.) Ltd., (1964) 34 Comp. Cas. 209. 

2. Re: North Bucks Furnishing Depositories, 
(1939) Ch. 690 ; Re : McGreavy, (1950) Ch. 269. 
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self a creditor before he can present his 
petition.® 

A person who has obtained a garnishee 
order against the company also can- 
not present a petition. Such garnishee 
order does not make the garnishor a cre- 
ditor of the garnishee. What the order 
does is that it gives the garnishor certain 
statuory rights. It enables the garnishor 
to say to the garnishee, “‘ You shall not 
pay the money which you owe to your 
creditor ” ; it enables him to give a valid 
receipt and discharge for the money ; 
it enables him, in the event of the money 
not being paid, to obtain execution. He 
has all these rights, but there is no assign- 
ment to any extent of the debt due by 
the garnishee to the debtor of the garni- 
shor. Thus, a mere order in the nature 
of garnishee order putting a hold upon 
the fund and enabling the person who 
has obtained a garnishee order to give 
a good discharge would not come within 
the principle of equitable assignment and 
the garnishor cannot under the doctrine 
of equitable assignment claim to be a 
creditor.‘ But if the garnishor has ob- 
tained a decree against the company in 
accordance with the provisions of the 
Civil Procedure Code, it is submitted 
he will be entitled to present a petition. 
Debenture-stock-holder under a trust- 
deed is not a creditor and cannot present 
a winding up petition. In this regard 
Swinfen Eady , J., has rightly observed: 


“ In my opinion the true legal position 
is that the debenture-stockholders, 
although cestuis que trust, are not cre- 
ditors of the company. They have not a 
direct contract with the company ; the 
contract is between the company and 





3. Re: Pen- ¥-Van Colliery Co., (1877) 6 Ch.D. 
477, 

4. Re: Combined Weighing and Advertising 
Machine Co., (1889) 43 Ch.D. 99. 

5. Order 21. ‘ 

6. Re: Dunderland Iron Ore Co., (1909) 1 
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the trustees. The fact that there is 
covenant between the company and the 
trustees to pay to the stockholders does 
not entitle the stockholders to sue the 
company las diréct creditors, and does 
not make them creditors entitled to 
present winding up petition.” 


The son however, will be different 
if coupons had been issued entitling the 
holders of the coupons to make a demand, 
e.g., Where the form of the debenture is 
such that there isan agreement by the 
company With the debenture-holder that 
it will pay him.” 

The present Act does not recognise any 
such distinction and a secured creditor, 
the holder of any debentures (including 
debenture| stock), whether or not any 
trustee, or trustees have been appointed 
in respect|of such, and other like deben- 
tures, and the trustee for the holders of 
debentures: shall be deemed to be credi- 
tors within the meaning of section 439 (1) 
(b) and as such entitled to make an appli- 
cation for| winding -up a company.® 

A guarantor®, and a landlord for future 
rents}°, afe not deemed’to be creditors 


for the putpose of winding up order of a - 


company. However, these decisions are 
not of much importance at present. 
No application by a creditor whose debt 
is time-barred is maintainable for winding 
up of a company even if he satisfies the 
service of statutory notice and the failure 
of the company to comply with it.11 - 
| 





7. R: Olathe Silver Mining Co., (1884) 27 Ch. 
D. 278; Bachhraj Factories v. Hirjee Mills, 
A.LR. 1955 |Bom. 333; Re: Exmouth Docks 
Co., (1873) 17 Eq. 181. 

8. Section 439 (2); See also Re: Bombay 
Cotton Manufacturing Co., (1909) 11 Bom.L.R. 
1302 ; Ro : British Equitable Bond Corporation, 
(1910) 1 Ch. 574. . 

9. Ro : Iron Colliery Co., (1882) 20 Ch.D. 442. 

10. Re: United Club, (1889) 60 L.T. 665. 

11. A. C.| X. Krishnaswami v. Mis. Stressed 
Concrete Construction (P.) Ltd., (1963) 2 Comp. 
L.J. 301 : 34 Comp. Cas. 6 : (1964) 1 M.L.J. 18 : 
ALR. 1964 Mad. 191,- 
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The voluntary winding-up shall not be 
a bar to the right of any creditor, or 
contributory, to have the company wound 
up by the Court if the Court is satisfied 
that the voluntary winding up cannot 
be continued with due regard to the 
interests of creditors or contributories 
as the case may be!?. There is contro- 
versy on this point. In Gopal Chandra v. 
Narain Dass‘, this point was con- 
sidered by: the Allahabad High Court. 
It was contended by the petitioning cre- 
ditor that all he had to show as that he 
was a creditor and that the company 
was then being wound up voluntarily, 
Harris, J., observed : 


“ Any creditor who would otherwise 
be entitled to a compulsory order for 
winding up , may apply to the Court for 
such an order, though the company is 
at the ‘date of such application in the 
process of being wound up voluntarily. 
A creditor is not entitled as of right to 
ask the Court to convert a voluntary 
winding up into a compulsory winding 
up. A creditor, on the other hand, who 
would have asked’ in the first instance 
for a compulsory winding up order, can 
always come to Court and ask that the 
voluntary winding up should be converted 
into ‘a compulsory one.” 

The application was not considered on 
merits as it was dismissed on the ground 
that the company had not been im- 
pleaded as a party. 

The Court of Appeal in England had 
to consider the same point in Res James 
Millward Co. Ltd.14 Scott, L. J., (with 
whom Clauson and Luxmore, JJ., agreed) 
said : 

“ The present Act has altered the law 
in regard to the burden of proof which 
inust be met by a creditor who desires 
a compulsory order for winding up 


- 12. See also Section 440. 
13. ATR. 1938 All. 623. 


14. (1940) 1 All E.R. 347: Re: A 
Properties of Rhodesia Ltd., sin 2 cee 
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when there is a voluntary liquidation 
in progress. He used to have to show 
that the position of the creditor would 
be prejudiced in some way, otherwise 
he did not get the compulsory order. 
The present Act leaves the position 
such that the creditor is entitled ex 
debito justitiae to an order. As the 
section stands today, the creditor has 
not to prove any further facts than 
that he has obtained his. judgment 
debt, that his debt has not been satis- 
fied, and that he desires a compulsory 
winding up.” 


On the other hand, Simonds, J.,15, holds 
the view that the aforesaid case, however, 
did not decide that the old rule of the 
Court—where a company is in voluntary 
liquidation, the Court is bound to have 
regard to the wishes not only of the 
petitioner but of other creditors—is abro- 
gated. It is true that it is no longer 
necessary for a creditor to show that he 
is prejudiced by a voluntary liquidation, 
but, as between himself and the other 
creditors, the old rule remains and the 
Court has to consider the wishes of all 
the creditors. If the creditors wish to 
continue the voluntary liquidation and no 
valid reason is shown why effect should 
not be given to their wishes, the Court 
will not make a winding up order. 
There is nothing in the above decision 
to the contrary. This view, it is sub- 
mitted, appears to be more correct and 
reasonable. 


In Rei Kasberg Ltd'*, objection to the 
continuation of the voluntary liquidation 
was founded on the ground that an in- 
vestigation of the affairs of the company 
was desirable and should be carried out, 
but Romer, L. J., said: 


“ Having regard to the ample and 
powerful facilities which are open to 


15. Re: Home Remedies Ltd., (1942) 2 All E.R, 
552; Re : J. D. Swain Ltd., (1965) 1 W.L.R. 909; 
Re: Riviera Pearls Ltd., (1972) 1 W.L.R, 722, 

16, (1955) 3 All E.R. 854, 
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a liquidator and creditors for investi- 
gation and inquiry in a voluntary 
winding up, I do not think that that 
is the objection to the voluntary 
liquidation being allowed to continue.” 


It is submitted that it is true that, not- 
withstanding a voluntary liquidation, 
a creditor can petition for compulsory 
order , but the general principle is that 
the Court will pay regard to the wishes 
of the majority. 

The right possessed by a creditor to have 
a winding up order, is a representative 
right i.e., for himself and the rest of the 
creditors, and not an individual right.1? 
A creditor who makes a petition for 
winding up is deemed, in law, to be 
bringing the petition on behalf of himself 
and the rest of the creditors, and if the 
majority of the creditors are against the 
petition, the petition ought to be dis- 
missed#8, Though the wishes of the 
majority of the creditors who demand the 
winding up of a company is a consi- 
deration which is relevant, it is equally 
relevant to consider the wishes of the 
creditors who oppose the petition of 
the majority of the creditors for winding 


-up of the company. It is entirely for 


the Court in its discretion to say whether 
the winding up order, should, or should 
not be made, and whether it is just and 
equitable to wind up the company.?? 
The Gourt would dismiss the petition if 
it finds that the order, if made, would 
not benefit the creditors generally but 
would only benefit the petitioning cre- 
ditor. *° 





17. Amin Ltd. v. Dominion of India, A.LR. 
1952 Cal. 323 ; Robson v. Dawson’s Bank, (1932) 
I.L.R. 10 Rang. 148. 

18. Re: Chapel House Colliery Co., (1883) 24 
Ch.D. 259; Re: Hartlepool Iron Works Co., (1874) 
L.R. 10 Ch. 618; Re: Crigglestone Coal Co., 
(1906) 2 Ch. 327 ; Re: Greenwood, (1900) 2 Q.B. 
306 ; Re : Virma Ltd., (1961) 31 Comp. Cas. 254. 

19. Re: Virma Lrtd., (1961) 31 Comp. Cas. 254. 

20. Karnatak Vegetable Oils and Refineries 
Ltd. v. Madras Industrial Investment Corporation 
Lad, LLR. (1954) Mad. 1187, 


ii} 
A person whose name is included in the 
list of creditors is a party to winding up 
proceedings and he remains such party 
and can appeal without any leave.?1 
This is so even though .he may not 
have appeared before the Court at the 
date of hearing whether deliberately, 
or because of a trick played upon him. *? 
Creditors, who appear at the hearing of 
the petition and support it are not 
entitled to costs, if the petition is dis- 
missed. A creditor appearing at the 
hearing of a petition is not entitled to 
his costs ‘as a matter of right ; he will 
get his costsif he had reasonable grounds 
for appearance at the hearing.?? The 
Court also considers the interests of 
commercial morality. 4 


If a petition is presented maliciously 
and without proper eause, the petitioner 
can be held liable in damages, even 
without any proof of special damage 
or loss ; in such a case the presentation 
of the petition is of itself a source of 
; Eai 

discredit to the company. ?5 


Where a petition for winding up, pre- 
sented by a shareholder with fully paid 
shares, is; supported by creditors, the 
petition is in substance a creditor’s 
petition. 1. 

In the case of a company which has 
been ordered to be wound up, if a cre- 
ditor of that company accepts a dividend 
declared by the Official Liquidator, with- 
out challenging the validity or propriety 
of that winding up order, the creditor 
would be estopped from challenging the 
validity or propriety of that order at any 


21. Van i Industries Ltd. v. P. Dayal, 
(1950) Comp. Cas. 311. 
22. Ibid, , 


23. Khaleeli v. Naidu, J.L.R. (1952) Mad. 
993 : (1952) 2 MLL.J. 416 : ALLR. 1953 Mad. 13. 
24. Re :| Clandown Colliery, (1915) 1 Ch. 369. 
25. Re: Quartz Hill Mining Co., (1883) 11 
Q.B.D. 674. 
1. Daveo Products Ltd. v. Sodhani, a) 91 
Cal.L.J. 98. 
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later stage.? The order for winding up 
must be maintained in spite of the fact 
that the Court was not justified in passing 
that order, if by reason of lapse of time 
and intervening events it is impossible to 
reconstitute the company.® 


It is submitted that petitions by creditors 
are very common. The reason is that 
insolvency is the ground for most of the 
liquidations which occur, and that presen- 
tation of a petition is the only means by 
which a creditor can have the company 
wound up and so obtain payment of his 
debt. 


Contributory’s Petition. 


On the commencement of the winding 
up of a company, its shareholders are 
known as contributories.4 A fully paid- 
up shareholder is also a contributory for 
the purpose of a winding up petition in 
respect of a company", in spite of the 
fact that he is not liable to contribute any- 


. thing in the event of winding up of the 
company. Any contributory, or contri- 


butories may present a petition for wind- 
ing up. Where the ground for winding 
up is the reduction in membership below 
the statutory minimum, any contributory 
or contributories may apply.” But when 
the application is founded on any other 
ground, it will be requisite that the shares 
in respect of which the petitioner is a 
contributory were originally allotted to 
him, or he has been the registered holder 
for at least six months during eighteen 
months immediately before the commence- 
ment of the winding up, or the shares 


re. 


2. Prafulla Chandra Sinha v. Chhotanagpur 
Banking Association Ltd., (1966) 36 Comp. Cas. 
845. 


3. Ripon Press and Sugar Mills Co., Ltd. y. 
Gopal Chetti, 61 M.L.J. 783: L.R. 581A. 416: 
LL.R. 55 Mad. 180 : ee ee 1, 

4. Section 426. 

5. Section 428. 

6. Section 439 (1) (o). 

7. Section 439 (4) (a). i 
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have devolved on him through the death 
of a former holder.® 

A question in this connection used to 
concern the Courts in the past. Suppose 
there is a contributory holding fully 
paid-up shares so that his liability is nil. 
Similarly, suppose, the company has 
no, or insufficient assets so that the 
contributories will get no return of 
capital in the winding up. In such cir- 
cumstances a contributory’s petition would 
be rejected. The rule was that? : 

“If he presents a petition, he must 
allege and prove, at least to the ex- 
tent of a prima facie case, that there 
are assets of such amount as that in 
the winding up he will have a tangible 
interest.” 


The said rule has been re-affirmed by 
Buckley, J., in a recont caso4°, where 
he said : 

“In my judgment it remains a rule of 
this Court that where a fully paid-up 
shareholder petitions for compulsory 
winding up he must show on the face 
of his petition, a prima facie proba- 
bility that there will be assets available 
for distribution amongst the share- 
holders.” 


Following this rule Plowman, J., rejected 
a contributory’s petition on the ground 
that the company was “‘ hopelessly in- 
solvent. 12. 


The above rule was followed by some 
High Courts in India also.1?. But now 





8. Section 439 (4) (6). 

9. Buckley on Companies, 9th Edn., 321; Re: 
The Patent Artificial Stone Co., (1877) L.J. Ch. 
330 ; Re : Lancashire Brick and Tile Co., (1877) 
L.J.Ch. 331 ; Re: Rica Gold Washing Co., (1879) 
11 CLD. 36; Re: Diamond Fuel Co., (1879) 13 
Ch.D. 400 ; Re: Iron Colliery Co., (1882) 20 Ch 
D. 442. : 

10. Re: Othery Construction Co., (1966) 1 All 
E.R. 145. 

11. Ro: Expanded Plugs Ltd., (1966) 1 All 
ER. 877. 

12. See Bharat Bank v. Lajpat Rai Sawhney, 
ALR. 1950 E.P. 328; Imperial Oi] Soap and 
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there is a clear provision in the Act which 
provides that a contributory shall be 
entitled to present a petition for winding 
up, notwithstanding that he may be the 
holder of fully paid-up shares, or that 
the company may have no assets at all, 
or may have no surplus assets left for 
distribution among the shareholders 
after the satisfaction of its liabilities.+5 
Hence, at present, want of assets may 
be an element in determining whether 
the petition is bona fide, but, except to 
that extent, it will not be a relevant con- 
sideration for determining whether 
winding up should be ordered or not.'4 


A fully paid-up shareholder, as the law 
stands today, is under no disability as 
compared with a contributory, nor is 
he under any obligation, as he at one 
time was, to satisfy the Court that on 
a winding up, there would be surplus 
assets. 15 


There is controversy as to the question 
whether a contributory who has not 
paid calls is entitled to present a winding 
up petition or not. The earlier view 
was that it was incumbent on the Courts 
not to encourage petitions by shareholders 
who were in arrears for calls, and if it 
were otherwise, the moment a share- 
holder was called upon by the company 
to pay up on his shares, it might be 
competent for him to file a petition for 
the purpose of staying off a payment 
which he was called upon presently to 
make and it would be an instrument 
of effectual ruin to the company if a 
shareholder who owed the company 





General Mills Ltd. v. Ram Chand, ALR. 1916 
Lah. 78. 

13. Section 439 (3); See also : Alote Estate v. 
R. B. Seth Hira Lal, (1970) 40 Comp. Cas. 1116. 

14. Sri Nataraj Textile Mills Ltd. v. S. V. 
Angidi Chettiar, (1954) 1 M.L.J. 468 ; Re: Cine 
Industries and Recording Co., Ltd., A.LR. 1942 
Bom, 231. 

15. Pampana Suryanarayan V. dyon Pictures 
Ltd., A.LR. 1955 Orissa 84. 
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money was-allowed to Gome up to Court 
with winding up petitions.*® 
The above view was, however, not 
accepted in the later decisions. North, J.*? 
for example, has held that there is no 
reason why a winding up petition presen- 
ted by a shareholder who is in arrears 
for calls should be absolutely dismissed 
at once ‚though the petitioner has the 
money in his. pocket and is ready to pay 
the money into Court. As a general 
rule, the Court ought not to hear such 
a petition until the calls had been paid, 
or at any rate the amount had been paid 
into Court ; but there may be circums- 
tances under which the Court ought not 
to require this to be done. 
The lattet view, it is submitted, appears 
to be correct and admissible. 
The executors of a deceased shareholder? 
or persons who obtained letters of ad- 
ministration of the estate of the deceased 
shareholder?® may maintain an appli- 
cation to) wind up if under the articles 
of association it was provided that the 
company would recognise such persons 
as having any title to the shares regis- 
tered in the name of the deceased share- 
holder. 
If the assignee is to qualify as a person 
entitled to present a petition for winding 
up, it must be on the ground that he is 
a contributory at the time when he pre- 
sents the ‘petition®®, and he cannot be 
said to be a contributory at the relevant 
time. In section 431, the first operative 
provision is that the assignee in insolvency 
shall represent for ‘all purposes of winding 
up’—not, be it marked, ‘a winding up’. 
16. Re: European Life Assurance Society, (1870) 


10 Eq. 403 ; Re: Steam Slocker Co., (1875) 19 Eq. 
416. H 

17. Re: {Crystal Reef Gold Mining Co., (1892) 
1 Ch. 408: see also Re: Diamond Fuel Co.. 
(1879) 13 Ch.D. 400 ; Harish Chandra v. Bharat 
Dharma Syndicate (1937) P.C. 146. 

18. Re: The Norwish Yarn Co., (1850) 12 Beav. 
366. , 

19. In the matter of Murry Co., Lid., (1937) 
Oudh 377. Š 
: 20. Re: H.L. Bolton Engineering Co., Ltd., 
(1956) 1 All E.R. 799. 
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These words do not include the right 
to present a petition for winding up. 
Of & member of the company becoming 
insolvent, the company being still a 
going concern, he does not by reason 
of his insolvency cease to be a member. ?1 
It is he and not his assignee in insolvency 
whois and continues to be the con- 
tributory. Apart from such an event, 
as the assignee in insolvency becoming 
registered in respect of the insolvent’s 
shares, the position only changes on the 
company going into liquidation and 
then only to a limited extent. The name 
of the insolvent may appear on the list 
of contributories but he is treated as a 
stranger to the company and is represen- 
ted by his assignee in insolvency for 
the purposes of winding up, and his 
assignee is a contributory accordingly.?? 
Assuming that the assignee does not 
obtain registration of the insolvent’s 
shares in his name, it is he and not the 
insolvent who is a stranger to the com- 
pany and as such he can have no locus 
standi to present a petition ‚as a contri- 
butory. °? 

It is, however, necessary for a contri- 
butory to satisfy the Court, for the pur- 
pose of his right to-petition, that he was 
a member of the company on the date 
of the application. But a person who 
claims by devolution of interest in the 
shares of a deceased holder of these 
shares, cannot maintain a petition for 
winding up unless he has held those shares 
in his own name for at least six months 
during the eighteen months before the 
application®*. A person whose shares 
have been forfeited, and the Court on 
this issue holds that the forfeiture is 
invalid is also entitled to apply for 





21. Morgan v. Gray, (1953) 1 All E.R. 213. 
22. Re: Capa Breton Co., (1881) 19 Ch.D. 77. 
23. Re: Bolton Engineering Co., (1956) 1 All 


E.R. 799. 

24. B. Nagalakshmi v. Mannargudi Transports 
(E) Ltd., (1968) 1 Comp.L.J. 48 : 38 Comp. Cas. 
147 : ALR. 1968 Mad. 317 ; Re: Bayswater Trad- 
ing Co., Ltd., (1970) 1 W.L.R. 343, 
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winding up a company." When his 
name is restored in the register on the 
order of the Court, he will be regarded 
as a fresh shareholder on that date. 
In such case the date of his membership 
will be counted from the beginning 
when his name was registered as a mem- 
ber prior to forfeiture of his shares, 
The trustee is not entitled to present a 
petition for winding up of the company 
as representing the contributory. 1 
Where the charges made by the peti- 
tioner for winding up relate to the in- 
ternal management of the company, and 
the petitioner is a contributory, the 
opinion of the shareholders should be 
taken into account in determining 
whether the winding up proceedings should 
be allowed to be proceeded with, or 
stayed*. The Court can, in such cases, 
stay the proceedings and revoke the 
admission of the petition.® : 

A contributory desiring a winding up on 
the ‘just and equitable’ ground has to 
establish a strong case for success of his 
petition. Even on the allegations made 
by the contributory in his petition, a 
Winding up order would not be made if a 
majority is opposed to such an order, 
for the Court would go by the wishes of 
the majority. 

A contributory shall not be entitled to 
present a petition for winding up a com- 
pany unless ' 

(i) either the number of members is 
reduced, in the caseof a public company, 





25. Panna Lal v.° Jagatfit Distillery 8 Co., 
A.LR. 1952 Pepsu 47. a 
1. Re: H. L. Bolton Engineering Co., Ltd., (1956) 
Ch., 577. 

2. Re: Sulekha Works Ltd., A.I.R. 1965 Cal. 98. 

3. George v. Athimattan Rubber Co., ALR. 
1964 Ker. 212. 

4. Pothen v. Hindustan Trading Corporation 
(P.) Lid., (1966) 2 Comp.L.J. 252; Re Bristol 
Joint Bank, (1890) 44 Ch.D. 703 ; Re : Cine Indus. 
dries and Recording Co., Ltd., A.J.R. 1942 Bom. 
231 ; Re: Subarban Hotel Co., rad 2 Ch. App. 
fot eRe i London Suburban Bank, (1871) 6 Ch 

pp. . ' 


5. Section 439 (4). 
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below seven; and in the case of a 
private company, below two, or 


(ii) the shares in respect of which he 
is a contributory, or some of them, 
either were originally allotted to him, 
or have been held by him, and regis- 
tered in his name, for at least six 
months during the eighteen months 
before the commencement of the 
winding up, or have devolved upon him 
through the death of a former holder. 


The word ‘held’ in the aforesaid provision 
has no specific technical meaning. It is 
sufficient that the contributory has had hig 
name upon the register as the holder of 
the shares for the period in question. 6 


It is submitted that it does not appear 
that the aforesaid provision requires that 
the name of the shareholder must be on 
the register continuously for a period 
exceeding six months. Suppose a person 
is on the register as a holder of shares for 
four months, he sells those shares and the 
transferee is put on the register. After 
some time the person again purchases 
some shares and remains on the register 
for, say, five months. Now if all this 
happens within eighteen months of the 
commencement of the winding up, the 
person would be entitled to add the periods 
for which he was on the register as holder 
of shares, and thus shall be competent to 
present a petition for winding up of the 
company. : f 
A shareholder’s petition must be scruti- 
nised much more carefully than a cre- 
ditor’s petition”, and it is for the 
Court: to judge of each case from its 
own circumstances. ®8 


Such petitions are comparatively :very 
rare in practice. The .reason is that 
they are usually presented with the 
gen A e 


Wala Wynaad Indian Gold Mining 


6. Seo 
Co., (1882) 21 Ch.D. 849. 

7. Re Pioneer Bank Ltd., (1915) I.L.R. 39 
Bom. 16- ee 

8. Re: Lancashire Brick and Tile Co., Ltd., 
(1932) 34 L.J. Ch. 331. 


oe 
object of Soong a return of members’ 
capital, ot of putting a stop to fraudu- 
lent, or oppressive conduct in the com- 
pany’s affairs, and these objects can 
generally ibe attained by the simpler 
method ofi winding up voluntarily, or by 
a petition for relief under sections 397-398, 
which avoid the necessity for winding 
up. oa 
:|Registrar’s Petition. ` 
The Registrar is entitled to present a 
petition for winding up a company on 
any grounds specified in clauses (b), (e) 
(d), (e) ana (f) of section 433 of the Act 
except in the case where he is authorised 
by the Central Government under sec- 


tion 243 of the Act.® 


There are dertain limitations on the power 


of the Registrar to present a petition for 
winding uP a company viz.19; 


First, tho Registrar cannot present a 
petition for winding up of a company 
on the ground that the company is 
unable to pay its debts unless he is satis- 
fied from the financial condition of the 
company as disclosed in its balance-sheet, 
or from the report of a special auditor 
appointed | under section 233-A or an 
‘inspector appointed under section 235, 
or 237 of the Act, that the company is 
unable to pay its debts. 


Secondly, the Registrar must obtain the 
previous sanction of the Central Govern- 
ment to the presentation of the petition 
on any of the grounds specified above. 


On obtaining the sanction of the Central 
Government. the Registrar must present 
the petition| for winding up of a company 
within a reasonable time, otherwise the 
Court may, ‘ refuse to entertain such 
action#4, This is based on the equitable 
principle that delay defeats equity.~ 





T 
9. Section 1439 (5). 

10. ‘Ibid. Proviso. . 
“11. Registrar of Companies v, All-India 
Groundnut at Ltd., (1953) 23 Comp. Cas. 
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Where the Registrar sleeps on this right, 
he cannot invoke it when he is awake 
though it is his statutory right. But the 
Court will decide the reasonableness 
of time in the circumstances of a parti- 
cular case. Since the Registrar. is de- 
barred by law from filing a winding up 
petition without the previous sanction 
of the Central Government, he cannot 
file even an affidavit without -such sanc- 
tion in support of the creditor’s applica- 
tion and ask the Court to make a win: 
ding up order on the additional grounds 
stated in the affidavit.12 In other words 
it means what the Registrar cannot do 
directly, he cannot do indirectly. 


The Central Government must not ac- 
cord its sanction to the Registrar for 
filing a petition for winding up of a com- 
pany unless the company is given first 
an opportunity of making its representa- 
tions, if any13, ‘his is in conformity 
with the principles of natural justice, 
This safeguard will be rendered com- 
pletely nugatory if sanction was to be 
obtained on one set of facts ` which were 
placed before the sanctioning authority 
and the petition was to be based on other 
facts which were not before the sanc- 
tioning authority. Tendolkar, J., has 
aptly observed as follows, 14 

“It is, therefore, implicit in obtaining 
the sanction that the sanction must 
be obtained in relation to the ’ facts 
ow which the petition is based, and if 
sanction is obtained in relation to.one 
set of facts, and the petitionis based on 
another set of facts, the Gourt will. 
refuse to consider the sanction as valid.” 


The Registrar can file a winding up peti- 
tion on the ground specified in clause (6) 
of section 433 of the Act only ` before 


—_— 





12. In the matter of Thakur Paper Mills Ltd. 
Samastipur, A.I.R. 1968 Pat. 289. 

13. ° Section 439 (6). 

14. Registrar of Companies v. All-India Ground- 
nut, Syndicate Ltd., (1953) 23 Comp. Cas. 25, : 
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the expiration of fourteen days after 
the last day on which the statutory 
meeting referred to in clause (b) afore- 
said ought to have been held. 


Central Government’s Petition. 


The Central Government has the power 
to authorise any person to present a 
winding up petition in a case which falls 
under section 243 of the Act.*® 


When it appears to the Central Govern- 
ment from any report made to it by the 
inspectors under section 237, that it is 
expedient to wind up the company under 
investigation, or other corporation, or 
managing agent, or secretaries and 
treasurers, or associate being a company, 
the Gentral Government, may unless 
it is already wound up by the Court, 
cause to be presented to the Gourt by 
any person authorised by the Central 
Government in this behalf— 
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(d) a petitioi for the winding up of 
the company, or body corporate, on 
the ground that itis just and equitable 
that it should be wound up ; 


(b) an application for an order under 
section 397 or 398 ; or i 

(c) both a petition and an application 
as aforesaid. 1° 

Section 243 is an enabling provision, 
and does not debar persons concerned 
from availing themselves of other re- 
medies available to them.’ 

The Central Government has established 
regional offices for the disposal of cases 
under section 439. Cases are referred 
to these offices for sanction before filing 
petitions for winding up in the appro- 
priate Courts. After careful considera- 
tion of the cases, the Central Govern- 
ment decides in pursuance of section 439 (5) 
and (6). Disposal of such cases 
is clear from the following schedule ; 


TABLE I. 
Disposal of cases under section 439 of the Act. 18 


Disposal of cases and follow 
up of ‘ show-cause’ notice cases. 


1. References made to the Head- 
quarters of the Department 
and Regional offices by the 
Registrars of Companies, for 
grant of permission to move 

Courts under section 439 (5) 


for winding up of companies 16 
2. No. of cases where Registrars 

were authorised to file applica- 

tions under section 439 (5) 2 
3. ‘No. of cases where it was not 
-considered to take any action 13 


‘4. Pending cases 
. 15, Section 439 (f). 
16. Section 243. 
17, Naidu v. Subbarayudu, (1964) 34 Comp. 
Cas. 81. 
18. See: The Annual Reports on the Working 
and Administration of the Companies Act, 1956, 


1956- 1957- 1958- 1960- 1961- 1962- 1963- 1° 
1957. 


i 





1958. 1959. 1961. 1962. 1963. 1971. 
66 9 58 49 60 
3 2 42 16 2b 
3 2 9S 46 4M 
25 19 40 27 6 





for the years ended 31st March, 1967-68 ; Depart- 
ment of Company Affairs, Ministry of Industrial 
Development, Internal. Trade and Company 
Affairs, Government of India. Ki 

19. Figures for the subsequent years are not 
available in latter Annual Reports. : 
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A petition for winding up shall not be 
withdrawn after presentation, without 
the leave of the Gourt. -An application 
for leave ¡to withdraw a petition for 
winding up which has been advertised 
shall not be heard at any time before the 
date fixed! in the advertisement for the 
hearing of the petition.?° 


Where a petitioner is not entitled to 
petition, or fails to advertise his petition 
within the prescribed time, or consents 
to withdraw the petition, or to allow it to 
be dismissed, or fails to appear in sup- 
port of His advertisement on the day 
fixed for! the hearing thereof, or where 
in the opinion of the Gourt there is 
other sufficient cause for his failure to 
proceed with his case, the Court may, 
upon such terms as it may think just, 
substitute jas petitioner any creditor, or 
contributory who, in the opinion of the 
Court, would have a right to present 
a petition, and who is desirous of pro- 
secuting | the petition.?! 


The fresh petition that has to be filed by 
the substitute contributory need not be 
confined to matter found in the original 
petition ;'it may contain additional 
matter also. The Court should permit 
him even ‘to drop allegations made in 
the original petition and to draw up 
the petition in his own way, as long as 
his petition, as a whole, does not-de- 
part too far from the grounds contained 
in the original petition. But he is not 
entitled to introduce allegations con- 
cerning events subsequent to the filing 
of the petition. ?3 








Amendment of a winding up petition is 
permissible under the law.28 The 


20. Rule 100, The Companies (Court) Rules, 
1959. 


21. Rule 101, Ibid. 


22. Bhagat Singh v. Satnam Transport Co., 
(1956) 26 Comp. Cas. 192 ; Mohan Lal y. Cuttack 
Electric Supply Co., A.LR. 1964 Orissa 191. 


23. Sectidn 141 of the Civil Procedure Code, 
1908 ; See oie Order 6, Rule 17 of the same Code. 
J—5 


| 
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Court allows rectification of defects in 
the petition?4. Procedural defects can 
be removed or corrected by amendment 25 
New grounds cannot be introduced.? 
In a winding up petition, where it may be 
necessary, the Judge may allow oral 
evidence. But where oral evidence tends 
to retard the progress of the winding up 
petition, oral evidence should not. be 
allowed.? 


Where several petitions are presented, 
they take priority, in the absence of 
mala fides, according to the date of pre- 
sentation. 


The petition must be duly verified under 
the Oode of Civil Procedure. Even if 
the verification clause in a winding up 
petition does not comply with Order 19, 
rule 3 of the Code of Civil Procedure, 
it cannot be ignored on that ground, 
if it complies with the requirements of 
the rules of the Court, for itis the Com- 
panies Rules that govern the practice 
and procedure in matters relating to 
Companies. ¢. 

Re-verification of the petition cannot be 
allowed. If re-verification is allowed, that 
would create complications as to the 
dealing of the company with its assets 
since the date of the presentation of the 
petition. Besides, third parties might 
have acquired valuable rights in those 
assets in the meantime which it will be 
difficult to set aside. And where there is 
no verification at all, there can be no 


24. Re: Akola Electric Supply Co., Ltd., 
(1962) 32 Comp. Cas. 215. 

25. Re: Western India 
A.LR. 1959 Bom. 386. 

1. Mohan Lal v. Cuttack Electric Supply Co., 
A.LR. 1964 Orissa 191. 

2. Re: Sulekha Works, ALR. 1965 Cal. 98. 

3. Re: Building Society Trust Ltd., (1890) 
44 Ch.D. 140. 

4. Sarkar Estates (P.) Ltd. v. Kusumika Iron 
Works (P.) Ltd., (1962) 32 Comp. Cas. 575 ;see 
also Rules 95-105 of the Companies (Court) 
Rules, 1959. 


Theatres Ltd., 
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re-verification. The petition could a winding up petition as is found in 
become a proper one only on leave England. He can present such’ peti- 


being granted.’ 


When a winding up ‘petition is dismissed, 
the company is entitled to its costs. 
The shareholders are entitled to one set 
of costs, and the creditors to another 
set of costs. But where the company 
and the shareholders appear by the same 
solicitor, separate sets of costs would 
not, as a general rule, be allowed by 
reason of the fact that separate counsel 
were briefed.” Where a petitioner 
withdraws his petition he will have to 
pay one set of costs to those supporting 
and one to those opposing.® 

Where a petitioner is-found to have acted 
unreasonably in bringing a winding up 
petition which was virtually bound to fail, 
the Court would order the petitioner 
to pay the costs of the company and of 
the opposing creditors.® 


Where in a petition for winding up of 
a company, the petitioner has failed to 
comply with any rule in the winding up 
rules, 
order for costs where the petition is un- 
successful, whether on the ground of 
non-compliance with the winding up 
rule, or for any other reason.1° 


Following the aforesaid provisions of 
section 439 of the Act, the following 
additions are suggested viz. : 


(1) The Official Receiver, attached to 
the Court, should be entitled to present 








5. Ruks 18 and 21 of the Companies (Court) 
Rules, 1959; Seo also Star Textile Engineering 
Works Ltd. v. Gaya Textiles (P.) Ltd., (1966) 2 
Comp.L.J. 102. 

6. Re: Cine Industries and Recording Ca. 
Ltd., (1942) 44 Bom.L.R. 387. 

7. Ibid. 

8. (1903) I Ch. 725. 

9. Re: Hayter and Sons Ltd., (1961) I W.L.R. 
1008 ; Re: Sharman Ltd., (1957)"1 W.L.R. 774 : 
Re: Skian Ltd., (1961) 1 W.L.R. 1013. 

10. Re: Royal Mutual Benefit 


Building 
Society, (1960) 1 W.L.R. 1143. 


the company has a right to an. 


tion when the company is being wound 
up voluntarily, or subject to the super- 
vision of the Court, in the same way as 
any other person authorised in that 
behalf, but the Court should not make 
a winding up order unless it is satisfied 
that the voluntary winding up, or wind- 
ing up subject to the supervision of the 
Court, cannot be continued with due re- 
gard to the interests of the creditors or 
contiibutories. +? 


(2) In the case of Charitable Companies, 
the Attorney-General should be empower- 
ed to present such petition. It is in the 
interests of the company itself. ‘Lhe 
Attorney-General is so empowered under 
the English Law.13 








T1. See Section 224 (2) of the Companies Act 


12. Ibid. 
13. See Section 30 (1) of the Charities Act, 


tij 


NEED FỌR AMENDING THE LAW 
RELATING TO CONSIDERATION. 


By 


S. SHAMIMUL Hasnat AZMI, Lecturer, 
Aligarh Muslim University. 


In M.C. Ghacko v. State Bank of Travan- 
core}, the Supreme Court was called 
upon to discuss the applicability of the 
doctrine of privity of contract. This 
paper es an attempt to appraise the 
attitude ofi the Court in this matter. 
The facts of the case were :—One Mr, 
M.C. Chacko was the managing director 
of the High Land Bank, Kottayam. 
This bank had overdraft arrangement 
with another bank called the Kottayam 
Bank. These overdrafts were guaranteed 
by Mr. K.C. Chacko, father of M.C. 
Chacko at! the instance of the latter. 
Mr. K.C. |Chacko under a deed dated 
21st June, 1951, made M.C. Chacko and 
three other parties universal donees of 
his properties. Clause 17 of this deed 
recited 
I have no debts whatsoever. If in 
pursuance of the letter given by me at 
the request of my eldest son Chacko, 
for the purpose of High Land Bank Ltd., 
Kottayam, of which he is the managing 
director,, any amount is due and 
payable to the Kottayam bank, that 
amount is to be paid from the. High 
` Land Bank by my son, Chacko. If 
the same is not so done and any amount 
becomes payable (by me) as per my 
letter, for that, my eldest son 
Chacko and the properties in Schedule 
‘A’ alone will be answerable for that 
amount. ®; 
The debt gilarantecd had become barred 
by limitation and could not be enforced 
against any one. However, the debt 
remaining unpaid, the Kottayam Bank 
Ltd., filed a suit against the High Land 
Bank, impleading K.C. Chacko, M.C. 





A. ALR. 1970 S.C. 504 : (1970) 1 S.C.J. 347: 
(1970) 1 S.CR. 658. 
2. Ibid at 506. 
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Chacko and other donees of K.C. Chacko’s 
properties, under the said deed. The 
Court of first instance decreed the claim 
and on appeal the High Court confirmed 
the decree. Under this decree, M.C. 
Chacko was held liable to pay the debt 
to the extent of the properties received by 
him, under the deed dated 21st June, 
1951, from his father as the deed was 
considered to have created a charge 
in favour of the Kottayam Bank, on the 
properties mentioned in Schedule ‘A’ 
of the deed. 


On further appeal, against the decree of 
the High Court, two questions arose 
before the Supreme Court 
(1) Whether clause 17 of the deed was 
sufficient to create a charge in favour of 
the Kottayam Bank to satisfy the debt 
arising under the letter of guarantee and 
(2) Assuming that a charge is created, 
whether it is enforceable by the said bank. 
While answering the first question it was 
held that the deed was not sufficient to 
create a charge and regarding the 
second it was held that the said bank 
could not enforce the charge as it was a 
stranger to the contract. 


I 
- Creation of Charge 


The finding of the Supreme Couit that 
the deed created no charge in favour of 
the bank is, with due respect, open to 
question. It is submitted that though 
the deed was a family arrangement, -yet 
it was intended by the donor to create a 
charge in favour of the-bank, in so far 
as the properties in Schedule ‘A’ of the 
deed were concerned. The donor no 
doubt settled different properties upon 
the donees of the deed, Schedulewise, in 
order that later on there may not be any 
dispute with regard thereto, between his 
heirs. The idea of mentioning about the 
charge was that the donor wanted all 
the donees to be aware that for such and 
such liability so and so was responsible 
and no one else. 
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Shah, Ag. C.J., observed: “The reason 
for the provision in the deed is clear. 
M.C. Chacko was the Managing Director 
of High Land Bank and it was at the 
instance of M.C. Chacko that letters 
of guarantee were executed by the 
donor.” ? 


If that was the case, then the father 
wanted the son to bear at least some of 
the consequences of such inducement 
i.e., the son should be deprived of the 
benefit of settlement without making 
due payment of debt. 


Further, it is submitted that so far as 
the evidence of the donor and other 
persons was concerned, the trial Court 
had better chance and opportunity to 
avail it. Passing of decree by the trial 
Court against M.C. Chacko would sug- 
gest that there was sufficient evidence of 
charge and the suggestion would be 
strengthened by affirmation by the High 
Court of the decree. Creation of charge 
being a matter of fact,depending upon 
the intention of parties, the higher 
Court should not have disturbed the 
finding of both the lower Courts. 


Shab, Ag. C.J., laid down the following 
criteria to ascertain whether particular 
words amounted to a charge : “But in 
order that a charge may be created, there 
must be evidence of intention disclosed 
by the deed, that a specified property or 
fund belonging to a person was intended 
to be made liable to satisfy the debt due 
by him.’’4 


It is submitted that the last sentence of 
clause 17 of the deed makes this abun- 
dantly clear that with regard to the debt 
guaranteed, ‘‘Chacko and the pro~ 
perties in schedule ‘A’ alone will be 
answerable for that amount.”5 Hence 
to say that the covenant is merely “‘in- 
tended to confer a right of indemnity 

m 


3. ALR. 1970 S.C. 504 at 507. 
4. Ibid. 
5. Ibid at pago 506. 
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upon the other members of the family, if 
the Kottayam Bank enforced the liability 
against them and created no charge in 
favour of the bank.” 6 is debatable. 


The cardinal rule of construction, of a 
deed is that the intention of the parties 
should be gathered from the language 
used by them under the deed.” The 
intention of the donor being clear to 
create a charge, the Supreme Court, 
it is submitted, should have respected it. 
It was also observed, that the deed was 
merely a family partition arrangement®. 
It is submitted that even such sort of 
deeds are capable of creating a charge. 
In the case of Ayyappa Naickar v. Thayam- 
mal®, it was held that wher2 the parties 
entering into partition arrangement agree 
that in default to discharge certain obli- 
gations, the parties at default shail be 
answerable therefor it is intended that 
the properties of the defaulters shall serve 
as security.1° In this case also the donor 
intended to charge the properties in 
Schedule ‘A’ of the deed in case of default 
in payment by the debtor or M.G. 
Chacko. 


II 
Privity of Contract 


Shah Ag., G.J., observed ; It is settled 
law that a person not a party to a 
contract, cannot subject to certain 
well recognised exceptions, enforce the 
terms of contract : the recognised excep- 
tions are that the beneficiaries under 


6. A.LR.19705S.C. at 507. 

7. D. V. Chitaley & S. Appu Rao, “The 
Transfer of Property Act” (IV of 1882) 4th (1968 
Edition, Part IL at 1627. 

8. Note 6 above. 

9, AIR. 1935 Mad. 17: 67 M.L.J. 801. 

10. Under section 100 of Transfer of Property 
Act (IV of 1882) “ Where immovable property 
of one person is by act of parties made 
security for payment of money to another ....... 
the latter person is said to have a charge on the 
property....+. 


1] 
the terms icf the contract, or where the 
contract is a part of family arrangement, 
may enforce the contract.11 


The donor conveyed the property to 
M.C. Chacko subject to the condition 
that the son paid the debt of his father. 
Equity demands that in the circumstances 
of the particular case, privity or no 
privity, the Kottayam Bank should have 
succeeded [against M.C. Chacko. 


The facts lof certain cases cited by bis 
lordship in K.G. Chacko v. State Bank of 
Kottayam ta, where the defence of privity 
prevailed, | are distinguishable on the 
ground that the contracting parties there 
had furnished consideration, whereas in 
the present case, no consideration moved 
from M.G] Chacko. The social implica- 
tions of such decisions are that financial 
institutions may feel reluctant to advance 
credit against guarantees. This may 
result in a set back to the trade and 
business of an already underdeveloped 
€ India. 





country lik 
The Doctrine is undesirable 





The doctrine of privity is socially un- 
desirable and is based on the doctrine of 
consideration. It will not be out of 
place to mention a few words about the 
circumstances and conditions prevailing 
in the pre-Victorian era which led to its 
introduction. The origin of the doctrine 
is shrouded in uncertainties!® yet as 
far as it can be ascertained it originated 
from Germany. Under ancient Lom- 
bard Law, the giver of gift used to receive 
some worthless trifle in order to make the 
gift as exchange or bargain. Later on, 
this exchange or bargain principle crept 
into French and English Legal systems. 
The influence of this reciprocity was so 
great that leven churches desisted from 
taking conveyance of land without some- 





11. Note 2 above. 

11-a. Note 1 above. 

12. Refer Fifoot, “History & Sources of the 
w ” Chap. 16. 
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thing in return, “Often a sparrow- 
hawk is given for a wide tract of land ; 
and this is so, though here the bargain 
takes the solemnest of solemn forms.” 


This makes us conclude that the doctrine 
ofconsideration tracesits origin from some 
continental systems which were prevalent 
in those days perhaps unde: some ethical 
influence and were peculiar to the condi- 
tions prevailing in those ancient days. 
Later on Churches affirmed and adopted 
this doctrine. As it was firmly establish- 
ed and supported by the English Chris- 
tian Community, the English Judges 
practised it with allsolemnity 13. But how 
can we justify its existence in our law 
twenty-three years after British Colonial 
rule has come to an end ? 


As the time has totally changed and 
trade and industry has developed to an 
unimaginable extent, it is highly desira- 
ble that our legal system should be geared 
up and overhauled to suit the modern 
conditions. 14, Certain continental 
countries in Europe, do not follow the 
rule of consideration 15 or if they follow, 
they have circumvented its evil effect in 
such a way that the exceptions have 
eaten away the rule!®, 


Historical Background 


Following is the brief history of the cases 
in which the privity rule was tested. 
The first noted case on the point under 
English Law is that of Joscelyn v. Shelton?" 





13. Pollock and Maitland “The History of 
English Law ” Second Ed., Vol. II (1963), p. 213. 

14, See the recommendation of Law Revision 
Committee (1937), (Comnd. 5449). 

15. Cheshire and Fifoot “The Law of Con- 
tract ” (7th Ed.) at 416. 

16. See Code Civile (French) Articles 1101 
1119 and 1120, Amos & Walton “ Introduction 
to French Law”, pp. 144-46, Prof. Lawson “A 
Common Lawyers Book at the Civil Law” (1955) 
p. 56. 

17. (1557) 3 Leonard 4. (Plaintiff sued for 
payment of money which defendant promised to 
pay in consideration of his son marrying the 
daughter of the defendant). 
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where that the consideration did not 
move from the plaintiff was not ques- 
tioned. This was followed by Dutton v. 
Poole1® where though privity and absence 
of consideration was pleaded as defence 
it was rejected by the Court. Then came 
the fateful judgment in the case of 
Tweddle v. Atkinson!* in which the defence 
of privity of contract prevailed and though 
the contract was made for the benefit of 
the plaintiff between his father and that 
of his wife, no relief was granted to him. 
It may be noted that the facts in this case 
and Dutton v. Poole?® were identical but 
the previous authority was overruled 
and a good precedent was disregarded, 
setting the course of law in a wrong 
direction. The case of Bourne v. Mason?! 
is also an old authority in which the 
defence of privity prevailed. However 
Dutton v. Poole?? supra was relied in 
Rock wood’s case*8, In an Indian case 





18. (1688) 2 Lev. 210 (The sister was entitled 
for a specific sum under contract made between 
her father and brother. In an action by the sister 
held, though the sister was no party to the con- 
tract, yet she was entitled to succeed as considera- 
tion moved indirectly from her). 

19. (1861)1B.&S.393. Whether historically 
correct or not, the House of Lords in Dunlop v. 
Selfridge, (1915) A.C. 847 approved the privity 
rule. This doctrine was much criticised and 
Lord Denning in cases Smith and Snipes Hall 
Farm Ltd. v. River Douglas Catchment Board, 
(1949) 2 K.B. 500 and Drive Yourself Hire Co. 
(London) Ltd. v. Strutt, (1954) 1-Q.B. 250 disputed 
and denied its existence. But in Scruttons v. 
Midland Silicons, (1962) A.C. 440 ; the House of 
Lords affirmed its’ existence. There was a set 
back again to this doctrine in. Beswick v. Beswick, 
(1966) 3 All E.R. 1, where tho privity rule was 


circumvented and the relief granted. 
-. 20. Note 18 Ibid. ' 
21. (1669) 1 Venta, 6.° See Fifoot 


“Sources & History of Common Law” (Third 
Impression 1960) at 424. This case does ¥not 
appear to have been followed in Tweddle .v. 
Atkinson supra Note 18. : 

22. Note 18 Ibid. 

.°23. Cited without réference at 139 of LLR. 
(1881) 4 Mad. 137 (The:younger brothers success- 
fally maintained suit against eldest brother deg- 
pito privity of contract). l 
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Venkata Chinnaya Garu v. Venkata Ramaya 
Garu®4, Dutton v. Poole?® was relied on 
and Tweddlev Atkinson! was distinguish- 
ed by Innes, J. on the ground that “‘the 
plaintiff did not lose anything by the 
arrangement between two parents, nor 
was he worse off from the non-fulfilment 
of the promises than he would have 
been if they had not been made, nor 
did the promises result in any present 
benefit to the persons promising to the 
detriment of the plaintiff so that there 
was no’ consideration moving directly or 
indirectly fromhimto the defendants,’’® 
It is submitted that the facts of Tweddle v. 
Atkinston® and Dutton v. Poole4 were 
similar and the distinction drawn is not 
tenable. It may be added that the 
interpretation given was a most appro- 
priate and befitting, motivated to do 
justice, with due regard to precedents. 
His Lordship did not overrule the deci- 
sion directly, but interpreted the law 
swinging the balance of justice in favour 
of the plaintiff. Another case of Samuel 
y. Anantha Natha® was decided in dis- 
regard of the privity rule. Mr. Justice 
Kernan observed that 


The absence of consideration between 
the plaintiff and the defendant is not 
material-under the circumstances as the 
defendant received consideration from 
the administratrix®-a 


Jn this case also full justice was done to 
the creditor holding that consideration 
moved indirectly from the plaintiff to the 
defendant. 





. 24. (1881) LL.R. 4 Mad. 137. 
25. Note 18 Ibid. 

Note 19 Ibid. 

Note 24 at 139. 

Note 19 Ibid. 

Note 18 Ibid. 

I.L.R. (1883) 6 Mad. 351, 
Ibid at p. 354, 


yuPpepe 


Ir} 


In the case of Subbu Chetty v. Arunachalam 
Ghettiar® (a Full Bench decision of the 
Madras High Court) a divergence of 
opinion was expressed on the point 
whether a stranger to a contract could 
sue. It was held that no stranger to the 
contract gould sue following the analogy 
of Tweddle v. Atkinson’. The cases of 
Jamna Das v. Ram Autar Pande®, Iti 
Panku Menon v. Dharman Achan? Iswaran 
Pillai v.| Sonnivaveru Taragan!? and 
Rrishna Lal Sadho v. Pramila Bala Dasi! 
etc. were; cited in support of this view. 
It was argued on the side of plaintiff 
that a direction to pay created a trust in 
favour of the person to be paid. More- 
over, if the parties to the suit are parties 
to the contract, an action is maintainable 
and the cases of Muntsami Naicker v. 
Vedachella) Natkar12, Peria Thiruvadi 
Ayyangar y. Pokutti Fanakit3 Areti Singa- 
rayyav. Areti Subbayya,14 Krishna Swami 
Battar v.| Gopal Krishna Reddiar1® Deb- 











6. (1930) I.L.R. 53 Mad. 270 : 58 M.L.J. 420. 
The facts ate that the first defendant executed a 
sale deed in favour of third defendant for Rs. 3,500 
and he directed the buyer to pay to the plaintiff 
Rs. 1,200 which the first defendant owed to the 
plaintiff. The plaintiff sued to recover the sum 
of Rs. 1,574-10-3, the balance which was due on 
a promissory note executed by first and second 
defendants.. He made the third defendant a 
party on the ground that he was a vendee from 
the 1st defendant under an obligation to pay the 
debt due by'the 1st defendant to the plaintiff. 

The third defendant pleaded that there was no 
privity between him and plaintiff and so he could 
not sue on jt. On remand from High Court, the 
third defendant was held liable. In the second 
appeal referred to tho Full Bench, it was held on 
the ground of the decision in Tweddle v. Atkinson, 
that the third defendant was not liable, 

7. Notes {19 above, 

8. (1911) I.L.R. 34 All. 63. 


9. 4917 LLR. 41 Mad. 488 : 34 MLJ. 
193. i 

10. (1913) ILL.R. 38 Mad. 753 : 26 M.LJ. 
127. : 


11. (1928) LL.R. 55 Cal: 1315. 

ALR. 1928 Mad. 23. - 

(1923) 45 M.L.J. 693. 

. (1924) 47 MLJ. 517, 

(1926) 25 HW, 190. |. - 
1 
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i 
i 


THE MADRAS LAW JOURNAL 


29 


-naraya Dutt v. Chunilal Ghosh1*®, Gandy v- 
Gandy!" were cited in support of it. 


Tt is submitted with due respect that their 
Lordships could very well have implied a 
trust against the third defendant, in favour 
of the plaintiff for money retained by 
him. As the said defendant retained the 
money in trust for the benefit of the 
plaintif, he could have been compelled 
in equity to disgorge the money for 
“prevention of unjust enrichment.” ‘The 
doctrine enunciated by Lord Mansfield 
in Moses v. Macfarlane18, is that if the 
defendant be under an obligation, from 
the ties of natural justice to refund, the 
law implies a debt, and gives this action, 
founded in the equity, of the plaintiffs’ 
case as if it were upon ‘contract’. This 
is a very sound proposition of law that 
despite privity, equity should step in 
and aid the plaintif. It may be noted 
that in this case (Subbu Cheity v. Aruna- 
chalam Chettiar1® all the parties to the 
contract were present before the Court 
and their Lordships could have ordered 
the third defendant to pay what he under- 
took to pay and retained the money 
belonging to the plaintiff. 


The leading case of Khiwaja Mohammad 
Khan v. Hussaini Beyam*® is an authority 
for the proposition that in equity a benefi- 
ciary is entitled to enforce a contract 
made for his benefit. In this case also, 
Tweedle v. Atkinson?! was cited by defen- 
dant pleading privity of contract. But 
their Lordships refused to follow the 
principle with due regard to the circums- 
tances and facts of the case. 


In the case of Shirode Behari v. Man Go- 
bind?3, it was held, that even without the 





16. 
17. 
18. 
19. 
20. 
21. 
22. 


(1913) LL.R. 41 Cal. 137. 

(1885) 30 Ch. D. 57. i 
(1760) 2 Bur. 1005 : 97 E.R. 676; 
See note 6, alongside. è 
(1910) I.L.R. 32 All. 410. 

Note 7 alongside. 

(1934) LL.R. 61 Cal.. 841, 
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aid of equity, a person who takes a 
benefit under a contract may sue on the 
contract. In Modi Vanaspati Manufac- 
turing Co, v. Katihar Jute Mills (P.) Lid.** 
The purchaser contracted with the com- 
pany for purchase of goods. The com- 
‘pany independently contracted with 
another firm for supply. The purchaser 
made payment through the company. 
The goods were not supplied by the firm. 
In holding that the firm was bound to 
return the money to the purchaser, A.N. 
Ray, J.,pointed out that in spite of 
the absence of privity of contract between 
the purchaser and the firm, the latter was 
bound to return the money for preven- 
tion of unjust enrichment. *4 


An implied promise to repay will arise 
if it be established that the money which 
the firm received belonged to the pur- 
chaser and the latter did not want the pro- 
perty in the money to pass to the firm 
without consideration. When the goods 
are not delivered by the firm and the firm 
retains the money advanced through the 
company depriving the purchaser of the 
delivery of goods, then the law implied 
an obligation to repay that money to 
the purchaser, 25 


Note.—It will be observed that the pro- 
Visions of sections 69 and 70 of Indian 





23. ALR. 1969 Cal. 496. M/s. Bhaduris 
entered into a contract with the plaintiff to 
supply two generating sets. M/s. Bhaduris 
entered into a separate contract with M/s. Modis 
under which M/s. Modis agreed to supply these 
sets. An advance was made by the plaintiff 
to M/s. Bhaduris towards payment of the said 
set who, in turn handed over this money to the 
Modis. M/s. Bhaduris acted as middleman 
and there was no direct contract between plain- 
tiffs and Modis. On default in delivery of 
second set, the Plaintiff sued Modis to recover 
the advance. Modis pleaded that the action was 
barred on the ground of privity of contract. 
Held the plaintiff was entitled to recover the 
advance on ground of “ prevention of unjust 
enrichment.” 

24. Ibid. at 497. 

25. Ibid. at 509. b 
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Contract Act, 1872 are only applicable to 
parties to the contract; yet, his Lordship 
remarkably circumvented the harshness 
of privity under the doctrine of “preven- 
tion of unjust enrichment.” 


It may be noted that the exception of 
trust is unreliable. Sir Wiliam Anson 
while discussing about the Doctrine of 
Trust under privity rule concludes ; 
“ But it is not a very satisfactory device 
as the circumstances in which it will be 
applied cannot be predicted with cer- 
tainty.”2 “,...The Courts discourage 
the device of trust of a contractural right 


and it is not now a major exception to 


the doctrine of privity of contract.® 
The case under review also leads to the 
same inference. 


Though the privity rule has been relaxed 
to a certain extent in commercial transac- 
tions, yet it substantially remains intact. 
Anson feels that recent decisions have 
“resulted in a lightening” of the rule. 
This makesthe need for reform immi~ 
nent.5 


Criticism of the  Doctrine.—Following 
points are advanced in criticism of the 
doctrine: 


(1) It only serves to defeat and frustrate 
the legitimate expectations of third party 
beneficiaries. 


(2) The doctrine is commercially and 
practically inconvenient, expensive, eva- 
sive of just obligations and very often 
than not assists the contracting parties 
in perpetuating fraud. 


1. Cheshiro & Fifoot “The Law of Contract” 
(7th ed.) at 416. Fora detailed study of tho trust 
doctrine, refer pp. 409-16 of the book. 

2. Sir William Anson “Principles of The 
English Law of Contract” 22nd Edn. (1964) at 
376. 

3. Ibid at 377. 

4. note 1 above at 408. 

5. note 2 above at 383. 

6. Read R. S. Pasley “ The Protection of the 
Purchaser and Consumer under the Law of 
U.S.A. (1969) 32 M.L.R. 241. 


| 
| 
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(3) Though the doctrine is absent from 
the law of Scotland and United States”, 
yet those systems work well. 

(4) As privity rule is by-product of the 
doctrine of consideration which is much 
under criticism®, it is advisable that 
reform in} the field of consideration, 
should bring in its wake the abolition of 
privity rule. 
(5) In ordinary consumer transactions, 
the seller may be exposed to the risk of 
litigation and the manufacturer may go 
scotfree for his faulty products.* Further, 
in arrangement of “Commercial Credits” 
between buyer and sellers if the bank 
refuses to. honour its obligations, the 
seller may, have no remedy against the 
bank. 1° 





Amendment suggested 


At times |the hardship caused to the 
plaintiff is'so great, that the obligation of 
the doctrine is favoured by eminent text 
book writers like Anson and Cheshire 
and Fifoot. It is proposed that its 





7. Sir William Anson, Principles of the 
English Law| of Contract 1969 at 321. Cheshire 
& Fifoot observe at Page 408 of The Law of con- 
tract that “(Thus the doctrine of privity, while 
not an irrational inference from the nature ofcon- 
tract in general and of English Contract in parti- 
cular, has inlits incidence worked injustice and 
proved inadequate to the modern needs. Refer 
also the sixth, Interim Report of The Law Revision 
Committee (1937) at p. 28. 

8. Ibid. (Anson) Chapter II. Refer Lord Mans- 
fields opinion in Pillans v. Van Miepop (1765) 
3 Burrow. 1663 and the decision in Williamson 
v., Losh, (1775) cited by Langdell in his cases on 
contract (1871) p. 180 and the observations of 
Law Revision Committee (1937) (6th Interim 
Report). 

9. Refer J. A. Jolowicz. “ The protectian of 
The Consumer and Purchaser of goods under 
English Law)” (1969) 32 M.L.R. 1 ;R.S. Pasley 
“ The Protection of The Purchaser And Consumer 
under The Law of U.S.A.” (1969) 32 M.LR. 241 ; 
Indian Law Institute, New. Delhi, (Joint Work 
Six authors) * Warranties And Privity of Con- 
tract—A United States Example of Judicial Law 
Making ” (1964) 6 J.I.L.I. 87. 

10. Sixth Report of the Law Revision Com- 
mittee 1937 at p. 28. 
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evil effect must be circumvented by 
adding as an explanation to section 2 (d), 
the recommendationsof TheLaw (Eng- 
lish) Revision Committee, 1937, which 
disfavours the idea of trust and prefers to 
give a direct right to sue the third party 
beneficiary, The Committee recom- 
mended “ where a contract by its 
express terms purports to confera benefit 
directly on a third party, it shall be en- 
forceable by the third party-in his own 
name subject to any defence that would 
have been valid between the contracting 
parties. Unless the contract otherwise 
provides, it may be cancelled by mutual 
consent of the contracting parties at any 
time before the third party has adopted 
it either expressly or by conduct.” 11 


- 
oa 


The recommendations, if incorporated 
will have the following salutary effects. 
(1) The third parties entitled to enforce 
the contract will be those and only those 
who were in contemplation of the parties 
contracting while forming the contract, 
This will deny a remedy to ‘incidental 
beneficiaries’, that is, those persons 
who may benefit incidently by the per- 
formance of contract, between the con- 
tracting parties. 


(2) The right of the beneficiary shall 
be subject to all those defences (fraud, 
mistake etc.), which could have been 
available to the defendant against the 
other coning party. 


(3) The parties to the contract shall be at 
liberty to cancel or vary the terms of 
contract, unless and until the beneficiary 
after having received notice of contract 
has adopted it. 


Conclusion. 


It will thus be seen that the Supreme 
Court placed a strict construction on the 
clause 17 of the deed and thereby 





11. Sixth Interim Report, para, 50 (9). 
12, American Restatement Ss. 133 (1), 147, 
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RETIREMENT OF SRI K. SANKARANARAYANAN, EDITOR. 





After serving for nearly twenty years as Editor, Sri K. Sankara- 
narayanan is retiring from active service for reasons of health. 
Cataract, an affliction of age, spares few people, and possibly, i in the 
case of Sri Sankaranarayanan, it was hastened by going over closely 


printed type matter. 


Quiet, unassuming, and even non-interfering, Sri K. Sankara- 
narayanan hardly ever threw his weight about. He concerned him- 
self only! with his work, at which he was systematic and competent. 
He sought no limelight, nor the publicity which an Editorship of a 


premier [aw Journal could have brought him. 


After taking the Law degree, he joined the office of 


Sri S. Ddraiswami Iyer, a leading lawyer of those times, and was one 
of his senior-juniors till Sri Doraiswami Iyer, giving up a lucrative 
practice, |retired from the profession. While he was working in the 
office of Sri S. Doraiswami Iyer, he served as a Reporter of this 
Journal for a number of years. He revised some of the Local Acts 


published by the M.L.J. Office. 


In July, 1952, he took over the Editorship on the passing away 
of Sri V. Subramania Iyer, and since then, has been editing the Madras 
Law Journal as well as the Supreme Court Journal and Madras Law 
Journal (Criminal). He maintained, during his editorship, the high 
tradition|the Journals had set up. 





Though his vision is partially restored, editing and reading of 
proofs would be too much of a strain and he seeks rest and relaxation. 


Our|relationship had been most cordial and his service to the 
Journal has been abiding. 


We take this opportunity to wish him many happy years of 
restful and relaxed life. 


Publisher, 
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ABORTION DAW : AN ANALYSIS OF 
THE PROPOSED REFORMS. 

: me 

M. ZAKARIA SIDDIQI, LECTURER, FACULTY 
OF Law, ALIGARH MUSLIM UNIVERSITY, 
ALIGARH, 


| 
The problem of abortion has been vexing 
the minds of lawyers, medical men, 
administrators, demographers, social 
scientists and the public in general for 
a considerable time. There has been a 
growing realisation in recent years that 
the century old law relating to abortion 
is too restrictive and serves little social 
purpose. | This very strict law has been 
observed in breach in a very large number 
of cases, particularly by married women 
all over the country. The suggestion for 
liberalisation of abortion law has stirred 
an intenseldebate in which ethics, morality, 
religion, culture, science, and contem- 
porary social conditions are all pressed 
into. The question of liberalisation of 
abortion has been considered in India 
by two important bodies in recent years. 
It was-firstly considered by the Shantilal 
Shah Committee appointed by the Go- 
vernment of India in 19641. The Commit- 
tee which considered the problem in all its 
aspects legal, medical, moral and re- 
ligious—submitted its report in December, 
1966 suggesting more grounds for ter- 
mination ‘of pregnancy than the existing 
law permits. Acting on the advice of the 
Shantilal Shah Committee, the Govern- 
ment of India moved a bill called the 
Medical Termination of Pregnancy Bill, 
before Parliament. It was introduced in 
the Rajya Sabha in November, 19692, 


| 


J 





1. An eleven member committee to study the 
question of legalisation of abortion was appointed 
by the Ministry of Health (now Ministry of Health 
eh Planning) Family Planning News 3 


‘2, The “Statesman” (New Delhi), dated 9th 
December, 1969, 10. 


i] 
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and after a preliminary debate, was re- 
ferred to a Select Committee which sub- 
mitted its Report in November, 1970. 
After atwo day debate, the Rajya Sabha 
passed the bill by an overwhelming 
majority on 27th May, 1971.8 


A second reform proposal has come down 
from the Law Commission which is cur- 
rently engaged in the revision of the 
Indian Penal Code. The Law Commission 
has recently submitted a voluminous 
Report to the Government of India sugges- 
ting drastic reforms in the Indian Penal 
Code.‘ Its recommendation on abortion 
law is more straight-forward and drastic 
than that of the previous committee headed 
Santilal Shah. This paper aims at 
(a) highlighting the inadequacies of 
the present law of abortion, (b) an analysis 
of the proposed reforms and (c) making 
definite proposals based on the preceding 
analysis, 


I. LEGAL PROHIBITION AGAINST ABOR- 
TION AND PERMISSIBLE LIMITS. 


(a) Meaning of Abortion: 


According to Webster’s New International 
Dictionary, ‘abortion’ means ‘an act of 
giving premature birth, specifically the 
expulsion of human foetus prematurely 
particularly at any time before it is viable 
or capable of sustaining life; miscarriage.’ 
In medicine, abortion, miscarriage and 
premature delivery refer to three stages: 
of gestation. In law the term abortion 
usually implies premature expulsion of 
the product of conception, an ovum 
or foetus from the uterus at any period 


rrr ned 


3. The Hindustan Times (New Delhi), dated 
28th May, 1971, 6. 

4. The Hindustan Times (New Delhi), dated 
Tth June, 1971, 1 & 12. 

5. Vide Summary of the recommendations of 
the Law Commission on the Indian Penal Code. 
Press Information Bureau, Government of India, 
dated 6th June, 1971. 

6. Modi : Medical Jurisprudence 332 (1955), 
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before the full term is reached.? How- 
ever the acts of doctors and nurses which 
facilitate or accelerate delivery cannot 
be treated as (miscarriage) only because 
the delivery otherwise would have been 
delayed. .....8 


(b) Illegal Abortion: 


A United Nations study classifies abor- 
tion into three types (a) spontaneous 
(or natural), (b) illegally induced, (c) legally 
induced. The last category covers thera- 
peutic abortions as well as abortions on 
eugenic, humanitarian, social or eco- 
nomic grounds, if permitted by local law.* 
In India, the existing law on abortion is 
contained in the Indian Penal Code which 
maintains a distinction between legally 
induced and illegally induced abortions 
although the permissible limit is too res- 
trictive. 

At Common Law, abortion was not an 
offence up to the stage of quickening. 
This rule is supposed to be based on the 
teaching of the Church that soul entered 
the body of an embryo at the time of its 
first movement after which destruction 
of the embryo amounted to murder.?° 
Later, in 1803, the first English Statute 
on abortion, the Miscarriage of Woman 
Act, made abortion a felony in all cases 
but punishable with death only abortion 
after quickening. Thus a distinction 
between abortion before and after 
quickening was recognised in respect of 
punishment accorded to the offender.*+ 
During the Victorian era, all references 
to quickening were eliminated and the 
severity of punishment was reduced 





7. Ibid. 

8. In ro Malayara Seethu, 1950 Cr.L.J. 372 at 
374 (Mysore). 

9, United Nations, 1 Foetal, Infant and Early 
Morality—The Statistics 12 (1953). 

10. G. Williams : The Sanctity of Life and 
the Criminal Law 142-144 (1958) London. 

11. L. G. Stern, Abortion : Reform and the 
Law 59 J. Crim. L.G. & P.S. 85 (1968). 
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by statutory law.12 The drafters of 
the Indian Penal Code, however, re- 
tained the distinction between miscarriage 
before and after quickening. The punish- 
ment provided for this offence was how- 
ever less severe than under the corres- 
ponding English law in view of the peculiar 
circumstances which then prevailed.13 
Section 312, Indian Penal Code, makes 
it illegal to cause voluntarily a woman 
‘with child to miscarry,’ and provides 
punishment for a term of imprisonment 
up to 3 years or fine or both. If the 
woman is quick with child, the punish- 
ment extends up to fseven years and 
fine. A woman who causes herself 
to miscarry is within the meaning of 
this section. The term ‘ with child’ has 
been held by the Madras High Court to 
include a pregnancy even though it was 
for one month.14 


Aggravation in respect of punishment 
exists where miscarriage is caused with- 
out consent of the woman?!®, or where 
unintentional death of the woman is 
caused in procuring abortion on her?%, 
or where an act is done with intent to 





12. Vide section 58 of the Offences Against 
Persons Act, 1861. This English Statute made 
an unlawful abortion a felony punishable with 
jmprisonment for life. 

13. During early stages of the preparation o 
the Penal Code, J. F. Thomas argued, ‘‘I doub 
the policy of law providing heavy penalties for 
the repression of the crime of causing miscarriage 
by the woman herself whilst the barbarous insti- 
tution of the country (denial of remarriage to 
widow) creates the offence”? Quoted in Second 
Report on the Indian Penal Code (1847) p. 107, 
Moreover under Muslim Law which preceded 
the British system, abortion is a wrong for which 
special remedy called ‘Ghurre’ is prescribed J 
Schachts : An Introduction to Islamic Law 124° 
(1964). Ghurra is a debt payable to the heirs 
of foetus. Where a woman causes herself to 
miscarry, Ghurra is due on her male relatives. 
But nothing will be due when abortion is caused 
with husband’s consent. Fatwai—Alamgiri : 
Translated in Urdu by S.Amir Ali, Vol. 9, p. 352. 

14. In re Ademma, (1886) I.L.R. 9 M. 369, 

15. Section 313, Indian Penal Code. 

16. Section 314, Indian Penal Code. 
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prevent jan unborn being born alive or 
to cause it to die after birth1’, or where 
a homicidal assault on a pregnant 
woman results in the death of her un- 
born quick child 18, 


(c) Permissible limit: 


Section 312, Indian Penal Code, permits 
an induced abortion when it is caused 
in ‘ good faith ’ for the purpose of saving 
the life of the woman. As ‘good faith? 
postulates ‘due care and attention’ within 
the meaning of section 52, Indian Penal 
Code, itis difficult to imagine how an 
unqualified non-medical man can ever 
justify an induced abortion even for 
the purpose of saving the life of the 
pregnant woman. 


Extent a Criminal Abortions in India. 


Accurate ; statistical data on induced 
abortions! both legal as well as illegal, 
and spontaneous abortions are impossible 
to obtain in India as in any other country 
of the world. Official statistics do not 
disclose apy representative figure. There- 
fore, we have to depend largely on data 
available | from hospital records?®, 
family planning clinics 2° and special 
field surveys. 21 The studies conducted 








17. Section 315, Indian Penal Code. 

18. Section 316, Indian Penal Code. 

19. @ Bose, S.: “ Abortions—A Clinica] 
Review of 1217 cases’. 10 Indian Journal of 
Obstetrics '& Gynaecology 56-61 (1959). ¢ 
Francis, O! Analysis of 1150 cases of Abortion) 
= (c) Mukerjeo, S., ‘Abortion: A Statis- 
tical Survey,:”” 10 Indian Journal of Obstetrics 
& Gynaecology 7T-83 (1959). (d) Shah S. K, 
Abortion: “A Statistical Survey”. 10 Indian Jour- 
nal of Obstetrics & Gynaecology 1-7 (1959). 

20. A Study of Abortion, Family Planning & 
Training & Research Centre, Bombay, 1959; 
Mohanty, S!P.: “A Review of Some Select Stu- 
dies on Abortion in India”. 14 The Journal of 
Family Welfare. 38-47 (1968). 

21, (a). 2 Quarterly Bulletin of Piolet Health 
Project, Gandhigram Madurai, Madras (1961). 
(b) United Nations : “The Mysore Populatien 
Study”, STROA/NorA/34 (1961). 

\ 
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in India during the last several years 
though of special interest to medical 
scientists and demographers, are inci- 
dentally the only evidence of the extent 
of criminal abortion. The studies which, 
relate to various socio-economic groups 
covering urban**, as well as rural popu- 
lation®*, show significant variations in 
the percentage of abortions. Incidence 
of induced abortion among city.dwellers 
is reported to be  high*4, Women 
visiting family clinics are found to have a 
higher rate of 20.3 abortions per 100 
pregnancies after clinical attendance than 
in the preclinical period. The reason 
suggested is that when contiaception 
fails women who are motivated to restrict 
the size of their family resort to abor- 
tion®®, According to hospital studies the 
cases needing hospitalization after inter- 
ference with pregnancy are becoming 
more and more evident!. There is a 
gradual increase in abortion rate in 
recent years*, On the basis of some of 
these studies the Shantilal Shah Com- 
mittee on the liberalisation of abortion in 
1966 assumed that for every 73 liye- 
births 25 abortions take place of which 
15 are induced. In a population of 
500 million, the number of abortions 
ee aan Rae RL ee eae eh 


22, (a) Mukherjee & Biswas, “Previous Abor- 
tion and their Relationship to current Termina- 
tion & Socio-economic Status Based on Hospital 
Data.” 10 The Journal of Obstericts & Gynaeco- 
logy 1-7 (1959). (b) Agarwala, S. N. “Abortion 
Rate Among a Section of Delhi’s Population ” 30 
Medical Digest 1-7 (1962). (c) Patankar, Tara, 
“Abortion Rate Among the Currently Married 
Women in Greater Bombay” Demographic 
Training Research Centre Bombay, 1967 
(Mimeographed). 

23. (a) Dandekar, ‘Demographic Survey of 
Six Rural Communities” The Gokhale Institute 
of Politics & Economics, Poona (1959). (b) 
Potter, R. G. “Foetal Wastage in Eleven Punjab 
Village” 37 Human Biology 261-271 (1965). 

24. Anand, D. “Clinico-epidemiological Study 
of Abortion 15 Licentiate”, 7 (1965). 

25. Agarwala, supra Note 22 (b). 

1. Amla Rama Rao & Anand D. “A Study on 
Abortions, 9 Family Planning News 7-10-1968". 

2. Anand supra Note 24, : 
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estimated per year will be 6.5 million 2.6 
million natural and 3.9 million induced®. 
How many of the induced abortions are 
illegal is a matter for conjecture and 
speculation. In cities nearly a third 
of the maternity wards in hospitals 
ate occupied by the victims of induced 
abortion’. Studies have shown that 
most women who sought abortions 
were married women with no desire to 
conceal their pregnancies’. It appears 
that there is a wide-spread breach of 
the existing law of abortion. 


Ineffective Enforcement of Abortion Law, 
its Reasons and consequences. 


There has been a remarkable lack of 
enforcement of abortion law in India as 
in Western countries. The legal pro- 
visions against abortion are so hopelessly 
ineffective that they have become almost 
dead letters of law®. In spite of wide 
spread breach of abortion provisions of 
the Penal Code, during 1958, only 10 
cases were investigated by the police in 
Uttar Pradesh. One case was dismissed 
and the remaining nine cases along with 
one pending case were tried by the Courts. 
The accused in all the ten cases were 
acquitted’. 

One of the reasons for large scale viola- 
tion of abortion law is its severity and 





3. Ministry of Health and Family Planning, 
Government of India Report of the Committee to 
Study the Question of Legalisation of Abortion 
(1966) at p. 18. 

4. Reported Statement of the then Minister of 
State for Health & Family Planning in the Rajya 
Sabha. “The Statesman’ (Delhi), dated 9th 
December, 1969, 10. 

5. Ibid. 

6. “Dead letter’ laws far from promoting a 
sense of security in the community, which is the 
main function of law, actually impair that security 
by holding the threat of prosecution over the 
heads of people whom we have no intentionto 
punish ” American Model Penal Code, S. 207.11, 
Comment at 151 (Tentative Draft No. 9, 1959). 

7. Report of the Administration of the Police 
of Uttar Pradesh, Annual Report for 1958, AJlaha- 
bad, U.P. (1962). 
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repressive nature. The Penal Code 
permits abortion only for preservation 
of life of pregnant woman. With the 
advancement in the medical science and 
the availability of effective drugs the 
‘risk of death has been reduced to a negli- 
gible extent. There would be few cases 
in which disease involving risk of death 
cannot be cured without resorting to 
termination of pregnancy. A Majority 
of cases would involve a threat to pre- 
servation of the health of pregnant 
woman. As therapeutic abortion is 
difficult to obtain under the existing 
law, women, are, thus, compelled to 
resort to illegal induced abortion. Once 
a pregnant woman had successful ex- 
perience she was mote likely to go for 
further induced abortions. 


One of the most crucial problems in the 
enforcement of abortion law is the non- 
cognizable nature of the offences under 
sections 312 to 316, Indian Penal Code. 
Assuming that the police is interested 
in enforcing these provisions, the non- 
cognizability of these offences renders 
them inactive and powerless. They 
cannot act unless there is a complaint. 
No complainant comes forward because 
the woman who is in fact the victim is 
also the beneficiary. A complaint on her 
part will drag her into the Court of law 
as the principal witness, exposing her 
willing participation in criminal activity. 
She would die rather than divulge in- 
formation against the abortionist. 


In making the offences non-cognizable, 
the authors of the Code were moved by 
the consideration that a false accusation 
of abortion may produce ‘misery and 
terrors to respectable families and a large 
harvest of profit to the vilest pests of 
society®, Whether these apprehensions 
still hold good is difficult to imagine in the 
changed context of our society. “The 





8. Mohanty, supra Note 20 at p. 41. 
9. Note M. 151: Ratan Lal, Law of cones 
800-801 (19th edn:). a 
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non-cognizable nature of abortion offences 
may have prevented false accusations 
of abortion but the same is also chiefly 
responsible for the development of 
another band of ‘ vilest pets of society’ 
namely, professional abortionists. Their 
trade is flourishing in all big and small 
cities with'impunity. It is said that pro- 
fessional abortionists in Delhi get eight 
to ten cases every day, their charges range 
between Rs. 100 to Rs. 400 per case) 
whereas only four to five cases per day 
reach Delhi hospitals for therapeutic 
abortion’®. In many cases reaching 
hospitals, interference with pregnancy has 
already taken place and efforts for 
hospitalisation are made long after the 
start of pain or bleeding or both! 
Persons involved in illegal abortion may 
be medically qualified. There are also 
simple quacks who have built for them- 
selves pent houses by exploiting the exist- 
ing law and the pregnant women by 
clandestinely carrying out abortion, 
surgically! or by dubious medicine and 
herbs??, [The poorer section of society 
suffers most as they are often neck deep 
in debt in recovering. In villages this 
job is done by professional dais who 
adopt the ‘crudest methods of abortion. 1? 


Although | reliable data on mortality rate 
due to illegal abortion is not available 
in India, yet as most of the cases of in- 
duced abortion are conducted by un- 
qualified ‘people, it may be assumed 
that a high mortality rate prevails1¢, 
According to Vital Statistics of India, 
abortion accounted for 5 to 10 per cent 
of the ali deaths of which two-third 





10. A Reader i in the “Statesman” (New Delhi) 
27th May, 1967, 8. 

11. Amla Rama Rao & D. Anand supra 
Note 1. 

12; An Interview of Cross Section of Society 
by Staff Correspondent. “The Hindustan Times,” 
18th February, 1966. ~ 

13. Ibid: ( 7 

14. K. G. Rao: Legalisation of Abortion, 
8 Family S News (1967). 
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to three-fourth were mentioned as cases 
of sepsis. 15 

II. ANALYSIS OF ABORTION LAW REFORMS! 
(A) Law Gommission’s Recommendation : 
The Law Commission has recently re- 
commended that miscarriage caused by 
a registered medical practitioner with the 
woman’s consent within three months 
of the commencement of pregnancy 
should not be made penal?®, The 
suggestion deserves commendation. The 
approach is rationaland quite logical. 
The legal issue involved here is to whom 
the law seeks to accord protection by 
prescribing abortion. The offence of 
abortion falls under the category of 
offences against the person. Obviously 
the person of pregnant woman is not 
the person to be protected because in 
many cases she is herself liable to punish- 
ment. Basically the law protects the 
person of foetus and the protection of 
pregnant woman, a consequence of it, 
has not however been altogether ignored 
by the policy of law!?. The concept 
of legal protection to foetus from the 
moment of conception is relatively new. 
At common law abortion was punish- 
able only after the stage of ‘ quicken- 
ing’?8, Muslim jurists maintain that 
it is permissible to take medicine for 
abortion so long as the embryo is still 
in an unformed state which is given as 
120 days?!*, The Roman  Catholio 
Church, most vocal against libera- 
lisation of abortion law, permitted till 
1869 abortions within 40 days after con- 
ception if child was female and 60 days 


15. Vital Statistics of India, 1961, Registrar: 
General of India, New Delhi p. LX. 

16. Vide Summary of the recommendations o 
the Law Commission on I. P. C, (Press Informa 
tion Bureau, dated 6th June, 1971)—Note 5 supra, 

17. Hahm, P. C. and Jon, B.J. The Criminality 
of Abortion in Korea, 56 J. Crim. L.C. & P.S. 19 
(1965). 

18. G. Williams, The Sanctity of Life and the 
Criminal Law (1958). 

19. Fatwa of Grand Mufti of Jordan, Decem- 
ber, 1964, Reproduced in 8 Family Planning News 
24 (1967). 
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if male.2° Thus the inherent inviolabi- 
lity of every embryonic life cannot be 
based on any notion of a natural law?!- 
The attitudes towards abortion have 
widely differred through the ages??*. 


It seems illogical to penalise early ter- 
mination of pregnancy and to permit 
use of certain intrauterine devices which, 
in fact, work by interception of concep- 
tion rather than its prevention. 
Is not such interception technically 
abortion? It thus seems appropriate 
that legal protection should not be 
accorded to foetus not capable of sustain- 
ing independent life. This is a realistic 
criterion for prescribing abortion. As 
abortions after the twelfth week require 
utmost care and diligence it is reasonable 
to regulate them through State inter- 
vention for no welfare State can ignore the 
health of its citizens. 


The suggestion of the Law Commission 
if accepted would have a salutary im- 
pact on professional quacks whose lucra- 
tive trade flourishes at the expense of 
misery and suffering of unfortunate 
women who, to avoid shame, humiliation 
and mental agony, fall easy prey to them. 
Easily available services of qualified 
medical practitioners for termination of 
pregnancy will to a great extent drive 
out the ‘back street’ abortionists and 
dais from their illegal trade. The quacks 
usually cause abortion in cases which preg- 
nancy has not advanced beyond sixteen 
weeks. Abortion after thisperiod is a 
delicate task and often may require abdo- 
minal operation. Complete disregard of 
elementary asceptic techniques by quacks 
is not only hazardous to the health 
of the pregnant women but in many 
cases may cost their life too. Early termi- 
nation under optimum conditions in a 





20. Tinnelly, Abortion and Penal Law, 5, 
Catholic Law 187, 190 (1959). 

21. Ziff, H. L., Recent Abortion Law Reforms 
60 J. Crim.L.C. & P.S. 3, 17 (1909). j 

22. Westermarck, 1 The Origin and Develop- 
ment of the Moral Ideas, p. 413-417 (1924). 
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hospital will greatly reduce mortality 
rate. Eastern European countries have 
shown exceedingly low mortality rate 
consequent upon the liberalisation of 
their abortion laws.?3 In England during 
1969 out of 5,400 legal abortions per- 
formed under the Abortion Act, 1967, the 
number of deaths were as low as 10 
only?4, The stories of rising mortality 
figures are either fabricated or exagge- 
rated 35, 
The policy of free choice of abortion up 
to the first three months of pregnancy 
will serve the social purpose at several 
levels. At the individual level, it will 
save the unwed mother and pregnant 
widows from the butchery of quacks ; 
and also lessen the burden of orphanages 
and foundling homes. At the family 
level, it will protect the family from 
the burns of economic and psychological 
distress resulting from the birth of an 
unwanted child for whom the family 
has nothing but miseries in store. At the 
national level it will fortify the programmes 
to check the tremendous population ex- 
plosion. 
(B) The Bill Ln 
The Medical Termination of Pregnancy 
Bill was passed by the Rajya Sabha on 
27th May, 1971. The main provision 
reads as follows : 

“ Section 3 (2)......... a pregnancy may 
be terminated by— 

(a) a registered medical practitioner, 

where the length of the pregnancy does 

not exceed twelve weeks, or 

(b) not less than two medical p1acti- 

tione1s, acting together, where the 

length of the pregnancy exceeds twelve 








23. Mahlan, K. H. ‘National Programs : The 
Socialist Countries of Europe’, Family Planning 
and Population Programs (eds.) Proceedings of 
International Conferenco on Family Planning, 
(Geneve 1955) Chicago. 1966. 207-26. 

24. M. Simms. Abortion Law Reform : How 
the Controversy Changed. (1970) Crim.L.R. 
567, 575. 

25. Ibid. 
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weeks but does not exceed twenty weeks, 
If such medical practitioner is, or such 
practitioners are, as the case may be, 
of opinion in good faith, that :— 


(i) the continuance of the pregnancy 
would involve arisk to the life of 
the pregnant woman or of injury to 
her physical or mental health; or 


(ii) there is substantial risk that if the 
child were born it would suffer from 
such physical or mental abnormalities 
as to be seriously handicapped. 


Explanation I—Where any pregnancy 
is alleged by the pregnant woman to 
have been caused by rape, the anguish 
caused by such pregnancy shall be 
presumed to constitute a grave injury 
to the mental health of the pregnant 
woman. 


Explanation If-Where any preg- 
nancy occurs as a result of failure 
of any device used by any married 
woman or her husband for the purpose 
of limiting the number of children, the 
anguish caused by such unwanted 
pregnancy may be presumed to consti- 
tute a grave injury to the mental health 
of the pregnant woman. (3) In 
determining whether the continuance 
of the pregnancy would involve such 
risk of injury to the health as is men- 
tioned in sub-section (2), account may 
be taken of the pregnant woman’s 
-actual or reasonably foreseeable en- 
vironment,” 1 


Section 4 requires all abortions under this 
law to be performed ina hospital estab- 
lished or maintained by the Government 
or at places approved by the Government. 
Subject to. the preceding discussion, the 
object of, this section is to examine 
critically the statutory proposals for 
liberalisation of the abortion law. 





1. The Gazette of India (Extraordinary), Part 
T, section 2 No. 2, dated 17th November, 1969. 
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Immediate Danger to life or physical or 
mental health : ' 


By virtue of section 4 of the Bill, abortion 
in imminently grave cases will continue to 
be governed by the existing law. Neither 
the requirement as to opinion of registered 
medical practitioner nor termination of 
the pregnancy in Government hospital or 
approved places would be necessary. 
This section, however, enlarges the scope 
of the permissible limit. Whereas the 
present law allows abortion caused in 
good faith for the purpose of saving the 
life of the woman, section 4 of the Bill 
allows a registered medical practitioner 
to terminate pregnancy if it “is im- 
mediately necessary to save the life or to 
save permanent grave injury to the phy- 
sical or mental health of the pregnant 
woman.” 


Risk to life or of injury to physical or 
mental health: 

The term ‘ risk’ used in section 3 (2) (1) 
is open to different interpretations by the 
Courts and may become a source of 
trouble for the doctor concerned. With 
the advancement of medical science the 
tisk of life to pregnant woman has been 
greatly minimised. Where an abortion is 
performed within the first six weeks of 
conception the danger to life is very 
negligible and risk to health is generally 
small*. It is only after the 12th week 
that termination becomes difficult to 
carry out in a single session and needs 
utmost care and attention®. Even in 
such cases danger to life would not be 
greater than that of any operation 
needing anaesthesia. 


There may arise difficulties in balancing 
the risk of injury to physical or menta] 
health and the risk involved in conti- 
nuance of pregnancy. Almost all pregnan- 


cies carry the chances of deterioration 
eee Seed CY CE Cee eT 
2. A. J.C. Hoggett, The Abortion Act, 1967, 
(1968) Crim.L.R. 247, 248. 
3. Ibid. 
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of the physical health of the woman. 
Would such chances qualify termination 
of pregnancy under the proposed law ? 
Asfor instance a woman-who has suffered 
from rheumatic fever or is simply over 
weight, may strain her health with pre- 
gnancy*. In view of conspicuous lack 
of specialised psychiatric services in 
India, the question of mental health will 
be determined by a general medical prac- 
titioner. Whether he would be able 
to weigh properly the effect of pregnancy 
on woman’s mental health is difficult 
to say. Oneof the chief legal problems 
in connection with the psychiatric in- 
dication is the mothers threat of suicide. 
An abortion on this ground has to be 
determined on the well calculated risk 
of suicide. A case involving risk of 
“short mental disturbance may not 
qualify on the ground that it is self- 
corrective, ë 


The English Abortion Act®, lays down 
that termination of pregnancy would be 
premissible only when the risk to phy- 
sical or mental health would be greater 
than the risks involved in continuance 
of pregnancy. The proposed Indian 
statute is silent regarding balancing of 
risk. It is hoped that the doctors per- 
forming the operation and the Courts, 
if a situation arises, would adopt the 
test laid down in the English Statute. 


The Bill is not clear about the question 
whether risk of injury to health, to be 
taken into account, will be limited to 


the period of gestation or it will cover, 


such future risk that may arise in the post. 
delivery period. It may be noted that 
the Shantilal Shah Committee had re- 
commended the termination of pregnancy 
in cases involving ‘‘ grave injury to 
the health, whether physical or men- 


4. Alec Samuels, Termination of Pregnancy— 
A Lawyer Considers the Arguments. 7 Medicine 
Science and the Law, 12 (1967). 

5. A.J.C. Hogget, supra Note 52 at p. 248. 

6. Section 1 (1) @of the Abortion Act, 1967. 
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tal of the pregnant woman, whether 
before, at, or after the birth.” Consi- 
deration of the post delivery risk of in- 
jury to-health would hardly be covered 
by section 3 sub-section (3) which pro- 
vides that account may be taken of the 
pregnant woman’s actual or reasonably 
foreseeable environment. 


Difficulties may arise in the interpreta- 
tion of the word ‘health. The use of 
this word is not restricted to mere free- 
dom from any disease or illness but some- 
times goes beyond that. It may mean 
the same as the World Health Organisa- 
tion’s definition, a state of complete 
physical, mental, and social being and 
not merely absence of, disease, or infir- 
mity.® à 
Ethical Indication : 


Human compassion and ethical considera- 
tions demand that a woman who con- 
ceives as a result of rape should not be 
compelled to bear the burden of the child 
of a rapist. The Shantilal Shah Committee 
recommended a separate clause to cover 
the case of abortion where pregnancy has 
resulted from rape, intercourse with an 
unmarried girl under the age of sixteen 
or intercourse with a mentally defective 
woman’. - 


Explanation I to section 3 of the proposed 
statute incorporates this recommendation 
except as regards mentally defective 
women whose cases are covered by 4 
separate clause. In order to avoid 
difficulties of proof, rape for which 
medical men are unfit to make judgment. ` 
the bill has postulated a legal presump- - 
tion that the anguish resulting in such. 
situation is sufficient to constitute. a 
grave injury to the mental health of the 
pregnant woman. The clause as it is 
worded is in fact abortion on request 


7. Report of the Committee .... op.cit, at 15. 

8. Quoted by Ziff, supra Note 21, 60J Crim. 
L.C. & P.S. (1909) at p. 12-13, fo. 137. 

9. Report of the Committee .... op.cit.at 52. - 


I1) 
provided the pregnant woman is clever 
enough to, allege rape on her. A false 
allegation by a teenager might subject 
her boy friend to an extremely unplea- 
sant eharee.: 


Contraceptive Failure : 


Explanation II to section 3 contemplates 
that contraceptive failure in case of mar- 
ried woman is injurious to the health of the 
pregnant woman. This clause has been 
the subject of bitter criticism within and 
outside the Parliament. Of two members 
of the Select Committee who opposed 
the move to liberalise the law, one in- 
dicated his resentment in his note of 
dissent against abortion as a tool of 
family planning programme. During de- 
bate in the Rajya Sabha, the members 
who supported the Bill had strong re- 
servations regarding abortion as a family 
planning measure.19 It may be noted 
that the Shantilal Committee did not re- 
commend legal abortion in cases of con- 
traception failure. It is submitted that 
abortion can never be a frontline measure 
of family, planning. Termination of 
pregnancy on contraceptive failure per 
se is not contemplated by the proposed 
statute. It is not completely divorced 
from therapeutic aspects. In determi- 
ning the: desirability of abortion ao- 
count has; to be taken by the medical 
practitioner of the ‘actual or reasonably 
foreseeable environment’ of the pregnant 
woman. This will include what Prof. 
Taussig calls ‘physical depletion of 
mother’ meaning thereby ‘any condition 
that produces bodily exhaustion predis- 
posing to: disease, such as too frequent 
child-bearing, under nourishment, or 
excessive family responsitilities.’11 


While replying to the debate on the bill’ 
the Minister concerned is 1epoited to 


10. “The Hindustan Times’? (New Delhi) 
dated 27 and 28th May,.1971. 

11. Taussig, F.J. Abortion 443 quoted by 
H. Mannihiem, Criminal Justico and Social Re- 
construction: 49 (1949), 
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have said that the Bill would go a long way 
towards the emancipation of women!?. 
In view of the cumbersome procedure 
laid down in the Bill this dream may not 
come true. The procedural diffi- 
culties and delays might drive the preg- 
nant woman to the back street abortionist 
or unqualified dais particularly in 
cese of village women folk. We can- 
not ignore that the processes of gesta- 
tion are much quicker than that of 
Governmental Agencies in India. It is 
submitted that the rules framed under 
the proposed Act ought not to ignore 
this factor altogether. 


Eugenic Indication : 


This ground has been accepted by all 
countries which have liberalised their 
abortion laws. The Shantilal Shah Com- 
mittee had recommended abortion ‘‘when 
there is substantial risk that if the child 
were borne it would suffer from such 
physical or mental abnormalities as 
to be seriously handicapped in life.” The 
proposed statute allows termination of 
pregnancy if “‘there is substantial risk of 
the child being born with serious physical 
or mental handicaps.” This alteration 
in the original recommendation p1e- 
sumably will limit the application of this 
clause to the risk of abnormalities pre- 
sent at the time of birth and not that 
are likely to arise subsequent to birth. 
There are certain diseases which manifest 
at a later stage. Sometimes during adult- 
hood only1%. It may be interesting 
to note that the Japanese Law is most 
liberal in regard to abortion on eugenic 
indications. It permits interruption of 
pregnancy where a spouse or blood re- 
lative of the spouse within four degrees 
has psychocis, mental deficiency, here- 
ditary bodily disease, hereditary mal- 
formation or where mother or spouse is 


12. “The Hindustan Times” (New Delhi), 
dated 28th May, 1971. 


13. Hoggett, The Abortion Act, 1967 supra 
Note 2. = 
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suffering from leprosy.14., The existence 
of these indications postulates that a 
person who suffers from any such abnor- 
mality is not capable of procreating a 
normal child. Mental deficiency is not 
always heritable.15 Prof. Haldane was 
sceptical regarding the transmissibility 
of certain forms of mental disorder and 
physical disability. He maintained that 
in certain categories of cogenital mental 
deficiency, no noticeable effect could be 
expected in less than thirty to forty 
generations.1®, It is gratifying that the 
proposed Indian bill has not allowed 
termination on mere existence of certain 
mental defects and bodily disabilities. 
The proposed clause would require 
consideration of two factors by the doctor, 
namely, (i) substantial risk of abnor- 
mality, and (ii) the resultant serious 


physical or mental handicap. 
7 t 


IIT, Gonclusion and Proposals : 


The provisions relating to miscarriage 
under the Indian Penal Code have failed 
to keep pace with medical advancement 
and the social exigencies of our time. 
The present law has been hopelessly 
ineffective in curbing the illegal acti- 
vities of abortionists. The evil has to be 
fought with more stringent measures. 
A deterrent punishment for a profes- 
sional abortionist is therefore suggested. 
Although the deterrent value of punish- 
ment is being challenged these days, it is 
hoped that stiff penalties and the availa- 
bility of therapeutic abortion in approved 
hospitals on more extended gounds, will 

make the trade of the abortionist less 
remunerative and drive out a large 
number of professional abortionists from 
their illegal trade. The practice of 
abortion by professional abortionists 
should be made a cognizable offence. 
A person should be deemed to be a pro- 
fessional abortionist 1f he has caused or 
-attempted to cause illegal abortion on at 
least one previous occasion in addition 
to the present one for ‘which he faces 
the trial. 


Throughout the paper the approach has 
been that the prime consideration should 





14. The Eugenic Protection Law (1948) Art. 
14. Reprodu in “The Century” Vol. V, 19, 
3rd Septem, 1967, p- 12. ': 

15. H. Mannhiem, op. cit. 


16. J.B.S. Haldane, siy Š Politics (1963) 
p. 87 quoted in H. Mannhiem op. cit. p. 32. 
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be the protection of the health of the 
pregnant woman. The proposed statute 
which seeks to liberalise the present 
abortion law would involve the balancing 
of the rights of woman against any right- 
moral, religious and legal-which the 
putative child in her womb may have. 


Although there are many short-comings 
in the proposed Act as indicated earlier, 
it is hoped that the Courts will give 
liberal interpretation to the various 
clauses, keeping in view, the best interest 
of the woman seeking abortion. . 


The Bill may not come up to the ex- 
pectation of a woman who deems it her 
right to part with the foetus in the way she 
would like to get rid of a cancerous tumor. 
Unmarried girls above 16 ‘years and 
widows would not be’ benefited -by the 
proposed law if there is no risk to their 
physical and mental health in the conti- 
nuance of their pregnancies. The cumber- 
some procedure for early termination 
of pregnancy is undesirable. The re- 
commendation of the Law Commission 
about regulated abortion up to the third 
month of pregnancy is more rational and 
realistic. It deserves due consideration 
by the Government. | 


It appears that tho proposals of the 
Bill are a compromise formula between a 
“free choice” for abortion and opposition 
to all moves of liberalisation of this 
branch of law. In_post-liberalised era, 
intensely emotional reactions will give 
way to a realistic thinking on abortions. 

Traditional morality is in fact buttressed 
by ignorance and fear. Scientific advance 
in this branch will produce tremendous” 
effect onthe attitude of the people. Ifa 
safe and effective abortifacient ‘‘ Pill,” 
is invented, the possibilities of which 
cannot altogether be dismissed, every 
one would agree that the situation would 
be radically changed. 


[END oF VoLume (1971) 0 M.L.J.' 
(JOURNAL).] 
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Raghavan, F. 
Natarajan Asari v. 
| Pichamathn Asari. 
6th July, 1971. S.A.No.10 of 1968. 


Specific Relief Act (XLVIT of 1963), sec- 
tion 2 pe—Deed—Rectif ication— Mutual 
mistake—Sist—Allotment of western half of 
property to! member at partition—Concluded 
contract to| sell western half—Recital in 
the sale—Mention of eastern half—Mutual 
mistake— Rectification lies. 

Where a member was allotted the western 
half of the property in a partition and 
_where thelparties intended to sell that 
half share|and there was a concluded 
contract, aj recital in the sale-déed that 
the eastern half share was sold would be a 
mutual mistake and relief in a suit for 
rectification is to be granted. 


P., Anandha' Krishnan Nair, for Appellant. 
R. Gopalaswamy Ayyangar, for Respondent. 





Vis. | Appeal dismissed. 
Palaniswany, F. 

Sekhara Pillai v. 

The Government of Tamil 

i Nadu, 

ath July, 1971. - W.P.Nos. 3149 and 

3150 of 1969. 





Constiintion of India (1950), Article 226 and 
Travancore Education Code—Order of Govern- 
ment upgrading Government Middle School into 
High School—-Rules in the Code, non-statutory— 
Non-observante—No right in petitioner to 
challenge, | 


The petitioner is the Headmaster- 
cum-Manager of a Private Aided School in 
Kanyakumari District. At the same place 
there is a' Government Junior Basic 
School, which is a primary school. In 
1965-66, the' Government Primary School 


JULY 


NOTES OF RECENT GASES. 


was upgraded as Senior Basic School, that 
is, Upper Primary School. Even at that 
time, the petitioner objected to the 
Educational Authorities stating inter alia 
that there was already a middle school 
section in his school with all amenities 
and that the starting of another prim 
school would adversely affect the stren 

of his school, But his objections were 
over-ruled and necessary orders were 
issued. In August, 1969, the Govern- 
ment further upgraded the middle school 
into a Government High School The 
petitioner challenges the validity of the 
order of the Government in so upgrading 
the Government School. 


Held: The rules contained in the Travan- 
core Education Code being non-statutory, 
the petitioner is not entitled to complain 
of the non-observance of those rules so as 
to entitle him to maintain the writ 
petition, Case-law discussed. 


V. Srinivasan, for Petitioner. 


S. ingam, Assistant Government 
Pleader on behalf of Respondent. 
V.S. Petitions dismissed, 





Ganesan, J. 
Thiravalloor Pillai v. 
Ramasami Naidu. 


8th July, 1971. 
A.A.A.O.No. 113 of 1968. 


Civil Procedure Code (V of 1908), section 11, 


Explanation IV, Order 21, rules 24 and 66 
and Order 21, rule 58—Judgment-debtor— 
Death—Legal representatives impleaded Gfter 
notice—Execution petitions filed after notice 
to legal representatives—Property attached 
as belonging to the estate of the deceased in the 
hands of the legal representatives—Notice for 
settling proclamation of sale given—Property 
sold in. execution —Application by legal repre- 
sentative to set aside sale—Legal representa- 
tive setting up his independent title to property 
—Plea not open on the principle of constructive 
res judicata, 


The appellant was added as a legal 
representative of the judgment-debtor, 
his deceased mother after due notice 
and aftera notice under Order 21, rule 24, 
C. P. Code, the property was attached as 
belonging to the estate of the deceased in 
the hands of the appellant and his brothers. 
Further, due notice under Order 21, rule 
66 had also been served on the appellant 
before sale was proclaimed and made. 
These facts clearly establish that the 
appellant brought on record as the legal 
representative of his deceased mother had 
clear notice that the property in dispute 
was attached and brought to sale as 
belonginy to the estate of the judgment- 
debtor, his decased mother. The appel- 
lant was bound under these circumstances 
to assert his title to the property sought 
to be attached and sold at that stage. The 
provisions of Explanation IV to section 11 
of the Civll Procedure Code, are clearly 


ĉ 


D. Peter Francis for K. Parasaran and 
T. Vadivel, for Appellant. 


K. Ramachandran, for N. C. Raghavachari 
and N.S. Varadachari, for Respondent. 


V.S. Appeal dismissed. 


Palaniswamy, 7. 
P. Sivaramakrishna Pillai v. 
The Land Commissioner, 
Board of Revenue, 
Chepauk, Madras. 

13th July, 1971. 
W.P.No. 1322 of 1970, 


Tamil Nadu Land Reforms (Fixation of 
Ceiling on Land) Act (LVIII of 1961) and 
Tamil Nadu Land Reforms (Disposal of 
Surplus Land) Rules, (1965), rule 7—Applica- 
tion for assignment of land—Despatch by post 
within prescribed time—Within time, though 
received after prescribed time—Application for 
assignment by two ex-servicémen— Principles. 


Rule 7 of the Tamil Nadu Land Reforms 
(Disposal of Surplus Land), Rules, 1965, 
permits an application for assignment of 
land being sent by registered -post, in 
addition to presenting it in person. The 
application despatched through post 
before the expiry of the time would con- 
stitute compliance with the 1ules, though, 
it reached the Authorised Officer a day 
later. 


Both the petitioner and the respondent are 
ex-servicemen and they are both entitled 
to equal term on that score in regard to 
the assignment of the land. But having 
regard to the extent of land already held 
by the petitioner including the extent 
held by his wife, the District Revenue 
Officer rightlv held that the petitioner 
was not entitled to assignment in pre- 
ference to the respondent. 


attracted and the appellant would be - 


precluded from putting forward his inde- 
pendent title to the property. 


Where the judgment-debtor or his legal 
representative was served only with a 
notice under Order 21, rule 66 of the 
C.P. Code and nothing more is alleged, the 
principle of constructive res judicata 
cannot be invoked for the purpose of 
defeating them from setting up their own 
title in subsequent proceedings. 


Caserlaw discussed. 


V. Radhakrishnan, for Petitioner, 


S. Ramalingam, Assistant Government 
Pleader on behalf Respondents 1 and 2., 


V.S. 





Petition dismissed. - 
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Palaniswamy, J. 
i ! K. Sandararajanv. 
Deputy Inspector-General 
of Police, Gentral e, 
š \ Tiruchirap 

16th July, 1971. W.P.No.894 of 1970. 


(A) Constitution of India §1950), Articlé 311 
—Cwil servant—Police ‘wer — Disciplinary 

action—Departmental Enquiryp—Enquiry officer 
and punishing ity,  different—Enquiry 
officer to conduct a fulfledged enquiry—Admission 
of relevant evidence, examination and cross-exami- 
nation of witnesses, sifting of evidence—Report 
of enquiry | officer—Forwarded to punishing 
authority—Bias of the Enquiry officer 
would vitiate enquiry. 





Where thej, enquiry officer has to admit 
relevant evidence that may be let in to 
prove the charges and is entitled to and 
should also} decline to record the evidence 
if such evidence is wholly extraneous 
to the charges, to give a reasonable 
opportunity -to the charged officer to 
peruse the records for the purpose of 
preparing the defence, to give reasonable 
opporutnity to the charged officer to 
cross-examine the witnesses and to give 
opportunity to the charged officer to 
examine the witnesses, and he is not 
merely required to forward entire papers 
to the punishing authority but should sift 
the evidence to find out whether or not 
the charges have been made out, such an 
officer should not be personally interested 
in the matter, and should be a person 
having an open mind—a mind which is 
not biassed against the charged officer. 


The fact that the punishing authority 
considers the report and comes to his own 
conclusion| would not cure the defect 
attached to the enquiry if the enquiry 
had been conducted by an officer having a 
bias against the charged officer, for the 
punishing authority acts upon the report 
of the enquiry conducted by such an 
officer and the entire proceeding would 
be vitiated|as its foundation is itself vitia- 
ted by thejbias of the enquiry officer. 


(B) Constitution of India (1950), Articles 226, 
31i—Croil servant—Departmental action after 

iry—Writ—Administrative  Tribunal— 
Finding on charges—Nature of proof—Findings 
—Not supported by evidence—Erroneous view 
of evidence—Misconstruing  evidence—Inter- 
Serence by \High Court. 


In dealing with a writ petition filed by 
public servants, who have been dismissed 
or otherwise dealt with so as to attract 
Article 311 of the Constitution, the High 
Court in exercise of its writ jurisdiction 
under Article 226 can interfere if it is 
shown that the impugned findings record- 
ed by the Administrative Tribunal are 
not supported by evidence. 


Though the proof required to sustain a 
conviction in a criminal case, namely, 
proof beyond reasonable doubt, should 
not bo insisted upon in a departmental 
enquiry, still, the proof should be capable 
of scrutiny and should stand the test of 
reasonableness consistent with human 
conduct and probabilities. Where the 
finding is totally perverse on a erroneous 
view of the evidence, it would be a case 
for interference by the High Court, 
Where the evidence relevant for the con- 
sideration of the charge is misconstrued 
and is not given its legal effect, then, also 
it would be a case for interference by this 
Court, for the finding arrived at on such 
a basis is liable to be characterised 
unreasonable and perverse. 


Case-law discussed. 
R. Krishnamurthy, for Petitioner. 


S. Ramalingam, the Assistant Government 
Pleader, for Respondents. 


V.S. Petition allowed. 
Sadasivam and 
Ramaswami, FF. 
The Highways Depart- 
ment of South Arcot v. 
Vedanthachariar. 


1gth July, 1971. 
Appeal No. 391 of 1964 and 
Memo. of Cross-objections. 


Torts—Negligence—Damages—Liability of 
State—Exercise of sovereign powers—Culvert 
in a highway giving way and a bus plunging 
into river causing death of a passenger— 
Claim for damages against State— Maintenance 
of Highways—Exercise of sovereign power— 
Claim against State not sustainable. 


The plaintiffs filed the suit against the 
Highways Department and others claim- 
ing damages on account of the death of 
their son in the accident in the road due 
to a culvert giving ‘way and the bus in 
which they were travelling plunged into 


the channel. The trial Court: held that 
the very collapse of the bridge raised 
a presumption of negligence on the part 
of the Highways Depa: tment and on the 
principle of res ipsa loquitur, the Highways 
Department was liable in damages. The 
State appealed. 


Held: No action will lie against the State 
in respect of acts done by them in exercise 
of their sovereign function like mainte- 
nance of highways. The suit filed by the 
laintiffs claiming damages against the 
ighways Department is therefore not 
maintainable in law. ` 


Also held; the evidence let in on behalf of 
the State and the various reports filed 
by them unmistakeably prove that there 
were heavy rains for about 15 days prior 
to the date of the occurrence and in parti- 
cular on the previous day there were more 
than 6” of rain and a lake nearby which 
was full on the previous day got breached 
due to the rain. The reports of the 
engineers and the flood level noticed on 
the crown of the culvert clearly establi- 
shed that the water should have entered 
into the culvert with terrible velocity 
due to the breach of the lake and the 
heavy rains causing scour in the arch of 
the culvert. The reports further dis- 
close that the culvert was in a sound con- 
dition on the previous day and was ade- 
quate for all ordinary occasions, In 
these circumstances, though, the breach of 
the culvert may not amount to an act of 
God, still it could not be that it was due to 
any want of reasonable and proper care 
on the part of the Highways Deparia 


Mojs. Kasturi Lal Ralia Ram Jain v. State of 
Uttar Pradesh, A.I.R. 1965 S.C. 1039, refer- 
red, 


The Additional Government Pleader, and 
K. Gopalaswami, for Appellant. 

R. Gcpalaswami Ayyangar, R. S. Balakrishna 
Ayyar, and P.S. Ramachandran, for Respon- 
dents. 


V.S. ——— < Appeal allowed. 
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Somasundaram, F. 
B. R. Venkatachalapathi 
Chettiar Jn re, 
29th July, 1971. 
Crl.R.C.No. 1443 of 1970. 
Cr.R.P.No. 1432 of 1970. 


Penal Code (XLV of 1860), section 420— 
Cheating—Sale of goods and non-payment of 
price—Criminal intention at the relevant time— 
Breach of contract and cheuting—Attempt 
to realise civil claim under criminal prose- 
cutton. 

For a conviction for an offence under sec- 
tion 420 of the Indian Penal Code, it is 
essential to establish the criminal inten- 
tion of the accused at the time the offence 
is said to have been committed. Mere 
breach of a contract cannot give rise 
to a criminal prosecution. The dis- 
tinction between a case of mere breach 
of contract and one of cheating depends 
upon the intention of the a 

at the time of the alleged inducement 
which may be judged by his subsequent 
act, but of which the subsequent act is 
not the sole criterion. Where there is no 
clear and conclusive evidence of the 
criminal intention of tre accused at the 
time the offence is said to have been 
committed and where the party said to be 
aggrieved has an alternative remedy in 
the civil Court, the matter should not be 
allowed to be fought in the criminal 
Courts. 


V.P. Raman, for Petitioners. 


Additional Public Prosecutor on behalf 
of the State. 


V.S. Revision allowed, 


6 


Sadasivam, p a’ ee 
' D. Rangaswami Mudaliar v. 
Chief Engineer of Madras State 
Electricity Board, Madras. 

«th August, 1971. 
i C.R.P. No. 1864 of 1969. 


Indian Telegraph Act (XII of 1885), 
sections 10 and 16 (3)—Palmyra trees cut and 
removed from land of petitioner—Claim for 
enhanced — compensation—Principles— Twenty 
years income from the irees yielding and non- 
Jielding trees. 


Where some of the trees were yielding 
trees and some were not yielding trees, 
it would be wrong while computing 
compensation, to adopt a flat rate in 
respect of all the trees. In respect of 
non-yielding trees or male palmyrahs the 
trees will Have timber value, if they are 
fifty years: old. Where none of the 
trees is fifty years old, the cut trees will 
have only fuel value. 


Tn respect of the fruit bearing tree, the 
petitioner cannot duplicate his claim by 
capitalizing the income of the trees for 
twenty years-and also by asking for the 
value of thé cut trees. 


I 
R. Shanmugham and K, M. Natarajan, for 


Petitioner. | 
K.G. Manickavasagam, for Respondents. 


V.S. Remanded, 


1 


Somasundaram, J. 

Seeni Thevar, In re. 

th August, 1971. f 

; ; Grl. R.C. No. 1547 of 1970. 

, Crl. R.P. No: 1536 of 1970, 

indian Penal Code (XLV of 1860), section 215 

—Taking gift to help to recover stolen pro- 
perty—Not applicable to the thief. 


Section 215 of the Penal Code is not 
intended to apply to the thief but to 
some one who being in league with the 
thief, receives the gratification for helping 
the owner to recover the stolen property, 
without, at!the same time using all the 
means in his power to cause the thief to 
be apprehended and convicted. 


T. S. Arunachalam, for Petitioners, 
M—NRC 


Additional Public Prosecutor on behalf 


of the State, - 
V.S. rE Petition 
dismissed: 
Kailasam, 7. 
V. Ramalingam, v. 
Maria Jabamalai: 


18th August, 1971. 
G.R.P. No, 6o1 of 1970. 


(A) Madras Buildings (Lease and Rent Control) 
Act (XVIII of 1960), section 10 (3) (a) 
(t)—Requirement of owner’s use—Landlord, a 
bachelor and unemployed—Not germane to the 
question of bona fide. 


(B) Madras Buildings (Lease and Rent Contiol) 
Act (XVII of 1960), section 10 (3) (a). (i) 
and 10 (3) (a) (ii)—Requirement of owner’s use 
— Building let for residential and non-residential 
AEA equally—Either of provisions can be 
invoked. 


The fact that the landlord is a bechelor 
and that he is not employed is not germane 
to the question whether he bona fide 
requires the buildings for his own use. 


If the building is let for residential and 
non-residential purposes equally, either 
of the provisions (section 10 (3) (a) (i) or 
10 (3) (a) (#)) of the Act can be invoked, 
Dakshinamoorthy v. Thulja Bai, 65 L.W. 
242 (F.B.), followed. 


S. Sttarama Ayyar and S. Rajarama Ayyar, for 
Petitioner, 


A. Shanmughavel and Mrs. Jayalakshmi, 
for Respondent. 7 ` 
V.S, Petition allowed. 


‘Sadasivam, 7. 
Parameswaram Pillai vè 
Ramaswamy Nadar. 


goth August, 1971. 
C.R.P. No. 1848 of 1969. 


Ciril Procedure Code (V of 1908), Order 34, 
rule 5 (1), Order 21, rule 89 and Civil Rules 
of Practice, rule 203—Mortgage decree— 
Execution—Sale—Application to set aside 
sale by judgment-debtor—Deposit of decree 
amount and five per cent. of the purchase money 
—May be made before sale is confirmed— 
Thirty days time under Order 21, rule 89 
not applicable—Poundage—Not one of the 
amounts referred to, under Order 21, rule 89. 


An application by the judgment-debtor 
to set aside sale in execution of a mort- 
gage decree may be made by depositing 
the decree amount and five per cent. of the 
purchase-money to the auction-purchaser 
at any time before the sale in execution 
thereof is confirmed. This right is not 
affected by the fact that the payment is 
not made within thirty days as required 
by Order 21, rule 8g or by the fact that 
an application under Order 21, rule go 
has been preferred and dismissed. 


The payment of poundage only follows 
the setting aside of the sale as is clear 
from Rule 203 of the Civil Rules of 
Practice and poundage is not one of the 
items referred to in Order 21, rule 8g. 


P. Anantakrishnan Nair, for Petitioner. 
G. Y. Henderson, for Respondent. 
V.S. 





Petition allowed and 
Remanded. 


Gokulakrishnan, F. 
Periammal v. 
Chinnappa Gounder. 
1st September, 1971. 
G.M.P.Nos. 5811 of 1971 
and 6408 of 1971 in 
S.A. No. 749 of 1971, 


Cinil Procedure Code (V of 1908), section 144 
and Order 41, rule 5—Restitution—Stay— 
Defendant in possessin of properiy— Plaintif f’s 
suit for recovery of pu ssession—Suit decreed 
and plaintiff taking possession—Appeal by 
defendant allowed—Second appeal by plaintyf— 
Stay pending appeal—Not to be granted but 


restitution to be allowed in favour of defendant. 


There isa difference betweer the retention 
of property by a party who had it before 
the institution of the suit and who got it 
{rom the other side under the erroneous 
decree. On the reversal of the judgment, 
the law raises an obligation on the party 
who received the benefit under a decree 
to make restitution to the other party for 
what the latter has lost and it is the duty 
of the Court under section 144:of the Code 
to enforce that obligation unless it is 
shown that restitution would be clearly 
contrary to the real justice of the case. 
Considerations of real justice should 
weigh with Courts for granting stay and 
not notions of any balance of conveni- 
ence. There can be no stay of restitution 
on account of the pendency of the second 
appeal under Order 41, rule 4 of the 
Code. 


R. Arunagirinathan, for M/s. Raj and Raj, 
for Appellant. 


N. Appu Rao, for Respondent. 
V.S. 





Stay not granted. 


| 
| 
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S. V. VENUGOPALACHARIAR. 

The death of Sri S. V. Venugopala- 
chariar, advocate, removes yet another 
esteemed! and senior member of the 
Madras ‘Bar. Sri Venugopalachariar 
was connected with this Journal for a 
long number of years. He was asso- 
ciated at first as a Reporter and later 
on joined the Editorial Board in an 
honorary| capacity. 


Sri Venugopalachariar’s advocacy was 
simple and to the point. He taught 
law to Students of the Madras Law 
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College for nearly 3 decades, and, even 
after retirement, at the request of stu- 
dents, he held law classes twice a week 
for the benefit of the students. 


In private life he was simple, orthodox 
and unostentatious. He was never 
heard to utter a harsh word against 
anyone. He was a son-in-law of late 
Sri S. Varadachariar, Judge, Federal 
Court of India. : 


His death deprives us of a valuable 
and esteemed member of the Editorial 
Board. 


The Madras Law Journal 


| © (Reports) 
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' [FULL BENCH] 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 
CF. 


PRESENT LK. Veeraswami, 
Natesan and P.R. Gokulakrishnan, JJ. 


Jayalakshmi and others Appellants* 
v i 


The Ruby General Ins. Co., , Ltd. 
Madras and another Respondents. 


Motor Vehicles Act (IV of 1939), as amended 
by Act (Cof 1956), secttons 95 (1) proviso 
and 95 (2) (a}—Proper construction of—Goods 
vehicle involved in accident due to negligence of 
its driver—Injury to third party—Liability of 
insurance company—If limited to Rs. 20,000, 
The plain meaning of section 95 (2) (a) 
and (6) is that they prescribe limits in 
respect of cumpulsorily insurable risks 
including, third party risks and are not 
confined only to the classes of persons who 
are excepted from the proviso to section 
95 (1). | [Para. 49.] 
Gopalakrishnan v. Sankaranarayanan, (1969) 
I M.L.J} 49: A.I.R. 1968 Mad. 436: 
(1969) A.C.J. 34, Overruled. [Para. 49.] 
The qualifying words, ‘subject to the 
proviso to sub-section (1)’ at the beginning 
of section! 95 (2) are there only to empha- 
sise that certain risks are exempted from 
compulsory insurance by the provisos, and 
there are' exceptions thereto which have 
to be covered by the policy. The qualify- 
ing words are, as a matter of abundant 
caution emphasising a sound rule of 
construction that the enacting part and 
the proviso must be read as a whole. 

NS [Para. 43.] 
Thus, where an insurance company insures 
the owner of a goods vehicle under 
section 95 of the Motor Vehicles Act, 


M. 








*A.A.0, No. 149 of 1965. 3rd February, 1970. 
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against the liability which the owner may 
incur in respect of the death of a third 
party caused by the use of the vehicle in a 
public place, the policy being simply one 
conforming to the requirements of the 
Act, the liability of the insurance com- 

y is limited to Rs. 20,000, under 
sction 95 (2) of the Act. [Para. 50.] 


Appeal against the order of the Court of 
the Motor Accidents Claims Tribunal, 
Madras, dated 24th December, 1964 in 
O.P. No. 145 of 1964. 


Sengottian and Ganesan, for Appellants. 


T.R. Srinivasa Ayyar for Mohammed Askar 
Ali and A.A. S. Mustafa, for Respondents. 


This appeal first came on for hearing 
before a Bench (Kailasam and Venkata- 
raman, JJ.) 

The following orders of reference to the 
Full Bench was passed on 25th Septem- 
ber, 1969: 

Venkataraman, 3.:—This is an appeal 
against the order of the Motor Accidents 
Claims Tribunal, Madras, dismissing the 
petition which the appellants filed under 
section 110-A of the Motor Vehicles Act, 
claming compensation of Rs. 1,50,000 on 
account of the death of one Krishnaswami. 
He was driving the car MSY 3938 in 
Mount Road at 10-40 A.M. on 24th 
March, 1964. In the opposite direction, 
the lorry belonging to Mrs. R. Hamsavalli, 
second respondent in the petition and in 
the appeal before us, came. The case 
of the appellants was that the lorry was 
driven by its driver, one Munuswami in a 
rash and negligent manner and it dashed 
against the car MSY 3938, as a result 
of which, Krishnaswami died. The first 
respondent in the petition is the Insurance 
Co. with whom the lorry had been insured. 


[After stating the facts and discussing the 
evidence their Lordships said : ] 
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2.....We hold therefore that the driver of 
the lorry was responsible for the collision 
which resulted in the death of Krishna-. 
swami and that consequently the respon- 
dents would be liable to pay compensation. 


3. The next question is the quantum of 
compensation. Now the deceased was 
aged 34 at the time of the accident. He 
was a contractor in the Public Works 
Department. P.W. 2, the Assistant 
Engineer of the Public Works Department, 
states that the work of the deceased as a 
contractor from 1954 to 1957 when he 
was there, was satisfactory. The petition 
itself mentions that he was getting an 
income of Rs. 6,500 a year and was an 
income-tax assessee. Exhibit P-3 the 
assessment order for 1962-63 shows that 
this income was Rs 8,641 in 1961-62. 

Exhibit P-2 the assessment order for the 
year 1963-64 shows that the income for 
1962-63 was Rs. 6,500 and he paid an 
income-tax of Rs. 415.11. It may, there- 
fore, be taken that he was getting a net 
income of about Rs. 500 a month. His 
widow, P.W. 5, states that he used to 
spend Rs. 250 to Rs. 300 per month 
on his family consisting of his wife and 
his three children aged 8 years, 6 years 
and 4$ years at the time of the petition. 
He had purchased a car for Rs. 10,000, 
The question is, on these materials what 
is the proper amount of compensation to 
be paid in a lump sum? In Gobald Motor 
Service v. Velusami1, their Lordships of the 
Supreme Court have laid down the princi- 
ples governing the award of compensation 
in such cases. The case arose out of a suit 
instituted by the dependant’s legal repre- 
sentatives of one Rajaratnam, a passenger 
in a bus whose driver drove the vehicle 
rashly and negligently which resulted in 
fatal injuries to Rajaratnam, Compensa- 
tion was claimed both under section 1 and 
2 of the Fatal Accidents Act, Their Lord- 
ships pointed out that under section 1 the 
dependants would be entitled to compen- 
sation for the loss of pecuniary benefit sus- 
tained by the person and under section 
2 the legal representatives would be 
entitled to loss sustained by the estate on 
account of the death of Rajaratnam. 
The two causes of action are different but 


pa 


1. (1962) 1 SCJ. 206 : (1962) M.L.J. (Crl.) 
120 : (1962) 1 S.C.R. 929: (1962) 1 An.W.R. 
SC) los: (1962) 1 M.L.J. (S.C.) 105: A.LR. 
1962 1. 
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where the claimants are the same they 
might overlap and compensation should 
not be awarded twice over The same 
principles apply to the claim under sec- 
tion 110-A of the Motor Vehicles Act by 
the legal representatives. Now in this 
case the legal representatives and the 
dependants are the same. We can really 
proceed on the basis of the net loss to the 
estate. The deceased could be expected 
to live for about 25 years more and the net 
loss of income would reasonably be taken 
to be about Rs. 3,000 per year. In this 
case, that may represent the loss of 
pecuniary benefit to the dependants. 
The total loss would therefore be 
Rs. 75,000 but this will have to be reduced 
on account of the fact that a lump sum 
payment is to be made. On this basis 
we hold that a compensation of Rs. 40,000 
(Rupees forty thousand only) would be 
fair and reasonable. Incidentally, it 
would if invested at 6 per cent:, yield 
only a return of Rs, 200 per month for 
the dependants and cannot be considered 
to be on the high side., 


4. Obviously the second respondent -will 
be liable to pay the compensation of 
Rs. 40,000 to the appellants, because, it 
was the negligent driving of the second 
respondent’s driver which caused the 
death of Krishnaswami. The Insurance 
company, the first respondent, however, 
contends that under section 95 (2) (a) 
of the Motor Vehicles Act, 1939 the liabi- 
lity of the insurance company must be 
limited to a sum of Rs. 20,000 since the 
vehicle was a goods vehicle. The appel- 
lants, however, urge that this contention 
cannot prevail in view of the decision of 
the Bench of this Court consisting of 
Srinivasan and Sadasivam, JJ., in Gopala- 
krishnan v. Sankaranarayanan’. e insu- 
rance company submits that this decision 
requires reconsideration. After hearing 
the arguments of the Counsel for the 
parties, we are inclined to think that the 
decision requires further reconsideration 
bya Full Bench. We accordingly propose 
to refer the matter to a Full Bench (cide 
separate order ofreference). After receipt 

of the opinion of the Full Bench, the appeal 
will be posted before us for the final deci- 
sion about the payment of compensation 
as between the respondents. 


1. (1969) 1 M.LJ. 49: AIR. 1968 Mad. 
436 (447) : (1969) A.C.J. 34, 
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Kailasam,'7.—I agree with the views 
expressed: by my learned brother, 
Venkataraman, J., that a compensation 
of Rs, 40,000 is payable to the claimants 
before the Motor Accidents Claims 
Tribunal,|Madras.. I also agree with his 
conclusion that the question whether 
the liability of the insurer in the case 
of goods vehicle regarding third parties 
is limited|to Rs. 20,000 in all should be 
referred to a Full Bench. I would state 
my reasons as follows. 


6. The answer to the question raised 
depends upon the construction of section 
95 of the ‘Act which specifies the require- 
ments of; the policy and the'limit of 
liability. |The section requires that the 
policy should insure ‘against any liability 
which may be incurred in respect of death 
or bodily |injury to any person caused by 
the use of a vehicle in a public place. 
This requirement in certain cases of 
death or bodily injury to persons is exemp- 
ted under'the proviso to section 95 (1) (b). 
Section 95 (1) p also specifies the extent 
of liability under sub-section (2) of sec- 
tion 95. ‘The limit of the liability specified 
under sub-section (2) is subject to the 
proviso 'to sub-section (1). 


7. The proviso states that a policy shall 
not be required to cover liability in the 
following cases : 


(1) In the case of death or bodily injury 
sustained: by an employee during: the 
course of; his employment, 


(2) In the case of vehicles other than hired 
vehicles in respect of death or bodily 
injury to persons being carried in or upon 
or entering or mounting or alighting 
from the vehicle at the time of the occur- 
rence of the event. 


(3) In the case of any contractual liabi- 
ity. i 

8. The first proviso exempts from its 
operation! the liability arising out of 
Workmen’s Compensation Act in respect 
of death or rodiy injury to an employee 
specified in clauses (a), (b) and (c) of 
the first | proviso. The second proviso 
also exempts from its operation vehicles 
in which passengers are carried for hire or 
reward or by reason of or in pursuance of 
a contract of employment. The two 
exceptions are removed from the scope of 
the proviso, The effect of proviso to 
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section 95 (1) (b) is that while a compul- 
sory policy under the chapter need not 
include and cover liability in respect of 
the death or bodily injury to an employee 
in the course of employment, a policy 
is required to cover the liability arising out 
of Workmen’s Compensation Act in the 
course of certain employment. So also 
while a policy is not required to cover 
liability in respect of the death or bodily 
injury to persons carried in or upon or 
entering or mounting or alighting from the 
vehicle, a policy is required to be taken 
regarding passengers who are carried for 
hire or reward. No policy is required 
to cover any contractual liability. 

9. Section 96 (1) also provides that the 
policy shall be to the extent specified in 
sub-section (2). Sub-section (2) is speci- 
fically stated to be subject to the proviso 
to sub-section (1). The sub-section pro- 
vides that the policy or insurance shall 
cover any liability in respect of any one 
accident to the limits specified, namely, (4) 
in the case of goods vehicle Rs. 20,000, 
(b) in the case of passenger vehicle 
Rs. 20,000 in respect of persons other than 
passengers and in respect of passengers 
another Rs. 20,000 and (c) in the case 
of a vehicle which is not a vehicle under 
clause (a) or (b) the amount of the liability 
incurred. In ‘the case of goods vehicle 
sub-section 2 (a) of section 95 provides 
that limit of Rs, 20,000 in all inculding the 
liability if any in respect of the death or 
bodily injury to employees other than 
the driver not exceeding six in number 
being carried in the vehicle. The sub- 
section (2) (a) includes within the limit 
of Rs. 20,000 the liability arising out of the 
Workmen’s Compensation Act which 
liability is an exception to proviso (1) 
to section 95 (1) (b). Section 95 (2) (b) 
fixes the limit in the case of passenger 
vehicle at Rs. 20,000 in cases other than 
passengers and a limit of Rs. 20,000 in 
respect of passengers. Section 95 (1) (6) 
proviso (ii) excepts passengers carried for 
hire or reward from its operation. In 
other words, the liability as against passen- 
gers carried for hire or reward is com- 
pulsorily insurable under the Act. This 
liability under section 95 (2) (b) is limited 
to Rs. 20,000 in respect of persons other 
than passengers that is, third parties and 
Rs, 20,000 in the case of passengers. It 
is only in the case of vehicles which do not 
fall under clauses (a) and (b) of sub-sec- 
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tion (2) to section 95, the liability is fixed 
as the amount of liability incurred. Thus, 
it will be seen that in the case of a vehicle 
which is not a goods vehicle or a passenger 
vehicle for hire, there is no limit to the 
liability by the insurance company. In 
the case of the goods vehicle and passenger 
vehicle, the limit ‘of liability is fixed. 


10. Now it has to be considered how far 
the words ‘‘ subject to the proviso to sub- 
section (1)’’ in section 95 (2) would affect 
the construction put upon the sub-section. 
As already pointed out, the proviso to 
sub-section (1) (b) of section 95 is that a 
policy need not be taken in three cases 
specified in provisos (i), (ii) and (iii), 
while it shall be taken in two cases which 
are excepted from the operation of pro- 
visos (i) and (ii) respectively The liabi- 
lity under the cases covered by the proviso 
to section 95 (1) (b) is independent and it 
is not compulsorily insurable. In the 
two cases which are excepted under pro- 
visos (i) and (ii) and which are compul- 
sorily insurable, the liability is included 
in limits specified in section 95 (2) (a) and 
(b) respectively, It is ‘only in the three 
instances that are covered by the provisos 
which are not compulsorily insurable, ‘the 
liability is not covered by sub-section (2) 
of section 95. Now reading the words 
e subject to the proviso to sub-section (1)”’ 
the applicability can only be confined 
to the provisos which exempt compulsory 
insurance that is the liability that may 
arise out of the three instances which are 
not compulsorily insurable is excluded 
from the limit, set out in section 95 (2) 
and any liability that may be incurred 
will be over and above the limits provided 
for under section 95 (2). As those items 
are not compulsorily insurable, the insurer 
cannot be held liable for any amount in 
excess of the amount specified in section 
95 (2) that is Rs. 20,000 in the case of 
goods vehicle, In this view, I am unable 
to agree with the decision of the Division 
Bench of this Court in Gopalakrishnan v. 
Sankaranarayanan!, and therefore I agree 
that the matter should be placed before a 
Full Bench. 


Venkataraman, 7F.—In this case, we 
have found that one Munuswami drove a 
lorry negligently in Mound Road, Madras 





1. (1969) 1 M.L.J. 49 : (1969) A.C.J. 34: ALR. 
1968 Mad. 436. 
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and thereby caused the death of one 
Krishnaswami, who came driving a car in 
the opposite direction. The owner of 
the lorry is Srimathi R. Hamsavalli, the 
second respondent in the appeal, The 
lorry had been insured against third party 
liability with the first respondent insurance 
company under the provisions of Motor 
Vehicles Act, 1939. We have held that 
the compensation payable by the second 
respondent to the appellants who are the 
legal representatives of the deceased 
Krishnaswami is Rs. 40,000 (Rupees forty 
thousand only). The Insurance Gom- 
pany contends that under section 95 (2) (4) 
of the Motor Vehicles Act, their liability 
under the policy is limited to Rs, 20,000. 
The appellants contest this position and 
rely on a decision of Srinivasan an 
Sadasivam JJ., in Gopalakrishnan v. 
Sankaranarayanan1, where it was held in a 
similar case that the liability of the insur- 
rance Company in respect of injury to a 
third Party is not subject to the limit of 
Rs, 20,000 under section 95 (2) (a). The 
insurance company submits that the 
decision is wrong and requires further con- 
sideration. After hearing arguments we 
are of opinion that with great respect to 
the learned Judges that the decision 
requires consideration by a Full Bench. 
Here are my reasons: d 


12. Section 94 (1) states— 


“No person shall use except.as a passen- 
ger or cause or allow any other person 
to use a motor vehicle in a public place, 
unless there is in force in relation to 
the use of the vehicle by that person or 
that other person as the case may be, 
a policy of insurance complying with 
the requirements of this chapter 
(Ch. VITI).” i 

13. Section 95 (1) in so far as it is relevant 

may be quoted in full : 


“o5 (1) In order to comply with the 
requirements of this Chapter, a policy 
of insurance must be a policy which 


(a) 


(b) insures the 


on or classes of 
person specified in the policy to the 
extent specified in sub-section (2) 
against any liability which may be 
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incurred by him or them in respect 
of. the death of, or bodily injury to, any 
person caused by or arising out of the 
use of the vehicle in public place. 


Provided that a policy shall not be 
nae) to cover liability in respect 
of the death, arising out of and in the 
course |of his employment of the 
employee of a person insured by the 
policy or in respect of bodily injury 
sustained by such an employee arising 
out of and in the course of his employ- 
ment, other than a liability arising 
under the Workmen’s Compensation 
Act, 1923, in respect of the death of or 
bodily injury to, any such employee— 


(a) engaged in driving the vehicle, or 


(b) if it is a public service vehicle, 
engaged as a conductor of the vehicle 
or in examining tickets on the vehicle or 


(c) if it is a goods vehicle, being carried 
in the Vehicle; or 


(ii) except where the vehicle is a 
vehiclelin which passengers are carried 
for hire or reward or by a reason of or 
in pursuance of a contract of employ- 
ment to cover liability in respect of 
the death of or bodily injury to persons 
being carried in or upon or entering 
or mounting or alighting from the 
vehicle! at the time of the occurrence 
of the) event out of which a claim 


arises, or 
(iii) to|cover any contractual liability- 


(2) Subject to the proviso to sub- 
section!(1), a policy of insurance shall 
cover any liability incurred in respect 
of any jone accident upto the following 
limits, namely, 


(a) where the 
vehicle; 
rupees 
if any; 


vehicle is a goods 
a limit of twenty thousand 
in all, including the liabilities, 
arising under the Workmen’s 
Compensation Act, 1923, in respect 
of the death or bodily injury to emplo- 
yees (other than the driver) not exceed- 
ing sixjin number, being carried in the 
vehicle} 


(b) Where the vehicle is a vehicle in 
which passengers are carried for hire or 
reward or by reason of or in pursuance 
of a contract of employment, in respect 
of persons other than passengers, carried 
| 
í 





for hire or reward, a limit of twenty 
thousand rupees and in respect of 
passengers a limit of twenty thousand 
rupees in all and Rs. 4,000 in respect 
ofan individual passenger, if the vehicle 
is registered to carry not more than six 
passengers excluding the driver, or two 
thousand rupees in respect of an indivi- 
dual passenger, if the vehicle is regis- 
tered to carry more than six passengers 
excluding the driver; 


(c) Where the vehicle is a vehicle of any 
other class, the amount of the liability 


incurred”. 


14. Section 96 has also been referred to 
and may be quoted: 


“g6 (1). If, after a certificate of insur- 
ance has been issued under sub-section 
(4) of section 95 in favour of the person 
by whom a policy has been effected, 
judgment in respect of any such liability 
as is required to be covered by a policy 
under clause (b) of sub-section (1) 
of section 95 (being a liability covered 
by the terms of the policy) is obtained 
against any person insured by the 
policy, then notwithstanding that the 
insurer may be entitled, to avoid or 
cancel or may have avoided or cancelled 
the policy, the insurer shall, subject to 
the provisions of this section pay to the 
person entitled to the benefit of the 
decree any sum not exceeding the sum 
assured payable thereunder, as if he 
were judgment-debtor in respect of the 
liability, together with any amount 
payable in respect of interest on that 
sum by virtue of any enactment relating 
to the interest on judgments,” 


15. The contention of the Insurance Gom- 
pany is that the lorry of the second res- 
pondent is a goods vehicle, that under 
section 95 (2) (a) the liability of the insurer 
of the policy of insurance extends only 
upto twenty thousand rupees in all and that 
is the sum payable by the insurance com- 
pany under section 96. A similar con- 
tention was advanced before the Bench 
in Gopalakrishnan v. Sankaranarayanan. 
There a lorry belonging to the T.U.C.S. 
Ltd., was driven negligently by the 
driver and dashed against a scooter, as a 
result of which one Gopalakrishnan 
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travelling on the pillion of the scooter, 
sustained severe injuries on his left leg 
which resulted in the amputation of that 
leg. The Tribunal awarded a compensa- 
tion of Rs. 57,000 odd to Gopalakrishnan, 
only against the driver of the scooter. 
Gopalakrishnan preferred an appeal, 
praying for an award against the T.U.C.S. 
Ltd.,and the Insurance Company as well, 
namely, the company with whom the lorry 
had been insured. The appeal was 
allowed. On behalf of the Insurance Com- 
pany it was urged that under section 95 
(2) (a) the liability of the Insurance Com- 
pany should berestricted to a sum of 
Rs. 20,000. That contention was repelled 
thus :— 


“ One other contention urged by Mr. 
S. Mohan is that the liability of the 
Insurance Company is restricted to a 
sum of Rs, 20,000 under sub-section (2) 
of section 95 of the Act. But in our 
opinion this contention has been rightly 
rejected by the Tribunal. Sub-section 
(2) of section 95 of the Act clearly 
governs only the proviso to sub-section 
(1) of section 95 of the Act. Thus it is 
clear from the terms of sub-section (2) 
of section 95 that they are subject to 
the proviso to sub-section (1). Under 
the proviso (i) to sub-section (1), a 
policy shall not be required to cover 
liability of any such employee as is 
referred to therein who is (a) engaged 
in driving the vehicle, or (6) is a con- 
ductor of the vehicle, or (c) persons 
carried in a vehicle. Clause (iii) of the 
proviso excludes contractual liability. 
Subject to the said three clauses of the 
above proviso, sub-section (2) of section 
95 provides the limits of liability of the 
insurer to Rs, 20,000 in all, in respect 
of the death of, or bodily injury to 
employees to Rs. 20,000 in respect of all 

assengers and Rs, 4,000 in respect of an 
individual passenger if the vehicle is 
registered to carry not more than six 
passengers excluding the driver. In 
the cases of vehicles of any other class 
the limit is the amount of the liability 
incurred. Thus sub-section (2) of sec- 
tion 95 of the Act cannot be invoked to 
restrict the liability of the Co-operative 
Fire and General Insurance Society 
Ltd., to Rs, 20,000 in this case. Sub- 
section (2) of section 95 of the Act can 
have no application to damages caused 


to third parties like the claimant in this 
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case ag he is not one of the class of 
persons referred to in the proviso to 
section 95 (1) of the Act.” 


16. Before proceeding further, I may 
make it clear that the arguments before us 
have proceeded on the footing that the 
policy in force in this case was what is for 
convenience termed as an ‘ Act policy’; 
that is to say a policy conforming only to 
the minimum requirements of the Act. 


17, At the outset I may say that in my 
view section 95 (2) imposes the limits of the 
liability of the Insurance Co., as contem- 
plated in section 95 (1) (b) and does it by 
classifying the vehicle concerned (which 
may conveniently be termed as the collid- 
ing vehicle) into three categories, namely, 
(a) agoods vehicle; (5) a vehicle in which 
passengers are carried for hire or reward 
or by reason of or in pursuance of a con- 
tract of employment; and (c) a vehicle of 
any other class. A limit of Rs 20,000 is 
prescribed in all in respect of vehicle in 
category (a). The same limit of Rs. 20,000 
is prescribed in respect of a vehicle 
described in category (b). No such upper 
Ilmit is fixed in the case of a vehicle in 
category (c). 


18. The decision of the Bench, however, 
seems to proceed on the basis that section 
95 (2) only deals with the class of persons 
referred to in the proviso to section 95 (1) 
of the Act. It seems to me that the classifi- 
cation under section 95 (2) is not accord- 
ing to the persons who were killed or 
injured, but is only according to the class 
of vehicles. This is my first’ difficulty in 
accepting the reasoning of the Bench. 


19, The second difficulty which I feel is 
that the reasoning of the Bench does not 
give full effect to the words “in all” 
occurring in section 95 (2) (a) which 
provides an upper limit of the liability of 
the insurer in the case of a goods vehicle, 
being the colliding vehicle. 


20. My third difficulty is, that, if the 
reasoning of the Bench is correct, it would 
mean that there is no provison at all in 
section 95 (2) for strangers hit by a goods 
vehicle. Obviously section 95 (2) (b) and 
95 (2) (c) will not apply to a goods vehicle 
and if, as the Bench says, even in respect 
of goods vehicle section 95 (2) (a) applies 
only to the class of persons mentioned in 
proviso (2), it would follow that there is no 


| 
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po in section 95 (2) (a) for strangers. 
erely from the absence of a provision it 
would not be right to infer that no upper 
limit at all was intended in the case of 
death or injury to a stranger. 

l 


21. It may be noted that section 95 (1) 
(b) contemplates that the limit of the 
liability ofj the insurer would be specified 
in sub-section (2) and it would create a 
lacuna in the Act if we were to hold that 
in the case of an important category of 
persons, namely, third parties who are 
killed or injured as a result of the negligent 
driving of a goods vehicle no positive pro- 
vision has |been made in section 95 (2). 
One could| understand the position if the 
case of strangers could be brought under 
section g5 (2) (c); but that could not be 
worked in ithe case where the stranger is 
killed or injured as a result of the negligent 
driving ofa goods vehicle, because sec- 
tion 95 (2) S does not apply to a goods 
vehicle, 'Fhe normal method of construc- 
tion seems|to me to proceed on the basis 
that section 95 (2) completely defines the 
imit of the liability of the insurer for 
every conceivable case and it does so by 
dividing the vehicle concerned into three 
categories. | Only in the case of a vehicle 
falling in class (c) there is no upper limit, 
but in the other types of vehicles an 
upper limit is provided. 


22. I may also put it negatively in 
another form, namely, that, if, the Bench 
says, the intention of Parliament was that 
section 95 (2) (a) would apply only to the 
class of persons mentioned in the proviso 
to section 95 (1) the intention could have 
been expressed more easily and in clearer 


language. | 


23. The main reason for the Bench deci- 
sion is the use of the words “‘subject to the 
proviso to sub-section (1)? at the begin- 
ning of section 95 (2). I confess’ that the 
proviso is not worded in a manner easy to 
understand: I think, however, that the 
words do not lead to the interpretation 
placed by the Bench. ` The meaning of the 
proviso itself is fairly clear. It means that 
though section 95 (1) (b) is general in its 
terms.by requiring the insurance to be 
against any liability incurred by the owner 
in respect of death or bodily injury to 
any person caused by or arising out of the 
use of the; vehicle in public place the 
proviso carves out some exceptions to the 


generality of the provision. Thus in the 
case of employees, it is sufficient if the 
insurance isin respect of the liability under 
the Workmen’s Compensation Act for (a) 
the driver, (b) the conductor or ticket 
examiner (in the case of a bus) and (c) the 
persons being carried in the vehicle if it is 
a goods vehicle This is the meaning of 
the proviso (i). 


24. Proviso (ii) means that in respect 
of passengers in the vehicle concerned 
in the accident (colliding vehicle), there 
need not be any insurance except where 
the vehicle is a vehicle in which passen- 
gers are carried for hire or reward or by 
reason of or in pursuance of a contract 
of employment. Thus in the case of an 
ordinary car used for a private purpose, 
there need not be any insurance for the 
passengers. For this purpose, a pas- 
senger is defined not merely as a person 
carried in or upon the vehicle, but also as 
a person entering or mounting or 
alighting from the vehicle at the time of 
collision out of which the claim arises. 
Proviso (ti) also means that where the 
vehicle is a vehicle in which passengers 
are carried for hire or reward or by 
reason of or in, pursuance of a contract 
of employment, there must be insurance 
of the liability of those passengers as 
well, There again the term ‘passengers’ 
must be construed as defined in the lee 
part of proviso (tt) 

25. Proviso (iii) means that there need 
not be an insurance to cover contractual 
liability of the assured person. 


26. Thus, there is not much difficulty 
in construing the proviso. Difficulty, 
however, comes in because of the words 
“subject to the proviso to sub-section (1)” 
at the beginning of sub-section (2) of 
section 95. As a matter of pure construc- 
tion and without reference to the subject 
matter, if a provision (B) is enacted sub- 
ject to the provision (A), it would prima 
facie mean that the provision (A) cuts 
down or modifies to some extent the 
provision (B). On this method of con- 
struction, it might be felt that the words 
“Subject to the proviso to sub-section’ (1)” 
prima facie mean that the enactment of 
section 95 (2) would stand modified to 
some extent by the proviso to sub-section 
(1). But it seems to me that this is not 
what the words “‘subject to the provision 
to sub-section (1)’’ are intended to mean 


$ THe MADRAS LAW JOURNAL REPORTS. 


in the context. I shall explain what 
I have in mind. Sub-section (2) specifies 
the’ limit of the liability of the insurer 
as contemplated by section 95 (1) (b). 
‘Section 95 (1) itself even including the 
proviso does not seem to contain any 
such limit of the liability of the insurer. 
Hence, it will not be right to construe 
the words “subject to the proviso to 
sub-section (1)’? as though they modify 
to any extent the limit of the liability 
specified in sub-section (2). I shall make 
this clearer by some concrete illustrations. 


27. Thus take section 95 (2) (b) to 
start with. It means that in the case of 
(a) vehicle in which passengers are 
carried for hire or reward or by reason 
of or in pursuance of a contract of employ- 
ment in respect of strangers who are 
killed or injured by rash or negligent 
driving of the vehicle the total liability 
of the insurer is only Rs, 20,000, Similarly 
in the case of passengers (as defined in 
roviso (ii) to section 95 (1), the total 
iability of the insurer is only Rs. 20,000. 
There is a further restriction that for 
each passenger the limit of liability is 
Rs. 4,000, if the vehicle is registered to 
carry not more than six passengers 
(excluding the driver) and Rs. 2,000 if 
the vehicle is registered to carry more 
than six passengers (excluding the driver). 
There is nothing in the proviso to sub- 
section (1) which qualifies these upper 
limits (total and individual). The words 
“subject to the proviso to sub-section (1)” 
should only be applied to the extent 
necessary without disturbing the mone- 
tary limits. Thus in construing the 
words ‘passengers’ in section 95 (2) (b), 
we will have to take into account proviso 
(ii) to section 95 (1). 


28. Similarly, take section 95 (2) (¢). 
There is no upper limit to the liability. 
But that is subject to the proviso to sub- 
section (1): that is to say, there is no 
liability at all in respect of passengers 
because of proviso (ii) to sub-section (1). 


29. Now, take section 95 (2) (a). 
The interpretation is not so easy. But 
we have to bear in mind the possibility 
that the draftsman introduced the words 
“subject to the proviso to sub-section 
(1)? merely by way of abundant caution 
—even without those words the principle 
of harmonious construction would demand 
that in constructing section 95 (2) the 
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Court must have regard not merely to 
section 95 (1) (a) and (b) but also to the 
proviso thereto. There is also the further 
possibility that the words ‘‘subject to the 
proviso to sub-section (1)”? were intro- 
duced as primarily necessary for clauses (b) 
and (c) of section 95 (2) and the draftsman 
thought the words might as well be 
put in the beginning of section 95 (2) 
itself, On such consideration it seems 
as though the words do not really serve 
any useful purpose so far as section 95 
(2) (a) is concerned. Thus, the proviso 
itself contemplates insurance of employees 
in respect of the liability under the 
Workmen’s Compensation Act For 
the driver and the persons carried in the 
vehicle, section 95 (2) deals with that 
liability, but limits it. 


30. On the above considerations, it seems 
to us that there is no justification for 
saying that section 95 (2) (a) does not 
deal with strangers at all. Section 95 (1) 
(6) requires insurance even for strangers- 
in fact primarily for strangers—and say 
that the limits are laid down in sub- 
section (2). Why should section 95 (2) 
(a) be interpreted in a manner as not 
providing for strangers? The words in 
all followed by the words, ‘including the 
liabilities, if any, arising under the 
Workmen’s Compensation Act’ are quite 
apt to take in the liability for strangers 
also. If strangers were to be excluded 
from section 95 (2) (a) and section 95 
(2) (a) was intended to be confined only 
to thé employees, the wording would 
have been different and the use of the 
word “‘including”’ would not be appro- 
priate. ho, 


31. Thiru Govind Swaminathan, the 
learned Advocate-General, who appeared 
for the appellants, and Thiru Asker Ali 
who appeared for the second respondent, 
urged in this connection that, in the view 
which I have indicated, section 95 (2) 
(a) might well have stopped with the 
words “in all”. The answer is that in 
the succeeding words Parliament has 
restricted the liability of the Insurance 
Company in respect of the employees 
by limiting the number of employees to 
six. That has been probably done with 
a view not to reduce the liability of the 
Insurance Company to a stranger un- 


duly. 
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32. Apart from the Bench decision, it 
was stated before us that there was no 
other decision bearing on section 95 
(2) (a). ‘But on the construction of 
section 95 (2) (b) the learned Counsel 
for the insurance company brought to 
our notice a decision of the Full Bench 
of the Punjab High Court in Northern 
India Transporters Insurance Co., Lid. v. 
Amrawatiti There the driver of a pas- 
senger bus drove the vehicle negli- 
gently asia result of which two of the 
passen, were killed. The Claims Tribu- 
nal found that in respect of one of the 
passengers a compensation of Rs. 8,000 
was payable to the widow and in respect 
‘of the other passenger a sum of Rs. 14,000 
was payable to the concerned widow. 
The insurance company ‘filed appeal 
contending that in view of section 95 
(2) (6) the limit of their liability was 
Rs. 2,000) in the case of each of the two 
passengers who were killed. This con- 
tention was accepted by the Full Bench. 
‘The actual argument which was advanced 
on behalf of the widows of the victims 
was that|section 95 (2) (b) meant that 
the limit lof the liability of the insurance 
company |was Rs. 20,000 plus Rs. 4,000 
in the case of each passenger where the 
‘bus was registered to carry not more than 
six passengers (excluding the driver) 
and Rs. 20,000 in the case of each pas- 
senger where the bus was registered to 
«carry more that six passengers excluding 
the driver. This submission on behalf 
of the widows was repelled. The decision 
was reached on the plain language of 
the Act.| It is instructive to note the 
submission on behalf of the widows and 


how it | was repelled Northern India 
Transporters Insurance Go., Lid. v. 
Amrawati+, 


| 


I 

“It is said on behalf of the passengers 
and the transporters that if all that is 
recoverable from the insurer by any 
injured passenger is Rs. 2,000 and 
no more and even that amount may 
have to be reduced in case large number 
of persons are injured, as there is the 
second] overall limit of Rs. 20,000, 
then the provision would seem to be 
hardly, adequate. This- is, however, 
only looking at one side of the picture. 
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On the other side is the consideration 
that Parliarnent may well have thought 
it unreasonable to impose a heavy 
burden on the transporters arising: out 
of insurance, for obviously if the Act 
requires them to insure their vehicles 
in such a way that a large amount of 
compensation would become payable 
by the insurer, then the burden of 
insurance will increase and that burden 
has necessarily to be borne by the 
transporters. That consideration may 
well have led Parliament to limit the 
amount to Rs. 20,000 in all in con- 
nection with any one single accident 
and may further bave led to the limit 
of Rs. 2,000 in respect of an individual 
passenger who may be injured. As. 
I have said, the words of the Act do 
not seem capable of the meaning 
attributed to them on behalf of the 
transporters and the passengers and 
there seems no justification why the 
plain words should be subjected to 
any violence.” 


“What sub-section (2) of section 95 
seems to say is that where a vehicle 
is a goods vehicle the limit is Rs. 20,000 
and that includes liability under the 
Workmen’s Compensation Act pay- 
able to workmen not exceeding six 
and where the vehicle is carrying 
passengers, that is, a bus carrying 
passengers then the limit is Rs. 20,000 
in all and there is a further limit in 
respect of individual passengers which 
is Rs. 4,000 if the vehicle can carry 
not more than six passengers and is 
Rs. 2,000 if the vehicle can carry more 
than six passengers.” 


33. The observations may be applied 
to section 95 (2) as well. In other 
words, Parliament may well have thought 
that in the case of a goods vehicle pro- 
viding a service for the carriage of goods 
of the public, it may not be reasonable 
to impose a heavy burden on the trans- 
porter by obliging him to take an insur- 
ance with unlimited liability in the case 
of strangers. In any case, we are govern- 
ned by the words of the provision. 


34. On account of these reasons, we 
direct that the papers be placed before 
the Honourable the Chief Justice for 
constitution of a Full Bench to consider 
the following question— 
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‘Where an insurance company insures 
the owner of a goods vehicle under 
section 95 of the Motor Vehicles Act, 
1939 against the liability which the 
owner may incur in respect of the 
death of a person (third party) caused 
by the use of the vehicle in the public 
place, the policy being simply one 
conforming to the requirements of 
the Act (and not beyond them), is 
the liability of the insurance company 
limited to Rs. 20,000 (Rupees ar 
thousand) under section 95 (2) (a 
of the Act ?” 
OPINION 


The following opinion was expressed by 
the Full Bench: 

Natesan, J.—This reference to the Full 
Bench arises out of a proceeding before 
the Motor Accidents Claims Tribunal, 
Madras, for compensation in respect of 
an accident involving the death of one 
Krishnaswami. It is the case of the 
claimants for compensation, that when 
the said Krishnaswami was driving his 
car along Mount Road, the lorry belong- 
ing to the second respondent, driven in 
a rash and negligent manner by her 
driver Munuswami dashed against his 
car, as a result of which Krishnaswami 
died, While the Claims Tribunal dis- 
missed the application, for compensation, 
the Division Bench (Kailasam and 
Venkataraman, JJ.) have taken the view 
that a compensation of Rs. 40,000 would 
be payable to the claimants. On behalf 
of the Insurance Company with whom the 
lorry had been insured, it was contended 
before the learned Judges that under 
section 95 (2) (a) of the Motor Vehicles 
Act (IV of 1939) the liability of the 
Insurance Company must be limited 
to a sum of Rs. 20,000 the vehicle involved 
being a goods vehicle. The learned 
Judges are inclined to accept this con- 
tention and have referred the matter 
to the Full Bench, in view of the Division 
Bench decision of this Court in Gopala- 
krishnan v. Sankaranarayanan", where thelear- 
ned Judges Srinivasan and Sadasivam, JJ. 
have held that the lability of an Insu- 
rance Company in respect of injury 
to a third party is not subject to the limit 
of Rs. 20,000 under section 95 (2) (a) 
of the Act. Examining the relevant 
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provisions of the Motor Vehicles Act at 
length and setting out reasons for their 
view contrary to that taken in Gopala- 
krishnan v. Sankaranarayanant, the follow- 
ing question has been referred to the 
Full Bench: 


“Where an insurance company insures 
the owner of a goods vehicle under 
section 95 of the Motor Vehicles Act, 
1939 against the liability which the 
owner may incur in respect of the 
death of a person (third party) caused 
by the use of the vehicle in a public 
place, the policy being simply one 
conforming to the requirements of 
the Act (and not beyond them) is 
the liability of the insurance company 
limited to Rs, 20,000, (Rupees twenty 
thousand) under section 95 (2) (a) 
of the Act ?” 
36. During the hearing of the matter 
before us, a doubt was raised whether 
the insurance policy in question in the 
case is what is commonly termed as 
“Act policy ” that is, a policy conforming 
to the minimum requirements of the 
Act, or a comprehensive policy which 
inter aiia does not limit the extent of the 
liability covered. The insurance policy 
itself has not been exhibited in the case, 
and, as the question referred proceeds. 
on the assumption that the policy in 
question is one limited to the terms of the 
Act, we examine the matter on that basis. 
There can be no doubt that it is perfectly 
open to the owner of a vehicle to take. 
out an insurance policy which goes beyond. 
the terms of the Act and covers more risk 
than what is required to be covered by 
the Act. The provisions for compulsory 
insurance against third party risks from 
the user of the Motor Vehicle in a public 
place are placed under Chapter VIII of 
the Motor Vehicles Act, 1939. By these 
provisions by compelling owners, users 
or drivers of motor vehicles to protect 
themselves against financial risks arising 
out of accidents which they may incur, 
the ability of third parties to get damages 
is not made wholly dependent on the 
financial condition of the owner, or 
driver of the vehicle. Section 94 empha- 
sises the necessity for Insurance against 
third party risk by prohibiting in manda- 
tory terms the use of a motor vehicle by 
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any a a public place, unless there 
is in force in relation to the use of the 
vehicle by that person or other person 
as the case may be a policy of insurance 
complying with the requirements of 
Chapter VIII. There are certain excep- 
tions in section 94; but a reference to 
them is unnecessary in the context of the 
question ‘now under consideration. 
Section 125 which provides penalties 
for contravention of the provisions of 
section g4, states that whoever drives 
a motor vehicle or causes or allows a 
motor vehicle to be driven in contraven- 
tion of the provisions of section 94 shall 
be punishable with imprisonment which 
may extend to three months, or with fine 
which may extend to one thousand 
rupees, of with both. In interpreting 
the provisions of the Chapter, we have 
to bear in mind both the apparent object 
of the enactment and the penal conse- 
quence following the failure to make out 
an insurance policy in terms of the 
Chapter. 


37. Section 95 sub-section (1) and (2) 
lay down the requirements to be complied 
with by !an insurance policy taken in 
accordance with Chapter VIII for the 
use of a particular vehicle. The policy 
has to be| issued by an authorised insurer 
and it must specify the person or classes 
of persons who are insured against 
liability which may be incurred by him 
or them jin respect of the death of or 
bodily injury to any person caused by or 
arising out of the use of the vehicle in 
a public |place in India or in a recipro- 
cating territory. The policy must insure 
to the extent of the liability specified in 
sub-section (2). Sub-section (4) of 
section 95 requires the issue by the insur- 
ance company of a certificate of insurance 
in the prescribed form in favour of the 
person for whom the policy is effected. 
Sub-section (5) of section 95 makes the 
insurer |liable to indemnify the person 
or classes, of persons specified in the policy 
in respect of any liability which the 
policy purports to cover notwithstanding 
anything, elsewhere contained in any 
law. Section 96 makes it the duty of the 
insurer to satisfy judgments against per- 
sons insured in respect of third party 
risks as if he were the judgment-debtor. 
The provision as to insuring a person or 
classes of persons found in section 95 
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means that the insurance policy gives to 
the person or classes of persons insured 
the right to enforce against the insurer 
the undertaking which the policy gives 
in respect of the liability incurred by the 
assured. Sub-section (2) of section 95 
is the section that really calls for inter- 
pretation now. For talias it up as it is 
necessary we shall set out the relevant 
parts of section 95 having a bearing on 
the question : 


** Section 95 (1). In order to comply 
with the Dy elena of this Chapter, 
a policy of insurance must be a poli 

which; ee 
(a) is issued by a person who is an 
authorised insurer............ 
(b) insures the person or classes of 
persons specified in the policy to the 
extent specified in sub-section (2) 
against any liability which may be 
incurred by him or them in respect of 
the death of or bodily injury to any 
person caused by or arising out of 
the use of the vehicle in a public 
place in India or reciprocating terri- 


tory: 


Provided that a policy shall not be 
required; 

(i) to cover liability in respect of the 
death arising out of and in the course 
of his employment, of the employee of 
a person insured by the policy or in 
respect of bodily injury sustained by 
such an employee arising out of and 
in the course of his employment other 
than a liability arising under the Work- 
men’s Compansation Act, 1923 in 
respect of the death of, or bodily injury 
to, any such employee, 


(a) engaged in driving the vehicle, or 


(b) if it is a public service vehicle, 
engaged as a conductor of the vehicle 
or in examining tickets on the vehicle, 
or 


(c) ifit is a goods vehicle, bein i 
in the vehic. or (ii) except whee e 
vehicle is a vehicle in which passengers 
are carried for hire or reward or by 
reason of or in pursuance ofa contract 
of employment to cover liability in 
respect of the death of or bodily 
injury to persons being carried in 


, a2 


or upon or entering or mounting or 
lighting from the vehicle at the time 
of the occurrence of the event out of 
-which a claim arises, or 


(iii) to cover any contractual liability. 


(2) Subject to the proviso to sub-section 
(1), a policy of insurance shall cover 
any liability incurred in respect of any 
one accident upto the following limits 
namely : 


(a) where the vehicle is a goods vehicle, 
a limit of twenty thousand rupees 
in all including the liabilities, if any, 
arising under the Workmen’s Compen- 
‘sation Act, 1923, in respect of the death 
of, or bodily injury to employees 
(other than the driver) not exceeding 
six in number being carried in the 
vehicle; 

(b) Where the vehicle is a vehicle in 
-which passengers are carried for hire 
‘or reward or by reason of or in pur- 
suance of a contract of employment, 
in respect of persons other than pas- 
‘sengers carried for hire or reward, 
.a limit of twenty thousand rupees; 
and in respect of passengers, -a limit 
-of twenty thousand rupees in all, and 
four thousand rupees in respect of 
an individual passenger, if the vehicle 
is registered to carry not more than 
‘six passengers excluding the driver or 
two thousand rupees in respect of an 
individual passenger, if the vehicle is 
tegistered to carry more than six 
passengers excluding the driver; 

” * = ka = * x 


38. The meaning of the several expres- 
sions found in the section, ‘‘goods vehicle,”’ 
“public service vehicle” and ‘“‘passengers 
carried for hire or reward’? may be 
‘gathered from the definitions in section 2 
and other provisions of the Act. ‘‘Goods 
vehicle” is defined to mean any motor 
vehicle constructed or adapted for use 
for the carriage of goods, or any motor 
vehicle not so constructed or adapted, 
when used for the carriage of goods, 
solely or in addition to passengers. 
‘The body of sub-section (2) of section 95 
clauses (a), (b) and (c) limits the liability 
incurred in respect of any one accident 
with reference to the vehicle insured. 
When it is a goods vehicle, the policy 
of insurance need cover, for compliance 
with Chapter VIII, a liability to a limit 
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of Rs. 20,000 in all including a liability 
if any arising under the Workmen’s 
Compensation Act, 1923 in respect of 
the death of, or bodily injury to, em- 
ployees other than the driver not exceeding 
six in number being carried in the vehicle. 
In the case of vehicles carrying pas- 
sengers for hire or reward or by reason 
of or in pursuance of a contract of employ- 
ment under sub-section (2) clause (b) 
there is an over-all limit of Rs. 20,000 in 
the case of persons other than passengers 
who are being carried for hire or reward 
and Rs. 20,000 in the case of passengers. 
Here if the vehicle is registered for carry- 
ing passengers not more than six the 
maximum liability in respect of an 
individual passenger is Rs. 4,000 and 
in any other case Rs. 2,000. Clause (c) 
of section 2 provides that where the 
vehicle is a vehicle of any other class, 
the amount payable as compensation will 
be the amount of liability incurred. The 
learned Advocate-General appearing for 
the claimants lays emphasis on the words 
“subject to the proviso to sub-section (1)” 
at the beginning of section 95 (2) and 
submits that the limits of liability 
specified in sub-section (2) can in the 
context be only with reference to the 
classes of persons excepted from the pro- 
viso to section 95 (1). 


39. Section 95 (1) clause (b) makes it 
the first requirement of a policy under 
the Act, in general terms that the policy 
must be one which insures against any 
liability in respect of the death of or 
bodily injury to any person caused by or 
arising out of the use of the vehicle in a 
public place. The second requirement 
under clause (b) is that the person or 
classes of persons who effect insurance 
are specified in the policy and are insured 
against the above liability which may 
be incurred by him or them, that is, the 
policy gives to such person or persons or 
to the members of the class of persons 
specified in the policy the right to enforce 
against insurer the undertaking which the 
policy gives. The third requirement is 
that the insurance against liability speci- 
fied in the clause must be to the extent 
specified in sub-section (2) of section 95. 
Section 95 (1) (b) after imposiig an 
obligation for insurance against any 
liability which the insurer may incur in 
respect of the death of or bodily injury 
to any person by proviso except certain 


t 
| 


1) 


liabilities which because of the use of 
the words “death or bodily injury to 
any person? would otherwise have to be 
insured against. Generally speaking pro- 
visions relating to third party insurance 
do not extend to persons carried. in the 
vehicle. | The proviso to section 95 
(1) (6) first brings out that feature and 
then engrafts exceptions in the provisos. 
Proviso (i) exempts from the require- 
ments of! insurance cover for liability 
in respect of death arising out of and in 
the course of his employment, of the 
employee, of a person insured by the 
policy or ‘in respect of bodily injury 
sustained !by such an employee arising 
out of and in the course of his employ- 
ment, of the employee of a person insured 
by the policy or in respect of bodily 
injury sustained by such an employee. 
Proviso (ii) exempts from requirement of 
insurance! to cover liability in respect of 
the death! of or bodily injury to persons 
being carried in or upon or entering or 
mounting] or alighting from the vehicle 
at the time of the occurrence of the event 
out of which the claim arises. Proviso 
(iii) exempts from the requirement of 
insurance! to cover any contractual lia- 
bility. The proviso without the excep- 
tions or jsavings from their operation, 
stated that compulsory insurance need 
not be effected against liability to volun- 
tary passengers and against liability to 
persons who would have a claim against 
the insured as their employees. 


40. The} saving clause introduced to 
proviso (i) provides for compulsory insu- 
rance in favour of three classes of persons 
for liability arising under the Workmen’s 
Compensation Act, 1923~(1) an employee 
driving a vehicle, (2) conductors and 
ticket examiners in case of public service 
vehicle and (3) an employee carried in 
goods vehicle. By the exception to pro- 
viso (ii), lit is necessary to insure against 
liability to passengers in a vehicle in which 
passengers are carried for hire or reward 
or by reason of or in pursuance of a 
contract ; of employment. Proviso (it) 
which grants exemption from compulsory 
insurance cover for liability to passengers, 
excepted from the proviso a particular 
class of vehicle namely, vehicles in which 
passengers are carried for hire or reward 
or by reason of or in pursuance of a 
contract of employment. Insurance is 
compulsory where the vehicle is a vehicle 
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in which passengers are carried for hire 
or reward or by reason of or in pursuance 
of a contract of employment. Section 
95 (1) (b) thus sets out liabilities to be 
covered by the compulsory insurance 
policy. With the provisos and exceptions 
therefrom, it specifies all liabilities that 
may be incurred in respect of the death 
or bodily injury to a person arising out of 
the use of the vehicle which must be 
covered by insurance for due compliance 
with the requirements of Chapter VIII. 
The monetary extent of insurance cover 
is then within section 95 (2). Section 95 (1) 
(b) having provided that the policy, to 
comply with the requirements of Chapter 
VIII, must be one which insures to the 
extent specified in sub-section (2) of 
section 95, by sub-section 2 (a) specifies 
the limit in respect of a goods 
vehicle and by sub-section 2 (b) certain 
limits where the vehicle is a vehicle in 
which passengers are carried for hire or 
reward or by reason of or in pursuance 
of a contract of employment. Sub- 
section (2) (c) says that where the vehicle 
is a vehicle of any other class, the limit 
is the amount of the liability incurred. 
The first impression that one gets-on a 
reading of section 95 (2) is that the limit 
of compulsory insurance liability is fixed 
with reference to the vehicle. 


41. The relevant provision with which 
this reference is concerned is section 95 
(2) (a), whereby it is provided that a 
policy of insurance shall cover any liability 
incurred in respect of any one accident 
where the vehicle is goods vehicle, upto 
the limit of Rs. 20,000 in all. This sum 
of Rs. 20,000 includes the liability, if any, 
arising under the Workmen’s Compen- 
sation Act, 1923, in respect ofthe death or 
bodily injury to the employee other than 
the driver not exceeding six in number 
being carried in the vehicle. 


42. A reference to section 95 before its 
amendment in 1956 by Act (C of 1956) is 
useful in this context. Before the amend- 
ment of section 95, there was no exception 
to the exemption from compulsory 
insurance granted by proviso (i). In its 
unamended form the proviso to sub- 
section (1) read that a policy shall not, 
except as may be otherwise provided 
under sub-section (3) be required to 
cover liability in respect of the death 
arising out of and in the course of his 
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employment, of the employee of a per- 
son insured by the policy or in respect 
of the bodily injury sustained by such an 
employee arising out of and in the course 
of his employment. Sub-section (3) of 
section 95 left it tothe State Government 
in their discretion to lay down that a 
policy of insurance should, in order to 
comply with the requirements of the 
Chapter, cover any liability arising under 
the provisions of the Workmen’s Compen- 
sation Act, 1923. By the amending Act, 
the insurance cover for the liability arising 
under the Workmen’s Compensation Act, 
1923 has been made compulsory by en- 
grafting an exception on proviso (i). A 
consequential amendment was made to 
sub-section (2) (a) which fixed the limit 
of compulsory insurance liability for a 
goods vehicle, and sub-section (3) was 
omitted. The singnificant part of the 
amendment that has to be noticed is that 
the liability arising under the Workmen’s 
Compensation Act, 1923 to be insured in 
respect of a goods vehicle has been 
restricted to six employees other than 
the driver carried in the vehicle. Section 
95 (1) proviso (i) before its amendment, 
exempted from insurance cover employer’s 
liability risk reflecting presumably the 
‘well established distinction in the insur- 
ance world between the public liability 
risk and employer’s liability risk. The 
qualifying words in the beginning of 
section 95 (2) were the same before the 
amendment “subject to the proviso 
to sub-section (1) a policy of insurance 
shall cover any liability incurred in 
respect of any one accident upto the 
following limits, namely,” clause (a 
of sub-section (2) specifying the limit 
for a goods vehicle then ran: 


“Where the vehicle is a vehicle used 
or adapted to be used for the carriage of 
goods, a limit of Rs. 20,000." Sub- 
section (2) (a) read with the qualifi- 
cation at the beginning subjecting it to 
the proviso to section 95 (1) clearly cannot 
and so did not before the amendment, 
fix the limit of Rs, 20,000 to any particular 
class of persons. The limit was with 
reference to the vehicle involved in the 
accident and not the persons involved. 
By the amendment and introduction 
thereby of an exception to proviso (1) 
insurance cover was insisted upon for 
certain liabilities arising under the Work- 
men’s Compensation Act also. Corres- 
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ponding amendment was made to sub- 
section (2) (a). By the amendment the . 
following words were added after “a 
limit of Rs. 20,000.” 


“in all, including the liabilities, 
if any, arising under the Workmen’s 
Compensation Act, 1923, in respect o 
the death of, or ily injury to; 
employees (other than the driver), 
not exceeding six in number, being 
carried in the vehicle.” 


43. The above words added by the 
amendment cannot by themselves alter 
either the meaning or scope of the quali- 
fying words at the beginning of sub-section 
(2). The qualifying words apply not 
only to clause (a) but also to the clauses 
(b) and (c). If it had been the intend- 
ment of the amendment to take away the 
existing limit in respect of third party 
risks, very different language should have 
been employed. Far from manifesting 
an intention to change the law in other 
respects, there are two significant expres- 
sions in the amendment to clause (a); 
(1) “in all” and (2) “including the lia- 
bilities,” indicating that the amount 
specified is the overall limit that should 
be covered by the insurance. If the 
limit of Rs. 20,000 is only in respect of 
liability towards employees and no limit 
is prescribed in respect of third party 
liability the words “in all” and “includ- 
ing” would lose all significance. The 
expression “including” shows that there 
are other liabilities covered by the limit. 
The word “including” is normally used 
to signify that what is enumerated as 
included is not exhaustive. A liability 
which was not there previously is taken in 
under the limits. What was already 
covered by the limits is not excluded 
therefrom. In our opinion, the qualify- 
ing words at the beginning of section 95 (2) 
are there only to emphasise that certain 
risks are exempted from compulsory 
insurance by the provisos, and there are 
exceptions there to which have to be 
covered by the policy. The qualifying 
words are there as a matter of abundant 
caution emphasising a sound rule of con- 
struction that the enacting part and the 
proviso must be read as a whole each 
part throwing light on the other, as all 
the parts of the section are inter-related. 
So read, there is nothing in the provisos 
that would control the plain language of 


l 
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clauses (4) and (b) of sub-section¥2 that 
the amounts specified therein are for the 
total liability incurred in respect of any 
one accident and not just the liability 
incurred in respect of the classes of persons 
mentioned in the clauses. The proper 
principle} of construction to be adopted 
in a case} like the present one is to get at 
the meaning of the section on a compre- 
hensive view of the enacting provision, 
that provisos and the exceptions therefrom 
all are taken as a whole and interpreted 
together, 


44. As the qualifying words at the begin- 
ning of Section 95 (2) “subject to the 

roviso to sub-section (1)? are common to 

oth clauses (a) and (b), it is relevant to 
examine section 95 (1) (6). Section 
95 (2) clause (b) provides in the case of 
vehicles carrying passengers for hire or 
reward insurance for a limit of Rs. 20,000 
in the case of persons other than passengers 
carried for hire or reward and another 
sum of Rs, 20,000 in the case of passengers. 


In the case of passengers, there is a further 


limit on the extent of individual passenger 
compensation to be insured against; if the 
vehicle is registered for carrying passengers 
not exceeding six excluding the driver, 
the liability in respect of an individual 
passenger is Rs. 4,000 and, if the vehicle 
is registered to carry more than six 
passengers excluding the driver, the 
liability is Rs. 2,000 in respect of a passen- 
ger. The phrase in clause (b) “ persons 
other than passengers” in respect of 
whom ajlimit of Ry. 20,000 is provided, 
in its setting read with the other provisions 
of the Chapter manifestly refers to third 
parties. | Clause (b) indicates that the 
word “‘ passenger” would but for the 
specific exclusion include also the driver. 
The limits of compulsory cover specified 
in section 95 (2) (b) is in respect of all 
liabilities that have to be insured against. 
With reference to section 95 (2) (b) 
it would be misreading the qualifying 
words at the beginning subjecting the 
sub-section to the proviso to section 95 (1) 
as confining the limit of liability only to 
the classes of persons excepted from the 
proviso to section 95 (1) (b). 

45. Section 95 (2) (b) has been the 
subject of construction by a Full Bench 
of Punjab High Court in Northen India 
Transporters Insurance Co. v. Amrawatt?. 


1. (1966) A.C.J. 13 : ALR. 1966 Punj. 288. 
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The claim for compensation that came up 
for consideration before the Full Bench 
was by the widows and other heirs of two 
passengers who were killed in an accident 
to a passenger bus. It was held by the 
Full Bench that, if an insurance policy 
is taken out in respect of a large passenger 
bus and is limited to the terms of section 
95 of the Act and the bus meets with an 
accident resulting in injuries to several 
persons, the liability of the insurer is not 
to exceed Rs. 20,000 in respect of all 
the passengers taken together and it is not 
to exceed Rs. 2,000 in respect of each 
injured passenger. It was there argued 
on behalf of the passengers and the Trans- 
port company that if all that is recovera- 
ble from the insurer by an injured passen- 
ger is Rs. 2,000 and no more and even 
that amount may have to be reduced in 
case a large number of persons are insured 
as there is the second over-all limit of 
Rs. 20,000, then the provision would seem 
to be hardly adequate. The argument 
was met by the learned Judges with the 
observation that it is only looking at one 
side of the picture and that Parliament 
may well have thought it unreasonable 
to impose a heavy burden, on the trans- 
porters arising out of insurance, for obvi- 
ously, if the Act requires them to insure 
their vehicle in such a way that a large 
amount of compensation would become 
payable by the irsurer, then the burden 
of insurance will increase and that burden 
has necessarily to be borne by the trans- 
porter. Of course, any bus owner may 
voluntarily take out an insurance policy 
to cover more risks than minimum requir- 
ed to be covered by the statute for his 
own protection. 


46. Section 95 (1), before its amendment 
in 1956, corresponded with section 36 (1) 
of the English Road Traffic Act, 1930. 
Section 35 (1) of the English Act corres- 
ponding to section 94 D of our Act, 
provided as an alternative to a policy 
of insurance that the persons using a 
motor vehicle or owner may cover ‘the 
risk of third party liability arising from 
the use of the vehicle on the road by 
roviding security under section 37 of the 
lish Road Traffic Act. The security 
was generally given by authorised insurers 
under section 37 (1) (b) and consisted of 
an undertaking by the giver of the security 
to make good, subject to any conditions 
specified therein, any failure by the owner 


16 


of the vehicle or such other persons-or 
classes of persons as may be specified, to 
discharge any compulsorily insurable lia- 
bility which may be incurred by him or 
them. It is interesting to note that where 
security is given as an alternative to 
insurance, limits have been prescribed. 
The reason for the difference is not 
apparent. The security, to be valid 
in the case of a public service vehicle must 
be for an amount not less than £25,000 
and, in any other case, for an amount 
not less than £5,000. This distinction 
in the compulsory limit for security is 
according to the character of the vehicle 
and the limit is an overall limit. Shaw- 
cross on Motor Insurance, 2nd Edition 
at page 226, says that the public service 
vehicle would generally be of the class 
against liability to passengers in which 
insurance is required by section 36, whilst 
other vehiclés would not generally be of 
that class and this, it is presumed, is 
why the limit is so much lower in the 
case of vehicles other than public service 
vehicle. Parliament have for reasons best 
known to itself, may be having regard to 
the economic levels in this country, has 
adopted different criteria for fixing limits. 
The English Road Traffic Act, 1930, 
retains the provision for security as an 
alternative to a policy of insurance, and, 
with reference to the security, maintains 
the distinction between public service 
vehicle and other vehicles. 


47. In Gopalakrishnan v. Sankaranarayanan}, 
where a goods vehicle was involved in an 
accident, the Division Bench of this Court 
observed : 


“Thus sub-section (2) of section 95 of 
the Act cannot be invoked to restrict 
the liability of the Co-operative Fire 
and General Insurance Society Ltd., 
to Rs. 20,000 in this case. Sub-sec- 
tion (2) of section 95 of the Act can 
have no application to damages caused 
to third parties like the claimant in 
this case as he is not one of the.class 
of persons referred to in the proviso to 
section 95 (1) of the Act.” 


48. There is not much discussion. The 
learned Judges only say that sub-section 
(2) of section 95 of the Act clearly governs 
only the proviso to sub-section (1) of 

1. (1969) 1 M.L.J. 49 (62): (1969) A.C.J. 34 
(54): ATR. 1968 Mad 436 (447). 
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section 95 of the Act and that it is clear 
from the terms of sub-section (2) of sec- 
tion 95 that they are subject to the proviso 
to sub-section (1). The learned Judges 
are of the view that limit of liability that 
has to be insured against is in relation to 
the persons exempted from the proviso 
to section 95 (1). In our view, the effect 
of subjecting sub-section (2) of section 
95 to the provisos to sub-section (1) of the 
section is to require that they all have to 
be read together and harmonised. Effect 
must be given to every part of the section. 
The sub-sections and provisos must all be 
given effect to. 


49. The argument for the claimants is 
that certain exceptions have been carved 
out from the operation of the provisos, and 
it is a reasonable inference that it is the 
liability in respect of the excepted persons 
who strictly speaking are not third parties 
to the vehicle that is limited by sub-section 
(2). There is no basis for such an inter- 
retation. The language of sub-section 
E does not warrant the same and even if 
the sub-sections under consideration are 
not examples of legislative precision and 
clarity, we see no such ambiguity for the 
Court to search for some undisclosed inten- 
tion. The plain meaning is generally the 
true meaning. On our reading of sub- 
sections (a) and (b), they do prescrib 
limits in respect of compulsorily insurable 
risks including third party risks and are, 
not confined only to the classes of persons! 
who are excepted from the proviso t 
section 95 (1) (b). Section 95 (2) fixes 
limits in relation to vehicles and makes a 
distinction between a goods vehicle and a 
vehicle in which persons are carried. 
With reference to vehicle carrying passen- 
gersa further distinction is made between 
vehicles registered to carry not more than 
six passengers excluding the driver and 
vehicles registered to carry more than six 
passengers excluding the driver. Under 
clauses (a) and (b) of section 95 (2), the 
overall liability for insurance cover in 
respect of a vehicle involved in an accident 
is specified. The compulsory insurance 
policy, that is, the ‘Act policy’ is one 
which contains the bare minimum require- 
ments of cover, if the vehicle is legally 
usable in a public place. But a compre- 
hensive third party liability for bodily 
injury to or death of any party, even if he 
is not within the limited categories pro- 
vided for under the Act, the assured is free 
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to take ‘ue a policy for his own protection 
to the full extent of the liability that 
may be incurred, even where limits are 
prescribed. We are here on the question 
of the liability incurred, by the insurer 
under a policy complying with the mini- 
mum requirements of the Act the insured 
taking the policy to avoid penal conse- 
quences. | It is not for the Court to judge 
the adequacy of the compulsory cover 
in the changed times, making the amounts 
available miserably low if large number of 
persons are involved in an accident. It 
is a matter for Parliament to consider. 


er 
50. It follows that sub-section (2) of 
section 95 has not been correctly inter- 
preted by, the Division Bench in Gopalakri- 
Shnan v. | Sankaranarayama1, We are in 
agreement with the learned Judges who 
have referred the matter to the Full Bench 
in their interpretation of the sub-section. 
It is our opinion that where an insurance 
company| insures the owner of a goods 
vehicle under section 95 of the Motor 
Vehicles ‘Act, 1939, against the liability 
which the owner may incur in respect of 
the death of a third party caused by the 
use of the vehicle in a public place, the 
policy being simply one conforming to the 
requirements of the Act, the liability of the 
Insurance Company is limited to 
Rs, 20,000, under section 95 (2) of the Act. 
Costs of this reference would be as may be 
ordered by the Division Bench. 








51. This appeal coming on for final 
hearing after the opinion expressed by 
the Full|Bench, the Court—(Kailasam 
and Venkataraman, JJ.) delivered the 
following Judgment on 5th March, 1970. 


JUDGMENT 


52. Kailasam, 7—In view ofthe opinion 
of the Full Bench, we pass the following 
judgment: We find the second respon- 
dent is liable to pay a compensation of 
Rs. 40,000 to the appellants. Out ofthis 
amount, jthe liability of the Insurance 
Company, is limited to Rs. 20,000. The 
appeal is| accordingly allowed with costs 
of this Court, payable by the two respon- 
dents. There will be no order as to costs 
in the Full Bench reference. 


V.K. Appeal allowed. 








1. (1969) 1 M.L.J. 49: (1969) A.C J. 34 (54): 
A.LR. 1968 Mad. 436(447). 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS, 


PREsENT:—B. S. Somasundaram, F. ` 
Sami Thevar and others .. Petitioners® 
U. 

Sadaya Thevar .. Respondent. 


(A) Criminal Trial—Charge of criminal tres- 
pass on 22nd September, 1968—Prior posses- 
ston of complainant not proved—Acquittal of 
accused on 20th January, 1969—Effect— 
Maxim ‘res judicata pro veritate occipitur’ 


applies. 


The effect of a verdict of acquittal pro- 
nounced by a competent Court on a law- 
ful trial, will be that this verdict will be 
binding and conclusive in all subsequent 
proceedings between the parties to the 
adjudication. The maxim ‘‘res -judicata 
fro veritate occipitur” is no less applicable 
to criminal than to civil proceedings. 


[Para, 2.} 


Where an issue has been tried and a 
finding has been reached in favour of 
the accused in a prior proceeding, such 
a finding would constitute an estoppel 
or res judicata against the prosecution and 
it prevents a re-litigation on the issue. 
This is the position if it arises out of that 
transaction or of a related transaction 
which requires the Court to arrive at a 
conclusion inconsistent with the conclu- 
sion reached at the earlier trial. This is 
what is exactly prohibited. [Para. 2.] 


(B) Criminal Procedure Code (V of 1898), 
section 145—Petition under—Trespass on 
22nd September, 1968 alleged—Complaint 
of criminal trespass dismissed and accused 
acquitted—Subsequent preliminary order under 
sub-section (1) on 25th November, 1969— 
Final order in favour of petitioner under sub- 
section (4) on gth July, 1970—Not 
correct—Liable to be set aside. 


Even as admitted by the respondent, 
there was trespass on 22nd September, 
1968. The preliminary order was on 
25th November, 1969. Therefore, he 
had no possession within two months 
prior to this order. [Para. 3} 





*Cri. R.C. No. 975 of 1970 and Cri R. P. 
No. 972 of 1970. 12th November, 1970. 
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The respondent has not established 
his possession of the property in dispute. 
‘The sale deeds in favour of D, the vendor 
do not cover the entire extent. Major 

rtion of the land is poramboke and it 
is claimed by way of encroachment. Fur- 
ther there is only an agreement of sale in 
favour of the respondent. The order 
of the learned Magistrate declaring 
possession in the respondent is not cor- 
rect and the same is set aside. [Para. 4]. 


Petition under sections 435 and 439 of the 
‘Code of Criminal Procedure, 1898, pray- 
ing the High Court to revise the order 
of the Court of the Sub-Divisional Magis- 
trate, Usilampatti, dated gth July, 1970 
and made in M.G. No. 13 of 1970. 


V. Venkataraman for D. Selvaraj, for 
Petitioners. 
Desappan, for Respondent. 


The Additional Public Prosecutor, for 
State. 
The Court made the following 


Orper.—The Sub-Divisional Magistrate, 
Usilampatti, in M.G. No. 13 of 1970 on 
his file, a proceeding under section 145 
of the Criminal Procedure Code, has 
restrained the petitioners from in any 
‘way interfering with the respondent’s 
possession and enjoyment of a land which 
measures about I1IO acres situate on 
the northern side of S. No. 1232 in the 
village of Mekamalai in Madurai dis- 
trict. This revision is directed against 
this order. 

2. Sadaya Thevar, the respondent here- 
in, had filed a petition before the Execu- 
tive First-Class Magistrate, Periakulam, 
on 2nd November, 1968, averring therein 
that on 22nd September, 1968, the peti- 
tioners unlawfully trespassed into the 
‘aforesaid land, committed rioting and 
caused hurt to him and others. He 
requested for orders under section 145, 
‘Criminal Procedure Code. The Sub- 
Inspector of Police reported on 1gth 
February, 1969, that there was a dispute 
about this land and that breach of the 
peace was imminent. Prelimi order 
under section 145 (1) of the Code was 
issued on 25th November, 1969. The 
petitioners appeared and filed their 
counter, stating that the properties were 
in their possession and enjoyment. The 
Executive First-Class Magistrate trans- 
mitted the matter to the Sub-Divisional 
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Magistrate for enquiry. Documents and 
affidavits were filed by both the sides. 
Finally on gth July, 1970 the learned 
Magistrate declared possession with the 
respondent No. 3. The extent involved in 
this dispute is about 110 acres. This is 
situated on the northern side of S. No. 
1232 in the village of Mekamalai. 
The respondent claims to have purchased 
the land from one MDomnick. This 
Domnick had purchased these lands 
under four sale deeds viz., Exhibits 
P-5, P-6, P-7 and P-8 in year 1956. 
These documents cover only about 36 
acres and the case of Domnick is that 
he was in enjoyment of the remaining’ 
extent — Poramboke after having 
encroached into it. There is no sale 
deed in favour of the respondent. But, 
there is an agreement for sale. It is 
Exhibit P-2 which is dated 27th July, 
1968. This is in favour of the respondent 
and another Machakalai. The respon- 
dent states that he is in possession of these 
lands ever since the date of this ec- 
ment viz., 27th July, 1968. He had filed 
a complaint in Court stating that the 
petitioners unlawfully trespassed into his 
lands on 22nd September, 1968 and com- 
mitted rioting. This complaint which 
was tried in C.C. No. 471 of 1968 by the 
Sub-Divisional Magistrate, ended in an 
acquittal on 20th January, 1969. Exhi- 
bit D-1 is the copy of the judgment in 
this case. Charges under sections 147, 
148, 447 and 324, Indian Penal Code, 
were framed against the petitioners. 
The learned Magistrate has held in this 
case that the prosecution had not proved 
the possession set up by the respondent. 
The effect of a verdict of acquittal pro- 
nounced by a competent Court on a 
lawful charge and after a lawful trial, 
will be that this verdict will be binding 
and conclusive in all subsequent proceed- 
ings between the parties to the adjudi- 
cation. ‘The maxim ‘‘res judicata 
veritate occipitur’” is no less applicable to 
criminal than to civil proceedings — 
vide Pritam Singh and another v. State of 
Punjab. There in that case the charge 
of possession of a revolver was found 
against the prosecution in a particular 
case. In a later case for murder, it 
was held that this question of possession 
of the revolver could not be proved 
against the accused in the subsequent 


1. A I.R. 1956 S.C, 415. 










roceedings. Thus, where an issue has 
n tried and a finding has been reached 
in favout of the accused in a prior pro- 

ing, such a finding would constitute 
an estoppel or res judicata against the 
prosecution and it prevents a re-litigation 
on the issue. This is the position if it 
arises out of that transaction or of a 
related transaction which requires the 
urt tolarrive at a conclusion inconsistent 
ith theiconclusion reached at the earlier 
trial. This is what is exactly prohibited— 
vide State of Andhra Pradesh v. Kokkili- 
gada and ‘another* 


3. Thus we see that the case of the 
respondent in this case was that there was 
a trespass by the petitioners on 22nd 
September, 1968. The complaint was 
filed in| Court two months thereafter. 
Meantime, he presented a petition under 
section 145, Criminal Procedure Code, 
on 2nd |November, 1968. This petition 
was returned for some rectification. It 
was resubmitted only on grd January, 
1969. The police report was given on 
gth February, 1969. The preliminary 
order under ‘section 145 (1), Criminal 
Procedure Code, was passed on 25th 
‘November, 1969. ‘The final order was 
‘passed on gth July, 1970. Thus, it will 
‘be seen |that even as admitted by the 
respondent, there was trespass on 22nd 
‘September, 1968. The preliminary order 
-was on 25th November, 1969. There- 
‘fore, he|had no possession within two 
‘months prior to this order. Further, 
‘there is no reference to the delivery of 
“possession in the first agreement for sale 
iZ., Exhibit P-1, entered into with 
Domnick} the alleged owner. Domnick, 
in Exhibit P-2, the second agreement 
«dated rith June, 1969, has stated that 
he was |delivering possession of these 
lands only on that date. 


4, Thus, the respondent has not estab- 
ished his possession of the property in 
dispute. | The sale deeds in favour of 
omnick! do not cover the entire extent. 
Major portion of the land is poramboke 
and it is claimed by way of encroach- 

There is only an agreement of 
in| favour of the respondent. 
he order of the learned Magistrate 
(declaring, possession in the respondent is 
inot correct and the same is set aside. 















1. (1970) 1 S.C.J. 482: (1970) M.L.J. (Crl.) 
265 : ALR. 1970 S.C. 771. 
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There will be an order declaring that 
the petitioners are in possession and 
forbidding the respondent from in any 
way interfering with their possession. 
The revision petition is allowed. The 
remarks of the respondent would be to 
seek redress in the lower Court. 


K.G.S. Revision allowed. 





IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—S. Maharajan, 7. 


Ranganayaki Ammal and others 
Appellants* 


0. 
P. Natesa Madali Respondent. 


Limitation Act (IX of 1908), Article 182 (5) 
— Execution of decree—Limitation—E.P. pray- 
ing for impleading one out of three legal repre- 
sentatives of deceased decree-holder—If can 
save limitation. 


Under Article 182 (5) of the Limitation 
Act, 1908, the decree-holder has a period 
of three years for filing his execution appli- 
cation and the time from which this period 
begins to run is the date of the final order 
passed on an application made in accord- 
ance with law to the proper Court for 
execution or to take some step-in-aid 
of execution of the decree or order. 


[Para. 2] 


An execution petition filed praying for 
impleading one out the three legal repre- 
sentatives of the deceased decree-holder 
in the bona fide belief that he or she alone 
is such representative and for execution 
of the decree against the assets of the 
deceased in the hands of such legal 
representative will be in accordance with 
law and can save limitation. [Para. 2] 


Gyanendranath Basu v. Reni Nibalo Bibi, 
(1910) I.L.R. 32 Al. 404, dist. and 
also held that the view taken therein has 
not been accepted by the other High 
Courts. [Para. 3] 


Appeal against the order of the City Civil 
Court, Madras dated 2nd July, 1964, in 





* A.A.O. No. 121 of 1966. 
14th August, 1970, 
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E.A. No. 2881 of 1963 in O.S. No. 1734 of 
1952. 


S. Balasubramaniam, for V. V. Raghavan 
and T. Nagarajan, for Appellants. 


S. Sankararamakrishnan, for Respondent. 
The Court made the following 


OrpER.—The question that arises for 
determination in this appeal is whether 
the execution application filed by the 
decree-holder in E.A.No. 2881 of 1963 on 
16th September, 1963 is barred by time 
under Article 182 of the Limitation Act. 
The decree-holder in this case obtained 
on 10th March, 1954, a decree against 
one Sundararajan Chetti and another. 
Sundararajan Chetti died on goth 
February, 1955. On gth March, 1957, 
the decree-holder filed E.P. No. 364 of 
1957, praying for impleading Ranga- 
nayaki, the wife of Sundararaja Chetti 
as his legal representative and for 
execution of the decree against the assets 
of Sundararaja Chetti in the hands of 
Ranganayaki. On the same day C.M.P. 
No. 714 of 1957 was filed by the decree- 
holder praying for impleading Ranga- 
nayaki as a legal representative, Evi- 
dently at the time when those petitions 
were filed, the decree-holder was not 
aware that the deceased Sundararaja 
Chetti had left him surviving not only 
his widow but also his two sons. Notice 
was taken out to Ranganayaki in E.P. 
No. 364 of 1957 in C.M.P. No. 714 of 
1957 but it was not served for want of the 
correct address of Ranganayaki. There- 
fore fresh steps were ordered, but the 
decree-holder failed to take steps with 
the result on 8th October, 1957 E.P. 
No. 364 of 1957 was dismissed by the 
Court. Subsequently on grd October, 
1960, that is to say, within three years 
after the final order on the previous E.P., 
the decree-holder filed E.A.No. 3041 of 
1960 for transmission of the decree to the 
District Munsif’s Court, Kancheepuram, 
for impleading Ranganayaki the proposed 
legal representative. ‘This application 
was ordered by the Court on 13th October, 
1960 but without notice to the proposed 
legal representative. On 27th March, 
1961 the decree-holder filed E.A.No. 1365 
of 1961 praying that the decree sent to the 
Kancheepuram Court might be recalled 
in order to enable the decree-holder to 
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bring on record Ranganayaki, Swami- 
nathan and Narayanan as the legak 
representatives of the deceased judgment 
debtor. On 19th April, 1961 the Court, 
without issuing notice to the proposed 
legal representatives, passed an order 
recalling the decree. On 16th September, 
1963 the decree-holder filed E A.No. 2881 
of 1963, in which he prayed for impleading. 
the legal representatives and for trans- 
mission of the decree to the District 
Munsif’s Court, Kancheepuram. The 
legal representatives of the judgment 
debtor filed a counter to this application. 
and contended that this E A. was barred. 
by time. This objection was overruled. 
by the executing Court and it is against 
this order the present appeal has been 
filed. 


2. Under Article 182, clause 5 of the 
Limitation Act, 1908, the decree-holder 
has a period of three years for filing his 
execution application and the time from 
which this period begins to run is the date 
of the final order passed on an application 
made in accordance with law to the 
proper Court for execution or to take 
some step-in-aid of execution of the decree 
or order. The present application has been! 
filed within three years after the final 
order in E.A. No. 3041 of 1¢60 as well as 
within three years after the final order 
in EA.No. 1365 of 1961. The former 
of these two execution applications was for 
transmission of the decree to the District 
Munsif’s Court, Kancheepuram and for: 
impleading Ranganayaki as the legal 
representative of the deceased judgment 
debtor. Transmission was ordered as. 
prayed for on 13th October, 1960 being a 
step-in-aid of the execution of the decree, 
the decree-holder is entitled to reckon the- 
period of three years from 13th October, 
1960 on which date E.A. No. 3041 of 1960 
was ordered. The E.A. in dispute has. 
been filed within three years and is there- 
fore not barred by time. As for E.A. 
No. 1365 of 1961, which was for recalling 
the decree sent to the District Munsif’s. 
Court, Kancheepuram to enable the 
decree-holder to bring on record the three 
legal representatives of the deceased, it is 
in my view clearly a step-in-aid of execu- 
tion and the order thereon having been 
passed on 19th April, 1961, and the 
present E.A. having been filed within 
three years thereafter is not barred by 





ar) 

time. Learned Counsel for the appellant 
would however contend that E.A. No. 3041 
-f 1960 was itself barred by time inasmuch 
as it was|not filed within three years after 
roth March, 1954, the date of the decree. 
He would also contend that though E.P. 
No. 364 lof 1957 was filed on gth March, 
1957, it would not save the decree from 
the bar of limitation, because in that E.P. 
Ranganayaki alone has been described as 
a legal jrepresentative of the deceased 
and not;Ranganayaki and her two sons. 
In support of this proposition reliance is 
is placed upon a ruling reported in 
Gyanendranath Basu v. Rawi Nibalo Bibi*. 
In that case it was ruled that an applica- 
tion to implead the wrong persons as the 
legal representatives of the deceased 
judgment-debtor could not be held to 
keep the decree alive as against the right 
person with respect to whom it was other- 
‘wise barred by limitation, This is not 
what has happend in this case. Ranga- 
nayaki was certainly one of the legal 
representatives of the deceased judgment 
debtor. Having regard to the definition 
of legal; representative in section 2 (11) 
of the Givil Procedure Code, the widow 
represented the estate of the deceased 
judgment-debtor effectively. In fact, the 
definition is wide enough to include even 
an inter-medlder with the estate of the 
„deceased. The E.P. filed for impleading 
e out of the three legal representatives 





is, in my view, in accordance with law 
and can save limitation. 


3. In the second place, as has been 
observed by Rustomji in Volume II 
on the Law of Limitation at page 1774, 

e view taken by the Allahabad High 
Court in Gyanendranath v. Raxi Nibalo 
'Bibi+ {has not been accepted by 
the other High Courts andit has been 
held that an application for execution 
is not bad simply upon the ground that 
it was made against persons, who it after- 
wards turned out were not the real legal 
representatives of the deceased judgment 
debtor, |the application is sufficient to 
save the|decree from the bar of limitation. 

ide Balkishen Das v. Badmati Koer*, 

haneshwar Singh v. Thanmal*,) Han 


1. i) LL.R. 32 All. 404. 
2, (1893) LL.R. 20 Cal. 388. 
3. 99 I.C. 501. (Pat.) 
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Mahadeo Vadescar v. B. Risbud1, Sangiliya 
Pillai v. P.C. Muthu Chettiar®, I, therefore, 
hold that E.P. No. 364 of 1957, which was 
in accordance with law and which was 
filed within three years from the date 
of the decree, saved the decree from the 
bar of limitation. E.A. No. 3041 of 1961 
having been filed within three years from 
the date of dismissal of E.P. No.364.0f 1957 
would also be in time. The disputed 
E.A. having been filed within three years 
after the date of disposal of E.A.No. 3041 
of 1960 on 13th October, 1960,is there- 
fore clearly in time. The view of the 
Court below is therefore upheld. The 
appeal fails and will stand dismissed. 


4. The Court records with thanks the 
assistance rendered by Mr. S. Sankara- 
ramakrishnan as amicus curiae. 


V.K. Appeal dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—R. Sadasivam, F. 


Francis Xavier . Petitioner * 


v. 
Divisional Operating Superintendent, 
Movement, Southern Railway, Madras 


Payment of Wages Act (IV of 1936), section 17 
—‘* Made”, meaning of—Petttioner receiving 
the order by post and preferring an appeal within 
30 days and the respondent receiving the 
order earlier than the petitioner—Appeal if 
can be said to be in time. 


The term ‘made’ in section 17 of the 
Payment of Wages Act has to be liberally 
construed as the date on which the order 
is communicated to the concerned parties 
from the Additional Commissioner and 
reaches them. [Para. 3.] 


Petition under section 115 of Act V of 
19c8 praying the High Court to revise 
the Order of the District Court of Chingle- 
put, dated 6th September, 1968 and made 
in I.A. No. 577 of 1968 in S.R. No. 1653 
of 1968, C.M.A. sought to be preferred 
against the order of the Authority under 
the Payment of Wages Act, 1936, in P.W. 


1. ALR. 1931 Bom. 425 (1): (1931) 33 


Bom. L.R. 622. 
2. (1932) 135-LC 15 (Mad.) 
*C.R.P, No. 6540f 1969. 24th December, 1970. 


22 
Case No. 6/65, dated 31st November, 
1968, ' i 


K.S. Narayanan, for Aiyar and Dolia 
and A.L. Somayaji, for Petitioner. 


K.C. Jacob of M/s. K.C. Jacob and S.K.L- 
Ratnam, for Respondent. 


The Court made the following 


OrvDER.—Petitioner Francis Xavier seeks 
to revise the order on I.A. No. 577 of 1968, 


under section 5, Limitation Act, in 
unnumbered O.M.A. No. of 1968, 
on the file of the District Court, 


Chingleput, refusing to excuse the delay 
in preferring the C.M.A against the order 
of the Additional Commissioner, Work- 
men’s Compensation, Madras. 


2. The petitioner’s case is that he got 
the copy of the order of the Additional 
Commissioner, Workmen’s Compensa- 
tion, Madras, only on 14th March, 1968 
by post, that his appeal was in time and 
that by way of abundant caution, he has 
filed the application to condone delay, 


3. Under section 17 of the Payment of 
Wages Act, an appeal may be preferred 
within thirty days from the date on which 
the prder was made. But the Additional 
Commissioner for Workmen’s Compensa- 
tion does not generally pronounce orders 
in Court, but communicates the same to 
parties by post. The parties could not be 
expected to take steps to prefer appeal 
till they receive the order. In fact, this 
position is covered by a decision of this 
Court in Arumugham v. Jawahar Mills Ltd.1 
It was held in that decision that— 


“ The term ‘made’ has to be liberally 
construed as the date on which the order 
is communicated to the concerned parties 
and reaches them.” 


4, The learned District Judge, as appellate 
authority, has erred in assuming that the 
petitioner should have received the order 
at or about the same time when the respon- 
dent received the order. If he had taken 
pains to look into the postal cover received 
by the petitioner from the Additional 
Commissioner (now perused by me), he 
would have seen that the petitioner recei- 
ved the order by post on 14th March, 
1968, as pleaded by him. In fact, it 
is surprising that the Advocate for the 








1. (1956) 1 L.L J. 519 at 525. 
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petitioner did not bring this fact to the 
notice of the appellate authority. 


5. The order of the District Judge, refusing 
to excuse delay and entertain the C.M.A. 
is wrong. There is really no delay; and 
even if it is construed that limitation runs. 
from the date of order, the delay has 
to be excused on the ground that the 
Commissioner, Workmen’s Compensa- 
tion was responsible for it by reason of his 
not having communicated the order even 
on the date on which it was made. The 
delay is therefore excused. There will 
be no order as to costs. 


V.M.K. Ordered accordingly.. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS 





Present:—G. Ramanujam, 7. 
Palaniappa Chettiar (died) and others. 


Petitioners® 
v. 
Babu Sahib and others Respondents.. 
(A.) Madras Buildings (Lease and Rent 


Control) Act (XVIII of 1960), section 1o— 
Madras City Tenants’ Protection Act (III of 
1922), (as amended in 1955), sections 3 and 
g—Lease of vacant site—Building put up by 
tenant—Applicability of Rent Control Act— 
Earlier civil suit for eviction dismissed uphold- 
ing tenant’s contention on the basis of High 
Court decisions that Rent Controller alone had 
Jurisdiction—T hereafter landlord filing peti~ 
tion for eviction under Rent Control Act— 
During pendency High Court’s view, on the 
basis of which civil suit was dismissed, 
overruled— Tenant if barred by res judicata 
or principles of estoppel from contending that 
Rent Controller had no jurisdiction to proceed’ 
with petition for eviction, 


Civil Procedure Code (V of 1908), section 
11—Res judicata—Applicability to questions 
of jurisdiction. 

Evidence Act (I of 1872), section 115— 
Principle of estoppel—Applicability in matters 
relating to jurisdiction. 

In a suit for eviction filed before a civil 
Court the tenant contended that the 
ee a) 


*C.R.P. No. 1390 of 1970. 2nd December, 1970- 


I 


l 
civil Court had no jurisdiction to enter- 
tain the suit and that the provisions of 
the Rent Control Act alone could be 
invoked. The Court accepted this con- 
tention on the basis of certain decisions 
of the Madras High Court which held 
that though the original lease was only 
in relation! to a vacant site, if on the date 
of the eviction petition the Jand had been 
built upon, the Rent Controller will have 
jurisdiction to entertain an application 
for eviction. Subsequently, the landlord 
filed an japplication before the Rent 
Controller’ seeking eviction of the tenant. 
During the pendency of an appeal from 
the order lof the Rent Controller in this 
petition a decision of the Supreme Court 
overruled the view of the Madras High 
Court on the basis of which the civil suit 
was dismissed. Thereupon the petitioners 
(legal representatives of the tenant), 
contended! that the Rent Controller had 
no jurisdiction in the matter and only 
the civil Court had jurisdiction. On 
the question whether this contention was 
barred by res judicata or principles of 
estoppel in view of the earlier civil suit. 


Held, the; petitioners were entitled to 
raise the question of jurisdiction of the 
Rent Controller notwithstanding the 
earlier decision between the parties. 
The principle of res judicata or the rule of 
estoppel will not apply in matters relating 
to jurisdiction. [Para. 8.\ 


Mathura Prasad v. Dossibhat, C.A. No. 1061 
of 1966 (S:C.) Relied on. 


In the present case admittedly the original 
lease was of a vacant site and though there 
were building put up by the tenant on 
the site on the date of the eviction peti- 
tion, the provisions of the Madras Build- 
ings (Lease and Rent Control) Act 
(1960), cannot be applied in relation 
thereto and this question has been conclu- 
sively decided by the Supreme Court in 
(1969)1 M.L.J. 16 (S.C.). The petitioners’ 
objection ithat the Rent Controller had 
no jurisdiction to entertain the eviction 
petition has therefore to be upheld. 
[Para. 9.] 


(B) Civil “Procedure Code (V of 1908), 
section 115—New plea—Regarding jurisdic- 
tion—Can be taken in revision. 


| 
} 


A question of jurisdiction cannot be shut 
out in a revision under section 115, Civil 


4 
i 
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Procedure Code, merely on the ground 
that it was not raised by the petitioner at 
the earliest stage in his pleadings. 

[Para. 9.} 


Petition under S. 115 of Act V of 1908 
praying the High Court to revise the or- 
der of the District Court, Coimbatore in 
G.R.P. No. 277/69—C.M.A. No. 70/67 
Sub-Court, Erode in R.O.C.P. No. 33/66 
District Munsif Court, Erode. 


S. Somasundaram, foi Petitioner, 


M. Srinivasan and R. Gopalaswami Ayyangar, 
for Respondents. 


The Court made the following 


OrpEeR.—One Khaji Peer Batcha Sahib 
leased out a vacant site of 21 cents in 
survey field No. 894 Chinnaveedhi to. 
the father of the petitioners herein for 
a period of ten years on a monthly 
rental of Rs. 3. The lease contained a 
covenant against subletting. On the 
grounds that the tenant, father of the 
petitioners 2 to 9, had sublet the land 
to various persons and that he had also 
committed wilful default in payment of 
the rents a petition for eviction was filed 
before the Rent Controller by respon- 
dents 1 and 2 herein who are the settlees 
from the original owner Khaji Peer 
Batcha Saheb in respect of the suit 
property. The Rent Controller passed 
an order for eviction which has also been 
affirmed by the appellate and revisional 
authorities constituted under the Madras 
Buildings (Lease and Rent Control) 
Act, 1960. This revision in directed 
against that eviction order. 


2. The learned Counsel for the peti- 
tioners mainly contends that the pro- 
ceedings for eviction before the Rent 
Controller are without jurisdiction and the 
orders passed by the Rent Controller as 
well as the appellate and revisional 
authorities have, therefore, to be set 
aside. His contention is that the lease 
being of a vacant site and the superstruc- 
ture having been erected by their tenant 
the provisions of the Lease and Rent 
Control Act would not apply to such a 
lease and the Courts below have wrongly 
assumed jurisdiction in entertaining 
the eviction petition. The learned 
Counsel for the respondents, on the other 
hand contends that it is not open to the 
petitioners to raise the question of juris- 
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diction of the Rent Controller to enter- 
tain the eviction petition in view of 
‘certain earlier proceedings wherein there 
is a binding decision between the parties 
that the matter could be agitated before 
the Rent Controller. 


3. Before deciding the tenability of the 
rival contentions of parties, a few rele- 
vant facts have to be set out. As already 
stated, the lease was of a vacant site which 
commenced on 22nd September, 1947 and 
under the terms of the lease deed the 
tenant had been authorised to have the 
superstructure of his own. In or about 
1958 respondents 1 and 2 filed a suit, 
‘O.8. No. 803 of 1958, for recovery of 
possession of the demised land and arrears 
of rent against the tenant father of the 
petitioners 2 to g. In that suit the 
tenant denied the plaintiff’s title and 
set up title in himself on the basis of a 
sale deed dated roth December, 1952 
said to have been executed by the plaintiffs 
and compulsorily registered on 1oth 
December, 1952. The said suit for 
recovery of possession was decreed against 
the tenant and the matter came up to this 
Court in S.A. No. 1153 of 1960. In 
that appeal this Court accepted the 
contention put forward by the tenant that 
the civil Court had no jurisdiction to 
entertain the suit for eviction and that 
the provisions of the Rent Control Act 
alone could be invoked to view of certain 
decisions of this Court holding that 
though the original lease was only in 
relation to a vacant site, if on the date of 
the eviction petition the land had been 
built upon, the Rent Controller will have 
jurisdiction to entertain an application 
for eviction of the tenant from the demised 
land, and allowed the appeal in favour of 
the tenant. Subsequently respondents 1 
and 2 filed an application before the 
Rent Controller for eviction but at that 
stage the tenant filed a suit O.S. No. 3 of 
1964 for a declaration of his title to the 
vacant site which was ultimately dis- 
missed. ‘This matter also was brought to 
this Court in S.A. No. 583 of 1970, which 
is pending disposal. In view of the 
fact that the tenant had filed a suit for 
a declaration, of his title in respect of the 
leasehold site, the petition for eviction 
filed earlier by the respondents 1 and 2 
had been withdrawn. After the dis- 
missal of the suit O.S. No. 3 of 1964 filed 
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by the tenant to establish their title, 
respondents 1 and 2 filed R.C.O.P. 
No. 33 of 1966, before the Rent Controller 
seeking eviction of the tenant from the 
demised, land on the ground of unautho- 
rised subletting as well as wilful default 
in payment of the arrears of rent. In 
the light of the view prevailing then, 
the Rent Controller entertained the 
eviction petition and passed an order for 
eviction on the merits of the case. The 
matter was taken in appeal before the 
appellate authority by the legal represen- 
tatives of the tenant the petitioners 
herein. They contend that the lease of 
a vacant site cannot come within the 
purview of section 10 of the Madras 
Buildings (Lease and Rent Control) 
Act, 1960 in view of the decision of the 
Supreme Court in Salay Mohamed Sait v. 
J. M. S. Cherity!, wherein the earlier 
view of this Court holding that the 
Controller will have jurisdiction to enter- 
tain an eviction petition even in respect 
of vacant site if the vacant site has been 
built upon by the tenant had been 
overruled. The appellate authority had 
rejected that contention on the ground 
that the Supreme Court decision sought 
to be relied on by the petitioners had not 
yet been reported, that it would not be 
proper to rely on an unreported decison 
and that on the date of the order of 
the Rent Controller the only ruling that 
held the field being the one in Palaniappa 
Chettiar v. Vatravan Chetticr®, it was not 
open to the petitioners to question the 
jurisdiction of the Rent Controller relying 
on the subsequent unreported judgment 
of the Supreme Court. The revisional 
Court had also rejected the same con- 
tention on the ground that the decision 
in SA. No. 1153 of 1960 will bind the 
petitioners and that a subsequent decision 
of the Supreme Court in a different case 
cannot be said to affect the earlier ruling 
of this Court rendered between ths parties, 


4. The question now therefore is whether 
the petitioners claiming under a person 
who successfully contended before this 
Court in S.A. No. 1153 of 1960 that the 
lease fell within the provisions of the 
Madras Buildings (Lease and Rent 


1. (1969) 1 M.L.J.(SC.) 16 : (1969) 1 An. 
W.R. (S.C.) 16 : (1969) 1 S.C.J. 63. 
sim (1963) 1 M.L J. 130: I.L.R. (1963) Mad. 


Tf) 


Control) Act, 1960 and that the Rent 
Controller alone had jurisdiction to 
entertain an application for eviction, can 
now turn'round and say that the lease 
will not come under the provisions of the 
said Act and that the Rent Controller had 
no jurisdiction to entertain the eviction 
petition in relation thereto. 


5. The learned Counsel for the Respon- 
dents vehemently contended that it is not 
legally open to the petitioners to raise 
the question of jurisdiction both on the 
principle of estoppel and on the principle 
of res judicata. Reliance is placed on a 
Bench decision of this Court in Aipathurai v. 
Gnanaprakasa’, In that case the plaintiff 
instituted a suit on the small cause side 
and the defendant pleaded want of juris- 
diction by the Small Cause Court and on 
his objection the Court returned the 
plaint for presentation on the original 
side. After the suit resulted in a decree 
and the same had been affirmed in appeal 
the defendant raised the objection in a 
revision before the High Court that the 
suit was of a small cause nature and that 
no appeal! lay to the Subordinate Judge. 
On these facts this Court held that it is 
not open'to the defendant to object to 
the jurisdiction which he had himself 
designated as the proper one at the earlier 
stage. Annapuranammagaru v. Raja of 
Viztanagaram*, is a case where this Court 
held that a person, who has successfully 
established in an earlier litigation that 
the Jand sued was not an ‘estate’ within 
the meaning of Madras Act I of 1908, and 
that the civil Court had jurisdiction to 
try the suit cannot later on turn round and 
say that the same land was an ‘estate’ as 
defined in the said Act so as to invoke the 
special jurisdiction of the Revenue Court. 
It was expressed therein that, apart from 
the principle of res judicata a party cannot 
be allowed to blow hot and cold at the 
same time. In Gurumurthappa v. Chick- 
muntsamappa®, a case similar to the one 
here arose. There when a civil suit was 
brought by a lessor against the lessee 
the latter objected to the jurisdiction of 
the civil Court and pleaded that the House 
Rent Controller alone had jurisdiction 
to grant the relief. The lessor accepted 





1. 521.C. 829: AIR. 1919 Mad. 1172. 
2. (1935) 68 M.L.J. 441. 
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that position and thereafter filed an 
application before the Rent Controller 
for eviction. Before the Rent Controller 
the lessee contended that the Rent 
Controller had no jurisdiction to entertain 
the application as the lease was only of a 
vacant site. On those facts the Court 
held that the lessee was clearly estopped 
by his own pleadings and conduct from 
disputing the jurisdiction of the Rent 
Controller, Indermull v. Sub-Judge, 
Secunderabad’, also held that a lessee who 
had successfully taken the plea in an 
eviction petition against his sub-lessee 
before the Rent Controller that he had 
jurisdiction in the matter, could not be 
allowed to deny the truth of the said 
plea in a subsequent proceeding for 
fixing fair rent filed by the sub-lessee 
before the Rent Controller. A Bench of 
the Andhra Pradesh High Court in 
A. N. Shah v. Annapurnamma*, has also 
taken the same view. A recent decision 
of Venkataraman, J. in Ramachandra 
Mudaliar v. Thirunavukarasu Chettiar®, is 
also to the same effect. In that case a 
tenant successfully objected to the juris- 
diction of the Rent Controller and on the 
lessor filling a suit in the civil Court, an 
objection was again taken there that the 
civil Court had no jurisdiction. On 
these facts the learned Judge expressed: 


“The tenant cannot be allowed to 
approbate and reprobate since he had 
objected to the jurisdiction of the Rent 
Controller in first instance when the 
landlord filed the petition in that Court. 
He would be estopped from raising 
such contention.” 


6. Reference was also made to a decision 
of the Supreme Court in State of West 
Bengal v. Hemant Kumar‘, in support of 
the contention that a decision of the 
Court having jurisdiction even if wrong 
is binding between the parties till it is set 
aside. It is the contention of the learned 
Counsel for the respondents that the 
decision in S.A. No. 1153 of 1960 is binding 
as between the parties, though the view 
expressed in that decision might have 
been overruled by the Supreme Court, 
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7. It is true that the decisions above 
referred to clearly lay down the principle 
that a party who successfully raised the 
question of jurisdiction of a Court or 
tribunal cannot turn round and assert a 
contrary position either at the subsequent 
stages of the same proceeding or in a 
fresh proceeding between the same parties 
in relation to the same subject-matter, 
and that a party cannot be permitted to 
blow hot and cold or approbate and 
reprobate at the same time. The prin- 
ciple of estoppel and res judicata can also 
be invoked agairst such change of attitude 
on the part of a litigant Hemantha- 
kumari Devi v Prasanna Kumar}, says:— 


“It is well settled that a party litigant 
cannot be permitted to assume inconsis- 
tent positions in Court to play fast and 
loose to blow hot and cold, to approbate 
and reprobate to the detriment of his 
opponent, and that this wholesome 
doctrine applies not only to the succes- 
sive states of the same suit, but also 
to another suit other than the one in 
which the position was taken up, pro- 
vided the second suit grows out of the 
judgment in the first.” 


8. However, while considering a similar 
question, the Supreme Court has taken a 
con view in a recent judgment in 
Mathura Prasad Bajoo Jaiswal and others v. 
Dossibhat N. B. Feejeebhoy?. Therein, 
on a review of the relevant earlier decisions 
on the point the Supreme Court had held 
that if the objection taken is in relation to 
the jurisdiction of the Court, a party 
cannot be estopped from raising it, if it 
had really no jurisdiction as per the 
correct position in law. In that case a 
petition for fixation of standard rent was 
filed by the lessor under section 11 of the 
Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947 in respect 
of an open land which was let by the 
lessor to the lessee for putting up some 
residential and business premises. It was 
rejected on the ground that the Act will 
not apply to open land and that rejection 
was confirmed by the Bombay High 
Court. Later a Division Bench of that 
Court had held in another case that the 
lease in respect of open land let for con- 
struction of buildings is not excluded from 
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the provisions of the said Act, if a super- 
structure has been built thereon by the 
lessee. Relying on tbis later judgment, 
the lessee filed a fresh petition under 
that Act for determination of standard 
rent. That application was rejected on 
the ground that the question whether the 
lease of open land came within the pro- 
visions of the Act was res judicata since 
it had been finally decided by the High 
Court between the same parties in respect 
of the same land in the earlier proceedings; 
that order of rejection was also confirmed 
by the High Court of Bombay. On 
appeal the Supreme Court held that the 
lessee is not entitled to maintain the appli- 
cation under the provisions of that Act, 
as the view taken by the Bench of the 
Bombay High Court that the lease of an 
open site if let for erection of buildings, 
both residential and non-residential 
would come within the provisions of the 
said Bombay Act of 1947 was not correct, 
and that the earlier view of the same High 
Court in Vinayak Gopal Limaye v. Laxman 
Kashinath Athavale1, that a lease of a vacant 
site will not come within the provisions 
of the saild Act was the correct one. In 
the course of the judgment the Supreme 
Court has expressed that the doctrine of 
res judicata belongs to the domain of 
procedure that cannot be exalted to the 
status of a legislative direction between the 
parties so as to determine the question as 
to the intepretation of enactment affecting 
the jurisdiction of the Court finally 
between them, that a decision of a com- 
petent Court on a matter in issue may 
be res judicata in another proceeding 
between the same parties but that a ques- 
tion relating to the jurisdiction of a Court 
cannot be deemed to have been finally 
determined by an erroneous decision of 
the Court, and that such a question of 
jurisdiction cannot be barred by the 
principle of res judicata. Referring to the 
decision in Tarini Charan Bhattacharjee v. 
Kedarnath Naldar®, it was observed that 
where the law is altered since the earlier 
decision, the earlier decision will not 
operate as res judicata between the parties, 
that in such cases the matter is issue in 
a subsequent proceeding is not the same as 
in the previous proceeding because the 
law intepreted there was different and 
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that the question of jurisdiction of the 
Court or procedure being pure questions 
of law unrelated to the rights of the parties 
to the previous suit is not res judicata in a 
subsequent suit. The substantial reason 
for taking the view that the principle of 
res judicata will not apply to a question of 
jurisdiction seems to be this. If the 
decision of the Court as regards jurisdic- 
tion in the previous proceeding be regarded 
as conclusive and binding between the 
parties, it|will assume the status of a special 
rule of law applicable to the parties in 
uestion relating to the jurisdiction of the 
urt, in; derogation of the rule declared 
by the Legislature. This reason will 
apply equally to exclude the rule of 
estoppel in matters relating jurisdiction. 
On the basis of the above decision of the 
Supreme (Court, it has to be held in this 
that, the petitioners are entitled to 
the: question of jurisdiction of the 
ent Controller in these proceedings 
notwithstanding the earlier decision of this 
Court in S.A.No. 1153 of 1960 rendered 
between jthe parties. I cannot accept 
the contention of the learned Counsel for 
the respondent that the decision of the 
Supreme Court is an ex cathedra pronounce- 
ment not warranted by the facts in that 
case. I find Veeraswami, J., as he then 
was, had 'taken a similar view in Nagappa 
Chettiar v. Arunachala Mudaliar’, while 
dealing with a similar question it was 
observed therein : 


“The ‘petitioner cannot be prevented 
from relying upon the current legal 
position and contending that the Act 
would ‘have no application, It is nota 
representation coming from him ; it is 
a statement of the correct legal’ posi- 
tion which obtains today. Thee is, 
therefore, no room for invoking the 
doctrirle of estoppel . Nor do I think 
that the principle of approbation and 
reprobation is applicable because the ch- 
anging. legal position is sornething which 
the petitioner could not help and the rival 
positions which he was compelled to take 
stemmed not from his own view of the 
law but the divergent views taken by 
Courts} the view of the Supreme Court 
being ae final one.” 


9. The learned Counsel for the respon- 
dents then contended that this Court 
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sitting in revision under section 115, Civil 
Procedure Code, should not exercise its 
discretion in favour of the petitioners who 
had not taken the question of jurisdiction 
in their counter statement before the Rent 
Controller but have chosen to raise it 
during the course of the arguments before 
the appellate and revisional authorities. 
But being a question of jurisdiction, 
it is not possible for me to shut out that 
question merely on the ground that it 





ings put up by the tenant on the site on 
the date of the eviction petition, the pro- 
visions of the Madras Buildings (Lease and 
Rent Control) Act, cannot be applied in 
relation there to and this question has been 
conclusively decided by the Supreme Co 
in Salay Md. Sait v. J. M. S. Charity! 
overruling the view taken by this Court 
in Palaniappa Chettiar v. Vairavan Chettiar.? 
The petitioners’ objection that the Ren 
Controller had no jurisdiction to entertai 
the eviction petition has therefore to be 
R Sr and the civil revision petition 











10. The civil revision petition is accord- 
ingly allowed but, in the circumstances, 
without costs. 

V.K. Petition allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—T. Ramaprasada Rao, F. 
M.S.M. Mangudi 


Petitioner* 


2. 
State of Tamil Nada Respondent. 


Madras Paddy and Rice Dealers’? (Licensing 
and Regulation) Order (1968), Clause 14— 
Constitution of India (1950), Article 226— 
Search and seizure of rice in contravention of 
safeguards indicated in clause 14 and in violation 
of procedural prescription in section 103, 
Criminal Procedure Code—Effect —Writ of 
mandamus if skould issue. 


What has happened in this case is, that 
the competent officer, without securing 


9M) 1 M.LJ. (S.C) 
LL.R. (1963) Mad. 
15th October, 1970. 
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the services of two or more respectable 
witnesses in the locality, entered into the 
business premises of the petitioner, sear- 
ched the same and seized the stock of 
rice. There has therefore been an open 
violation of the statutory prescriptions 
as comprehended in section 103, Criminal 
Procedure Code, which in turn is attracted 
by sub-clause (3) of clause 14 of the 
Madras Paddy and Rice Dealers’ (Licens- 
ing and Regulation) Order, 1968. If 
this were so, the search as such is irregular 
and for purposes of discussion in this 
petition for a writ of mandamus is illegal. 
Whatever may be said of the impact of 
such irregularity in the supervening trial 
to which the petitioner may be subjected 
to by reason of the other provisions in the 
order or by reason of the other provisions 
of law, it cannot be said that an inchoate 
search in utter disregard of the mandatory 
procedural prescriptions in the order 
would amount to a bare irregularity, 
whick can be condoned inthe eye of 
law. [Para. 4.] 


It therefore, follows that in the instant 
case, the stock of the rice seized has to 
be returned, as such seizure is the result 
of an irregular and illegal search, in so 
far as this case is concerned . There is 
undoubtedly an irregularity in the search. 
That there has been no illegality is not 
for the respondents to raise because 
they did not conform to the rules of law 
and anything done in violation of the 
rules of law or procedure is normally 
an illegality. The petitioner is therefore 
entitled to the rule nist being made 
absolute. [Para. 6.] 
Petition under Article 226 of the Consti- 
tution praying for the issue of a writ of 

or other writ or direction 
against the repondants. 


V.P. Raman and N.R. Chandran, 
Petitioner. 


T. Satya Dev, Assistant 
Pleader, for Respondent. 


The Court made the following 


ORDER.—The petitioner, a licensee under 
the Madras Paddy and Rice Dealers’ 
(Licensing and Regulation) Order, 1968 
hereinafter referred ,to as the Order 
was carrying on business as a wholesaler 
in rice and paddy in Pallathur, Karaikudi 
sub-taluk, Ramanathapuram, District. 


for 


Government 
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The Circle Inspector attached to the 
Vigilance Cell. C.I.D, and a 
constable visited the place of business 
of the petitioner, entered into it and 
wanted the petitioner to show his 
accounts. The entry according to the 
petitioner was at about 4 A.M., but 
according to the respondents, it was at 
about 6 A.M. The officers who entered 
into the premises and began to search the 
same did not have any warrant to search 
the premises ; nor were they accompanied 
by two respectable witnesses who are the 
inhabitants of the locality. It appears 
that the officers who conducted the raid 
seized certain account books of the peti- 
tioner besides 56 bags of raw rice, which 
were found inside the business premises, 


2. Various contentions were raised by 
the petitioner in support of the writ of 
mandamus filed by him. They all relate 
to the factual situations and concern 
themselves with the merits of the petition. 
In the light of the arguments addressed by 
Mr. V.P. Raman, learned Counsei for 
the petitioner, it is unnecessary for me to 
deal with such objections in the affidavits 
relating to the merits of the case, as they 
are not raised before me. The only con- 
tention of the learned Counsel for the 
petitioner is that the search is illegal, as 
there has been a violation of the conditions 
prescribed for such search and seizure 
specified in clause 14 of the Order. The 
argument proceeds that the officers who 
conducted the raid, not having followed 
the statutory provisions ofsections 102 and 
103 of the Criminal Procedure Code, the 
rule nisi has to be made absolute and a 
direction issued to the respondents to 
return the stocks of rice seized by them, 
consequent upon such illegal search. In 
the counter-affidavit, the contentions on 
merits have been met. On the question 
which is primarily in issue, the respon- 
dents’ case is that a warrant is notrequired 
for checking the accounts and stocks of a 
dealer functioning under the Order refer- 
red to above. It is also contended that 
the provisions in sections 102 and 103 of 
the Criminal Procedure Code, were follow- 
ed, because the inspection was carried 
out by the police officers in the presence of 
the Taluk Supply Officer and also in the 
presence of the licensee. As already 
stated, it is unnecessary to go into the 
merits ofthe case, because the only point 


t 
l 
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' of law aed is whether the search has 
been conducted in violation of the pres- 
cribed statutory conditions. 


3. The ‘only question therefore is, 
whether clause 14 of the Madras Paddy 
and Rice Dealers’ (Licensing and Regula- 
tion) Order, 1968 has been followed. 
Clause 14 ofthe said Order vests with the 
competent officers, powers of entry 
seizure and search. ‘“‘Competent Officer” 
means any officer of the Revenue or Civil 
Supplies Department not below the rank 
of Revenue Inspector or any officer of the 
Police Department not below the rank 
of head constable. In this case, the raid 
was conducted by the Sub-Inspector of 
‘Police, along with his Constable, but in 
the presence of the Taluk Supply Officer. 
Clause 14 enables the competent officer 
to inspect any book, account or.other 
document in the control of a licensee, 
seize any|such account book or document, 
enter and search any premises, seize any 
stock of paddy or rice, in respect of which 
the competent officer has reason to be- 
lieve that any provision of this Order has 
been, is being or abouttobe contravened. 
The subjective satisfaction of the com- 
petent officer in the matter of the exercise 
of the power vested in him under this 
clause appears to be the primary ingredi- 
ent enabling such competent officer to 
enter, search and seize. What all is 
required|to be done after such seizure is 
that the! competent officer shall give a 
receipt for what is seized immediately 
after the seizure is effected. Sub-clause 
(3) of Clause 14 ofthe Order is as follows: 





“ The provisions of sections 102 and 103 
of the Criminal Procedure Code, 1898 
(CentrallAct V of 1898) relating to search 
and seizure shall so far as may be apply 
to searches and seizures under this 


clause.” | 


| 
Therefore, notwithstanding the subjective 
satisfaction of the competent officer, 
which prompts him to enter, search and 
seize in case of present or apprehended 
violation of the provisions of the order, 
in matters of such search and seizure, 
the provisions of sections 102 and 103 of 
the Criminal Procedure Code, have to be 
borne in' mind. Section 102 of the Gri- 
minal Procedure Code, is only an obliga- 
tion thrown on the shoulders of the person 
in charge of the premises, which to 
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be searched, to allow a search to be con- 
ducted by the competent officer. This 


. section provides for a search free from 


obstruction. Section 103 of the Criminal 
Procedure Code, on the other hand, lays 
down certain salient principles which 
practically would operate as safeguard] 
against the naked, arbitrary and illega- 
exercise of the power of search contems 
plated by clause 14 of the Order. The 
order provides that before making asearch 
under clause 14 of the Order, the com- 
petent officer shall call upon two or more 
respectable inhabitants of the locality 
in which the place to be searched is 
situated to attend and witness the search 
and he may issue an order in writing to 
them or any of them so to do. This is 
what is provided for in section 103 (1) 
of the Criminal Procedure Code. Sub- 
section (2) of section 103 of the Criminal 
Procedure Code, is another safeguard and 
it provides that the search shall be made 
in the presence of such two or more res- 
pectable inhabitants and a list of all 
things seized in the course of such search 
shall be prepared by the searching officer 
and signed by such witnesses. We are 
not here concerned with the other limbs 
of section 103 of the Criminal Procedure 
Code. As already stated, the intendment 
of the Order in having attracted the 
mandatory procedural prescriptions en- 
visaged in section 103 of the Criminal 
Procedure Code, is only to make such 
searches and seizures beyond controversy 
and to avoid colourable exercise of such 
powers by the officers who are enable to 
do so under the Order. 


4. What has happened in this case is, 
the competent officer, without securing 
the services of two or more respectable 
witnesses in the locality, entered into the 
business premises of the petitioner, search- 
ed the same and seized the stock of rice. 
There has therefore been an open violation 
of the statutory prescriptions as compre- 
hended in section 103, Criminal Proce- 
dure Code, which in turn is attracted by 
sub-clause (3) of clause 14 of the Order. 
If this were so, the search as such is irre- 
gular and for purposes of discussion in this 
writ petition is illegal. Whatever may be 
said of the impact of such irregularity in 
the supervening trial to which the peti- 
tioner may be subjected to, by reason of 
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the other provisions in the Order or by 
reason of the other provisions of law, it 
cannot be said that an inchoate search in 
utter disregard of the mandatory pro- 
cedural prescriptions in the order would 
amount to a bare irregularity, which can 
be condoned in the eye of law. 


5. What happened in Bai Radha v. State 
of Gujarat1, to which the learned Govern- 
ment Pleader invited my attention, was 
that there was a search so effected by the 
officer without following the procedure 
prescribed in section 15 of the Suppression 
of Immoral Traffic in Women and Girls 
Act, 1956. But the person involved was 
later on subjected to a criminal trial. 
There, a defence was taken that as the 
search was irregular, the trial could not 
be proceeded with. In that context, 
their Lordships observed: 


“Tt cannot be held that if a search 
is not carried out strictly in accordance 
with the provisions of that section the 
trial is rendered illegal.” 


On the other hand, the ratio in the deci- 
sion of the Supreme Court in Board of 
Revenue, Madras v. RS. Fhaver?, applies to 
the facts of this case. There, the learned 
Judges found that the seizure was in 
violation of the safeguards provided and 
prescribed under the Madras General 
Sales Tax Act, which also provided for 
entry, search and seizure of goods from 
licensees functioning under the said Act. 
In that connection, the Supreme Court 
observed at page 67 as follows : 


“ Therefore, as the safeguards provided 
in section 165 of the Criminal Proce- 
dure Code, were not followed, anything 
recovered on a defective search of this 
kind must be returned.” 


Section 165 undoubtedly sattracts section 
103 of the Criminal Procedure Code, as 
well 


It, therefore, follows that in the 
instant case, the search having been 
made and the seizure having been effected 
in contravention of the safeguards indi- 
cated in clause 14 of the Order and in 
violation of the procedural prescription 


1. (1970) 1 S.C.J. 929 : (1970) M.L.J (Ctl) 
414 : A.LR. 1970 S.C. 1396 

2. (1968) S.C.J. 121 ; (1967)2 LT.J. 919: 
ALR. 1968 S.C. 59. 
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in section 103 of the Criminal Procedur 
Code, which is also applicable to an 
such search, the stock of the rice seized 
has to be returned, as such seizure is the 
result of an irregular and illegal search, 
in so far as this case is concerned. Ther 

is undoubtedly anirregularity in the 
search. That there has been no illegali 

is not for the respondents to raise at this 









made absolute. 


7. The writ petition is accordingly 
allowed. There will be no order as to 
costs. 


V.K. Petition allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 

PRESENT :—R. Sadasivam and K. N. Muda- 
liyar, FF. 

Monusami .. Appellant* 
Penal Code (XLV of 1860), sections 302 and 
325—Applicability—Charge of causing death 
by throttling—Medical evidence showing that 
death was due to asphyxia due to throttling— 
Victim surviving for about 24 hours and talking 
and also taking food before death—Text-books 
not showing any instance of such victim surviving 
so long—Offence—Conviction under section 
302, if proper, 


The accused was charged with having 
committed murder of a woman under 
section 302, Indian Penal Code, by 
throttling her. The occurrence took 
place at about 2-30 P.M. on 18th May, 
1969. The victim when questioned by 
eye-witnesses stated that the accused 
pushed her down and throttled her neck. 
As the village munsif was not available no 
report could be made. On the next 
morning the appellant who confessed the 
crime in the presence of witness and the 
victim were taken to the Police Station 
by cart and a complaint (report) was 
given at 3-15 P.M. on rgth May, 1969. 
The victim died when the report was 
being recorded. The post-mortem was 
held at 12-15 p.m. on 20th May, 1969. 
The medical evidence showed that there 
were nine external injuries on the dead 
* Cr, A, No, 859 of 1969. 
23rd September, 1970. 
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body of the victim. Both the cornua of 
the hyoid bone were found fractured and 
the medical witness gave his opinion that 
death was due to asphyxia as a result 
of throttling and that death must have 
occurred some 20 to 24 hours prior to the 
post-mo mortem. He also deposed that in the 
case of asphyxia due to throttling death 
need not be instantaneous, and that even 
when the! hyoid bone was broken, the 
victim could survive for some time; but 
he did not'say how long the victim would 
survive and he was not questioned on that 
aspect. a matter of fact, however, 
the victim was proved to have survived 
at least for 24 hours and also to have 
taken some food before death and that she 
wasin a position to talk. The lower Court 
convicted’ the accused under section 302, 
Indian Penal Code. Hence the appeal. 


Held: (1)|The state of evidence about 
her s jiving for a period of about 
24 hours and her being in a physical 
condition, to speak about the overt 
act committed against her by the accused 
raised considerable doubt as to whether 
she died of asphyxia due to throttling, 
and that eminent text-writers on medical 
jurisprudence have not given any instance 
of the death of a victim surviving for 24 
hours after throttling and talking and 
taking food, but stated that the victim 
might survive for about fifteen minutes or 
thereabouts; (2) thatin the face of the 
opinion of celebrated text-writers, there 
were grave doubts as to whether the victim 
died of asphyxia as a result of throttling, 
and that,in the circumstances the offence 
made out could not be held to be one 
under section 302, Indian Penal Code, but 
only an offence under sections 325, Indian 
Penal Code, and therefore the accused 
could bejconvicted only under section 325, 
Indian Penal Gode. [Paras. 9 and 11.]. 
Tailor’ s Principles and Practice of ‘Medi- 
cal Jurisprudence,’ 12th Edition (Simpson) 
page 359; John Glaister’s ‘Medical Juris- 
rudence and Toxicology’, pages 181-182; 
odi’s Text-Book of ‘Medical jurispru- 
dence and Toxicology,’ page 124, cited. 
Appeal jagainst the Judgment of the 
Sessions| Judge of the Court of Session of 
the Dharmapuri Division at Krishnagiri 
in S. C.No. 25 of 1969. 
G. Krishnan, Advocate, Amicus Curiae, 
appointed under rule 242 of Criminal 
Rules of Practice and Orders, 1958. 
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The Assistant Public prosecutor, for State. 
The Judgment of the Court was delivered 
by 


K.N. Mudaliyar, 7—This is an appeal by 
one Munuswamy against his conviction 
and sentence for offences under section 
392, Indian Penal Code, and section 302, 
Indian Penal Code, for having committed 
the murder of one Nagammal, by thrott- 
ling her, after relieving her of a cloth- 
pouch containing Rs. 6. 


2. In brief, the skeletal outline of the 
prosecution case is spoken to by P.Ws. 1, 
2,3, 4 and 5. P.W. 1 is the son of 


Nagammal (deceased). P.W. 2 is the 
sister of P.W. 1 and the daughter of 
Nagammal (deceased). P.Ws. 3 and 4 


were working in the neighbouring fields 
near the scene of occurrence. P.W. 5 
is the husband of P.W. 2 and the son-in- 
law of Nagammal (deceased). 


3. P.Ws. 1, 2, 5 and Nagammal, the 
deceased, were Tieng together in the 
field shed of P.W. 5 at Chikkampatti. 
The appellant is the farm servant of 
one Natesan, son of P.W. 5, by his first 
wife, who is living away, separate from 
his father. On 18th May, 1969, P.W. 5 
left Chikkampatti for Giddampatti. 
Thanda for the purpose of participating 
in a panchayat. Prior to his departure for 
the panchayat, P.W. 5 asked P.W. 1 to 
sow gingelly seeds in his land and also 
plough thesame. P.W. 1 left for the field 
some 150 yards away from the field shed 
for sowing and ploughing the land. At 
about 2-30 P.M., P.W. 1 returned to 
the field hut for taking water. As he 
neared the field hut, he saw his mother 
Nagammal lying on the ground on her 
back, with the appellant sitting on her, 
throttling her neck with his hands and 
biting her face and shoulders. He raised 
ahue and cry and rushed to the appellant. 
P.W. 2 returned on hearing the cries 
of P.W. 1. She also helped P.W. 1 in 
apprehending the appellant and tying 
him to a tree nearby. Nagammal the 
deceased, was questioned and she told 
them that the appellant snatched away the 
pouch containing some money, when she 
refused to give him some change, and 
that when she came out to the kalam to 
call for aid and help, the appellant pushed 
her down and throttled her. The appel- 
lant was also questioned and he confessed, 
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having committed the offence. 
merely that. The appellant also handed. 
over back the pouch containing some 
money, some betel nuts and a chunambu 
dabba, M.Os. 1 to 4. By then, P.W. 3 
Parvathi and P.W. 4 Chinna Iyathan 
came to the scene of occurrence. They 
were also told about the occurrence by 
Nagammal, the deceased. On their ques- 
tioning the appellant, he again confessed, 
hav committed the offence. Subse- 
aaah) Natesan and others came to the 
scene of occurrence. P.W. 1 went to 
Kondagampatti to make a report to the 
village munisf but the village munsif 
was not available. Night set in. Only 
on the next morning, P.W. 1 took the 
appellant and Nagammal to Kadathur 
police station, by making the journey to 
Bommidi by cart and thereafter by bus. 
Ultimately he gave the report, Exhibit 
P-1, at about 3-15 P.M., on 1gth May, 1969. 
Even when the report was being recorded 
Nagammal died. It is unnecessary for 
us to notice the other features of the prose- 
cution case, as spoken to by the other 
Witnesses, in view of the question to be 
determined solely on the medical testi- 
mony in this case. 


4, P.W. 9 is the Civil Assistant Surgeon, 
Government Head Quarter’s Hospital, 
Dharmapuri. He conducted the autopsy 
on the dead body of Nagammal at 12-15 
p.m. on 20th May, 1969. He found nine 
external injuries on the dead body of 
Nagammal. On dissection, he found 
that both the cornua of the hyoid bone 
were fractured. He gave the opinion 
that the deceased would appear to have 
died of asphyxia as a result of throttling. 
He also stated that death must have occur- 
red some 20 to 24 hours prior to the com- 
mencement of the post-mortem examina- 
tion. “The nine injuries have been des- 
cribed more elaborately in paragraph 4 
of the judgment of the learned Sessions 
Judge. In the cross-examination of this 
witness, it has been elicited that in the 
case of asphyxia due to throttling, death 
need not be instantaneous, and even 
where the hyoid bone is broken, death 
need not be instantaneous, and the victim 
can survive for some time. It is regretta- 
ble to notice that there was no further 
pursuit on this aspect of the matter in the 
cross-examination of the doctor, parti- 
cularly, when the doctor stated that the 
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victim could survive for some time, where- 
as Nagammal survived certainly for 24 
hours nearly. In fact, the doctor has 
stated that the fact that cornua of both 
the bones of hyoid bone were broken 
does not show that there is nothing to do 
with the air passage. After stating so, 
the doctor further states that once the air 
passage is obstructed, supply of oxygen 
to the brain becomes restricted. So 
even if death doesnot ensue immediately, 
the brain suffers a stroke resulting in 
damage and death after a few hours. 


5. The plea of the appellant is one of 
admission of his guilt in the Court of the 
committing Magistrate, one of total denial 
in the Court of Sessions and one of acci- 
dent in his appeal petition before this 
Court ; In fact, he states that at 2-30 P.M., 
he returned to the field but to drink water. 
At that time Nagammal, the deceased was 
lying in front of the house. He worked 
in the hot sun with very bad eye sight and 
therefore he slipped and fell on Nagammal 
As he fell down, he put his hand on her 
neck and rose up. As soon as he rose 
up P.W. 1 came to his house and saw him 
(Munuswamy) raised (sic) from his mother. 
P.W. 1 came running towards the appel- 
lant, Munuswamy, shouting. On hearing 
the noise P.W. 2 returned and saw what 
was happening. They tied the appellant 
toa tree. Nagammal stated ‘that the 
appellant throttled her neck to snatch 
away themoney and thatthe appellant 
snatched away the money. But. the 
appedant maintained that he slipped and 
fellon the old woman. 


6. It emerges clearly from the entire 
prosecution testimony that Nazgammal, 
after the occurrence, was in a position to 


talk. In fact, it is the consistent evidence 
of the prosecution witnesses that she told 
them that the appellant had throttled her. 


She was alive till the next day, for a 
period of nearly 24 hours. In fact, 
there is the evidence that she took also 
some food in the shape of idlies, as spoken 
to by P.W. 5. This state of evidence 
about her surviving for a period of 24 
hours, more or less, and her being in a 
physical condition to speak about the 
overt actcommitted against her bythe 
appellant would raise a considerable 
doubt as to whether she died of asphyxia, 
as a result of throttling. Eminent text- 
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book writers on the subject of medical 
testimony have not given any instance 
where a victim has survived for 24 hours 
with the physical features of the victim 
taking food and talking. In fact,in Taylor’s 
Principles and Practice of Medical Juris- 

rudence, Twelfth Edition, edited by 
Keith Simpson, one finds the following 
passage at page 359, Which is illuminating 
on this aspect of the matter : 


“If, as a consequence of any such 
condition being unrelieved for several 
minutes, a sufficient embarrassment of 
breathing ensues, unconsciousness and 
death will supervene. The question 
is often put as to how long an interval 
of time might have elapsed between 
the significant part of the assault and 
loss of consciousness, and also between 
the onset of this and the time of death. 
These are very difficult questions, for 
the time interval must vary according 
to the rapidity and completeness of 
obstruction, the physical fitness of the 
subject and the rate at which the 
remaining oxygen in the blood and 
tissues is utilised.” 

7. John ,Glaister in his book “Medical 

Taperne and Toxicology” observes 

as follows at pages 181-182: 


“One of our cases of throttling was of 
rather an unusual nature since the 
victim of the attack survived for about 
three-quarters of an hour, and was 
able to return to his home both by bus 
and by walking. Post-mortem dis- 
section showed marked extravasation 
in the deeper tissues of the floor of the 
mouth, more marked on the right side. 
On the right side of the neck, the 
tissues! around the hyoid bone were 
bruised, and to a lesser extent on the 
left side. From the top of the thyroid 
cartilage down to the upper border of 
the breast-bone and extending laterally 
to the deeper tissues on both sides of 
the neck, there was massive bruising. 
The bruising extended to the posterior 
wall of the pharynx and to the adjacent 
wall of the oesophagus. It travelled 
literally from the posterior border of 
the thyroid cartilage to the opening 
of the larynx. The epiglottis was 
congested, the left anterior part was 
oedematous and on the right anterior 
part there was bruising. Bruising was 
also present on the right lateral and 
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anterior walls of the upper part of the 
larynx. The right vocal cord was 
bruised and oedematous with a 
markedly diminished air channel. 
Further bruising affected the lining 
membrane of the oesophagus. ‘The 
right superior cornu of the thyroid 
cartilage was fractured together with 
the left cornu of the hyoid bone. The 
right cornu was more mobile at its 
synchondrosis than its neighbour. 
Death resulted from oedema glottidis.” 


8. In Modi’s Text Book of Medical 
Jurisprudence and Toxicology while 
describing the three stages of asphyxia 
and the symptoms thereof, the learned 
Author makes the following observation 
at page 124: 


“ The three stages last for about three 
to five minutes before death takes place. 
They may be prolonged for two or three 
times as long; occasionally asphyxia may 
bring about death almost instantly.” 


According to the estimate of the learned 
Author,it would appearthat the maximum 
time generally might be as long as about 
15 minutes. 


9. In the face of the opinion of the 
celebrated Text-Book writers, quoted 
above, we have grave doubts as to whether 
the deceased Nagammal died of asphyxia 
as a result of throttling, particularly i 

the light of her survival for 24 hours in 
a fit physical condition to talk and eat. 
These two physical symptoms woul 
raise a considerable doubt about th 
death of Nagammal as a result of asphyxi 
caused by throttling. 








10. Webelieve the evidence of P.Ws. 1 to 
5. We also believe the extra-judicial 
confession made by the appellant to some 
of the prosecution witnesses immediately. 
It may be remembered that the appellant 
was immediately tied to a tree by P.Ws. 
1 and 2 and he was produced before the 
police on the next day. There is also 
the immediate narration of the entire 
occurrence as seen by P.W. 1 to other 
prosecution witnesses. We believe the 
entire evidence, including the admission 
of his guilt by the appellant in the Court 
of the committing Magistrate. We 
reject the theory of accident now trotted 


out at a very late stage in his appeal 
petition, 
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11. In the circumstances of the case, 
as proved by the prosecution, we cannot 
but hold that the offence made out by 
the prosecution is one under section 325, 
Indian Penal Code. We, therefore, set 
aside the conviction and sentence of the 
appellant for the offence undersection 302, 
Indian Penal Code, and find him 

ilty only under section 325, 
Indian Penal Code. We alter his con- 
viction to one under section 325, Indian 
Penal Code, and sentence him to rigorous 
imprisonment for a period of seven years. 
The conviction for the offence under 
section 392, Indian Penal Code, is 
confirmed. But no separate sentence is 
awarded. 


P.R.N. 










Conviction under 
section 302, Indian 
Penal Code. set aside 
and altered into 
coniction under section 
325, Indian Penal 
Code, Conviction 
under section 392, 
Indian Penal Code, 
confirmed, 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—R. Sadasivam, F. 
P. Govindaswami Padayachi 
v. 


—— 


Petitioner” 


Sri Suryanarayanaswami Devasthanam, 


Tirumangalakudi by its Hereditary 
Trustee, Tiruvaduthurai Adheenam 
Respondents. 


Madras Public Trusts (Regulation of Adminis- 
tration of Agricultural Lands) Act (LVI cf 
1961), sections 2 (23) and 51 (i) and (iv) — 
Lands in whith plantain crops are raised—If 
exempt from the Act. 

Lands in which plantain crops have been 
raised is not exempt from the operation 
of the Madras Public Trusts (Regulation 
of Administration of Agricultural Lands) 
Act either under sectior £1 (i) or under 
section 51 (iv). [Parcs. 2, 3.] 


Petition under Article 227 of the Consti- 
tution of India, praying the High Court 
to revise the order of the District 
Revenue Officer, Thanjavur, dated 13th 
July, 1968 in R.C. No. 39985 of 1967 


C.RP. No. 1315 of 1968. 
18th September, 1970, 


THE MADRAS LAW JOURNAL REPORTS 


{197} 


J. 10 (61 E-1 67-D, dated rath July, 
1967 on the file of the Authorised Officer, 
Land Reforms, Thanjavur. 


K. Raman, for Petitioner. 


Gopalan and K.P.H. Thulasiram, for Res- 
pondent. 


The Court delivered the following 


JupcMent :—Petitioner Govindaswami 
Padayachi seeks to revise the order of the 
District Revenue Officer, Thanjavur con- 
firmirg that of the Authorised Officer, 
Land Reforms, Thanjavur directirg the 
petitioner to surrender possession of the 
land belonging to the respondent-trust. 
The finding of the Authorived Officer and 
the District Revenue Officer that the 
petitioner owns 9,24 ordinary acres 
equivalent to 6.60 standard acres of land 
and hence he is not entitled tc retain 
possession of Sri Suryanarayanaswami 
Devasthanam lands leased to him is rot 
disputed. Ia fact, the petitioner claims 
to have surrendered 28.29 acres of land 
belonging to the trust and he claims rights 
in respect of only 4.78 acres of land on the 
ground that it is exempt from the opera- 
tion of the Act. The District Revenue 
Officer has pointed out in his order that 
the petitioner has not put forward any 
plea in his counter before the Authcrised 
Officer that 4.78 acres of land cr any 
other extent is exempt from the operation 
the Act. This itself is sufficient to dispose 
of the Civil Revision Petition. 


2. The learned Advocate for the peti- 
tioner argued that the lands in which 
plantain crops have been raised will be 
exempt from the operation of the Act. 
He relied on section 51 (1) of the Madras 
Public Trusts (Regulation of Administra- 
tion of Agricultural Lands) Act, herein- 
after called the Act, in respect of this 
contention, but the word ‘plantations’ 
used in that section has been defined in 
section 2 (23) of the Act. Accoraing to 
the said definition ‘ plantation’ means any 
land used for growing all or any of the 
following, namely, cardamom, cinchona, 
coffee, rubber or tea. In fact, section 
31 of the Act provides that nothing in 
Chapter IV shall “ apply to any land 
during the period when such land is used 
for raising as main crop, sugarcane, 
plantain or betel vines or any crop which 
dees not give any yield for a continuous 
period of two years or more from the time 


z | 
a 
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of cultivation or to any contract merely 
the collection or harvesting of the crop 
of any kind.” Chapter IV relates to 
fixation of fair rent. Thus, the exemp- 
tion provided in section 31 in respect of 
lantain and other crops refer only to 

airrent and notto the other provisions 
ofthe Act. Hence itis not possible to 
invoke section 51 (1) ofthe Act for exclud- 


ing the Tani occupied by plantain crop. 





3. The learned advocate for the peti- 
tioner argued that the lands covered by 
plan tain crop wculd fall under the exem- 
ption in section 51 (iv) of the Act. Ismail 
J., in Akshyanathaswami Devasthanam v. 
S. Ramaswami Reddiar, has considered 
the matter in detail and found that 
plaintains are not trees and hence 
exemption under section 51 (iv) of the 
Act could not be invoked on the ground 
thattheland under cultivation of plan- 
tains will constitute orchards. On the 
same reasoning it is not possible to hold 
lands in | which plantain crops are 
raised a topes. 

4, The learned Advocate for the peti- 
tioner, however, argued that as he has 
contended before the District Revenue 
Officer, that cocoanuts and plaintains 
have been raised on 4.26 acres of land, 
an enquiry should have been ordered 
as to the extent of lands over which 
cocoanut! trees have been raised in order 
to enable him to claim exemption in 
respect of the same of cocoanut thope 
under section 51 (v) of the Act. I need 
only state that no such plea has been 
specifically taken even in the lower appel- 
late Court. I have already pointed out 
that the [petitioner has not claimed any 
exemption under the Act before the 
Authorised Officer. 


roy ‘ $ 
5. There is no ground to interfere in 
revision. | The civil revision petition is 
dismissed with costs. 


6. I have dismissed the civil revision 
petition.| Hence there is no need to have 
any order regarding delivery of the 
property. 


V.K. Petition dismissed, 








I 
1. ` W.P. No, 3573 of 190, decided on 27th 
October 1969, i 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT:—G. Ramanujam, 7. 


The Radhaswami Charitable Society 
Dayalbagh Agra by its Secretary and 
another Petitioners * 
a 

The Authorised Officer Land Reforms, 
Cuddalore Respondent. 


Madras Land Reforms (Fixation of Ceiling 
on Land) Act (LVIII of 1961), section 3 (28) 
—‘Limited owner’—Meaning of—Properties 
bequeathed by testator to wife for life and then 
to a charitable trust absolutely—Life estate 
holder if a ‘ limited owner’—Applicability of 
the Act. 
Thewords ‘limited owner’ in section 3 (28) 
have been used in a restricted sense so as 
to refer to a person who has got alienable 
rights over the lands and whose rights are 
not restricted to enjoyment alone. 
[Para. 7.] 


Thus, where a testator provided by his 
will that all his properties were to be 
enjoyed by his wife for her lifetime with- 
out any power of alienation except to the 
limited extent of discharging a particular 
debt and after her death all the properties 
covered by the will except the properties 
sold for discharging the debt as directed 
should vest in and belong to a charitable 
society absolutely : 


Held, the wife cf the testator who was 
entitled only to a right of enjoyment 
over the income of the properties and 
who was not entitled to any portion of the 
corpus, which stood vested with the chari- 
table society as on the date of the death of 
testator, was not a “limited owner” as 
defined in section 3 (28) of the Act and 
hence the properties possessed by her 
under the will were exempt from the pro- 
visions of the Act. [Para. 12.] 


Petition under section 38 of Madras Act 
LVIII of 1961 and section 115, Civil Pro- 
cedure Code, praying the High Court to 
revise the orders of the Sub-Court (Land 
Tribunal) Cuddalore, dated 8th August, 
1966 in G.M.A. No. 141 of 1965, etc. 


V. Vedanthachari, V. Krishnan and P. 
Veeraraghavan, for Petitioners. 





*ORP, Nos, 6 agd 2328 of 1966. 
e Gih January, 1971, 
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K.S. Bhaktavatsalam, Additional Govern- 
ment Pleader, for Respondent. 


The Court made the following 


OrvER.—Both the above revisions are 
inter-linked and as such they are dealt 
with together. 

2. One Venugopal Naidu executed a 
will dated 5th February, 1943 whereby 
all his lands were to be enjoyed by his 
wife, Aparanji Ammal for her lifetime, 
and after her death one Radhaswami 
Charitable Society, Dayalbagh, Agra is to 
enjoy the same with absolute rights. The 
will had been duly registered. Venugopal 
Naidu died on 2nd April, 1945. His wife, 
Aparanji Ammal was in possession and 
enjoyment of the properties as per the 
terms of the said will on 6th April, 1960. 
The Authorised Officer calculated the 
total extent of the lands in the hands of 
Aparanji Ammal as 44. 30 standard acres. 
Though the said Aparanji Ammal filed a 
return on 5th June, 1963 under section 
‘8 (1) of the Madras Act LVIII of 1961 
furnishing a list of surplus lands, she at a 
later stage while preferring objections 
under section 10 (5) of the Act, put fer- 
ward a contention that the entire lands 
possessed by her under the terms of the 
will would not come under the provisions 
of the Act asthe absolute title in the same 
had vested with the said Radhaswami 
Charitable Society, a public religious 
trust. The Society to whom the proper- 
ties have been given under the will after 
the lifetime of Aparanji Ammal also filed 
objections claiming that the properties 
will not come within the purview of the 
Act as they have been dedicated tc a 
religious trust. 

3. The Authorised Officer considered 
the objections filed by Aparanji Ammal 
and the Society in proceedings under sec- 
tion 10 (5) and held that the properties 
are (not) exempt from the provisions of the 
Act, that Aparanji Ammal being entitled 
to a life estate over the entire property as 
per the will, she will, come within the 
definition of ‘ limited owner ” an defined 
in section 3 (28) of the Act, and that as 
such the lands in question which are 
possessed. by her as such “ limited owner” 
will be governed by the provisions of the 
Act. This view of the Authorised Officer 
was also accepted by the Tribunal. The 
authorities below have taken the view 
that the definition cf “ limited owner” in 
gection 3 (28) cannot be restricted to a 
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person having a ‘ widow’s estate’ alone as 
contemplated under the Hindu Law, that 
once Aparanji Ammal comes under the 
definition of “ limited owner”, her hold- 
ing will be governed by the Act, and that 
the excess lands in her possession have to 
be dealt with under the provisions of the 
Act. Aggrieved against the decision of 
the authorities below. Aparanji Ammal 
has filed C.R.P.No. 2328 of 1966 and the 
Society has filed C.R.P. No. 2286 of 1966. 
Subsequent to the filing of these revisions 
it seems that Aparanji Ammal had surren- 
dered her life interest in favour of the 
society, and that all the lands covered by 
the will had been physically handed over 
to thesociety on the date of the said sur- 
render. In these circumstances, the ques- 
tion is whetherthe properties possessed 
by Aparanji Ammal as on 6th April, 1960 
are exempted from the provisions of the 
Act as contended for by the petitioners. 
4. It is contended on hehalf of the 
petitioners that the definition of “ limited 
owner” under section 3 (28) will take in 
only persons who have a life estate analo- 
gous to women’s estate known to Hindu 
Law, and not every person who has a 
limited or a life interest, that except in a 
case of Women’s estate the other limited 
or life estate holders cannot part with the 
property by alienation or otherwise, nor 
have they any alienable interest in the 
estate, as there is a vested interest created 
in favour of the remainderman, and that 
in such cases the limited or life estate 
holder cannot be asked to surrender the 
excess lands to the prejudice of the remain- 
derman. It is also pointed out that the 
definition of “ limited owner” in section 
3 (28) itself suggests that the life estate 
holder should have an alienable interest, 
and reliance is placed on the words 
“includes persons deriving rights 
through him” occurring in the lattér 
part of the definition, as indicating that 
the person contemplated under the 
definition is one who can pass title to 
others and not one who has no power of 
disposal over the properties. 

5. Thelearned Government Pleader, on 
the other hand, contends that a conjoint 
reading of the definition “‘ to hold land” 
in section 3 (19) the definition of ‘ owner’ 
in section 3 (33), the definition of “ fall 
owner” in section 3 (16) and the defini- 
tion of “limited owner” in section 3 (28) 
suggests that “ limited owner” will cover 
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not only persons having a woman’s estate 
as understood under the Hindu law, but 
all life estate holders including persons 
whose enjoyment of the propane T is 
restricted personally to their lives, an 

that the word “limited owner” has not 
been used in a narrow sense so as to 
attract only such estates as are known as 
‘women’s estate’ under the Hindu law. 


6. From the facts set out above it is 
seen that the properties in question have 
to be enjoyed by the wife of the testator 
during her lifetime without any power of 
alienation except to the limited extent of 
discharging a particular debt mentioned 
under the will, that all the properties 
covered by the will except the properties 
sold by the testator’s 5 wie for discharging 
the debt.as directed should vest in and 
belong to'Radhaswami Charitable Society 
absolutely to be utilised for any of its 
charitable purposes, and thatthe Society 
should become absolute owner of the 
properties after the death of the testator’s 
wife. The testator had specifically creat- 
ed a life estate in favour of his wife and an 
absolute iestate in favour of the Society 
after the! termination of that life estate. 
The question is whether the ceiling can be 
fixed in respect of the property covered 
by the will on the basis that the property 
is the holding of the testator’s widow. 


7. The definition of the words “ to hold 
land” under section 3 (19) indicates thata 
person must own land as owner or possess 
or enjoy land as possessory mortgagee or as 
tenant or as intermediary or in any one or 
more of those capacities. ‘‘ Owner” has 
been defined in section 3 (33) to include a 
full owner or a limited owner. “ Full 
owner” has been defined under section 
3 (16) as'a person entitled to the absolute 
proprietorship of land, and a limited 
owner has been defined under section 3 
(28) to mean any person entitled to a life 
estate including persons deriving rights 
through; him. The definitions of ‘ full 
owner” and “limited owner” throw some 
light as to what is contemplated by the 
definition of ‘ limited owner’ in the Act. 
While by the definition of “full owner” 
the Act contemplates a person with 
absolute; and proprietory rights in the 
land, the definition of “ limited owner” 
appears to contemplate a person with 
stenable rights in the land, though on a 
plain and literal reading of the definition 
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of ‘limited owner’, even persons having 
right of enjoyment during their life in the 
lands will come under the definition. It 
is well established that the real intent of 
the statute must be gathered from the 
words in the statute itself and that if the 
expression used in the statute read in 
the context of the entire enactment is 
capable of two constructions the construc- 
tion which is in consonance with the aim 
and object of the Act should be adopted. 
Here having regard to the provisions for 
notice, etc., at the time of the enquiry 
under sections 10, 12 and 18 and the pro- 
visions for claims to the compensation, 
it appears to be clear that the rights of the 
holders of vested interests in the lands 
generally do not seem to have been 


affected by the definition. Having 
regard to the scheme of the Act, it 
appears to me that the words ‘ limited 


owner’ have been used in a restricted 
sense so as to refer to a person who has 
got alienable rights over the lands and 
whose rights are not restricted to enjoy- 
ment alone. When a property has been 
given to a person to be enjoyed for life 
without any power of alienation, leaving 
the remaindermen to take over the pro- 
perty absolutely after the intermittent 
life interest, can it be said that the life 
interest holder becomes the owner during 
his lifetime? In such case the property 
vests in the ultimate donee to whom the 
absolute estate has been given after the 
life interest and he has a present right of 
future enjoyment. Ifthe interest given is 
in the nature of women’s estate as under- 
stood in Hindu Law, then the remainder- 
man takes only a contingent interest. 
Section 119 of the Indian Succession Act, 
1925, says that where by the terms of a 
bequest the legatee is not entitled to imme- 
diate possession of the thing bequeathed, 
a right to receive it at the proper time 
shall normally become vested in the 
legatee on the testator’s death and such 
interest is made heritable. Section 19 of 
the Transfer of Property Act also lays 
down that where, on a transfer of pro- 
perty, an interest therein is created in 
favour of a person specifying that it is to 
take after the termination of a prior 
interest in the same property given to 
some other person, such interest vests 
on the date of the transfer and such vested 
interest is made heritable. In cases of 
vested interests, the gift is complete 
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and immediate but only the enjoyment is 
postponed. It is well known that a 
vested interest is both transferable and 
heritable. Estates may either vest in 
possession as where there is a present 
right to the immediate possession and 
enjoyment, or vest in interest as where 
there is a present indefeasible right to 
the future possession and enjoyment. 
When a property is given to A for enjoy- 
ment for life without a power of aliena- 
tion and then to B absolutely, then the 
property is said to vest in possession in A 
and vest in interest in B on the date of 
the gift itself. While A has no power to 
alienate the property B can deal with it 
by sale or otherwise subject to A’s right 
of enjoyment for life. From the moment 
the property vests the legatee or the 
donee can deal with it by sale, gift or 
will as he pleases irrespective of the 

uestion whether or not he had received 
the same. (Vide Bhagavati Bramanya v. 
Kalicharan Singh, and Ramanuja Ammal v. 
Sami Pillat®, 


8. Section 6 (4) of the Transfer of 
Property Act, provides that where a per- 
son’s interest is restricted to his personal 
enjoyment such an interest cannot be 
transferred. An interest restricted to 
personal enjoyment for life without any 
power of alienation cannot naturally be 
transferred inasmuch as if such transfer 
were to be allowed, it might defeat 
the object underlying the grant of such 
an interest and will be quite inconsis- 
tent with the intention of the testator. 
Having regard to the definition of ‘to 
hold land’ the right of ownership for the 
duration of one’s life seems to have been 
contemplated by the definition of 
‘limited owner’ as a person entitled to a 
life estate. The word ‘estate’ seems to 
imply full estate and partial interest 
therein. It is difficult, therefore, to 
comprehend that the definition of “limited 
owner” is intended to attract all persons 
to whom a right to enjoy the income of 
the properties without any power of 
alienation has been given. 


9. Mr. Vedanthachari, learned Counsel 
for the petitioner in one of the revisions, 
contends that ‘owner’ normally means a 
person having a vested interest and nota 
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person who is entitled to some enjoy- 
ment for a period limited to the duration 
of his life, that mere possession or enjoy- 
ment without title cannot amount 
“to hold”? under the definition that pro- 
perty never vests in a holder for life with- 
out any power of alienation and that in 
such cases the life interest is restricted 
to personal enjoyment only. The learned 
Counsel refers to Talla Pragada Subba Rao v. 
Gopisetti Narayanaswami Naidu Garu1,where 
while deciding the question whether a 
lessee from a landholder who is not 
himself cultivating the land comes within 
the definition of a ‘ryot’ in section 3 (15) 
of Madras Act I of 1908, the Court held 
that if the lessee has taken from the lands 
themselves kudiwaram interest and pay- 
ing the melwaram to the landlord, then 
whether he cultivates the lands himself 
or he is compelled by circumstances to 
have it cultivated for him, he will be a 
ryot under the definition. Section 3 (15) 
defines “‘ryot” as a person who holds for 
the purpose of agriculture ryoti land in an 
estate on condition of paying to the land- 
lord the rent which is legally due upon 
it. It is pointed out by the learned 
Counsel that the word ‘holds’ in the 
definition has been understood by the 
Court in that case to mean not the person 
in actual cultivation but the person who 
is entitled to the Audiwaram interest of 
the land and that this decision supported 
his plea that “‘holding” does not merely 
mean session without any right of 
ownership or proprietorship. The above 
decision in a way supports the conten- 
tion of the learned Counsel. Rajendra 
Narain Singh v. Sunder Bibi?, has also 
been relied on. In that case in a com- 
promise decree certain villages were 
granted to a person without power of 
transfer during his lifetime, in order 
that he should possess and enjoy the 
income thereof in lieu of his maintenance. 
When the decree-holder who obtained a 
decree against that grantee proceeded 
against his interest in the village, it was 
held by the Judicial Committee that the 
interest conveyed in favour of the grantee 
in the villages in question was, under 
section 60 (n) Civil Procedure Code, 
neither attachable nor saleable and that 
even though the villages had been given 
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for enjoyment, he had no saleable or 
transferable interest. In Beni Madho v. 
Bhagwan Prasad', one S, executed a will 
whereby he gave all his property after 
the death of himself and his wife M to 
his daughter B and his nephew D. D., 
survived the testator but predeceased M. 
In those facts the Court held that there 
was a vested and transmissible interest 
given to D on the death of the testator 
though his possession and enjoyment was 
postponed till the lifetime of the widow, 
M. In SBasantha Coomer Goswami v. 
Kumudini Dassee®, the Judicial Committee 
construed ‘a will which provided that the 
testator’s mother and wife were to suc- 
ceed to his property for life and on their 
death the sons of bis sisters who were then 
in existence as also those who may be 
born thereafter shall take in equal shares 
absolutely with rights of inheritance, and 
held that the nephews took a vested 
interest on the death of the testator and 
the vesting is not postponed until after 
the lifetime of the mother and wife of the 
testator. 


10. Lakshmana v. Ramier?, was a case 
where a testator died leaving him surviv- 
ing a widow and a married daughter 
having a number of children. By this 
will the testator directed that after his 
lifetime his wife shall enjoy his entire 
roperties' till her lifetime, that after 
ber lifetime his daughter and her heirs 
shall enjoy them with absolute rights and 
powers of alienation. While construing 
the effect! of the said directions by the 
testator iù that case, their Lordships of 
the Supreme Court expressed that the 
widow took a limited estate in the English 
sense of the term than like a full Hindu 
widow’s estate, that the limited powers of 
alienation given to her fell short of a 
widow’s estate, that she had complete 
control over the income of the property 
during her lifetime but she had no 
‘power to deal with the corpus of the 
estate, that though the daughter was not 
entitled to immediate possession of the 
property, ‘she got a vested interest in it 
on the testator’s death and that the 
daughter had a present right of future 
enjoyment in the property. Itis material, 
according; to their Lordships, to find out 
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whether the life estate holder had an 
alienable interest or not, and if he has 
no such alienable interest, his interest is 
only a limited interest and not an estate 
as contemplated in a woman’s estate. 

definition of ‘limited owner’ uses 
the word life estate and life estate is 
normally used to mean a freehold 
interest in lands the duration of which 
is confined to one’s life. 


11. “Life estate” has been explained by 
Ramanatha Iyer in his Law Lexicon as 
“freehold interest in lands, the duration 
of which is confined to the life, or lives 
of some particular person or persons, or 
to the happening or not happening of 
some uncertain event” and “estates for 
life’? has been lained as an estate 
capable of subsistence for the term of a 
life and they are said to arise by act of 

arties or by operation of law. ‘Limited 
interest’ has been defined as a duration 
or extent of the property less than that of 
the absolute property. In Rangammal v. 
Marudamuthu Muthurqja*, this Court, while 
construing the scope of section 14 
(1) of the Hindu Succession Act had 
expressed the view that “the words 
‘possessed by’ in that section are not 
intended to apply to a case of mere 
possession without title.” The Supreme 
Court also had expressed the view in 
Kotturusami v. Veerayya*, that “possession 
in section 14 is used in a broad sense 
and in the context means the state of 
owning or having in one’s hand or power.” 
In the case in Rangammal v. Marudamuthu 
Muthuraja*, a Hindu widow who inherited 
the property from her husband executed 
a settlement deed under which she 
merely retained a right to enjoy the 
income till her lifetime jointly 
with the settlee without any power 
of alienation but granted an 
absolute interest in the properties to the 
settlee after her lifetime and it was held 
that the possession of the properties 
by the widow during her lifetime will not 
attract the provisions of section 14 (1) 
on the ground that mere possession after 
parting with title will not attract that 
section. The learned Counsel for the 
petitioner also submits that though the 
words “limited owner” are wide enough 
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to cover all life estate holders, it should 
be interpreted in the light of the other 
provisions of the Act and ifso done, it 
will only refer to such life estate holders 
who are capable of, or empowered to dis- 
pose of the property, and that the latter 
portion of the definition clearly brings out 
that intention. The words ‘life estate’ 
in section 3 (28) has to be interpreted to 
efer to ‘full estate for life’ and not ‘a 
jimited estate for life.’ : 


12. My attention also is invited to 
section 50 which provides for the deter- 
mination of compensation for lands 
acquired by the Governmert under 
section 18, and section 52 providing for 
the disposal of the claims of limited 
owner in respect of surplus land. Section 
50 provides for payment of compensa- 
tion for the surplus land, and section 52 
provides for the method of determination 
of compensation for the surplus land 
acquired by the Government. Section 
52 states that where any surplus land is 
acquired from a limited owner, the 
amount of compensation payable in 
respect of such surplus land under 
section 50 shall be kept in deposit with 
the prescribed authority, and that the 
limited owner is entitled only to the pay- 
ment of interest therefrom, and that the 
amount of compensation has to be 
ultimately paid out to the person becom- 
ing absolutely entitled to the lands. 
Section 52 (2) uses the words “‘person or 
ns becoming absolutely entitled 
thereto” and this contemplates devolu- 
tion of interest after the death of the 
limited owner and does not seem to 
rovide for cases where the property 
had vested on the death of the testator 
or the date of the gift the property on 
persons who had become absolutely 
entitled to even on the death of the 
testator or on the date of gift, but whose 
possession and enjoyment also being 
tponed till the lifetime of the life 
interest holder. Further, section 51 which 
provides for disposal of claims of usufruc- 
tuary mortgagee in respect of lands 
declared surplus and acquired: under 
section 18 provides for the excess lands 
reverting to the mortgagor if he has got 
lands less than the ceiling limit. Simi- 
larly in case of leases also the excess lands 
from the lessees’ holding is made ‘to 
revert to the lessor if he held land less 
than the ceiling limit, under section 17 
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of the Act. But no such provision is 
made in case of persons in whom a 
property is vested on the death of the 
testator and whose right of enjoyment 
is only postponed till the lifetime of the 
limited owner, if he holds less than the 
ceiling limit. All these point out that 
the intention of the Legislature in defining 
“limited owner” is to take in only such 
persons who held lands with powers of 
alienation etc.,for a duration of their 
life and not any life interest whatever be 
its character. In this view it has to be 
seen whether the interest acquired by the 
petition in G.R.P. No. 2328 of 1966 is 
sufficient to attract the definition of 
“limited owner” under section 3 (28) : 
It is true, the will gives aright of aliena- 
tion- but such rights of alienation is 
only limited to the disposal of the pro- 
perty for discharging the debt referred 
to in the will. Such a limited power 
of alienation falls short of a full estate, 
and she had no power to deal with the 
corpus of the estate except to the limited 
extent indicated above. Subject to the 
right of the testator’s widow to enjoy the 
property during her lifetime, the pro- 
perty has vested in favour of the society 
even on the death of the testator and it 
has become the owner of the property, 
subject to the rights of enjoyment etc., 
granted in favour of the testator’s widow. 
The directions given by the testator under 
the will in this case attract the principle 
of the decision in Lakshmana v. Rama Iyer}, 
and therefore, it has to be held that the 
interest conferred on Aparanji Ammal, 
the testator’s widow is more like a 
limited estate known to English law 
then like a widow’s estate, known to 
Hindu law. It has, therefore, to be held 
in this case that Aparanji Ammal, who is 
entitled only to a right of enjoyment over 
the income of the properties and no 
entitled to any portion of the corpus, whi 
stands vested with the society as on th 
date of death of the testator, is not 
limited owner as defined in the Act and 
as such she cannot be held to be a perso: 
** holding ” the lands in question as con- 
templated in the definition to “hold”. 


13. The learned Government Pleader 
would further contend that, though the 
wife of the testator is not entitled to full 
interest in the property but only a life 
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interest as understood in the English 
sense, still her limited interest in the 
surplus lands can be acquired by the 
Government under section 18 without 
prejudice ‘to the right of the person in 
whom the property has vested, and that 
it has been Pane clear under section 5 (6) 
that in calculating the extent of land 
held or deemed to be held by any person, 
the extent of land which may revert to 
such person immediately, after the death 
of any limited owner shall during the 
lifetime of the limited owner, be excluded. 
The contention is that so long as the 
limited owner is alive the property cannot 
be taken to be the holding of the person 
in whom the property has vested but that 
it should be treated as being included 
in the holding of the limited owner. It is 
not possible to accept this contention for 
section 18' does not contemplate acquisi- 
tion only of a partial interest in property. 
Section 18 (3) states that on the publica- 
tion of the notification under sub-section 
1), the lands notified shall vest in the 
overnment free from all encumbrances 
with effect from the date of such publica- 
tion and all right, title and interest of all 
ersons in such lands shall be deemed to 
ave been'extinguished from the said date. 
This provision cannot comprehend an 
acquisition of a partial interest in the 
property as contended for on behalf of the 
tate. 


14. Besides, it has been held in Commis- 
sioner of Income-tax v. Radhaswami Satsangh 
Sabhat, that the Radhaswami Charitable 
Society to whom ultimately the property 
has been given absolutely is a religious 
and charitable trust entitled to get exemp- 
tion under section 4 (3) of the Indian 
Income-tax Act of 1922. In view of the 
said decision it was not disputed on 
behalf of the State that the ami 
Charitable Society is a religious Trust. 
Under section 2, the provisions of the 
Act will not apply to the lands held by 
such a religious trust. Even if the said 
society is not treated as a religious trust 
as coming under section 2, it can be 
treated as a charitable trust entitled to 
be exempted under section 73 (ii) (a). 
As there he been a vesting of the proper- 
ties in the Society on the testator’s death 
as per the terms of the will it can be said 
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that the lands have to be treated as the 
lands of the society and ifso treated, they 
will stand exempted from the provisions 
of the Act. 

15. In the result, both the civil revision 
petitions are allowed and the orders of the 
authorities below are set aside. „ There 
will be no ordcr & to costs. 

V.K. Petition allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT:— Ramakrishnan and Ramanujam, 


Union of India owning the Southern Rail- 
way by General Manager, Madras and 
another Appellants* 
y 


Sri Rajendra Mils Ltd., Salem by Power- 
of-Attorney Agent, S. Singaram Chettiar 
and another Respondents. 


Railways Act (IX of 1890), (as it stood 
before its amendment in 1961), section T2— 
Contract Act (IX of 1872), section 152— 
Goods consigned at railway risk—Duty of 
railway— Damage due to fire—Liability of 
railway—Onus of proof and presumption of 
negligence. 


Under the Railways Act of 1890, as it 
stood before its amendment in 1961, the 
liability of the Railway in respect of goods 
carried has been equated to that of bailees, 
instead of insurers. [Para. 11.] 


In the present case the Railway cannot 
be said to have discharged its onus of 
proving that with respect to the goods 
carried by it at its risk it had exercised 
all possible and reasonable care and 
caution which a prudent man would do 
if the goods were his own. Inthe circum- 
stances the principle of reg ipsa liquitur 
and the presumption under section 114 (g) 
of the Evidence Act, may be applied to the 
facts of the case to fasten liability on the 
railway for the damage caused to the 
goods, while in its custody, by fire. 

[Para. 12.] 
Appeal No. 263 of 1963, dated 19th Sep- 
tember 1969, from decree of Subordinate 
Judge, Salem, dated 1st September, 1962. 
K. S. Jacob, S. L. K. Ratan, and 
R. Vedantham for Appellants. 


“Appeal No. 263 of 1963. 
mane 19th September, 1969 





42 


M. Gopalaswami Iyengar, for Respon- 
dents. 


The Judgment of the Court was delivered 
y 


Ramanujam, J3.:—The defendant in O. S. 
No. 69 of 1960 on the file of the Sub- 
Court, Salem, is the appellant before us. 
The suit was filed by the plaintiffs, Sri 
Rajendra Mills Limited, Salem and the 
Eagle Star Insurance Company Limited, 
Bombay against the Union of India, 
representing Southern Railway and Cen- 
tral Railway for damages in a sum of 
Rs. 10,128 being the loss suffered by 
them asa result of the damage to the 
first plaintiff’s goods by fire. The facts 
which gave rise to the suit are not in 
dispute. 


2. The first plaintiff was a consignee 
of 100 bales of pressed cotton from 
Messrs. Naran Das Rajaram (Private) 
Limited, Bombay. The bales were 
securely packed and delivered in good 
condition at Banosa in the Central Rail- 
way and were accepted for carriage at 
railway risk to be delivered to the plaintiff 
at Salem in Southern Railway, under 
invoice No. R. R. No. 9120/34, dated 
2nd March, 1959. Out of the said con- 
signment of 100 bales, 90 bales were 
loaded in one wagon and 10 bales were 
loaded in another. The wagon contain- 
ing 90 bales arrived at the Salem and the 
contents were found to be damaged by 
fire. The remaining 10 bales were how- 
ever received later in good condition and 
accepted by the first plaintiff on 9th May, 
1959. As the first plaintiff refused to 
take delivery of the 90 bales, the Railway 
authorities surveyed the goods on 9th 
May, 1959 and found 21 bales were in 
good condition and the other 69 bales 
were damaged and they assessed the 
damage for, 23 bales at 22 per cent; 30 
bales at 30 per cent; 16 bales at 40 per 
cent. The plaintiff took delivery of the 
21 bales which were in good condition 
and refused to take delivery of the damag- 
ed bales. Ultimately the damaged 69 
bales were sold with a view to minimise 
the damages, through the intervention of 
the second plaintiff who are the insurers 
for the consignment for Rs. 21,000. 


3. It was the plaintiff’s case that the 
resul'ing Joss caused to them by the fire 
was Rs, 14,105 that the damage was 
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caused due to the aots of negligence, 
malfeasance and non-feasance on the 
part of the Railway administration during 
the transit of the goods and that though 
they are entitled to claim the said damage 
of Rs. 14,105, they are restrioting their 
claim in tre suit to Rs. 10,128 being the 
damages at the percentage estimated by 
the Assistant Traffic Superintendent at the 
survey held on 9th May, 1959. 


4. The defendant admitted that 100 
bales of piessed cotton were accepted for 
carriage from Banosa to Salem on 2nd 
March, 1959 and they weie sent in two 
wagons as stated by the plaintiffs. As 
regards the consignment of 90 bales which 
was loaded in one wagon C. R. 4028 at 
Banosa station, the defendant pleaded 
that they were transhipped into P.R.C. 
88933 at Muitazapur owing to break of 
gauge on 5th March, 1959, that it was 
received at Balharsha on 6th March, 1959 
and that soon thereafter the wagon was 
found on fite whioh was immediately 
extinguished with the help of water from 
the water hydrant nearby. According to 
them the fire was purely accidental and 
not to due to any negligence or miscon- 
duct on the part of the Railway adminis- 
tration or its servants. They stated that 
all care and caution required of the Rail- 
way had been taken, and that the cause of 
fire was beyond the control of the Rail- 
way authorities. The defendant repu- 
diated the claim on the ground that the 
fire was purely accidental and not due 
to any misconduct or negligence either 
on the part of the Railway administration 
or its servants. 


5. The learned Subcidinate Judge of 
Salem, who tried the suit, found that the 
goods were carried by the defendant at 
the risk of the Railway and as such it 
was for the Railway administration to 
show that the damage was caused not on 
account of any negligence or misconduct 
onthe part of the Railway administration 
or its servants. This finding that the 
goods were carried at the risk of the Rail- 
way is not challenged before us. The 
learned Subordinate Judge, after conside- 
ting the evidence, both oral and docu- 
mentary, held that the damage was occa- 
sioned on account of the negligence on 
the part of the Railway administratiou 
and assessed the damage in asum vı 
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Rs. 8,623: 85 and granted a decree for 
the said sum, 


6. The learned Counsel for the Railway 
administration did not dispute the quan- 
tum of damages fixed by the lower Court. 
The only! three contentions that were 
urged before us by the learned Counsel 
for the Railways are: 


1. That the trial Court was in error in 
taking the view that the burden of prov- 
ing want ‘of negligence or misconduct is 
on the part of the Railway administration. 

2. that the trial Court has not pro- 
perly appreciated the evidence adduced 
by the Railway administration which is 
sufficient to shift the onus on to the plain- 
tiffs in whom the burden of proof of the 
issue as to the negligence ultimately rests, 
and 

3. that the trial Court was also in 
error in invoking the presumption under 
section 114 (g) of the Indian Evidence Act 
and the principle of res ipsa loquitur to 
the facts of this case. 


7. According to the learned Counsel for 
the appellant, even in a case where the 
goods are, carried at Railway risk, once 
the Railway satisfies the Court that they 
have taken all due care and caution asa 
man of ordinary prudence would take on 
such goods if they were his own, the 
burden of proof shifts to the plaintiffs 
and they have to prove positively that 
the Railway was negligent and that the 
loss had occurred as a result of such negli- 
gence. The learned Counsel took us 
through ‘the evidence of the various 
witnesses ion the defendant’s side and 
urged that the evidence adduced is quite 
sufficient to show that the defendant has 
taken all possible care and caution asa 
man of ordinary prudence would take 
if the goods were his own. He parti- 
cularly relied on the evidence of D. Ws. 
6 and 8. 

[After discussing the evidence his Lord- 
ship said], 


8. Relying on the deposition of the 
above witnesses examined on the side of 
the defendant, the learned Counsel for the 
appellant submits that it has been clearly 
established that the wagon was found to 
be “watertight”, properly secured, without 
craoks, crevices that the wheels were tested 
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for hot axle and brake power, etc., that 
the duty of the Railway does not extend 
any further and that the Railway is not 
responsible for accidental fire. The learned 
Counsel relied on following decisions: 


Indian Trade & General Insurance Co. 
v. Union of India‘, and Fushraj Than- 
mull v. Union of India.* 


and contended that where the defendant 
has shown that there has been no failure 
or negligence on its part, it is incumbent 
upon the plaintiff, in order to establish 
liability on the defendant, that there was 
negligence on the part of the Railway 
authorities or their servants or agents, 
According to the learned Counsel, the 
plaintiff has not adduced any evidence in 
this case to prove want of care or that 
there was negligence on the part of the 
Railway authorities or their servants or 
agents. On the facts of the case in 
Furshrai Thanmull v. Union of India? 
it was held that the cause of fire 
was beyond any control of the Rail- 
way authorities and that on the materials 
disclosed by the Railway authorities it 
was Clear that they took all possible care 
and precaution to extinguish the fire and 
were not negligent in any manner. On 
the findings aforesaid the Court held that 
the defendant was not liable for damages 
as the plaintiff did not show any ground 
to suggest that there was any negligence 
or misconduct or lack of care on the part 
of the Railway authorities or its servants 
or agents. 


9. In Indian Trade & General Insurance 
Co. v. Uniun of Indiat dealing with the 
responsibility of the ones administra- 
tion in cases of this kind, G. K. Mitter, 
J., expressed as follows:— 
“The responsibility of the Railway 
administration, therefore, is that of a 
bailee under the provisions of section 
151 of the Contract Act It has to take 
as much care of the goods bailed toit as 
a man of ordinary prudence would, of 
his own goods of the same bulk, quality 
and value, and by virtue of the provi- 
sions of section 152, is not to be respon- 
sible for any loss, destruction or 
deterioration if it has taken the care 
which section 151 enjoins upon it. The 
1. AIR. 1957 Cal. 190. 
2 ALR, 1960 Cal, 458. 
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result of the statutory ` provisions, 
therefore, may be summarised as 
follows: 

1. The Railway administration must 
take as much care of the goods while 
under its control as a man of ordinary 
prudence would take of such goods if 
they were his own. 

2. The Railway administration is liable 
for the loss, destruction, etc., if it 
happens by its default or negligence. 

3. When loss, destruction, eto., occurs, 
it is not for the plaintiff to prove, in 
the first instance, as to how it 
happened.’’ 

Then as regards the burden of proof 
the learned Judge expressed as 
follows:— 

“The burden of proof of the issus as 
to negligence ultimately rests with the 
plaintiff. The plaintiff has to satisfy 
the Court that the defendant was negli- 
gent but the duty of showing how the 
consigament was dealt with during 
transit lies on the Railway administra- 
tion, as a matter within its special 
knowledge. As the law does not cast 
on the plaintiff the obligation of 
proving how the loss, arose and as it 
imposes on the defendant the duty of 
showing how the goods were dealt 
with while under its control, the later 
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the decision of the Privy Council in 
River Steam Navigation Co. v. Choutmull,? 
wherein, while dealing with a case of 
fire to a consignment of jute properly 
put on board a vessel, held that under 
the Indian Carriers Act, the carrier can 
avoid the liability if it proves that there 
was no negligence on its part. But on 
the evidence in that case the carrier was 
held to be liable for the loss caused by 
the fire. It was noted in that case that: 


“A fire took place and it is the 
common case that it did not arise from 
spontaneous combustion. It, therefore, 
must have arisen from some cause 
either external to the flat or internal 
in the flat. If it occurred from a fire 
within, it would appear that the onus 
is not discharged by the defendants, 
because they had the control of the flat. 
If the fire took place inside, they must 
have done something or other, or 
something must have happened on the 
vessel inside of the flat, which led to 
the fire. They are, therefore, driven 
to suggest causes for its occurring from 
something external to the flat; and it 
certainly is a very remote, and rather 
a fanciful, suggestion that it arose from 
some spark coming from certain ding- 
hies or smaller boats that were in the 
neighbourhood.” 


must first adduce evidence disclosing its 
treatment of the goods ani the plain- 
tiff may rely on that evidence in addi- 
tionto any tendered by him to show 
that the loss had occurred by reason of 
defendant’s default or negligence or 
that loss could not have occurred but 
for such default or negligence. If the 
defendant does not adduce all the ‘evi- 
dence at its command the plaintiff may, 
in proper cases, ask the Court to make 

a presumption under section 114 (g), 

and to come to the conclusion that the 

evidence which has been withheld 
would have gone against the defen- 
dant.” 

We find from the facts of that case 
that that was also a case where goods 
were carried at the Railway risk. With 
respect we agree with the view taken by 
the learned Judge in that case. 


10. The learned Counsel for the res- 
pondents onthe other hand relied on 


11. The law as to the Railway’s 
liability in respect of goods carried has 
been changed from time to time. Under 
the Railway Act of 1854 (Act XVIII of 
1854) the Railway company was answer- 
able for any loss or injury caused by gross 
negligence or misconduct on the part of 
their agents or employees. But under the 
the Carriers Act of 1865 (III of 1865) the 
liability of the railway was treated to be 
that of an insurer. The next Aot, Rail- 
ways Act 1879 took the Railways out of 
the Carriers Act by providing that nothing 
in the Carriers Act of 1865 shall apply to 
carriage by Railways and by repeal of the 
1854 Act. the liability of the Railways was 
again treated as that of insurers in res- 
pect of loss or injury to the goods 
carried. Under the Railways Act of, 
1890 (IX of 1890) the liability of the 
Railway was equated to that of bailees, 
instead ofinsurers. By the amendment 


1 (1899) LR. 26 I.A. 1 (PC). 
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in 1961 to the Act of 1890, the liability 
ofthe Railway has again been equated to 
that of an insurer, that is, of a common 
carrier as it is understood in English Law. 
But we are concerned in this case with the 
Railways Act of 1890 before this amend- 
ment in 1964. 


12. The question is whether the defen- 
dant in this case has exonerated itself by 
showing (that they have taken due care 
and caution in the carriage of the goods. 
From the evidence discussed above, it 
seems to| us that the Railway has not 
discharged the onus by showing that all 
possible « care and caution has been taken 
in this case. It is seen that the goods 
were transhipped from the narrow gauge 
to broad gauge at Murtazapur on 5th 
March, 1959 in the suit wagon withont 
the same being actually tested for water 
tightness. D.W Ł has admitted that he 
assumed! that the wagon was “water 
tight” as it was labelled as “stenciled 
watertight”, and that he was not aware as 
to when|the wagon was last overhauled. 
From this it is clear that the consign- 
ment of the cotton bales was placed ina 
wagon which was not actually tested to 
be watertight. There is another factor 
whioh is also significant. The goods 
were transhipped by a contractor, one 
Kammal, from the narrowgauge to 
broadgauge and the  transhipment 
according to D.W. 1 would have taken 
30 to 45| minutes. It is not known how 
the goods were handled by the contrac- 
tor or his servants during transhipment. 
A doubt arises as to whether there was 
any negligence by the said Kammal or 
his servants during transhipment and it 
cannot be ruled out as the said Kammal 
or anyone of his employees have not been 
examined. The evidence of D.W. 1 that 
the transhipment was done under his 
supervision is too much to be believed as 
he could not be expected to have been 
present throughout on the scene during 
the course of transhipment which 
admittedly took 30 to 45 minutes. 
Further, there is no evidence before the 
Court ag to the history of the wagon as 
to when it was overhauled ard stenciled. 
Though|D.W. 6 the Train Examiner has 
deposed! that after the fire was extin- 
guished | there was a mechanical exami- 
nation of the wagon, that he found the 
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wagon without any defect and that he 
immediately released for traffic for re- 
loading, it is difficult for us to believe 
that there was such a thorough examina- 
tion as spoken to by this witness for, if 
there was no defect in the wagon, fire 
should have originated from inside from 
spontaneous combustion, which is not 
the case put forward by the defence in 
this case, or the Railway must have done 
something or other or something must 
have happened inside the wagon which 
led to the fire. We are left in this case 
withthe doubt asto the origin or the 
cause of the fire. In this connection, we 
have to note that there was a depart- 
mental enquiry conducted on the cause 
of fire by the Traffic Inspector sometime 
after the fire was put out and this is 
spoken to by D.W. 2, the Assistant 
Station Master at Balharsha. The said 
enquiry should have thrown some light 
asto the cause of the fire. But that 
report of the enquiry officer is not before 
the Court. The enquiry officer who 
could have thrown considerable light on 
this question has not also been examined. 
It is not known who were all the witnes- 
ses who were examined in the said 
enquiry and what was the result of the 
enquiry. Inthe absence of the exami- 
nation of the enquiry officer who 
enquired into the cause of the fire immedi- 
ately after it occurred, we are not pre- 
pared to hold that the fire was only 
accidental. The defendant cannot be 
held to have discharged its onus of show- 
ing that it had exercised all reasonable 
care and caution in dealing with the 
suit consignment. In the circumstances 
we are of the view that the principle of 
res ipsa loquitur and the presumption 
under section 114 (g) of the Evidence 
Act may be applied to the facts of this 
case. 


13. The learned Counsel for the appel- 
lant contends that the enquiry report is 
not evidence, that the defendant 1s not 
bound to produce the same and that the 
non-production of the same cannot lead 
to an adverse inference being drawn 
against the appellant-defendant. It is 
said that the enquiry report is only an 
opinion expressed by the enquiry officer 
andit has no evidentiary value before 
the Court. It is true that the enquiry 
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teport or the deposition of witnesses 
examined in the departmental enquiry 
cannot be treated as substantive evidence 
in this case, but the statements given by 
witnesses before the enquiry officer can 
be used for purposes oftesting the vera- 
city of the witnesses examined before the 
Court. The enquiry report will throw 
considerable light as tothe cause of the 
fire. Though the defendant in this case 
cannot be compelled to produce the 
document against its will, the non- 
production of the same can be taken by 
the Court as an unwilliogness on the part 
of the defendant to produce all the con- 
temporaneous documents relevant to the 
issue before the Court. As already 
stated, the defendant cannot be said to 
have discharged its onus of proving that 
it has exercised all possible and reason- 
able care and caution which a prudent 
man would do if the goods were his own. 
On the facts it has to be taken that steps 
taken by the Railways to secure the goods 
against loss or damages were inadequate. 


14. Intheresult we confirm the decree 
and judgment of the trial Court and dis- 
miss the appeal with costs. 


V. K. Appeal dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT:— Ramaprasada Rao and Rama- 
nujam, JJ. 


A. Velayutha Raja, Raja Engineering Co., 
Madurai Appellant* 
v. 
Board of Revenue (C.T.). Respondent. 


(A) Madras General Sales Tax Act (I of 
1959), section 34—Revisional powers of 
Board of Revenue under—-Scope—Does 
not extend to muking a best judgment or 
original assessment. 


Normally a revising authority cannot go 
behind the order on the record and act 
upon further and additional information 
placed before it But there may be 
ciroumstances and contingencies when the 
normal rule may be ciroumscribz:d Such 
a contingency may arise, as in the instant 
case, by fresh material on record not 


*T. C. No. 45 of 1966 11th November, 1969, 


(Appeal No. 2). 
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being noticed or adverted to by the other 
taxing authority functioning under the 
Act. In such a case natural justice 
requires that the assessee should be called 
upon to explain the incriminating material 
found by them. Thereafter the Board of 
Revenue can consider such material and 
adjudicate upon them. But it should be 
noted that while deciding on such addi- 
tional material, the Board’s function is to 
see whether in the light of such material, 
the order or orders sought to be revised 
is illegal, irregular or improper and 
whether such illegality is intrinsic in the 
order sought to be revised. Even then 
the Board can make an order protective 
in effect and scope and direct the assess- 
ing authority to hold a fresh enquiry in 
the light of its observations and finding. 
It cannot relegate itself to the armchair 
of the assessing authority and entrench 
upon the powers of the prescribed statu- 
tory authorities. The revisional powers 
exercised by the Board under section 34 
are subject to the other provisions of the 
Act. So a best judgment assessment or 
an original assessment on the ground of 
escapement by the Board under section 
34 is bad in law and unsustainable, 
Hence it isthat the Legislature has pro- 
vided that it could make ‘such orders as 
it thinks ñt’. It is not a mere subjective 
satisfaction that is envisaged in section 34. 
It should stand the test of objectiveness 
as also the prescribed guidelines set in 
the section itself. It should be in accord 
with the other provisions of the Act. 
[Para. 4.] 


(B) Madras General Sales Tax Act (I of 
1959), sections 16 (1) and 34— Assessment 
of escaped turnover—Period of time pres- 
cribed under section 16 (4)—Applicability 
to order of Board of Revenue under section 
34. 


The effect of the period of limitation 
énvisaged in section 16 (1) is wide enough 
and cannot be said to be limited to assess- 
ment of escaped turnover under that sub- 
section by the assessing authority only. 
It isto be invoked in all cases where a 
statutory functionary under the Act 
assumes jurisdiction to assess escaped 
turnover. Thus, the provisions as to the’ 
period of limitation within which escaped 
turnover can be brought to tax as provid- 
ed in section 16 (1) equally applies when 
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such an order is sought to be passed by 

the Board! of Revenue in exercise of its 

powers under section 34 of the Act. 
[Para. 10.] 


Petition of appeal under section 37 of 
the Madras General Sales Tax Act, 1959 
(Rule 30 M.G.ST. Rules, 1959) praying 
the High Court to 1evise the Order of the 
Board of Revenue, Madras dated 28th 
December 1965 and made in B. P. Rt. 
No. 4783' of 1965 (Appeal No. 267 of 
1962-63 dated 23rd March 1963) Appel- 
late Assistant Commissioner (Commercial 
Taxes) Madurai District (MG.S.T. No. 
232/58 59\dated 18th July 1962 on file of 
the Joint Commercial Tax Officer, Madurai 
(assessment No. A. 3/232/58 59 dated 30th 
November 1959 on the file of the Joint 
Commercial ‘Tax Officer, Madurai-1.) 


F. Rajagopalan, for Appellant. 
K. Venkataswami, Assistant Government 
Pleader, for Respondent. 


The J udgment of the Court was delivered 
by ; 


Ramaprasada Rao, J.:—In this Tax Case, 
the appellant seeks for the cancellation of 
the order of the Board of Revenue passed 
under section 34 of the Madras General 
Sales Tax Act, 1959 hereinafter referred 
to as the: Act, on 28th December, 1965, 
and in consequence the cancellation of 
the order of demand of tax made by the 
Joint Commercial Tax Officer, Madurai-1 
on 28th January, 1966. 


2. The appellant is a dealer in oil engines 
and electrical goods in Madurai. For the 
assessment year 1958-59 (ending with 
31st March, 1959), the Joint Commercial 
Tax Officer, Madurai-1, assessed the 
dealer under section 3 (1) of the Madras 
General Sales Tax Act, 1939. This order 
was dated 30th November, 1959, Later, 
the assessing authority revised the said 
assessment in the purported exercise of its 
powers under section 16 (1) of the Act 
and re determined the turnover assessable 
under section 3 (1) of the Act at 
2 per cent. on Rs. 98,872 and the turn- 
over assessable under section 3 (2) ofthe 
said Act to an additional rate of2 per cent 
on Rs. 11,052. In fact the said revision 
was undertaken on the basis of discovery 
of material from a pocket book seized by 
the Special Assistant Commercial Tax 
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Officer, Madurai-1, during his surprise in- 
spection on 10th November, 1960. The 
estimate at Rs, 11,052 was based on the 
incriminating material seen from the 
pocket book. An appeal to the Appellate 
Assistant Commissioner was partly 
successful, since the Appellate Authority 
deleted the assessment of Rs. 11,052 to 
additional tax at 2 per cent under sec- 
tion 3 (2) of the Aot. It however con- 
firmed the assessment order relating to 
the sum of Rs. 98,872 at 2 per cent 
under section 3 (1) ofthe Act. This order 
was dated 23rd March, 1963. The Board 
of Revenue (C.T.) in the purported 
exercise of their special powers under 
section 34, took up the file and issued 
notice on 29th January, 1964, proposing 
to set aside the orders of assessing autho- 
rity and the Appellate Authority and re- 
fix the turnover at Rs. 2,43,220. The 
appellant contended before the Board 
that the action of the Boaid under sec- 
tion 34 was illegal and any such action by 
then to be made by the Board would be 
beyond the prescribed time limit of five 
years provided for in section 16 of the 
Act for assessing escaped turnover. This 
contention, was apparently made because 
the proceedings initiated by the Board on 
29th January, 1964, were not heard and 
completed before the expiry of 31st 
March, 1964, which was the outer limit 
for the exercise of such jurisdiction. The 
Board, however rejected the appellant’s 
contention and pessed final orders on 
28th December, 1965, modifying the 
original order of the assessing authority 
dated 30th November, 1959, and re fixed 
the turnover assessable to Sales tax at 
2 per cent under section 3(1) of the 
Madras General sales Tax Aot, 1939, at 
Rs. 2,43,220, and further held that the 
additional sum of Rs. 1,55,400 was to 
suffer the additional rate of tax at 
2 per cont under section 3 (2) of the said 
Act. Prima facie it passed an original 
order of assessment and gave directions 
to the Assessing Officer to give eftect to it 
at once. The Assessing Authority pur- 
suant to the orders of the Board, revised 
the order of assessment and has raised a 
demand for the balance of tax at 
Rs. 5,994-96. It is as against this order 
ofthe Board resulting in the additional 
Aang that the present appeal has been 
led. 
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3. The learned Counsel for the appellant, 
repeating the arguments already made 
before the Board, urged three conten- 
tions, one of which 1s on the merits of 
the appeal. His first contention is that 
the Boaid has no jurisdiction to pass an 
original assessment order in exercise of 
their powers under section 34 of the Act. 
Ifat all, it could make an assessment 
order directive in scope and cannot pass 
the final assessment order and direct the 
assessing authority to implement it, as 
such. His second contention is that the 
order sought to be revised is the order of 
the Joint Commercial Tax Officer, dated 
30th November 1959 and that the order of 
the Board directing the assessing autho- 
rity to assess escaped turnover long after 
a period of five years to which the assess- 
ment relates is beyond the pale of its 
power and that the assessing authority 
had no statutory power to implement the 
Board’s order. In the alternative and if 
as noticed by the Board, what was revised 
by the Board was the revised order of 
the Joint Commercial Tax Officer made 
on 18th July, 1962, even then the Board in 
exercise of its revisional jurisdiction 
cannot overlook the five-years period of 
limitation prescribed in section 16 of the 
Act from the year of escape, for making 
exigible escaped turnover. In the instant 
case the year of escapement or assess- 
ment is 1958-59 (that is ending with 
31st March 1959). The jurisdiction under 
section 16 was exercisable by the assess- 
ing authority within five years from 31st 
March 1959. A powerto reopen, even 
ifit could be attributed to an order of the 
Board, passed under section 34 of the 
Act, the prescribed time limit operates 
andthe Board having passed an order 
only on 28th December 1965, the order 
is beyond time and in consequence the 
demand raised by the assessing authority 
is unenforceable. Learned Assistant 
Government Pleader on the other hand 
strenuously contended that the power 
exercisable by the Board under section 34 
is an independent one having no relation 
to that exercisable by an assessing autho- 
rity under section 16 of the Act. It is 
stated that the two powers are different 
in scope and application. In any event, 
itis said that the period of limitation 
prescribed under section 16 of the Act 
applies only to orders passed under that 
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section and the impugned order not hav- 
ing been passed under the said section but 
under the peculiar revisional jurisdiction 
of the Board, the rule of limitation appear- 
ingin section 16 is inapplicable. Regard- 
ing the other contention it is suggested 
that it is only the order dated 18th July 
1962, that was interferred with by the 
Board and the order having been passed 
within four years from that date as 
envisaged in section 34, it is a valid, legal 
and enforceable order. On the merits, it 
is said that the Board had the jurisdiction 
to reassess and particularly in a case of 
suppression of material, the Board was 
right in estimating the assessable turnover, 
as it did. 

4. We shall now take up the first con- 
tention. The order of the Board is positive 
and emphatic instead of being directive 
and indicative. 


“The order of the lower authorities are 
set aside to the extent discussed above 
as the taxable turnover of the dealer is 
re-fixed under section 34 as below: 
Turnover originally fixed by 

the Assessing Officer in the 

assessment order, dated 30th 
November, 1959: 
Add: suppression of sales 
estimated at 21 times the 
profit of Rs. 7,400 recorded 
in the cover of the pocket 
note book recoverd. 


87,820-00 


— 


1,55,400-00 
2,43,220-00 
Out of the above turnover 
estimated suppression of 
sales of good taxable as the 
additional rate of 2% sec- 
tion 3 (2) ofthe Act. 1939: 1,55,400-00. 


The assessing officers is directed to give 
effect to this order at once.” 


Though the last line satisfies the form, 
yet in substance the order is original in 
scope. The Board, after noticing tho 
material discovered by it re-fixed the 
taxable turnover. Fixing of a turnover 
by itself is one of the essential facts of 
the machinery of assessment. The ques- 
tion is whether such an original assess- 
ment order can be made by the Board in 
exercise of its suo motu power of revision 
under section 34 of the Act. The statute 
itself lays down the limits and limitations 
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for the exercise of such a power. Nor- 
mally a‘revising authority cannot go 
behind the order on the record and act 
upon further and additional information 
placed before it. But there may be cir- 
cumstances and contingencies when the 
normal rule may be circumscribed. Such 
a contingency may arise, as in the instant 
case, by ‘fresh material on record not 
being noticed or adverted to by the other 
taxing authority functioning under the 
Act. In, such a case natural justice 
requires that the assessee should be called 
upon to explain the incriminating material 
found by; them. Thereafter the Board 
can consider such material and ad- 
judicate upon them. But it should be 
noted that while deciding on such ad- 
ditional material, the Board’s funotion ic 
to see whether in the light of such 
meterial, the order or orders sought to 
be revised is illegal, irregular or improper 
and whether such illegality is intrinsic in 
the order sought to be revised. Even 
thenthe Board can make an order 
protective in effect and scope and direct 
the assessing authority to hold a fresh 
enquiry in the light of its observations 
and finding. It cannot relegate itself to 
the armchair of the assessing authority 
and entrench upon the powers of the 
prescri statutoiy authorities. The 
revisional powers exercised by the 
Board under section 34 are subject 
to the other provisions of the Aot. 
So a best judgment assessment or 
an original assessment on the ground of 
escaperoent, by the Board under section 
34 is bad in law and unsustainable. 
Hence it is that the Legislature has pro- 
vided that it could make ‘such orders as 
it thinks fit’. It is not a mere subjective 
Satisfaction that is envisaged in section 
34. It should stand the test of objecti- 
veness as ‘also the prescribed guide lines 
set in the section itself. It should be in 
aeons with the other provisions of the 
ot. 


| 
5. In the State of Kerala v. Cheria 
Abdulla & Co.!, the Supreme Court 
observed; ! 


“The power to hold an enquiry to take 
additional evidence is procedural power 


ee a EE 
1. (1965) 16 S.T.C. 875 at p. 886 : ALR. 1965 
S.C. 1585 at pp. 1590-1591. 
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in aid of the exercise of the revisional 
jurisdiction and if the revisional juris- 
diction is not restricted only to cases of 
arithmetical errors or as the tribunal 
called it ‘Arithmetical aspect’ there 
is no reason to assume that the power 
under rule 14-A to make such enquiry 
as the appellate or the revising autho- 
rity considers it just to order or to 
make would be so restricted. But the 
power conferred by rule 14-A by the 
use of the expression ‘making such 
enquiry as such appellate or revising 
authority considers necessary’ must be 
read subject to the scheme of the Act. 
It would not invest the revising autho- 
rity with power to launch upon enqui- 
ries at large so as either to trench upon 
the powers which are expressly reserved 
by the Act or by the rules to other 
authorities or to ignore the limitations 
inherent in the exercise of those powers. 
For instance the power to reassess 
escaped turnover is primarily vested by 
rule 17 in the assessing officer and is to 
be exercised subject to certain limita- 
tions and the revising authority will 
not be competent to make an enquiry 
for reassessing a taxpayer. Similarly 
the power to make a best judgment 
assessment is vested by section 9 (2) (b) 
in the assessing authority and has to be 
exercised in the manner provided. It 
would not be open to the revising 
authority to assume that power. The 
revisional power has to be exercised for 
ascertaining whether the order passed 
is illegal or impioper or the proceedings 
recorded is irregular and it is ip aid of 
that power that such orders may be 
passed as the authority may think fit. 
One of the inquiries in considering the 
legality or propriety of the orders passed 
by the subordinate officer which the 
revising or the appellate authority may 
make is about the correctness of the tax 

levied and if after perusing the reoord 

the authority is prima facte satisfied 
about the illegality or impropriety ofthe 
order about the irregularity of the 

Proceeding, it may in passing its order 
direct an additional enquiry. Neither 

section 12 nor rule 14-A authorising 
the revising authority to enter generally 

upon enquires which may properly 

be made by the assessing authorities 
and to reopen assessments,” 
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In Swastik Oil Mills Ltd. v: H.P. 
Munshi. The above decision has been 
reiterated. 


6. We are therefore of the view that the 
impugned order of the Board, which is 
extrovertly an original assessment, is 
fallacious as the Board exceeded its 
powers to pass such an assessment order. 


7. The second contention is that the 
Board’s order was passed beyond the pres- 
cribed period of limitation. The scheme 
of the relevant provisions of the Act may, 
in so far as it is, necessary be noticed. 
Section 2 (c) definies an ‘‘assessing autho- 
tity’ as meaning any person autho- 
rised by the Government or by any autho- 
rity empowered by them, to make any 
assessment under this Act. Seotion 2 (f) 
defines ‘““Comwmercial Tax Officer” as any 
person appointed to be a Commercial Tax 
Officer under section 28. Section (2) (i) 
explains a “Deputy Commissioner” 
meaning any person appointed as such 
under section 28. Section 3 is the 
charging section. Section 12 prescribes 
the procedure to be followed by the 
assessing authority, while seeking to 
assess a dealer either on the return 
submitted by him or in oase no such 
return is submitted by the dealer to make 
such enquiry as the assessing authority 
deems fit and assess the dealer tothe best 
of its judgment. Section 16 which is 
important may be extracted: 
“16 (1) (a): Where for any reason, the 
whole or any part of the turnover of 
business of a dealer has escaped assess- 
ment to tax, the assesing authority may, 
subject to the provisions of sub-section 
(2), at any time, within the period of 
` five years from the expiry of the year, 
to which the tax relates, determine to 
the best of its judgment the turnover 
which has escaped assessment and assess 
the tax payable on such turnover after 
making such enquity as it may consider 
necessary and after giving the dealer a 
_ reasonable opportunity to show cause 
against such assessment. 
“16 (1)(b): Where, for any reason the 
whole or any part of the turnover of 
business of a dealer has been assessed 
at a rate lower than the rate at whioh it 
is assessable, the assessing authority may 


-1 (1968) 21 S.T C. 383 atp. 396: A.LR. 
(1968) S.C, 843 at p. 846. 





THE MADRAS LAW JOURNAL REPORTS 


[1971 


at any time within a period of five 
years from the expiry of the year to 
which the tax relates, reassess the tax 
due after making such enquiry as it may, 
consider necessary and after giving the 
dealer.a reasonable opportunity to 
show cause against such re-assessment.’® 


This is a special section which relates 
to assessment of eScaped turnover. It 
enables the assessing authority to assess 
escaped turnover at any time within a 
period of five years from the expiry of 
the year to which the tax relates. The 
procedure is subject to sub-section 2 of 
section 16. Ona scrutiny of such material 
if the assessing authority is satisfied that 
the whole or any part of the turnover of 
business of a dealer has escaped assess- 
ment to tax, it is empowered to determine 
to the best of its judgment such turnover 
which has escaped assessment and assess 
the same. No doubt this should be under- 
taken after giving the dealer a reasonable 
opportunity to showcause against such 
assessment, section 28 deals with appoint- 
ment of Deputy Commissioners of 
Commercial Taxes, Appellate Assistant 
Commissioners of Commercial Taxes and 
Commercial Tax Officers. Section 31 
provides for appeal to the Appellate 
Assistant Commissioner, section 32 deals 
with the special powers of Deputy 
Commissioner and section 33 with the 
powers of revision of such officer. Section 
34 which has been very much referred to 
before us need an extraction for a proper 
understanding as to its scope. 


. “34 (1): The Board of Revenue may, 
of its own motion, call for and examine 
an order passed or proceeding recorded 
by the appropriate authority under sec- 
tion 4-A, section 12, section 14, section 

. 15 or sub-section (t) or (2) of section 
16 or an order passed by the Appellate 
Assistant Commissioner under sub- 
section (3) of section 31 or by the 
Debuty Commissioner under sub-section 
(1) of section 32 and may make such 
inquiry: or cause such inquiry to be 
made and subject to the provisions of 
this Act may pass such order thereon 
as it thinks fit.” 


. This section deals with the special 
owers of the Board of Revenue. 
Amongst the various sections mentioned 
in the body of sub-section (1) of section 


Sa 


34, sub-seotion (1) or (2) of section 16 is 
to be noted in particular, in the instant 
case. It is pertinent to observe that the 
special pomer of the Board of Renvenue 
under this section is subject to the provi- 
sions ofthe Act. The Board of Revenue 
can, after)making such inquiry or causing 
such inquiry to be made and always 
subject to. the provisions of the Act, may 
pass suohjorder as it thinks fit. Section 
34-A deals with the power of the Board 
of Revenue to transfer appeals and finally 
section 35, deals with the general powers 
of revision by the Board of Revenue. It 
is not strictly necessary for us to note 
the other provisions of this Act in this 
case, 

8. Thus| certain specified powers are 
given to |each of the authorities in the 
statutory/hierarchy. It should be noted 
that an assessment being an integrated 
process to bring to tax such taxable turn- 
over of dealers under the Act, many of the 
enumerated processes provided in the Act 
have a tellescopio impact with one another, 
if they are interlaced. We are here con- 
cerned with the powers of the assessing 
authority) and that of the Board of 
Revenue.| We have seen that the 
order which the Board can pass under 
section 34 in revision is “subject to the 
provisions of the Act”. Whatever may 
be said of the other sections referred to 
in section 34, the orders passed there- 
under and which are susceptible to the 
special powers of the Board under section 
34, we are primarily concerned in this Tax 
Case with an order passed by the asses- 
sing authority under section 16 (1) of the 
Aot. Section 34 enfolds within its purview 
orders under seotions 12, 14, 15, 31 (3) 
and 32 (1): all these sections do not 
concern |themselves with any rule of 
limitation. In juxtaposition to the above 
sections,|we have section 16 (1) which 
envisages a substantial rule of limitation 
for the lexercise of power thereunder. 
Sub-section (1) of section 16 enables the 
assessing} authority to assess escaped 
turnoverjat any time within a period of 
five years from the expiry of the year to 
whioh the tax relates. In this case, the 
tax relates to the vear of assessment 
1958 59.! The assesssing authority could 
therefore, exercise powers under sec- 
tion 16 (1) within 31st, March 1964. If 


| 
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he fails to do so, a vested right is created 
in favour of the assessee, which has to be 
necessarily respected and not lightly 
divested. If, therefore. the assessing 
authority itself could bring to tax escaped 
turnover, within five years from the date 
of the taxable year, can the Board of 
Revenue acting under section 34, revise 
the assessment beyond such period? 


9. The Revenue’s contention is that 
such a mode of exercise of power is 
plausible. Our attention was drawn to 
section 34 (2) (c) which provides that the 
Board of Revenue shall not pass any order 
under sub-section (1) of section 34 if 
more than four years have expired after 
the passing ofthe order. Thus it is argued 
that the order in issue having been passed 
within four years fiom 18th July 1962, it 
is valid for all purposes. This overlooks 
the fact that the order revised is one 
relating to escaped turnover. Sec- 
tion 16 (1) is a special Legislative provi- 
sion having an impact on assessment 
relating to escaped turnover. The impact 
is conveyed through the unshaped claim 
of assessment, which is one contiguous 
process embracing within it the special 
power of the Board under section 34 of 
the Act, which power is again a oreature 
of the very same statute. We have 
noticed that section 34 is made subject to 
the provisions of the Act. Section 16 is 
one such provision. If section 16 stood 
alone like any other section, such as 
sections 12, 14, 15, 31 or 32, the position 
would be different. But section 16 (1) 
adumbrates a substantial rule of limita- 
tion. If the assessing authority could ' 
not bring into the net of taxation 
escaped turnover, beyond a period of five 
years from the date of the year of escape, 
can the Board which is expected to revise 
the order of the assessing authority, make 
an order so as to defeat the subjective 
legislative provision as to limitation under 
section 16 (1) of the Act? We are of 
the view that the Board cannot pass such 
an order. 


10. The effect of such a period of, 
limitation envisaged in seoticn 16 (1) is 
wide enough and cannot be said to be 
limited to assessment of escaped turnover 
under that sub-section by the assessing 
authority only. In our view, it is to be 
invoked in all cases where a statutory 
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functionary under the Act assumes juris- 
diction to assess escaped turnover. One 
such case is when the Board exercises its 
special powers under section 34 of the 
Act. This isexplicable. If the Board 
passes a directive order beyond five years 
correcting an assessment order under 
section 16 (1) and remits the matter for 
implementation of the same by the as- 
sessing authority, the assessing authority 
is helpless because it cannot pass an 
effective order under section 16 (1) because 
of the stringent legislative provision 
which prescribes a specified period of 
five years before which it could act. 
Reliance was placed by the Revenue on 
State of Madras v. Madurai Mills Co. 
Ltd’, 


That was nota case of an assessment of 
escaped turnover and hence it has no 
application to the facts of this case. 
Learned Assistant Government Pleader, 
however, pointed out certain hardships 
which might arise if the interpretation we 
have sought to place on the powers of 
the Board of Revenue is to be acoepted. 
We may at once state that such hardships 
were noticed by the Supreme Court in 
State of Orissa v. Debaki  Debi,?. 
There the majority judgment was 
delivered by Das Gupta,J. The Court 
was dealing with similar provisions under 
the Orissa Sales Tax Act (XIV of 1947). 
The second proviso to section 12 (6) of 
the Orissa Sales Tax Act, 1947, provided 
that no order “‘assessing the amount of 
tax shall be passed after the lapse of 36 
months from the expiry of the period.” 
Speaking forthe Bench, Das Gupta, J., 
held that: 


“Such a provision is in substance not 
areal proviso to that section but an 
independent legislative provision of the 
Act. It is not in terms limited only to 
orders of assessment made under sec- 
tion 12 but on its language applies to 
and governs any order assessing the 
amount of tax which would include an 
assessment under any provision of the 
Act besides section 12. Therefore even 
if an order of assessment made in 
exercise of the powers of revision under 


eas SS ee A A y 
1, (1967) 19 S.T.C, 144: (1967) 1 S.C.R. 732: 
A.LR. 1967 S.C. 681. 
2. (1964) 15 S.T C 153: (1964) 5 S.C.R, 253: 
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section 23 be held not to be an order 
under section 12 the limitation provided 
by the proviso will be applicable to 
such an assessment. But any order 
of assessment made by the revising 
authority under section 23(3) is an 
order passed under section 12 as well 
as section 23(3) and therefore the period 
of limitation prescribed in the second 
proviso to section 12 (6) applies to such 
an assessment also”. 


The Revenue there pointed out the 
anomaly if the interpretation put upon 
relevant provision of Orissa Sales Tax Act 
1947, were to be accepted. The learned 
Judges, repelling the argument, said: 


“The obvious answer to this argument 
is that if that was the intention of the 
Legislature nothing could have been 
easier that to say so”. 


As contended by the learned Assistant 
Government Pleader before us Counsel 
for the Revenue then pointed out several 
practical difficulties in the matter of the 
reopening of assessment which has escaped 
the clutches of taxation; but again the 
Supreme Court would say that even taking 
into consideration such difficulties, it 
cannot be said that the Legislature in- 
tended, without saying so, that the period 
of limitation prescribed applied only to 
original orders of assessment. Respect- 
fully adopting the reasoning of the learned 
Judges in the above case, we have no 
hesitation to hold that the provisions as 
to the period of limitation within whioh 
escaped turnover can be brought to tax 
as provided in section 16(h) equally 
applies when such an order is sought to 
be passed by the Board in exercise of its 
powers under section 34 of the Act. 
Hence we are of the view that the 
impugned order was passed beyord time 
and therefore unenforceable in the eye 
of law. 


11. The last contention is one revolving 
on merits. No doubt, a pocket book 
was discovered and the same was available 
before the assessing authority as well as 
the Appellate Authority. Butthe Board 
was able to the discover on its own, an 
entry in the cover page of the imcrimina- 
tion pocket book to the effect that a profit 
of Rs. 7,400 is found to have been 
earned in the year 1958-59. Itis common: 


qn] | ABBU P. THE STATE 
ground that the entry exactly represented 
as “anamath labam”. The word 
“anamath” is commercially understood 
to be profits earned from an unknown 
source, Therefore, it cannot with preci- 
sion be attributed to the business of the 
dealer during the assessment year. It 
may be that he secured a profit by various 
other enterprises unconnected with the 
business from which the taxable turnover 
arose. The Board, after noticing the 
expression “anmath labam” in the 
pocket book, came to the conclusion 
straight way that it is attributable to the 
business and on that basis multiplied such 
profit by 21 times ard arrived at the con- 
clusion that there was suppression of 
sales to the extent of Rs. 1,55,400. In 
our view,| the conclusion has not been 
judiciously arrived at. It appears to be 
hopelessly naked and arbitrary. We are 
unable to!appreciate that there was any 
acceptable basis before the Board to 
revise thé assessment in the manner it 


did and |re-fix the turnover as if it was 
an original assessing authority at 
Rs. 2,43, 220. Even on merits. therefore, 


the appeal should be allowed. 
é Appeal allowed. 


IN THE | HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESEN r: Krishnaswamy Reddy 
Somasundaram, JJ. 


Appu alias Ayyanar Padayachi Appellant* 





and 


v. 
The State! Respondent. 
(A) Evidence Act (I of 1872), section 122— 
Communications between husband and wife 
— Scope of protection under section 122— 
If could be proved by evidence of over- 
hearers. 


Under section 122 of the Evidence Act, 
communications between the husband 
and wife during coverture is privileged 
and its disolosure cannot be enforced. 
This protective provision is based on the 
wholesome principle of preserving 
domestic peace and conjugal confidence 
between the spouses. But the communi- 
cation between a husband and bis wife is 
not protected if it can be proved withcut 
their assistance, for in these communica- 


*Referred Trial No. 20 o 
1970 Casa: 372 of 1970). 





30th July, 1970. 
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tions there is no question of any compul- 
sion or permission to the wife or the 
husband to disclose it. Section 122 only 
protects the individuals and not the 
communication of it. In other words, the 
law does not protect the communications 
as such, but only excludes the spouse 
from being a witness to prove it. Thus, 
marital communications could be proved 
by the evidence of the overhearers, even 
though the wife herself could not have 
been called to testify to them. 

[Paras. 4 and 6.] 


(B) Evidence Act (1 of 1872), sections 8 
and 14— Previous attempt to commit an 
offence—Admissibility. 


Previous attempts to commit an offence 
are closely allied to preparations for the 
commission of it and only differ, in being 
carried one step further and nearer to the 
criminal act of which, however, like the 
former they fall short. The probative 
force, both of preparation and of previous 
attempts, manifestly rests on the presump- 
tion that an intention to commit the 
offence was framed in the mind of the 
accused which persisted until power and 
opportunity were found to carry it into 
execution. Such evidence will be admis- 
sible both under section 8 and section 14 
of the Evidence Act. [Para. 9.] 


(C) Criminal Trial—Proof of crime— 
Motive, how far relevant. 


Where there is positive proof that a man 
has committed a crime there is no room 
for motive or previous illwill for sustain- 
ing aconviction. But, the existence and 
non-existence of a motive often forms an 
important factor, for determining the guilt 
or innocence of the persons indicated. 
[Para. 10.] 


(D) Penal Code (XLV of 1860), section 302 
—Sentence—Brutal and gruesome murder 
of family of seyen—Death sentence con- 
firmed. [Para. 12 ] 


Criminal Appeal against the conviction 
and sentence in Sessions Case No. 137 of 
1969 passed by the Sessions Judge, Salem 
and case referred for confirmation of 
sentence of death passed in the above 
case. 


N. T. Vanamamalai, for Appellant. 
Public Prosecutor, for Opposite Party. 
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The Judgment of the Court was delivered 
by s 

Somasundaram, J:—This referred case 
and the eonneoted appeal arise out of 
Sessions Case No. 137 of 1969, where in 
the Sessions Judge of Salem convicted and 
sentenced the appellant herein, Appu 
alias Ayyanar to death, subject to confir- 
mation by this Court, under section 302, 
Indian Penal Code, (seven counts) for the 
seven murders alleged to have been com- 
mitted by him on the mid-night of the 
27th day of May, 1969 at Ennaikaran- 
pudur, a village in Salem District. 


2. The appellant is the younger 
brother of the deceased Periaswami. They 
wero living together in adjoining huts. 
From some time past, there had been 
strong illfeeling between them, on many 
scores. Ten days prior to this occurrence, 
deceased Periaswami trespassed into the 
appellant’s land and sowed cholam. This 
was the last straw. Few days subsequent 
to this incident, the appellant went to the 
hut of his brother accompanied by Sorien 
(P. W.6) This was with the object of 
murdering him. P. W. 6 refused to partici- 
pate. This attempt ended there. On the 
night of 27th May, 1969, Periaswami was 
sleeping in his hutina cot. Muthammal, 
his wife, was sleeping in another cot. 
Their children, five in number, were lying 
onthe ground. The appellant went to the 
hut with the bill-hook (M. O. 1) which he 
had taken from the house of his sister 
Pappathi (P. W. 7). P. W. 4, Periaswami, 
his relation, also accompanied him upto 
this house without knowing the purpose 
for which the appellant had gone. The 
appellant then handed over M. O.2 knife 
to P. W. 4and asked him to guard outside. 
When P.W 4 questioned him, he disclosed 
his design to commit the murders. P.W. 4 
got terrified. But, he could not do any- 
thing, because the appellant threatened 
to do away with him if he made any noise. 


3. The appellant then got into the hut 
and cut Periaswami in the neck and other 
parts of his body. Similar cuts were given 
by himto Muthammal and the other 
children who were sleeping. These per- 
sons, who were thus injured, succumbed 
to the injuries shortly thereafter at the 
spot. When this was happening in this 
hut, P. W. 4 rushed to the adjoining hut, 
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and apprised P. W. 1, the appellant’s wife, 
as to what her husband was doing. By 
that time, the appellant also arrived at 
that place, told his wife as to what he had 
done and left asking her to look after the 
children. P. W. 2, Royamuthu, and 
P. W. 3. Ayyammal, his wife, who were 
in that hut at that time, also heard what 
he said. Having thus taken leave of his 
wife, the appellant came out of the house, 
with the weapons and followed P.W. 4 
who was going ahead. On the way, at a 
field near an odai at Koodamalai, the 
knife M. O. 2 was thrown by him. They 
continued their walk for some more 
distance and the bill-hook M. O. 1 was 
then dropped by the appellant in a well 
near a burning ghat. They parted com- 
pany at this spot and the appellant took 
leave of P. W.4 saying that he was 
proceeding to Salem to see his advocate. 


* * * * x * * 


The learned Sessions Judge who had 
seen P.W. 4 in the box has chosen to 
accept his evidence and we also do not 
have any reason to differ from him in the 
assessment of his evidence. His evidence 
establishes that these murders were com- 
mitted by the appellant. 


4. Next we have in the case the extra- 
judicial confession made by this appellant 
to his wife P. W 1 in the presence of 
Royamutku (P.W. 2), his wife Ayyammal 
(P.W. 3) and Periasami (P.W. 4). P.W. k 
is the wife of the appellant and in fact the 
first report in the case viz, Ex. P-10 is 
from her. Ramanujam (P. W. 13), the 
village headman had recorded it at 7-30 
a.m. on 28th May, 1969. She was also 
examined at inquest at t-30 pm. When 
examined in the Sessions Court, she has 
denied having made any statement like 
Ex. P-10 and she has been treated as 
hostile, with the result Ex. P-10 cannot be 
taken as substantive evidence in the case. 
Even otherwise, under section 122 ofthe 
Evidence Act, she cannot be compelled to 
disclose any communication made to her. 
Communications between the husband 
and wife during coverture is privileged 
and its disclosure cannot be enforced. 
This protective provision is based on the 
wholesome principle of preserving 
domestic peace and conjugal confidence 
between the spouses, l 


ti) 


5. Inthe decision reported in Nowab 
Howladar v. Emperor,1 a widow had 
disclosed ‘certain communications which 
had been made to her by her husband 
in connection with a murder. This 
evidence : of hers was excluded by the 
High Court on the ground that she 
could neither be compelled nor permitted 
to disclose such communications in view 
of section 122 of the Evidence Act. 
Jenkins, C. J., observed that the prohibi- 
tion enacted by this section rests on no 
technicality that can be waived at will, 
but is founded on a principle of high 
import, which no Court is entitled to 
relax. This was also the view expressed in 
Mt. Fatima v. Emperor*, and in Mt. 
Thsanan v. Emperor*. In State v. Norendra- 
nath Majumdar*, it was held that the com- 
munication between the husband and the 
wife did not oome within any of the 
exceptions to section 122 of the Indian 
Evidence Act and was as such privileged 
and that the wife could not be called as a 
witness ea compelled to disclose the 
same. In the decision Ram Bharosey v. 
State of; U. P.5, it was held that the 
statements of the accused to his wife, 
that he would give her jewels and that he 
had goné to the house of the deceased to 
get them, were plainly inadmissible under 
the provisions of section 122 of the 
Evidence Act. 


6. But, as observed in Queen v. 
Donaghue’®, the communication between a 
husband! and his wife is not protected if 
it can be proved without their, assistance, 


for, in these communications there is no. 


question. of any compulsion or permission 


to the wife or the husband to disclose it.- 


The section protects the individuals and 
not the communication of it. Viscount 
Radcliffe in Rumping v. Director of Public 
Prosecutions’, observed that such commu- 
nications could be proved by some other 
form of ‘testimony as that ofa witness 
who had overheard their confidence or by 
the production of a letter which contained 
the confidence, but had passed into other 
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hands. In other words, the law does not 
protect the communications as such, but 
only excludes the spouse from being a 
witness to prove it. Thus marital com- 
munications could be proved by the evi- 
dence of the over-hearers, even though 
the wife herself could not have been 
called to testify to them The decision 
in R. v. Smithies+ R. v. Simons,? and R. v. 
Bartlett?, are to this effect. R. v. Simons, 
two over-hearers were allowed to prove 
at the trial what the husband, who was, 
tried, had told his wife in confidence. 


7. We have such proof for the extra- 
judicial confession, in the evidence given 
by P. Ws. 2 to 4. P. W. 4 whose evidence 
we have accepted, has sworn that at a 
time when he was apprising the appel- 
lant’s wife P. W. 1 as to what was happen- 
ing in the adjoining hut, tbe appellant 
appeared end told her that he had done 
away with the enemies and that she might 
live happily. There is nothing improbable 
in the appellant making such a statement 
to his wife shortly after the murder, just 
before his departure from his house. 

* g * * x * * 


8. The prosecution has let in evi- 
dence to the effect that a few days prior 
to this occurence, the appellant attempted 
to commit these murders. Sorian alias 
Palaniappan (P.W. 6) is the son of 
Pappathi (P.W. 7), the sister of the 
appellant. He has deposed that on one 
night the appellant came to the house, 
consumed arrack, took M.O. 1, bill-hook 
and asked him to accompany him, 
stating that he was going to cut aram 
which was available on the banks of a 
river nearby. He followed him. When 
they were near the house of deceased 
Periaswami, the appellant disclosed to 
him his design to murder his brother and 
the other members of his family and 
wanted him to assist him. P.W. 6 refused. 
They then returned. Observing that he 
was a timid fellow, the appellant told 
him that if he disclosed what happened 
to any one he would do away with him 
also. Because of this, P.W. 6 did not 
disclose this incident to anyone. 


9. It is urged on behalf of the appel- 
lant that this evidence is inadmissible, 
1 Hee C. &P. 332, 


2 (18346)C. & P. 540. 
3 (1837-7) C & P.832, 
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because it amounts to evidence of bad 
character. We are ofthe view that this 
piece of evidence is admissible. Mur- 
derers are frequently found busy, from 
sometime previous to the commission of 
the crime, in spreading rumours that 
“from ill-health, imprudence or other 
cause, the existence of their victim 
is likely to be short” —3 Bentham’s 
Judicial Evidence, 65, 66. Others pro- 
phesy meaning mischief to him in more 
defined terms and those in the lower 
walks of life throw out dark and 
mysterious hintsas to his approaching 
death”—Starkie on Evidence, IV Eda. 
page 850. The object of all this is to 
prepare the minds of his friends and 
neighbours for the event, and by diminish- 
ing surprise, to prevent investigation 
into its cause. Previous attempts to 
commit an offence are closely allied to 
preparations for the commission of it 
and only differ—in being carried one- 
step further and nearer to the criminal 
act of which, however, like the former 
they fall short— Bentham’s Judicial Evi- 
dence, page 69. The probative force, 
both of preparation and of previous 
attempts, manifestly rests on the pre- 
sumption that an intention to commit 
the offence was framed in the mind of 
the accused which persisted until power 
and opportunity were found to carry it 
into execution. Such evidence will be ad- 
missible both under section 8 and section 
14 of the Evidence Act. Illustration (c) 
to section 8 refers to the procurement 
of similar poison by the person indioted, 
before the actual administration on the 

rticuiar date, and illustrations (7) and 
o) to section 14 are also to the point. 
Such evidence is thus admissible both 
under section 8, as showing a preparation 
for the commission of the offence, and 
under section 14 exposing the state of 
mind and intention on the part of the 
accused to commit the murder. As 
observed by Lord Chancellor in Makin 
v. Attorney-General for N.S.W.1 for it 
may be relevant if it bears upon the ques- 
tion whether the acts alleged to constitute 
the crime charged in the indictment, were 
designed or accidental or to rebut a 
defence which would otherwise be open 


1 LR. 1894 A.C. 57. 
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to the accused. We accept the evidence of 
P.W. 6, Sorien, and hold that subsequent 
to the sowing of groundnut seeds by the 
deceased Periaswami in his land after a 
trespass, the appellant developed a state 
of mind to do away with him and the 
other members of his family, and for 
that purpose, he was preparing himself 
and in fact had gone very near his 
house a few days prior to the crime. 

10. The prosecution also relies upon 
the existence of a very strong and sub- 
stantial motive in the appellant for 
murdering his brother and the other 
members of his family, as was done. 
Where there is positive proof that a man 
has committed a crime, there is no room 
for motive or previous illwill for 
sustaining a conviction. But, the exis- 
tence and non-existence of a motive 
often forms an important factor, for 
determining the guilt or innocence of the 
persons indicted. There is sufficient 
material on record to show that this 
appellant had ample and adequate motive 
for committing this crime. 


* * * w * * x 


11. Thus, we havein the case the evi- 
dence of P.W. 4 to the effect that it was 
this appellant who murdered these persons 
on the night in question. P.Ws. 2 and 3 
have sworn to the confession made by 
this appellant to his wife P.W. 1 shortly 
afier the murder. The appellant had 
taken the bill-hook M.O. 1, from the 
house of his sister P.W. 7 that night at 
about 10-30 or li p.m. The bill-hook 
was subsequently recovered on the in- 
formation furnished by him and there 
has been human blood on it. He had a 
strong motive for doing away with his 
brother and the other members of his 
family. We have given our anxious 
consideration to the matter and we have 
no hesitation in coming to the conclusion 
that these murders were committed only 
by this appellant. 


12. The murders were brutal and 
gruesome. We confirm the convictions 
and the sentence of death imposed on 


the appellant. We dismiss the appeal 
by him. 
V.K. Appeal dismissed, 


— 
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IN THE'HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction.). 


Present :—K. Veeraswami Chief Justice and 
P.R. Gokulakrishnan, F. 


Marasoli Maran, M. P. 
o; 


"The Union of India Respondent, 


Constitution of India (1950), Article 344 (6)— 
Scope —O of President dated 27th April, 
1960 and Circulars issued by Ministry, Home- 
Affairs, dated 3rd March, 1966 and Memo- 
randa of | Railway Board and Posts and 
Telegraphs of June, 1969 and June, 1968— 
Valtdity—Compulsory in-service training in 
Hindi fori Central Government Employees— 
Effect of—-Offictal Languages Act (1960) as 
«amended by Act (I of 1968), section 3—Scope 
and effect \of—Directions of President under 
section 3 (4)—Force and effect of—Directions 
and Orders inconsistent with section 3 (1), (2) 
sand (3)—-Validity. 

The Presidential Order dated 27th April, 


Petitioner* 





1960 and|the Circular of the Ministry of 


Home Affairs dated 3rd March, 1966 as 
well as the Memoranda of the. Railway 
Board, dated 27th June, 1969 and of the 
Posts and Telegraphs, dated rgth June, 
1968, are|inconsistent with the provisions 
of section 3 of the Official Languages 
Act, 1963. as amended by the Amending 
-Act I of 1968, are invalid to the extent 
that they make in-service training for 
‘Central Government employees in Hindi 
obligatory, and provide for penal conse- 
quences for failure to attend the training 
and musti therefore be quashed to that 
extent. [Para. 18.]. 
Neither the Central Government nor 
any other! authority cannot overlook the 
safeguards provided by the Official 
‘Languages Act, particularly section 3, 
as amended by the Central Act I of 1968. 
Proficien in a language includes 
undoubtedly a working knowledge. 
But the whole scheme, purpose and 
effect of the Official Languages Act are 
against compulsion with a penal conse- 
‘quence of failure in the matter of 
in-service training or teaching in Hindi. 
[Para. 17.]. 
The Rules: made by the Central Govern- 
ment under section 8 of the Official 





119 and 471 of 1970. 


= \ 
* W. P. Nos. i 
i 29th January, 1971. 
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Languages Act should safeguard that a 
Central Government employee does not 
suffer disadvantage because he is profi- 
cient in English but not in Hindi, or 
pror o only in Hindi but not in English. 

ection 8 has to be read side by side with 
sub-section (1) or sub-sections (2) and (3) 
of section 3 of the Act, for the rules under 
section 8 should be without prejudice to 
the provisions of these sub-sections. 


The directions of the President under 
section 344 (6) of the Constitution cannot 
override or prevail over a law made by 
Parliament under Article 344 (3) or in 
exercise of the residuary powers. In 
other words, the Presidential directions, 
if to have continued force, should be in 
conformity with the law made by Parlia- 
ment, and, to the extent of inconsistency 
with such a law, the Presidential direc- 
tions cannot prevail and will cease to 
have force. [Para, 11.]. 


However, the Presidential directions under 
Article 344 (6) will not cease to operate or 
become void on the failure to appoint a 
Second Language Commission as required 
by Article 344 (1). All that Article 
344 (1) says is that the Second Language 
Commission should be appointed at the 
expiry of ten years from the commence- 
ment of the Constitution. The power of 
the President is but directory and not 
obligatory. The President may or not 
appoint a second Commission, as the 
circumstances warrant. [Para 11.]. 


Therefore it cannot be said that on failure 
at the expiration of ten years from the com- 
mencement of the Constitution to appoint 
a Second Language Commission, the 
Presidential directions made under Article 
344 (6) on the basis of the reports of the 
First Language Commission and the com- 
mittee, have ceased to have effect, though 
they cannot prevail over or be inconsistent 
with a law made by the Parliament. 
[Para. 11 and 13,], 


The effect of sub-sections (1), (2) and (3) 
of section 3 of the Official Languages 
Act, as amended, is that without the 
concurrence of the Legislatures of all the 
States which have not adopted Hindi as 
their official language, the official langu- 
age for the purposes of the Union and 
for communication as between the Union 
and the States and as between the States, 
as also for purposes of the working of the 
various Central Departments, inter se, 
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and as between them and those of Cor- 
porations and companies owned or con- 
trolled by the Central Government, 
cannot be discontinued. 


Appeal under clause 15, Letters Patent 
against the order of Alagiriswami, J., 
dated 13th February, 1970 in W.P. No. 
406 of 1970, etc. 


M.K. Nambiar for K.K. Venugopal, K. 
Manivannan, M. Kalyanasundaram, Velur 
D. Narayanan, for Petitioner. 


The Solicitor-General assisted by the Cen- 
tral Government Standing Counsel and 
K.C. Jacob and S.K.L. Rattan, for Respon- 
dent. 


The Judgment of 
delivered by 


Veeraswami, C.J.:—The writ appeal and 
writ petition raise a common question as 
to the validity of the President’s Order, 
dated 27th April, 1960, a Circular of the 
Ministry of Home Affairs, dated grd 
March, 1966, and the memoranda of the 
Railway Board as well as of the Posts and 
Telegraphs, dated respectively 27th June, 
196g and 1gth June, 1968. The writ 
petition out of which this writ appeal 
arises, was filed bya Member of the Par- 
liament. Although Alagitiswami, J., 
held that the circular orders contravened 
section 3 (4) of the Official Language 
(Amendment) Act, 1967, he dismissed 
the petition on the ground that it was for 
persons aggrieved to approach the Court 
in a proper case, and not for persons like 
the petitioner who had no personal 
interest in the matter. The learned 
Judge was further of opinion that he 
could not accept the contention that the 
Presidential Order became void because 
no Second Language Commission was 
appointed as contemplated by Article 344 
of the Constitution, but he felt that quite 
possibly the petitioner may be entitled to 
maintain a writ of mandamus or a direc- 
tion to appoint a Second Language Qom- 
mission, and not for quashing the Order 
and Circulars. The question of the 
locus standi of the petitioner, who is the 
appellant, did not very much figure before 
us because in the other petition, the peti- 
tioner as a non-Hindi knowing employee 
of the Posts and Telegraphs, is directly 
affected by the Presidential Order and the 
Circulars, and, therefore, he is, beyond 
dispute, a person aggrieved. In fact, 


the Court was 


[197 


the learned Solicitor-General for the 
Union of India mentioned at the outset 
of his argument that he did not propose 
to take shelter under the ground of main- 
tainability of the appeal filed by the 
Member of the Parliament, although just 
before he concluded his argument, he 
made reference to R.C. Cooper v. Union of 
India1, where it was held that a share- 
holder, a depositor or a director might 
not be entitled to move a petition for 
infringement of the rights of the com- 
pany, unless by the action impugned by 
him, his rights were also infringed. We 
think that as the petitioner in W.P. No. 471 
of 1970 is, by any test, a person aggrieved, 


the question of the locus standi of the 
appellant is of no importance or conse- 
quence. 


2. In the light of the report submitted 
by the Committee constituted in accord- 
ance with Article (4) of the Constitu- 
tion and in exercise, of his powers under- 
Article 344 (6), the President made an 
Order on 27th April, 1960 which inter alia 
directed, by Clause 5: 


“ Training of administrative personnel’ 
in the Hindi medium— 
(a) In accordance with the opinion. 
expressed by the Committee in-service 
training in Hindi may be made obliga-. 
tory for Central Government employees. 
who are aged less than 45 years. This 
will not apply to employees below 
class III grade, industrial establish- 
ment and work charged staff. In this. 
scheme, no penalty should be imposed for 
failure to attain the prescribed standard. 
by the due date. Facilities for Hindi 
training may continue to be provided 
free of costs to the trainees.” 
3. The rest of the clause is not material 
for our purpose. The background for 
this Order is this. The First Language 
Commission noticed certain pre-requisite 
of a change over in the language for public 
administration, one of which was ‘ Train- 
ing of Administrative personnel of differ- 
ent categories in appropriate standards. 
of linguistic competence for the purpose- 
of using ns ee medium with the 
requisite efficiency and facility of expres- 
sion”. As to hig the Contisoie see 
mendation is: 





1. (1970) 1 S.C.J. 564 : (1970) 1 Comp. š 
244 : ALR. 1970 S.C. 564 i meia 


| 

| 
nj i 
“ The |present arrangements made by 
the Government of India for training 
their employees on a voluntary basis in 
Hindi language are reviewed. Ifexpe- 
rience shows that adequate results are 
not forthcoming under such optional 
arrangements, it would be legitimate 
and necessary for Government to n 
in pursuance of their language policy, 
the obligatory requirement on Govern- 
ment servants to qualify themselves in 
Hindi |within a reasonable period, to 
the extent requisite for the discharge 
of their duties”. 


On this, ithe Committee was of opinion: 


“ Government may prescribe obliga- 
tory requirements on Government ser- 
vants to qualify themselves ia Hindi”, 
4. When the Language Commission 
which was appointed in June, 1955 was 
on its job, certain suggestions for the 
gradual replacement of English by Hindi 
appear to have been discussed at an inter- 
departmental meeting in April, 1954, 
and decisions arrived at. That resulted in 
the President’s Order called ‘‘ The Con- 
stitution |(Hindi Languages for Official 
ses)' Order, 1955. Clause 2 of this 
order said that the official purposes of 
the Union, for which the Hindi language 
may be used in addition to the English 
language ‘shall be as specified in the sche- 
dule annexed to the Order. The schedule 
mentioned seven items which need not be 
detailed. : They included correspondence 
with members of the public, correspon- 
dence with the State Governments which 
have ado ted Hindi as their official 
language, Government resolutions and 
legislative treaties and 
agreements, 


5. There was also an earlier Presidential 
Order, dated 27th May, 1952, which had 
authorised the use of Hindi in addition 
to the English language for warrants of 
appointments of Governors and Judges, 
both of the Supreme Court and High 
Courts. In the Presidential Order of 
April 1960, the directive was given, 
following the suggestion of the Committee 
constituted under Article 344 (4) that the 
Ministry lof Home Affairs might take 
action for the preparation and imple- 
mentation! of plan of action for the pro- 
gressive use of Hindi as the official 
language ; of the Union. The broad 
outline of the plan or programme for 


enactments, 
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progressive use of Hindi was thus indi- 
cated: 


“The Committee has suggested that 
the Union Government should prepare 
and implement a plan of action for the 
progressive use of Hindi as the official 
language of Union. No restrictions are 
to be imposed for the present, on the use 
of the English language for any of the 
official purposes of the Union. Neces- 
sary action may be taken accordingly 
by the Ministry of Home Affairs for 
the preparation and implementation 
of a plan or programme which will 
be concerned with the preparatory 
measures for facilitating the progressive 
use of Hindi for the Union Administra- 
tion, and for promoting the use of 
Hindi in addition to English for various 
purposes of Union as provided in 
clause (2) of Article 343 of the Consti- 
tution, Again, the extent to which 
Hindi gets used in addition to English 
will depend largely on the effective- 
ness of the preparatory measures. The 
plan for actual use of Hindi in addition 
to English will need to be reviewed 
and adjusted from time to time in the 
light of experience.” 


6. On 3rd March, 1966 the Home 
Ministry issued an office Memorandum 
which referred to para. 5 of the Presidential 
Order, dated 27th April, 1960, namely, 
the making of the in-service training in 
Hindi obligatory for all Central Govern- 
ment employees below 45 years of age, 
excluding certain classes of employees, 
and observed that although a programme 
of facilitating the progressive use of 
Hindi for Union official purposes had 
been circulated to all Ministries in 
March, 1961, which required that the 
Hindi training of administrative per- 
sonnel should be completed by March, 
1966, a review of the progress made till 
then in the training of administrative 

nnel in Hindi had shown that a 
lage number of employees had to under- 
go this training. The Ministry, therefore, 
decided upon certain steps to be 
taken up so that fuller use was made of 
the facilities available under the Hindi 
teaching scheme. The steps were these: 


“*(@) It should be ensured that 20 per 
cent of the employees working in a 
Ministry and in its attached and sub- 
ordinate offices, who are required to 
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receive this training, are deputed to 
attend the Hindi classes every year: 


(ti) It should be ensured that the 
employees so deputed should get them- 
selves enrolled in the Hindi classes; 


(iii) Failure to attend these classes 
regularly should attract penalties as in 
the case of absence from duty with- 
out adequate reason (refusal on the part 
of the immediate superiors to relieve 
employees should be severely discour- 
aged) ; and 


(iv) The obligatory training of adminis- 
trative personnel should also include 
their appearance at the examinations”. 


7. The Home Ministry then in the 
Official Memorandum requested that 
the Ministry of Finance, etc., might 
issue necessary instructions to all attached 
and subordinate offices. 


8. Accordingly, the Postmaster-General, 
Madras, under the directions of the 
‘Director-General of Posts and Telegraphs, 
issued a memorandum in October, 1967, 
which referred to the Presidential Order 
.of April 1960 and the order of the Home 
Ministry making in-service training in 
Hindi compulsory for all Central Govern- 
ment employees who were aged less than 
45 as on Ist January, 1961 outlined the 
facilities and incentives provided for the 
Hindi teaching which included awards 
and prizes, free books and travelling 
allowance. Specific mention was made 
that attendance in Hindi classes was 
compulsory and was treated as part of 
«duty, and that “wilful and repeated. 
absence and refusal to join those classes 
is treated as non-compliance of Govern- 
ment orders and breach of discipline.” 
This, of course, would not apply to em- 
Ployees who were learning Hindi outside 
their duty hours. Instructions to this 
‘effect were sent out by the department 
to the Heads of postal services. In the 
railways, similar circulars were issued 
which, among other things, pointed out 
that training in Hindi was obligatory, 
and there was no question of granting 
any exemption from attendance of in- 
service Hindi classes as such attendance 
was considered as part of duty. 


‘9, The Petitioner in W.P. No. 471 of 
1970 is an Assistant Manager, Returned 
‘Letter Office of the Postmaster-General, 
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at Madras, and a Central Government 
employee. He says that he is a South 
Indian, and his mother tongue is Tamil, 
that he is qualified in English and right 
from his appointment, he had been 
carrying on his duties only in that langu- 
age, that he has not studied Hindi 
and has not qualified himself in any 
examination in Hindi, and that he has, 
therefore, no proficiency in the Hindi- 
language to any extent. He complains 
that on account of the Presidential Order 
of 1960, and the circulars, he is 
compelled to attend the in-service Hindi 
classes during office hours, but he is 
unable to do so since he cannot learn 
Hindi and according to him, he did not 
learn Hindi in view of the Official 
Languages Act and the law relating to 
the matter. He points out that failure 
to attend Hindi classes would attract 
penalties asin the case of absence from 
duty without adequate reasons. This 
again, the petitioner says, is in derogetion 
of the provisions of the Official Languages 
Act. As to the Presidential Order of 
1960, it is stated that it had out- 
lived itself and on account of the fact 
that the Second Language Commission 
was not appointed, the order is no longer 
effective, and, therefore, thi Home Mini- 
stry’s Circular based on the Presidential 
Order and which is also the origin of the 
circulars issued by the various Minis- 
tries, has ceased to have force. He 
contends that the Presidential Order 
and the Circular are also inconsistent 
with the provisions of the Official Langu- 
ages Act and are thereforce, illegal and 
void. The Union denies that the Presi- 
dential Order and the circulars are, in 
any way, void or of no effect and con- 
tends that they are consistent with the 
provisions of the Official Languages Act 
and that the Union, as the employer, is 
entitled by executive instructions to 
determine what duties should be assigned 
to its employees and prescribe penalties 
for failure to perform the duties. The 
Union also submits that having regard 
to the provisions of the Gonstitution, 
it is the duty of the Union to promote 
Hindiand replace English by Hindi as 
National language for all official pur- 
poses. 


10. We have therefore, to decide whethe 
the Presidential Order of April, 1960 and 


1] , 
the circulars based on it, are unenforce- 
able or illegal, because (1) of the failure 
to appoint a second language commission ; 
and (2) they are contrary to, or inconsis- 
tent with the Official Languages Act, as 
amended by Act I of 1968. 


11. The Constitution by Part XVII 
deals with the official language of the 
Union. Article 343 (1) says that the 
official language of the Union shall þe 
Hindi in Devanagari script, and the form 
of numerals to be used for the official 
purposes of the Union shall be the 
international form of Indian numerals. 
But this declaration is, however, control- 
led by clauses (2) and (3) of Article 343. 
Clause (2) is to the effect that not- 
withstanding anything in clause (1), 
English shall continue to be used for a 
period of 15 years from the commence- 
ment of this Constitution for all the official 
purposes of the Union for which it was 
being used immediately before such com- 
mencement. But the President, by virtue 
of the proviso to clause (2), is empowered 
to authorise the use during the period of 
15 years of the Hindi language in addi- 
tion to the English language for any of 
the official purposes of the Union. Even 
after the expiry of the period of 15 years, 
notwithstanding anything in Article 343, 
Parliament may, by law provide for the 
use of the English language for such 
purposes as may be specified in the law. 
The next article provides for appoint- 
ment of Commission and Committee 
of Parliament on official language, as 
well as for directions to be given by the 
President after consideration of the Com- 
mittee’s report. Clause (1) of the Article 
contemplates two Commissions to be 
appointed, one at the expiration of five 
years from the commencement of the 
Constitution and the second at the expira- 
tion of ten years from such com- 
mencement. The clause also indi- 
cates the composition of the Commis- 
sion and for laying down the procedure 
to be followed by the Gommission. Clause 
(2) prescribes the scope of the recom- 
mendations to be made by the Commission. 
The recommendation should be as to 
the progressive use of the Hindi langu- 
age for the official purposes of the Union, 
for restrictions on the use of the English 
language for all or any of the official 
purposes of the Union, the language to be 
used and the extent to which it should be 
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used in the Supreme Court and High 
Courts, the form of numerals to be used 
for any one or other matter referred to the 
Commission by the President as regards 
the official language of the Union, and the 
language for communication between 
the Union and a State or between: 
one State and another and their use. 
As directed by clause (3), in making the 
recommendations the Commission should. 
have due regard to certain matters includ- 
ing the just claims and the interests of 
persons belonging to the snon-Hindi 
speaking areas in regard to the public 
services. The fourth clause of Article 
344 is concerned with the Constitution: 
of a Parliamentary Committee, its strength 
and composition. The Committee, by 
clause (5), is enjoined with the duty of 
examining the recommendations of the 


- Commission, and to report their opinion 


to the President. By clause (6), the 
President notwithstanding anything in 
Articles 343 may, after considerations of 
the report of the committee, issue 
directions in accordance with the whole 
or any part of that report. The provi- 
sions so far mentioned in Articles 343 and 
344 are contained in Chapter I of Part 
XVII. Chapter II is concerned with 
the regional Languages. Subject to 
Articles 346 and 347 relating respectively 
to official language for communication 
between one State and another or between 
a State and the Union, and the special 
provision relating to the language spoken 
by a section of the population of a State, 
the Legislature of a State may, under 
Article 345, by law adopt any one or 
more of the languages in use in the State 
or Hindi as the language or languages to 
be used for all or any of the official 
purposes of that State. But until such a 
law is made, the English language shalk 
continue to be used for those official pur- 
poses within the State for which it was 
being used immediately before the com- 
mencement of the Constitution, Chapter 
III contains provisions relating to the 
language of the Supreme Court, and the 
High Courts. Until the Parliament by 
law otherwise provides, all proceedings 
in the Supreme Court and every High 
Court shall be in the English language. 
So too, the authoritative texts of all 
Bills, Acts, Orders, Rules, Regulations and 
bye-laws, shall be in the English language; 
until Parliament by law otherwise pro- 
vides. This provision is to prevail not- 
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withstanding anything in Article 343 to 
347. There are further provisions in 
Article 348 (2) giving power to the Govern- 
nor of a State to authorise, with the pre- 
vious consent of the President, the use of 
the Hindi language, or any other langu- 
age used for any official purposes of the 
State, in proceedings in the High Court 
having its principal seat in the State, 
but this provision does not apply to any 
judgment, decree or order passed or made 
by a High Court. Where the Legis- 
lature of a State has prescribed any 
language other than the English language 
for use in Bills, Acts, Ordinances, Order, 
Rule, Regulation or bye-law, a trans- 
lation of the same in the English language 
published under the authority of ihe 
Governor of the State in the Official 
Gazette shall be deemed to be the autho- 
Titative text thereof in the English 
language. This is provided by clause (3) 
of Article 348. The power of the Parlia- 
ment to provide otherwise under Article 
348 (1) is subject to the rider under 
Article 349, namely, that the Parliament 
cannot introduce any Bill or amendment 
without the previous sanction of the 
President, who shall not give his sanction 
until after he has taken into considera- 
tion the recommendations of the 
Commission constituted under Article 
344. (1), and the report of the Committee 
constituted under Article 344 (4). There 
is the Chapter IV relating to special 
directives, of which Article 351 says that 
it shall be the duty of the Union to pro- 
mote the spread of the Hindi language. 
It may be seen, therefore, that elaborate 
provisions have been made by the Consti- 
tution which underlie great caution 
and circumspection in the matter of making 
Hindi as the official language of the Union 
and in providing for a pragmatic 
approach to the problem, having special 
regard to the just claims and the interests 
of persons belonging to the non-Hindi- 
speaking areas in regard to the public 
services. For 15 years from the com- 
mencement of the Constitution, the 
English language should continue to be 
used for all the official purposes of the 
Union for which it had been used imme- 
diately before such commencement, 
though of course, the President may 
authorise for use during that period of the 
Hindi language, in addition to the 
English language for any of the official 
purposes of the Union, The Parliament 
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also has been given the power under 
Article 334 (3) to make a law authoris- 
ing the use of the English languag for any 
of the purposes specified in such a law, 
beyond the period of 15 years from the 
commencement of the Constitution. The 
Presidential directions under Article 344 
6) in respect of matters mentioned in 
ticle 344 (2), could only be issued after 
consideration of the report of the Com- 
mission and the Committee constituted 
respectively under clauses (1) and (3) 
of Article 344, and that too, only in 
respect of the matters covered by Article 
344 (2), in respect of which the Com- 
ue and Committee have made 
reports. As to the time factor, on an 
analysis of the structure and scope of 
Articles 343 and 344,it appears to us 
that the directions of the President under 
Article 344 (6) are to be issued not at 
any time, but only when the first Gom- 
missions, and following it, the first Com- 
mittee, have made their reports and 
have been considered by the President, 
and similarly in respect of the second 
Commission and the Committee, and 
their reports. Also, it appears to us that 
the directions of the President are not in 
the nature of a law, or rule having the 
force of a law, but are merely adminis- 
trative directions authorised by the 
Constitution. They are, therefore, valid 
and are bound to be obeyed, applied or 
followed. But in our opinion, the direc 
tion of the President under Article 344 
(6) cannot override or prevail over a 
law made by the Parliament under Article 
343 (3), or in exercise of its residua 
powers. That also implies that, the 
Presidential directions to have continued 
force, should be in conformity with the 
law made by the Parliament, and to the 
extent of inconsistency with such a law, 
the Presidential directions cannot prevail, 
and will cease to have force. But we do 
not, however, find any justification for 
the view pressed upon us that on failure 
to appoint the second Commission as 
required by Article 344 (1), the Presi 
dential directions under Article 344 (6) 
would cease to operate. There is no 
indication in Article 343 or 344, or any 
other provision of the Constitution, 
placing a time-limit for the continued 
operation of the Presidential directions 
under Article 344 (6) made after consi- 
deration of the reports of the First Langu- 
age Commission and of the First Language 


t 
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Committee, nor do we think that there 
is any time-limit for appointment of the 
second Commission. All that Article 
344 (I) says is, that the second Gommis- 
sion should be appointed at the expira- 
tion of ten years from the commencement 
of the Constitution, the President shall 
appoint! the second Commission. The 
{power of the President is but directory, 
and not ‘obligatory. The President may, 
jor may not, appoint a second Commission, 
jas the circumstances warrant. We are 
junable, therefore, to accept the conten- 
tion for|the appellant and the petitioner 
that, on! failure at the expiration of ten 
years from the commencement of the 
Constitution, to appoint a Second Langu- 
age Cornmission, the Presidential direc- 
tions under Article 344 (6) made on the 
[basis of the reports of the First Language 
{Commission and the Committee, have 
ceased tò have force. 





12. But,we are inclined to accept the view 
as va id that the Presidential _ directions 
under Article 344 (6). cannot prevail 
over, or, can be inconsistent with a law 
made by the Parliament, either under 
Article 843 (3) or within its residuary 
powers.! For instance, under Article 343 
(3) the Parliament may make a law pro- 
viding that English language shall con- 
tinue tol be used even beyond the period 
of 15 years, from the commencement of 
the Constitution for any of the official 
purposes specified by it. If the Presi- 
dential directions under Article 344 (6) 
had been to the contrary, they will have 
no force the moment such Parliamentary 
Jaw conimences to operate. The learned 
Solicitor-General if we understood him 
aright, did not contend that the Presiden- 
tial directions would have force, or con- 
tinue to have force, even though they 
are contrary to, or inconsistent with a 
law made by Parliament providing for 
continued use of the English language for 
any of the official purposes of the Union. 


13. iki our view, therefore, the Presi- 
dential Order of April, 1960 which was 
issued after consideration of the report 
of the First Language Commission, and 
the opinion of the Committee consti- 
tuted under Article 344 (4), did not 
cease to operate, or become invalid or 
illegal, on account of the failure to appoint 
a Second Language Commission as con- 
templated by Article 344 (1). But 
whether the Presidential Order has 
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become void and illegal because it is 
inconsistent with any law made _by 
Parliament will depend upon Ithe view 
to be taken of the effect of the provisions 


of the Official Languages Act, 1963, as 
amended by the Official Language 
(Amendment) Act, 1967. We shall, 


therefore, proceed to scrutinise the pro- 
visions of these Acts. 


14. As the 15-year period was drawing 
to a close, there was a country-wide agita- 
tion involving great violence and dis- 
order on the part of the vast non-Hindi- 
speaking population of the country against 
the introduction of Hindi language for 
use for all official purposes of the Union, 
and so, the then Prime Minister Pandit 
Nehru in the course of his speech in the 
Lok Sabha, on 7th August, 1959, on 
Mr. Frank Antony’s resolution for inclu- 
sion of English in the Eighth Schedule to 
the Constitution, and again in his speech, 
in Lok Sabha on 4th September, 1959 
during the debate on the Report of the 
Parliamentary Committee, stated that 
“English should be’ an associate addi- 
tional language,’ ‘alternate language’ 
for as long as the people, particularly 
the non-Hindi speaking people, required 
it, and the decision for that should be 
left not with the Hindi-speaking people 
but with non-Hindi speaking people.” 
That was the genesis for the Official 
Languages Act, 1963. There were fur- 
ther agitations by the non-Hindi speaking 
people subsequently, and the assurances 
of Pandit Nehru were reiterated by the 
last Prime Minister Sri Lal Bahadur 
Sastri. The Official Languages Act, 
1963, came into operation from 1oth 
May, 1963. The Act, however, pro- 
vided that section 3 should come into 
farce on 26th January, 1965 and the 
remaining provisions of the Act should 
come into force on such dates as the 
Central Government may, by notification 
in the Official Gazette, appoint. The 
Act was intended to provide for the 
languages which may be used for the 
official purposes of the Union, for trans- 
action of business in Parliament for 
Central and State Acts and for certain 
purposes in High Courts. Section 3 
stated that notwithstanding the expiration 
of the period of 15 years from the com- 
mencement of the Constitution the 
English language may, as from the 
appointed day, continue to be used in 
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addition to Hindi for all the official 
purposes of the Union for which it was 
being used immediately before that day 
and for the transaction of business in 
Parliament, the appointed day being, as 
we said, 26th January, 1965. So far 
as section 3 related to the transaction of 
business in Parliament, apparently the 
enactment was made in view of Article 
120 as well. Inasmuch as the Act 
continued the use of the English language 
beyond 15 years from the commencement 
of the Constitution for all the official 
purposes of the Union for which it was 
being used immediately before that day, 
the law was one within the contem- 
plation of Article 343 (3). Section 4 
provided for appointments of a Com- 
mittee on official language after 26th 
January, 1975. Such a Committee is 
to be constituted on a resolution to that 
effect being moved in either House of 
Parliament with the previous sanction of 
the President and passed by both Houses. 
The composition of the Committee is to 
be the same as contemplated by Article 
344. (4). Sub-section (3) of section 4 says 
that it should be the duty of the Com- 
mittee to review the progress made in 
the use of Hindi for the official purposes 
of the Union and submit a report to the 
President making recommendations there- 
on and the President should cause the 
report to be laid as such before each House 
of Parliament and sent to all the State 
Governments. The next sub-section is 
to the effect that the President may, 
after consideration of the report referred 
to in sub-section (1) and the views, if 
any, expressed by the State Governments 
thereon, issue directions in accordance 
with the whole or any part of that report. 
Section 5 authorises Hindi translation 
of Central Acts, etc. Section 6 autho- 
rises Hindi translation of State Acts in 
certain cases and section 7 provides for 
optional use of Hindi or other official 
languages in judgments, etc. of High 
Courts. Section 8 authorises the Central 
Government to make rules for carrying 
out the purposes of the Act. In view of 
the further agitation on the part of the 
non-Hindi speaking people of the country, 
the Official Languages (Amendment) 
Act, 1967, was passed which came into 
force on 8th January, 1968. The Amend- 
ing Act substituted section 3 in the old 
Act by the new section. Sub-section (1) 
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of the new section 3 is the sarne as the 
old section 3 except for the provisos. 
There are three provisos, the first of 
which says that the English language shall 
be used for purposes of communication. 
between the Union and a State which 
has not adopted Hindi as its official 
language. The second proviso requires 
that where one State has adopted Hindi. 
as its official language, and another has. 
not done so, the communication as 
between them in Hindi shall be accom- 
panied by a translation of the same in 
English language. But this would not 
prevent, as the third proviso indicates, 
the State which has not adopted Hindi 
as its official language from using Hindi 
for purposes of communication with the 
Union, or with a State which has adopted. 
Hindi as its official language, and in 
such a case, an English translation of the 
communication is not obligatory. A 
translation in English or Hindi, as the 
case may be, of the communication is 
also provided for in sub-section (2) of 
section 3 in the Amending Act, for 
purposes of communication between one 
Ministry or Department or office of the 
Central Government and another or 
between one Ministry or Department or 
office of the Central Government and 
any corporation or company owned or 
controlled by the Central Government 
or any office thereof, or between any 
corporation or company owned or con- 
trolled by the Central Government or any 
office thereof and another. But this 
provision will hold good only till such 
date as the staff of the concerned Ministry 
Department, office or corporation or 
company aforesaid have acquired a 
working knowledge of Hindi. Sub-section. 
(3) further says that notwithstanding 
anything contained in sub-section (1), 
both English and Hindi language shall 
be used for. 


(i) resolutions, general orders, rules, 
notifications, administrative or other 
reports or press communiques issued 
or made by the Central Government or 
by a Ministry, Department or office 
thereof, or by a corporation or com- 
pany owned or controlled by the 
Central Government or by any office 
of such Corporation or company; 

(i) administrative and other reports 
and official papers laid before a House 
or the Houses of Parliament; 


i 
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m) | 
(iii) contracts and agreements executed 
and licences, permits, notices and forms 
of tender issued, by or on behalf of the 
Central Government or any Ministry, 
Department or office thereof or by cor- 
ration or company owned or con- 
rolled by the Central Government or any 
office of such Corporation or company. 


Then come sub-sections (4) and (5) :— 


‘‘Without prejudice to the provisions of 
sub-section (1) or sub-section (2) or 
sub-section (3), the Central Govern- 


ment may, by rules made under section 


8, provide for the language or languages 
to be used for the official purpose of the 
Union,| including the working of any 
Ministry, Department, section or office, 
and in| making such rules, due consi- 
deration shall be given to the quick 
and efficient disposal of the official 
busin and to the interests of the 
generali public and in particular, the 
rules so made shall ensure that persons 
serving, in connection with the affairs 
of the|Union and having proficiency 
either in Hindi or in the English lan- 
guage |may function effectively and 
that they are not placed at a disad- 
vantage on the ground that they do 
not have proficiency in both the langu- 
ages. 





15. The! provisions of clause (a) of sub- 
section (1), and the provisions of sub- 
section (2), sub-section (3) and sub-sec- 
tion (4) remain in force until 
resolutions for the discontinuance of 
the use; of the English language 
for the! purposes mentioned therein 


have been passed by the Legisla- 
tures of all the States which have not 
adopted | Hindi as their official language 
and until after considering the resolu- 
tions aforesaid, a resolution for such 
discontinuance has been passed by 
each House of Parliament.” 





16. Section 3 of the Amending Act 
adds a proviso to sub-section (4) of section 
4 of the principal Act, which is: 


“ provided that the directions so issued 
shall not be inconsistent with the pro- 
visions of section 3.” 


17. The. amendments so made to the 
principal ‘Act appear to give fuller effect 
to the assurances of the two Prime 
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Ministers, Pandit Nehru and Sri Lal 
Bahadur Sastri made on the floor of 
the Lok Sabha namely, that the English 
language should be an associate additional 
language, alternate language for as long 
as people, particularly, the non-Hindi 
speaking people, required it, and the 
decision for that should be left not with 
the Hindi-speaking people, but with non- 
Hindi speaking people. By section 3, the 
English language may be continued to be 
used beyond 26th January, 1965, in 
addition to Hindi for all the official pur- 
poses of the Union, for which it was 
being used immediately before that date, 
and for the transaction of business in 
Parliament. The provisos to sub-section 
(1) of section 3, consistent with the main 
part of the sub-section, provided for 
English translation of communications 
in correspondence between Union and 
the States and as between the States and 
their respective Ministries, departments 
and offices. No doubt, such translation 
is to be provided till such date as the 
staff of the concerned Ministry, depart- 
ment, office or corporation or company, 
have acquired a working knowledge of 
Hindi, and both Hindi and the English 
language should be used for the purposes 
mentioned in sub-section (3) of section 3. 
But it seems to us that sub-section (4) and 
(5) of section 3 have more far-reaching 
effect and consequence. As we men- 
tioned, under section 8 of the principal 
Act the Central Government is authorised 
to make rules for carrying out the purposes 
of the Act. In making such rules, the 
Central Government may, throngh them, 
provide for the language or languages 
to be used for the official purposes of 
the Union, including the working of any 
Ministry, Department, section or office 
giving due consideration to the quick 
and efficient disposal of the official busi- 
ness and the interests of the general 
public. The rules so made should also 
ensure that employees of the Union who 
have proficiency either in Hindi or English 
language may function effectively, and 
that they should not be placed ata 
disadvantage on the ground that they 
do not have proficiency in both the lang- 
uages. This means that rules should 
safeguard that a Central employee does 
not suffer disadvantage because he is pro- 
ficient only in English, but not in Hindi, 
or proficient only in Hindi, but not in 
English. So, an employee who knows, 
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and has proficiency in one of the two 
languages should be in a position to func- 
tion effectively, and cannot be placed at a 
‘disadvantage, because he is not proficient 
in one or the other of the two languages. 
This provision has to be read side by side 
with the provisions of sub-section (1) or 
sub-section (2) and (3) of section 3, for the 
rules made under section 8 should be 
without prejudice to the provisions of 
-of these sub-sections. It follows thai while 
the English language may continue, in 
addition to the Hindi language for all the 
‘official purposes for which it was being 
used immediately before 26th January, 
1965, not having proficiency in the Hindi 
language should not place the non-Hindi 
knowing Central employee at a dis- 
advantage. Discontinuance of the use of 
the English language cannot take place 
until resolutions therefor have been passed 
by the Legislatures of all the States which 
have not adopted Hindi as their official 
language and until after considering the 
resolutions, a resolution for such disconti- 
nuance has been passed by each House 
of Parliament. That clearly means that 
without the concurrence of the Legisla- 
tures of all the States which have not 
adopted Hindi as their official language 
the English language for the official pur- 
poses of the Union, and for communica- 
tion as between the Union and the State, 
and as between the States, as also for 
purposes of the working of the various 
‘Central Departments. inter se and as 
between them and those of corporations 
and companies owned or controlled by 
the Central Government cannot be dis- 
‘continued. In the light of the above 
provisions we think that compulsory 
in-service training in Hindi to Union 
‘Government employees below the specified 
age during office hours as part of their 
duty, and treating failure to attend such 
training as a breach of duty, or absence 
from duty or attendance, involving 
penal consequence in the form of disci- 
plinary proceedings will amount to placing 
them at a disadvantage on the ground that 
they do not have proficiency in both the 
languages. The learned Solicitor- 
General said that employees of the 
‘Government are whole time servants and 
the Government are entitled to prescribe 
their duties and that further either by 
rules made under Article, 309 or by 
Administrative directions provided for, 
regulate and compel discipline with penal 
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consequence for breach of discipline. 
That is, of course, true. But in doing so, 
the Central Government, or for that 
matter any other authority cannot over- 
look the safeguards provided by the 
Official Languages Act, particularly sec- 
tion 3 as amended by Central Act I of 1968. 
The learned solicitor-general also sought 
to make a distinction between not having 
proficiency in both languages, and not 
having working knowledge in both the 
languages and contended that sub-section 
(4) of section 3 mentioned only not having 
proficiency in both the languages, and 
that the Circular Orders and the memo- 
randa issued only aimed at equipping 
non-Hindi Central Government employees 
with working knowledge. We are unable 
to accept this contention. Proficiency 
in a language includes undoubtedly a 
working knowledge. To our minds, the 
whole scheme purpose and effeet of th 
Official languages Acts are against com. 
pulsion with a penal consequence of failure 
in the matter of in-service training, or 
teaching in Hindi. 


18. On that view, it follows that the Presi- 
dential order of April, 1960 and the 
impugned Circulars and official memo- 
randa are inconsistent with the provisions 
of section 3 of the Official Languages Act, 
1963, as amended by Central Act I of 1968 
and are, therefore, invalid to the extent 
they make in-service training for Central 
Government employees obligatory and 
provide for penal consequences for failure 
to attend the training. They are accord- 
ingly quashed to that extent and the writ 
appeal as well as the writ petition are 
allowed with costs in each. Counsel’s 
fee Rs. 250 in each, 


P.R.N. Writ appeal and 


writ petition allowed. 


‘ 
t 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 
PRESENT :—-T. Ramaprasada Rao and 


G. Ramanujam, JJ. 
Easun Engineering Co., Ltd. 


V. | 


The Joint Commercial Tax Officer, 


Madras-1 and another Respondents. 


Madras General Sales Tax Act (I of 1959), 
sections 31 and 32—Scope of—Appeal 
—Appellant succeeding—Argument casually 
made about point not subject-matter of 
appeal—Point urged before Appellate 
Tribunal and application made for amend- 
ment raising new grounds on points not 
raised before Appellate Authority or in 
the grounds of appeal before Tribunal— 
If estops Appellate Tribunal from dis- 
allowing permission to argue on points 
raised in|additional grounds raised by 
amendment. 


‘Where the'appellant succeeds in his appeal 
against the assessment on certain points, 
but casual arguments were made on 
‘points which were not the subject-matter 
of the appeal, it cannot be said that the 
Points raised in the casual arguments 
were either dealt with or not dealt with. 
Merely because the Appellate Tribunal 
allows an application for amendment 
of the memorandum of appeal raising 
new grounds of appeal, which were 
neither specifically raised before the 
-appellate ' authority nor raisedin the 
memorandum of appeal before the Appel- 
late Tribunal, it cannot be said that the 
Appellate ‘Tribunal has no power to refuse 
to hear the appellant on the new points 
raised in the additional grounds at the 
hearing of the appeal. No question of 
estoppel lor election arises in such cir- 
-cumstances. [Page 68 col. 1.] 


The Appellate Tribunal in disallowing 
the main ‘appeal in respect of the addi- 
tional grounds acts perfectly within its 
jurisdiction in holding that the appeal 
is not maintainable. [Page 68 col. 2.] 


-Larsen and Toubro Ltd. v. Joint Commer- 
cial-tax Officer, 20 S. T. C. 150, Refer- 
Ted to. | 


Petition under Art. 226 of the Constitu- 
tion praying the High Court to issue a 
“writ of certiorari calling for records in 


Petitioner * 








* W.P. No.! 427 of 1970 2nd April, 1970. 


O.S.T. No. 2756 of 1964-65, dated 31st 
January, 1966 and quash the order 
therein, etc. 


V. Ramachandran, fo1 Petitioner. 


big Judgment of the Court was delivered 
y 

T. Ramaprasada Rao, J—This writ peti- 
tion arses ın proceedings under the 
Madras General Sales Tax Act. The 
petitioner who did not canvass the pro- 
priety of the assessing authority in respect 
of a portion of its turnover and did not 
file any ground of appeal to that effect 
before the appellate authority appears 
to have arguea that position before the 
appellate authority and claimed relief. 
The appellate authority not being seized 
of the matter was obliged to consider 
only the subject-matter of the appeal. 
As against the order of the appellate 
authority the petitioner took up the 
same to the Appellate Tribunal and it 
appears from the record that even there 
in the first instance, its dispute was about 
the subject-matter which was agitated 
before the appellate authority. But 
sometime later it filed an application 
for reception of additional grounds of 
appeal which according to the petitioner, 
was necessitated because of the pro- 
nouncement of this Court in Larsen and 
Toubro Ltd. v. Joint Commercial-tax 
Officer!. The ‘ribunal curiously 
enough considered this application in 
extenso and finally allowed the same by 
stating that the additional grounds may 
be received and consequently the peti- 
tioner was directed to amend the me- 
morandum of appeal. When the main 
appeal came up for hearing, an objection 
was taken by the State Representative, 
and in our view rightly, that the scope 
of the appeal before the Appellate Tri- 
bunal was very much limited and it could 
only relate to the subject-matter of the 
appeal before the Appellate Assistant 
Commissioner and could not be ex- 
tended any further, merely because the 
application for reception of additional 
grounds of appeal was dismissed. It is 
not in dispute before us that the addi- 
tional grounds of appeal, the facts re- 
lating thereto and the materials in sup- 
port thereof were not formally and in 
the prescribed manner agitated before 
the Revenue at any time before. In 





1. 20 S.T.C. 150. 
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fact Mr. Ramachandran concedes that 
this was only casually argued before the 
Appellate Assistant Commissioner, though 
it was not the subject-matter of appeal 
before him. It is in this situation that 
the preliminary objection was taken by 
the State Representative that the appeal 
in so far as it related to the additional 
grounds and the matters connected 
thereto was not maintainable. The 
Appellate Tribunal, after considering 
the contentions of the parties, came to 
the conclusion that the appeal was not 
maintainable not only for the reason that 
the additional grounds could not be 
agitated before it, but also because the 
petitioner was not an aggrieved person 
in the sense that it did obtain the relief 
asked for by it before the appellate 
authority. Even this fact is not in dis- 
(pute. Mr. Ramachandran says that the 
appeal of the petitioner was allowed by 
the Appellate Assistant Commissioner 
and it got the necessary relief asked for 
before him. Apparently, the only reason 
why the petitioner filed a further appeal 
to the Appellate Tribunal was that it 
wanted to agitate for the first time 
the question which it thought fit not to 
raise and contend before the Appellate 
Assistant Commissioner. A mere argu- 
ment by a Counsel at or about the time 
when an appeal is taken up for hearing 
before the Appellate Assistant Commis- 
sioner but which argument does not 
have any bearing upon the subject-matter 
of the appeal, cannot be said to have 
been dealt with by the Appellate Assis- 
tant Commissioner or not dealt with by 
him. Such arguments might have been 
addressed for reasons known to the 
petitioner, but in so far as they have no 
Impact upon the controversy raised in 
the appeal, they should be deemed to 
be non est in the eye of law. Any further 
appeal on the ground that the appellate 
authority did not advert itself to such 
contentions which could not be raised 
in the further appeal, is therefore, not 
maintainable. The Tribunal came to 
the correct conclusion. A fortiorari this 
is so, in so far as the appeal relates to 
the additional grounds. It cannot be 
said that merely because the Tri- 
bunal allowed the application to amend 
the grounds of appeal, it is bound to 
consider it at the time when the main 
appeal comes up for hearing. No ques- 
tion of estoppel or election arises in 
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such circumstances. When an amend 
ment of the grounds of appeal is allow- 
ed one cannot easily expect the Tribunal 
to advert itself to the main appeal and 
there is no occasion at all to do so. 
Therefore, when the main appeal w 
set for hearing, it had jurisdiction toj. 
say that the appeal before it was not), 
maintainable in the eye of law. The, 
Tribunal exercised its jurisdiction which 
it had. There is no other error apparent 
on the face of the record. 


The writ petition is dismissed. 
P.R.N. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—T. Ramaprasada 
G. Ramanujam, JJ. 


Deputy Commissioner (C. T.), Coimbatore- 
Petitioner* 


——— Petition dismissed. 


Rao and 


y 


Messrs. Indian Refrigeration Industries. 
(P.) Ltd., Coimbatore Respondent.. 


Madras General Sales Tax Act (I of 1959), 
sections 2 (n) and 3—“ Sales ”— Works 
contract—-Contract to fabricate and instal 
humidification plant and parts embedded 
into walls and floors of building—Lump- 
sum contract with specific amount—If 
**sale’’—Turnover—If assessable to tax. 


The assessees claimed exemption on a. 
turnover on the ground that it related 
to work and labour involved in the 
dealings between them and their customers 
and therefore there was no element of 
sale involved in the transactions. 


The work concerned was mainly relatable 
to the installation ofa humidifying plant 
and the necessary equipment connected’ 
thereto and for the construction of such 
of those units in the main building it- 
self to enable them to link up their 
machinery and material with the structure. 
of the building so that in the ultimate 
analysis the machinery to be supplied 
and the material annexed thereto got 
embedded in the main building. The 
concerned work had necessarily to go 
hand in hand with the building itself. 
Each contract was a lump sum contract 
with a specific amount. All the com-- 


* T.C. No. 260 of 1966. 2nd March, 1970.. 
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petent parts supplied by the assessees 
to their customers became part and parcel 
of the walls and floors of the main 
‘structure. | 


Held, The property in the materials, the 
subject-matter of the assessable turnover 
in question passed only after the erection 
‘work was over and that the contracts 
were indivisible composite contracts 
of work jand labour for supply and 
installation of the humidification plant 
and therefore the turnover was not 
assessable to tax. There was no element 
of sale was involved ; at no point of 
time before the embedding could it said 
that the lassessees intended to sell to 
their customers the plant or the parts. 
21 S.1.C! 245 (S.C) : 21 S.T.C. 283 
{Mad) ; 24 S.T.C. 349 (S.C.) applied and 
followed. [Para. 9.] 


Petition ader section 38 of the General 
Sales Tax Act, 1959 praying the High 
Court tol revise the order of the Sales- 
Tax Appellate, Tribunal, Madurai, dated 
22nd March, 1966 in T. A. No. 212 of 
1964, etc. 


The Asst. Government Pleader K. Ven- 
kataswami, for Petitioner. 


5. Swaminathan and K. Ramgopal, for 
Respondent. 


The nee of the Court was delivered 
by 


{ 

Ramaprasada Rao, J—Messrs. Indian 
Refrigeration Industries Private Ltd., are 
the assessee-respondents in this tax case. 
For the year 1962-63, they were assessed 
ona taxable turnover of Rs. 3,49,943.13. 
The respondents claimed an exemption 
inter alia,|on a turnover of Rs. 2,74,083-38 
on the | ground that such turnover 
related to work and labour involved in 
the dealings between them and their 
customer, and that therefore there was 
no element of sale involved in the trans- 
actions. | The Revenue negatived the 
exemption claimed. But, on second ap- 
peal, the Sales Tax Appellate Tribunal 
came tolthe conclusion that no element 
of sale was involved and the exemption 
claimed was sustainable. It is as against 
this that|the State has preferred the pre- 
sent tax| case. 








2. The dealings in so far as the asses- 
sable Pyne in question is concerned, 
| 
| 


1 


can be summarised thus. The res- 
pondents were contractors of repute 
and were technically qualified as 
Engineers to fabricate and install a humi- 
difying plant and other accessories 
with air-ducts. embedded into builaings 
of their customer. In effect, they were 
qualified to instal the plant alongside 
the construction of the building of their 
customer which was by then con- 
temporaneously in progress. As a 
matter of fact, it is not disputed that the 
concerned work had necessarily to go 
hand in hand with the building itself, with 
the assessee rendering technical assistance 
to the architects and other construction 
contractors during the course of the 
erection of the building. The Tribunal 
secured an affidavit from one of the 
officers of the company of the assessee 
setting forth the nature and details of the 
work involved. The said affidavit states 
that the work concerned was mainly 
relatable to the installation of the humidi- 
fying plant and the necessary equipment 
connected thereto and for the construction 
of such of those units in the main building 
itself to enable them to link up their 
machinery and material with the structure 
of the building so that in the ultimate 
analysis the machinery to be supplied and 
the material annexed thereto got embedded 
in the main building. This was the nature 
and scope of the contract undertaken by 
the assessee. Each contract was a lump 
sum contract with a specific amount. 
The Tribunal made a local inspection and 
found that the installation was in the 
manner referred to by the Manager of the 
assessee-company and all the component 
parts supplied by the assessee to its custo- 
mer became part and parcel of the walls 
and floors of the main structure. Itis on 
such a set of admitted facts that the Tri- 
bunal came to the conclusion that the 
property in the materials which were the 
subject-matter of the assessable turnover 
in question passed only after the erection 
work was over and not before. Ulti- 
mately the Tribunal was of the view that 
the contracts were indivisible composite 
contracts of work and labour fee supply 
and installation of the humidification 
plant and therefore the turnover was not 
assessable to tax. 


3. The learned Assistant Government 
Pleader arguing for the State who are the 
appellants in the case, contends that the 
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nature of the work undertaken by the 
assessee cannot be said to be, as described 
by the Tribunal. He would state that 
predominantly an element of sale is in- 
volved in the contracts in question and 
such element is divisible from the totality 
of the dealings between the assessee and 
its customer and this separate trurnover 
sought to be brought into the net of taxa- 
tion of the Revenue has to be assessed as 
attempted and the order of the Tribunal 
has to be set aside. Learned Counsel for 
the respondent argues to the contrary and 
he has brought to our notice decisions of 
the Supreme Court and of our High Court 
which had occasion to notice similar 
contracts and which upheld a similar 
contention of the assessee therein that the 
contracts involved were in the nature of 
works contract and no element of sale 
was involved therein. 


4. Suffice it for us to refer in the volumi- 
nous literature on ‘‘ Works contracts ”, 
to a few recent decisions which would 
clinch the matter. In State of Madras v. 
Richardson and Cruddas Ltd.+ the Supreme 
Court was concerned with a contract for 
the fabrication, supply and erection of 
steel structures for a sugar factory in 
the State of Mysore. There also, facutally 
it was found that the contract was a com- 
posite one and the stipulation was for the 
payment of a consolidated sum for the 
entire work done, which incidentally in- 
volved supply of material as well. In 
those c’rcumstances, the Supreme Court 
was of the view that the contract in ques- 
tion was a works contract and not one 
forsale. Itis interesting to note that even 
in that case there was not only designing 
and detailing besides fabrication and 
erection, but also there was an element of 
supply of materials for component parts 
such as columns, trusses, purlins, bracing, 
side claddings, supports, etc. Neverthe- 
less an all inclusive price as in the instant 
case was charged by the respondents in 
that case for the totality of the work of 
fabrication. The Court came to the 
conclusion that the contracts were to be 
deemed and characterised as works con- 
tracts. 


5. In General Electric Co. v. Government 
of Madras, decided by this Court to 
which one of us was a party, our High 





1. (1968) 21 S.T.C. 245. 
2. £1968) 21 S.T.C. 283: (1968) 1 M.L.J. 429. 
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Court reiterated the broad principle 
thus : 


“ In cases, where the contract consists 
of fabrication and erection of steel 
structures or buildings on the site of the 
customer, the main test is to find out 
whether the customer ever bargained 
for the saleand purchase of the com- 
ponent parts used in the work of fabri- 
cation and erection or construction. 
If, under the contract, structural 
materials are to be affixed to the land 
and only thereafter the property therein 
would pass to the customer notwith- 
standing that they were approved by 
him, and even paid for, the contract 
would be a works contract.” 


6. This Court has also stated that if 
there are over-whelming indications in the 
contract that it is a composite and indi- 
visible one and what has been agreed to- 
and intended between the parties was not 
to supply materials in the course of the 
contract but as and when such materials 
are imbedded in the contractual work 
involved they become the property of the 
other party, then there would be no ques- 
tion of the sale of such materials by the 
contractor to the other. 


7. The latest case on the subject appears 
to be that of the Supreme Court in State 
of Rajasthan v. Man Industrial Corpora- 
tion Ltd.1 The facts are that the assessee 
submitted its tender for fabricating and 
fixing certain windows in accordance with 
spec-fications, designs, drawing and ins- 
tructions in the building of its customer. 
A time limit was fixed for the completion 
of the work. The rate quoted was an 
all-inclusive price. The assessee carried 
out the work and received a sum of 
Rs. 23,480 under the contract. On the 
question whether this sum, could be 
included in the taxable turnover for the 
purpose of sales tax, the Supreme Court 
observed on the facts : 


“lhe contract undertaken by the res- 
pondent was to preparethe window- 
leaves according to the specifications 
and to fix-them to the building. There 
were not two contracts one of sale and 
another of service. ‘ Fixing’ the win- 
dows to the building was also not inci- 
dental or subsidiary to the sale, but 


1. (1969) 24 S.T.C. 349: (1970) 1 S.C.J. 72. 


i 
1] | SUBRAMANIAN 7. ASSISTANT CONTROLLER, ESTATE DUTY. TL 
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was an essential term of the contract. 
The window leaves did not pass to the 
Union of India, under the term of the 
contract as window-leaves. Only on 
the fixing of the windows as stipulated, 
could the contract be fully executed and 
the property in the windows passed on 
the completion of the work and not 
before.” 


8. Under those circumstances, the con- 
tract was held to be one for execution of 
work not involving sale of goods. 


9. The case under consideration is one 
to which the principle laid down in the 
cases above applies with greater force. 

he installation of the humidification 
plant and’ the components which are to 
be supplied therefor under a composite 
contract with a customer necessarily 
involves the embedding of such a plant 
and its components in the structures. It 
cannot be'said that the plant and the parts 
could be viewed de hors the totality of the 
contract which could be said to have been 
executed, jonly after the completion and 
after the machinery and plant were em- 
bedded in the structure asa whole. Only 
on such fixing up of the plant as required 
and with ithe assistance of the skill and 
labour of| the assessee that the property 
in the plant and its component parts could 
be said to) pass to the customer. At no 
point of time before such embedding could 
it be said that the assessee intended to sell 
to his customer the plant or the parts. 


10. In this view, the Tribunal was right in 
having excluded the disputed turnover of 
Rs. 2,74,083-38 from the pale of assessable 
turnover.| The tax case therefore fails 
and is dismissed. There will be no order 
as to costs. 


P.R.N. 








Petition dismissed. 





IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction.) 


PRESENT :—K. Veeraswami, C.J. and P. R. 
Gokulakrishnan, J. 


D. Subramanian Petitioner* 


y. 


The Assistant Controller, Estate 
Duty, Madurai and another 
Respondents. 


Estate Duty Act (XXXIV of 1953), sectiom 
73 (3) Applicability—Estate Duty pay- 
able on assets in foreign country— Restric- 
tion on transfer of assets from that country 
—Claim to relief under section 73 (3)’by 
mandamus against compulsion to pay out 
of Indian assets—Proof of bona fide 
effort to get assets repatriated—Necessity. 


Section 73 (3) of the Estate Duty Act 
no doubt provides that the accountable 
person should be treated and continued 
to be treated as not in default in respect 
of that part of the duty on assets outside 
India until the prohibition or restric- 
tion of remittance is removed in the 
foreign country where the assets are. 
But the mere fact that there is restrictiom 
will not enable the accountable person to. 
claim the benefit of the provision in section: 
73 (3) and to apply fora writ of mandamus 
against the controller of Estate Duty and 
to claim that he cannot be compelled to 
pay the duty out of the Indian assets. 


The accountable person must prove that 
he made bona fide efforts to get repatria- 
tion of the assets in the foreign country 
(Ceylon) to pay the estate duty. He must 
show bona fides on his part and that in 
spite of efforts taken by him to get the 
permission of the authorities in the foreign 
country to have the assets transferred to. 
India, he could not succeed. 


Petition under Art. 226 of the Constitu- 
tion praying the High Court to issue a 
writ of mandamus directing the respon- 
dents to forbear from collecting the 
estate duty of Rs. 37,422-43 payable on 
the petitioner’s father’s Ceylon assets. 
pursuant to the order of Ist respondent 
inC.I. No. D. 2 dated, 10th August, 1967. 


*W.P No. 2517 of 1967. 2nd November, 1970. 
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T. R. Srinivasan, for Petitioner. 


V. Balasubramaniam and Government 
Pleader, for Respondents. 


The Judgment of the Court was delivered 
by 


Veeraswami, C.J—There was as on the 
9th March, 1968, due a sum of Rs. 37,289- 
95 as estate duty in India in respect of the 
late T. A. Deivanayaga Thevar, Tirunel- 
eli. It appears that the duty represented 
-duty on Ceylon moveables. The petition is 
now taken for a mandamus on the ground 
that in view of section 73 (3) of the Estate 
Duty Act, the petitioner cannot be com- 
pelled to pay the duty out of his Indian 
assets. He is one of the legal representa- 
tives of the late assessee. Section 73 (3) 
of the Estate Duty Act directs the Control- 
ler to treat and continue to treat an account 
able person as not in default in respect of 
that part of the duty on assets outside 
ndia until the prohibition or restriction 
of remittance is removed in the foreign 
country. Sections 7, 8 and 22 of the 
Exchange Control Act of Ceylon do show 
that there is restriction on remittance of 
money from Ceylon to this country with- 
out the permission of the Central Bank of 
Ceylon. But it seems to us that these 
provisions will not suffice to enable the 
petitioner to get the rules. There should 
be bona fide effort on the part of the 
titioner to get repatriation of his Ceylon 
assets to pay the estate duty. One Shan- 
mugha Raja seems to have carried on 
correspondence with the Controller of 
Ceylon for the purpose. But so far as the 
petitioner is concerned, he had made no 
effort in that direction. The last letter 
from the Controller of Exchange, Ceylon, 
was dated, 16th April, 1966, by which the 
Controller, informed the petitioner that 
in terms of current exchange control pro- 
cedure, Indian assets and income should 
be first utilised to settle the liability. But 
this leaves the impression that once the 
petitioner proves that out of Indian assets, 
he would not be able to pay the duty, the 
Ceylon authorities might possibly be 
persuaded to release the exchange. Sec- 
tions 7, 8 and 22 do not prevent the Central 
Bank of Ceylon from granting permission 
if it is convinced that it was necessary. 
‘We are not satisfied in this case that the 
petitioner has made any efforts subsequent 
to April, 1966. All that section 7 of the 
Geylon Exchange Control Act says is that 
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no payment to or credit to a person outside 
Ceylon ‘should be made without the ‘per- 
mission of the Bank. To similar effect 
in section 8. Section 22 places restric- 
tions on export from Ceylon of any 
Ceylon currency, or any foreign currency 
or treasury bills. That again is a bar 
which can be got over with the permission 
of the Central Bank of Ceylon. In the 
circumstances, therefore, merely because 
there was a restriction in the Ceylon 
Exchange Control Act, the petitioner 
could not entirely rely on it, take no action 
to get the permission of the Bank and 
come to this Court asking for a rule to 
prevent the Revenue from realising the 
estate duty. The petitioner must show 
bona fides on his part that in spite of his 
effort taken to get the permission of the 
Central Bank of Ceylon, he could not 
succeed. But unfortunately the at has 





on record before us only show that he ha 
not made any such effort. 


2. That being the case, we dismiss the 
pearing with costs. Counsel’s fee Rs. 


P.R.N. Petition dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—T. Ramaprasada Rao and G. 
Ramanujam, JJ. 


Deputy Commissioner (Sales Tax) 
Pondicherry Petitioner* 


y. 


R. A. Akbar Alikhan and Abdul 
Raheem and Company, Pondicherry. 
Respondents. 


Pondicherry General Sales Tax Act (YII of 
1967), Schedule III, Item 18—Applicability 
and scope of—“‘Leco”—If charcoal 
exempt from assessment. 


Interpretation of Statutes—Meaning of 
words—Popular word having commercial 
meaning—Interpretation to be given. 


It is common knowledge that “ Leco ” 
has never been understood as anything 
otherwise than domestic fuel. Even the 





* T. C. No. 42 of 1970. 25th February, 1970. 
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manufacture of this product has under- 
stood it and treated it as fuel correspond- 
ing to charcoal. It is therefore exempt 
from tax under Item 18, Schedule ITI of 
the Pond.cherry Sales Tax Act, which 
exemp‘s firewood and charcoal. In a 
tax'ng statute, if a word is a popular one 
and has a commerc’al meaning, then it is 
settled law that such popular meaning or 
the Commercial understanding of that 
word should prevail in sp'te of the mean- 
ing that the word might secure by applica- 
tion of the princ ple of geology, physics 
or chemistry. [Paras. 3 and 4.] 
Commissioner of Scles Tax v. Jaswant 
Sngh Charan Singh, A.I.R. 1967 8.0. 
1454, applied and followed. 

Petition under S. 42 of the Pondicherry 
General Sales Tax Act, praying the H gh 
Court to ‘revise the order of the Sales 
Tax Appellate Tribunal, Pondicherry dated 
30 h Sep ember, 1969 in T. A. Nos. 3 
and 4 of 1969—App. 22 and 23 of 1969 for 
assessment years 1966-67 etc. 


The Government Pleader for Pondicherry, 
for Petitioner. 

The Judgment of the Court was delivered 
by l . 


Ramaprasada Rao, J.—This tax case is 
dirécted aga‘nst the order of the Sales Tax 


Appellate Tribunal, Pondicherry, dated ` 


30th September, 1969. The assessment 


year is 1966-67 and tho product in discus-: 


sion and which is the subject-matter in this 
tax case is leco, admittedly manufactured 
‘by the Neyveli Lignite Corporation. The 
recpondent is a dealer in leco and he was 
assessed finally for the year 1966-67 on a 
taxable turnover of Rs. 1,20,807-82.. 
-Certain exemptions were also granted to 
him. Ultimately, the taxable turnover 
comprised inter alia the following sales .: 
“ Sales of leco Rs. 81,578-98 ”. A tax at 
the rate of 2 per cent. single point was 
imposed thereon by the taxing authorities 
‘and that was sustained by the Appellate 
‘Assistant: Commissioner on the ground 
that leco comes under “ coke in all its 
forms and, therefore, rightly assessable at 
2 per cent. single point. The Appellate 
Assistant !'Gommissioner was of the view 
that in view of the specific provision 1n 
the Pondicherry General Sales Tax 
Act (VIL, of 1967), hereinafter referred 
to as the Act the commodity known as 
Jeco was taxable. He relied on the text of 
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Item 18 of Schedule WII to the said Act 
which granted an exemption from tax to 

products such as fire wood and charcoal. 

Interpreting such an item in the schedule, | 
the Appellate Assistant Commissioner was 

of the view that the leco was not charcoal 

and therefore, the assessee could not get 

the benefit of the exemption, and accord- 

ingly, brought the turnover into the net of 

taxation. On a second appeal to the 

Sales Tax Appellate Tribunal,the Tribunal 

reversed the order of the Appellate Assis-i 
tant Commissioner. holding that leco as 

ordinarily understood is charcoal and it 

could be class fied as domestic fuel and 

it gains the exemption under Item 18 of 

Schedule IIE of the Act. As against this, 

the tax case has been filed by the State of: 
Pondicherry represented by the Deputy. 
Commissioner (Sales Tax, Pondicherry). 


2. The learned Government Pleader con- 
tends that leco has a geological ozigin: 
being a product won from earth and, there- 
fore, it cannot be class:fied as charcoal 
within the meaning of Item 18 of Schedule’ 
IIL of the Pondicherry General Sales Tax 
Act. He tried to distinguish the ratio of 
the decision of the Supreme Court render- 
ed in Commissioner of Sales Tax v. Jaswant 
Singh Charan Singh*. We would factually 
argue that the commodity in question 
being by-product in the course of manu- 
facture of lignite by a particular corpora-- 
tion, it cannot be ynderstood as a substi- 
tute or the equivalent of charcoal and, 
therefore, the tribunal’s order is wrong. 


3. Itis no doubt true that under Item 18 
of Schedule IIT of the Pondicherry General 
Sales Tax Act,1967, an exemption is grant- 
ed to cummodities named therein as fire- 
wood and charcoal. Itis, therefore, necese 
sary for the appellant in this tax case-to 
establish factually that leco is not char- 
coal. The argument advanced is that 
leco being a by-product in the course of 
manufacture of Lgnite and as such manu- 
facture involves experimentation on earth 
and extraction of the main chemical from 
and out of the said process, even the by- 
product should, therefore, be geologically! 
understood as one which has been so’ 
extracted from earth, and thus understood,- 
Jeco cannot be charcoal. This contention 
appears to be artificial. In a taxing sta- 
tute, if a word is a popular one and has aj 


1, ALR. 1967 S.C, 1454, 
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commercial meaning, then, it is settled 
law that such popular meaning or the 
commerc:al understanding of that word 
should prevail in spite of the meaning that 
the word might secure by the application 
of the principles of geology, physics or 
chemistry. Asa matter of fact, the judg- 
ment of the Supreme Court in Commis- 
sioner of Sales Tax, Madhya Pradesh v. 
Jaswant Singh Charan Singh}, affirmed 
the judgment of the learned Judge of the 
Madhya Pradesh High Court in Commis- 
sloner of Sales Tax, Madhya Pradesh v. 
Jaswant Singh Charan Singh*. There, 
the learned Judges had occasion to con- 
sider the import of the word ‘coal’ as 
ordinarily understood in England. They 
were of the view that even in the West the 
word ‘ coal’ was sufficiently wide enough 
to include charcoal. It is indisputable 
that coal in its geological sense is a pro- 
duct which is extracted from good earth. 
But nevertheless even in England and even 
according to the dictionary ‘coal’ has 
been understood as a combustible car- 
bonaceous rock derived from vegetable 
matter. The learned Judges also said 
that in India the English word ‘ coal’ as 
used in commerce includes charcoal. 
To similat effect is the observation of the 
learned Judges of the Supreme Court, who 
were construing the word ‘ coal’ in EntryI 
of Part III of Schedule 2 of the Madhya 
Pradesh General Sales Tax Act (Il of 
1959). They stated :— 


“A sales tax statute, being one levying 
a tax on goods, must, in the absence 
of a technical term or a term of science 
or art, be presumed to have used an 
ordinary term as ‘coal’ according to 
the meaning ascribed to it in common 

i lance. Viewed from that angle, 
Poth the merchant dealing in coal and 
consumer wanting to purchase it would 
regard coal not in its geological sense 
but in the sense as ordinarily under- 
stood and would include ‘ charcoal’ in 
the term ‘coal’.” 


4. In the instant case, it is common 
knowledge that leco, which is an expres- 
sion which is of recent origin, has never 
been understood as anything otherwise 
than as domestic fuel. The learned 
Government Pleader concedes that there 


1. AIR. 1967 S.C. 1454. 
2. 17 S.T.C. 527. 
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is no other user of leco otherwise than a8 
combustible material used as charcoal. 
Such is the popular and the commerc’al 
understanding of the expression. The 
learned Tribunal rightly relied upon the 
elucidation of the product as given by the 
Neyveli Lignite Corporation Ltd., in its 
letter, dated 12th September, 1969. There- 
in, the Corporation says that the leco is 
produced from lignite by a process of 
briquetting and carbonisation, and that 
leco is a product obtained from lignite 
after a certain process and after certain 
substances are extracted from it such as 
phenyl, tar and linoleum etc. Thus, it is 
clear that even the manufacturer of this 
new product has understood it and treated 
it as fuel corresponding to charcoal. In 
the light of the pronouncement of the 
Supreme Court under similar circum- 
stances and in view of the factual situation 
that leco in common parlance is fuel. 
We are unable to appreciate as to how 
and in what respect the order of the Tri- 
bunal is wrong. We confirm the order 
of the Sales Tax Appellate Iribunal, Pon- 
dicherry and the tax case is dismissed. 


P.R.N. Petition dismissed. 


— — 





IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction.) 
PRESENT :—T. Ramaprasada Rao, J. 


M/s. Erode Transports (P.) Ltd., Erode 
Petitioner” 


b. 


M/s. Sadasivam Motor Transports P) 
Ltd., Erode and another ... Respondents. 


(A) Motor Vehicles Act (IV of 1939), 
section 43-A (1l)— Directions of State 
Govert ment under—Mileage rule— Vali- 
dity—ff liable to be ignored. 


It is not all directions or orders of the 
Government which are to be ignored by 
the statutory functionaries. As a matter 
of fact, if the directions given by the 
Government at any point of time are to 
substitute the judgment of the statutory 
ee Ne es See ee 


+ W.P. No. 2716 of 1969. 
8th January, 1971. 
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functionary to that of the Government, 
then only it would infringe upon the 
general principles of law and such a direc- 
tion would be illegal and void. [Para. 2.] 


(B) Constitution of India (1950), Article 
226—State Transport Appellate Tribunal 
finding the extersion of a certain route 
beneficia] to the public—If can be assailed 
under—Public interest more important than 
commercial interests of petitioner—Omis- 
sion of the Tribunal to consider the interest 
of petitioner—Effect. 


As the yariation was granted in public 
interest and as public interest is the acid 
test to find out whether variation or a 
permit or an extension thereof is necessary, 
and as the Tribunal, competent to find 
on the matter, expressed the view that it 
was so and the variation was necessary to 
subserve| a public need, it cannot be 
interfered under Article 226 of the Consti- 


tution. [Para. 6.] 


Even if the Tribunal did not consider the 
commerce al interests of the petitioners 
because of the variation, as held by the 
Supreme| Court in Sri Rama Vilas Service 
v. Chandrasekharan, eat 1 S.C.J. 195: 
(1965) I An.W.R. (S.C.) 1: (1965) 1 
M.L.J. (S.C.) 1: AJT.R. 1965 S.C. 107, 
“jt is improper for the High Court to 
issue a wr:t of certiorari mainly or solely 
on the ground that all reasons have not 
been set out in the judgment of tlie appro- 
pıiate authority.” [ Para. 5.] 





Petition Widei Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein, and in the 
affidavit |filed therewith the High Court 
wll be pleased to issue a writ of certiorari 
calling for the records in Appeal No. 651 
of 1969 on the file of the 2nd Respondent 
herein (Proceedings R. No. 9758 A-1-67, 
dated 6th February, 1968 on the file of the 
Regional Transport Authority, Coimb1- 
tore), and quash the order, dated 20th 
August, {1969 and made therein. 


T. Chengclvarayan and G. V. Subramani- 
yam, for |Potitioner. 

K. K. Vehugopal and S. Parthasarathy, for 
lst Respondent. 


T. Sathiadev, the Assistant Government 
Pleader, ‘for 2nd Respondent. 


ERODE TRANSPORTS V. SADASIVAM MOTOR TRANSPORTS (Ramaprosada Rao, J.). 75 


The Court made the following 


OrpeR.—The first respondent sought for 
a var-ation of their existing perm t from 
Vellakoil to Erode, by extending the same 
from Erode to Malayampalayam. The 
Regional Transport Author.ty was of the 
view that as a part of th’s sector was 
already notified under sectiou 47 (3) of 
the Motor Vehicles Act, to be constitutec 
as a town route, it felt that there was no 
necessity to grant the variation asked for 
by the first respondent. On appeal by 
the first respondent, the State Trnasport 
Appellate Tribunal finally allowed the 
var ation. The matter was taken to this 
Court and in Writ Petition No. 3546 of 
1968, Alag‘r'swami, J. set as'de the order 
of the Appellate Tribunal observing as. 
follows :— 


“Tt is stated that the™distance betweem 
Karumandampalayam and Malayam- 
palayam is only six furlongs. As r ghtly 
contended by the learned Counsel for 
the petitioner, if the Tr.bunal had taken 
note of this fact and still cons dered 
that there was room for the var'ation 
asked for by the first respondent beng 
granted, its order may be justfiable 
one. But, when if it is found that the 
order of the Tribunal has been passed 
ignoring the fact of a prcposal set 
afort which was to be cons dered on 
28th August, 1968, the order obviously 
suffers from an error apparent on the 
face of the record.” 


The first respondent preferred Writ Appeal 
No. 174 of 1969, and a Division Bench of 
this Court dismissed the writ appeal, but 
however remanded the matter to the State 
Transport Appellate Tr'bunal for a 
reapprisal on merits. The State Transport 
Appellate Tribunal once again, by the 
impugned order, allowed the variation. 
It observed that the respondent was run- 
ning on an uneconomic route, that the total' 
mileage covered by one of its buses is 
only 197-2 miles, that the var’ation would 
only bring the length of the route within 
the sanctioned limit of a later Government 
Order and that the variation would be in. 
the interest of the public. It also said. 
that the application for extens‘on js for the 
mofuss l bus whch has certain d'stinct 
advantages such as the carry ng of luggage, 
whereas a town bus usually cannot do so. 
The third and the most important reason 
was that the additional facility by granting 
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the extension would solve the problem of 
the villagers in between Erode and Mala- 
yampalayam and that the town route 
sanctioned fora part of the sector in the 
course of the proceedings may not be the 
only solution. It is against this order of 
the Tribunal, the present writ petition has 
been filed. 


2. The first contention of Mr. Chengal- 
varayan, the learned Counsel for the peti- 
tioner, is that the m‘leage rule prescribed 
‘by the Government by one of its orders 
cannot be taken into consideration at all 
and that having been so considered the 
order is vitiated. Reliance was sought 
on the ratio of the famous case in the 
Motor Vehicles Jurisprudence viz., B. 
Rajagopala Naidu v. The State Transport 
Appellate Tribunal and others’.—-But, sec- 
tion 43-A (1) is a direct answer to this 
contention. Jt is not all directions or 
orders of the Government which 
are to be ignored by the statutory func- 
tionaries. As a matter of fact, if the 
directions g ven by the Government at 
any point of time are to substitute the 
judgment of the statutory functionary to 
that of the Government, then only it 
would infringe upon the general princ ples 
of law and such a d.rection would be 
illegal and void. In the case under con- 
sideration, the direct on given by the 
Government was that a single bus can 
operate on a 250-mile-route instead of 
that of 197-.2 miles, as presumably it was 
found that the latter operation was not 
economic. The rule is made in exercise 
of the powers of the Government under 
section 43-A (1) and cannot be said to be 
a direction which would impel the statu- 
tory functionary to ignore its individual 
judgment in that matter. I am, therefore, 
unable to hold that the first reason of 
the State Transport Appellate Tribunal 
that as the variation would make an 
tuneconom c route into an economic one, 
ought to be accepted not only for its own 
sake but also in the interest of the public. 
3. The second contention of the learned 
‘Counsel is that the Appellate Tribunal 
found that the variation, if granted, would 
afford a distinct advantage to the travelling 
public in the matter of cariying luggage 
and that this find'ng is not well founded 
and supported my material. A matter 


1. (1964) 2 S.C.J. 570: (1964) 2 M.L.J. (S.C.) 
131: (1964) 2 An. W. R. (S.C.) 131 : A.LR. 1964 
S.C, 1573 
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like the carrying of luggage in a mofussil 
route as against a town route and the way 
in which such luggages are allowed to be 
carr.ed can be taken jud:cial notice of. 
Even apart from the sections which speak 
of a limitation in the matter of the carry- 
ing of a luggage in a town route or in the 
mofussil route for the matter of that, it 
cannot be said that in a mofussil route, 
luggages are allowed as a matter of 
course without being charged. There 
is provision for such charges be'ng levied 
under section 48 of the Act. The point 
however, is that in mofuss'] route, luggages 
are invariably allowed along wth the 
passengers as it is a long-distance route 
and in a town route such privileges are 
curtailed to a great extent, if not prohi- 
bited. It was this fact, wh ch may not be 
ordinarily disputed, that was taken note 
of by the Appellate Tribunal when it said 
that the extension of the mofuss 1 bus has 
certain distinct advantages such as the 
carry ng of the luggages whereas a town 
bus has not. Mr. Chengalvarayan, how- 
ever, pressed into service the definition of 
‘goods’ and sections 42 and 48, to sub- 
serve his contention that even in town 
buses luggages could be taken and there 
being no prohibition but a regulation, 
this aspect cannot be viewed hy tbe Tri- 
buna] as if it was an advantage or a dis- 
advantage, as the case may be. I am 
unable to agree. ‘ Luggage’ is defined 
as the ‘travellers baggage, boxes etc.’ 
It is not uncommon to find that the luggage 
in a mofussil bus, which covers a d.stance 
of about 250 miles, is certainly more than 
the luggage that is ord‘narily thought of 
to be carr ed in a town bus. I agree w th 
the Appellate Tribunal that notwithstand- 
ing the presence of a town bus between 
Erode and Karumandampélayam, the 
variation would be necessary in the interest 
of the public, for they would have the 
advantage of carrying luggages in the real 
sense, in the extended route. 


4. As I already stated, the third finding 
rendered by the Tribunal is well-founded 
and indeed unassailable, in a proceeding 
under Article 22.. The Tribunal, finds 
that the additional fac lities wh'ch have 
been afforded by open‘ng a town serv'ce 
upto Karumandampalayam, which falls 
short by one mle upto Malayampalayam 
terminal, would not entirely solve the 

roblems of the villagers in between 

ode and Malayampalayam. In short 


he finds ! that public interest and need 
require that the variation should be grant- 
ed. Itisfor the Appellate Tribunal to say 
so and not for this Court to review the 
factual finding under Article 226 of the 
Constitution. 


5. The last contention is that the Tribunal 
failed to itake into consideration an addi- 
tional ground which is said to have been 
pressed by the petitioner before the Appel- 
late Tribunal. This concerns with the 
permit which enabled the petitioner to run 
a motor vehicle between Erode and Kodu- 
mudi, which is a 60-miles route ; but 
which practically touched the sector in 
question; In view of the fact that the 
petitioner was already serving the entire 
sector covering the variation, it is con- 
tended that no variation should be granted 
obviously on the ground of prejudice to 
the petitioner. This argument rests moire 
on commercial considerations rather than 
on public interest. If there is more than 
one bus to subserve a part of a sector of 
a larger | route and if it could serve the 
need of [the villagers and the travelling 
public, then it does not matter at all and 
in my vjew that cannot be a ground for 
ignoring, public interest so as to yield 
to commercial interests. Even otherwise, 
if the Tribunal did not consider this argu- 
ment, the force of the order ought not to 
tail by reason of such an omission. The 
Supreme Court said so in Sri Rama Vilas 
Services (P.) Ltd. v. Chandrasekaran and 
one at page 110, the Supreme Court 
said :— 


“We think it is improper for the High 
Court to issue a writ of certiorari 
mainly or solely on the ground that all 
reasons have not been set out in the 
judgment of the appropriate authority.” 


o., Iam satisfied that on an overall read- 
ng of the order, the variation was granted 
in public interest and as public interest 
is the acid test to find out whether varia- 
tion or{a permit or an extension thereof 
ig necessary, and as the Tribunal, compe- 
tent to find on the matter, expressed the 
view that it was so and the variation was 
necessary to observe a public need, I am 
unable to interfere in my discretion under 
‘Article 226 of the Constitution. 
ee ee 
1. 965 1 An.W.R.(S.C.) 1: (1965) 1 on 
P 1965) 1 S.C.J. 195: (1964),3 
869 1965 $.C.107.° 0 
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7. The rule nist is discharged. The Writ 
petition is dismissed. No order as to 
costs. 


K.GS. Writ Petition dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction.) 
Present :—T. Ramaprasada Rao, F. 


The Madras Advocates Co-operative 
Society Ltd. Petitioner” 
U. ' 

The Joint Commercial Tax Officer, 


Madras-1. .. Respondent. 


Constitution of India (1950), Article 226— 
Mandamus—Issue of writ —Duty of peti- 
tioner to place all relevant and cogent facts 
and material—Discretion of High Court— 
Madras General Sales Tax Act (I of 1959), 
section 2 (u)—Sale—Supply of refreshments by 
Co-operative Society to its members—‘‘ If sale”. 


Where in a petition for the issue of a writ 
of mandamus against the Sales tax Depart- 
ment on a proposal mooted by the 
Department does not fully place the 
material for the department to appreciate 
and apply the correct law on the point, 
the High Court will not interfere by 
issuing a writ of mandumus which pre- 
supposes that the department has no 
jurisdiction to assess the petitioner (a 
Co-operative Society) and that there is 
indeed a public duty on the department 
(respondent) to avoid undertaking any 
such assessment proceedings against the 
petitioner. Since the main limbs neces- 
sary for the issue of a writ of mandamus 
are absent, and as even otherwise there 
are no facts or material on which the 
correct law could be applied, the High 
Court in its discretion will not make 

rule absolute and issue a writ. [Para. 5.} 


For a Co-operative Society (Restaurant): 
to claim exemption from sales tax on the 
supply of refreshment to its members, 
the society should prove that it is merely 
acting as an agent of its members in 
providing facilities for making food availa- 
ble to the members. The mere fact 
that the Society supplies refreshments 
to its members only and claims to make 





= W.P. No. 901 of 1963. 11th February, 1971. 
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no profits, will not lead to the inference 
that in preparing refreshments and making 
them available to its members, it is acting 
as an agent ofits members. The question 
depends on proof of necessary facts and 
cogent material, [Para. 4.] 


Deputy Commercial Tax Officer v. Enfield 
India Ltd., Co-operative Canteen Ltd., 21 
8.T.C. 317; Joint Commercial Tax Officer 
v. Young Men's Indian Association, 26 S.T.O. 
241, referred to. 


Petition under Article 226 of the Constitu- 
tion praying the High Court to issue a 
writ of mandamus directing the respon- 
dent to forbear from levying sales tax on 
the petition. 

S. Nar ami and T.V. Ramanathan, 


for Petitioner. 


The Government Pleader and D. Raju 
for Respondent. 


The Court made the following 


‘OrvER.—The petitioner is a Co-operative 
Society registered under the Madras 
Co-operative Societies Act. The mem- 
bers..ip of the Society is restricted to 
advocates practising in the city of Madras. 
One of the objects of the society is the 
running of a restaurant for the benefit of 
the members on a non-profit basis. It is 
claimed that the society was subject to 
sales tax on the value ofthe refreshments 
supplied to its members till goth Septem- 
‘ber, 1962. But, thereafter, the petitioner 
‘did not file the usual returns and claimed 
exemption on such sales of eatables to its 
members both on the basis of non-liability 
to pay tax under the Madras General Sales 
Tax Act and also on the ground that it 
was entitled to exemption. The Govern- 
ment did not exempt and finally what hap- 
pened was that the Joint Commercial Tax 
Officer, Esplanade Division, by his notice 
dated goth July, 1963, called upon the 
petitioner to file the return in Form A-2 
for the months of April and May, 1963. 
The petitioner, through its secretary, 
submitted its returns for April, 1962 to 
September, 1962, but, thereafter, once 
again, defaulted in submitting the returns 
from October, 1962 to March, 1963. 
It appears however that certain accounts 
were produced by the clerk of the society 
and on a prima facie scrutiny of the same 
the joint Commercial Tax Officer, Espla- 
nade Division, entertained the view that 
the petitioner was assessable to sales tax 
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and, therefore, issued the impugned 
notice on 7th August, 1963, stating that he 
proposed to finally assess the, Society 
for 1962-63 on a stated figure and at a 
noted rate mentioned therein. The peti- 
tioner was asked to show cause as to why 
it should not be finally assessed. On 
receipt of this notice, the petitioner has 
come up to this Court for the issue of a 
writ of mandamus. 


2. The respondent in his counter-affidavit 
emphatically denies the factual statements 
made by the petitioner and states that the 
members do not have complete title to the 
property of the society and as such the 
transactions by which the club makes 
over its property to its members for a 
price should be regarded as a sale liable to 
sales-tax under the Act. 


3. In the view that I intend taking, it is 
not necessary for me to scrutinise the law 
on this point, which is rather difficult to 
assimilate due to certain variations thereto 
found in the statements of law as pro- 
pounded by the Supreme Court itself. 
In Deputy Commercial Tax Officer v. Enfield 
India Lid., Co-operative Cunteen Lid.1, the 
Supreme Court has held the view that in 
the case of an incorporated society, club 
or firm or an association ordinarily the 
supply and distribution by such society, 
club, etc., of goods belonging to its 
members may not result in sale of the 
goods which are jointly held for the 
benefit of the members by the Society, 
club etc, when by virtue of the relinquish- 
ment of the common rights of the mem- 
bers the property stands transferred to a 
member in payment of a price and the 
transaction may not prima facie be 
regarded as a sale. In Joint Commercial Tax 
Officer v. Young Men’s Indian Assvciation?, 
the Supreme Court considering such situa- 
tions in relation to the Cosmopolitan Club, 
Young Men’s Indian Association and 
the Lawley Institute found that no trans- 
action of sale was involved in thesupply of 
refreshments and preparations by each 
one of them to its members and no tax 
could be levied under the Act. 


4. To go back to the Enfield case, it 
made it conditional for a Society to gain 
exemption that it should prove that the 
society is acting merely as an agent of its 
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members in providing facilities for making 
ood available to the members. It also 
ressed the view that from the mere 
act that the mee supplies refreshments 
to its members only and claims to make 
no profit, it cannot be inferred that in 
reparing refreshments and making them 
vailable! to its members, it is acting as an 
t ofits members, It is in this view 
that I said that there appears to be some 
poke scope for the contention that the 
w varies and depends on the proof of 
facts, But this is a matter which has to 
be scrutinised when the occasion arises, 
As the matters stand, one is not sure 
whether the facts as sworn to in the affi- 
davit in support of the writ petition by the 
petitioner are true and correct, or whe- 
ther the emphatic denial made the 
Department in its counter-affidavit has to 
be accepted. This is a case in which 
cogent material is not available to adjudi- 
cate thereon by applying the law as it 
stands. ‘In the Young Men’s Indian 
Association case and the Enfield case 
referred ito above, there were final assess- 
ment by the department and therefore 
all necessary material were available 
before the Court to opine thereon. But 
in the instant case, due to lack of material 
and due’ to the fact that there is no final 
assessment either, it is not possible to 
speculate as to which of the ratio referred 
to by the Supreme Court in the decisions 
has to ibe applied. 


3. The petitioner has come up to this 
Court for the issuance of a writ of mandamus 
on a proposal mooted by the department. 
The petitioner has not yet fully placed 
its material for the department to appre- 
ciate and apply the correct law on it. In 
[these circumstances, I am unable to inter- 
fere by issuing a writ of mandamus which 
‘presupposes that the department has no 
auriedicton to assess the petitioner and 
;that there is indeed a public duty on the 
part of: the respondent to avoid under- 
taking any such assessment proceedings 
against the petitioner. As the main limbs 
which are necessary for the issue of a writ 
of mandamus are absent and even otherwise 
as there are no facts or material on which 
{the correct law could be applied, I, in my 
discretion, am unable to make the rule 
absolute. The rule nisi is discharged. 
The writ petition is dismissed. No costs. 


6. The petitioner, however, is at liberty 
to place all material to substantiate its 
| 
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contention that it would come under the 

rule of exemption in one of the cases cited 

above and the department would afford 

such opportunity to the petitioner, and 

eee proceed in accordance with 
wW. 


P.R.N. Petition dismissed; 


Rule discharged, 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT: —KE. Veeraswami, C. J. and P. R. 
Gokulakrishnan, F. 


The Director-General of Posts and 
Telegraphs, New Delhi Petitioner* 


U. 
N. Natarajan and another .. Respondents. 


Constitutior of India (1950), Article 16 (4)— 
Scope—Grouping of cadres of service for 
giving representation to scheduled castes— 
Powers of Union Government—Limits to. 


A grouping of cadres of service which 
leads to excessive representation to the 
Scheduled Castes is illegal. The Union 
Government in exercise of its administra- 
tive authority is certainly entitled to 
group cadres of service for the purpose 
of giving representation to the Scheduled 
castes in order to give effect to Article 
16 (4) of the Constitution. But this is 
subject to the rule that such representa- 
tion should not be excessive, as that would 
be unreasonable. [Paras. 1 and 2.] 


M. R. Balaji v. State of Mysore, AIR. 
1963 S.C. 649 and Devadasan v, Union 
of India, A.LR. 1964 S.C. 179, Rel. on. 


Habibullah Badsha, for Appellant. 


Ramachandran for M/s. Row and Reddy for 
Respondent. 


ring Judgment of the Court was delivered 
y 


Veeraswami, C. 7.—These appeals are 
directed against a common order of Sada- 
sivam, J., who allowed the first respondent’s 
petitions one, for quashing the selection 
of the second respondent as tor of 
Railway Mail Service and the other for a 
mandamus Directing the Director-General 
of Posts and Telegraphs to select the first 








W.A. Nos. 131 and 132 of 1970. 
” 2nd November, 1970, 
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respondent for the post. The first respon- 
dent entered service as a sorter in the 
‘Railway Mail Service of the Posts and 
Telegraphs department of the Govern- 
ment of India on 5th June, 1963. ‘There 
are two cadres among others, to wit, the 
Railway Mail Service Inspectors and the 
Postal Inspectors, In December, 1958, 
the two cadres were grouped together 
for the purpose of giving representation 
to the Scheduled Castes. The cadres 
were filled in by departmental competitive 
examination ‘from among the candidates 
of the respective cadres. In December, 
1965, 29 vacancies arose in the Postal 
Inspectors’ cadre of the Madras Circle 
and 3 in the Railway Mail Service Branch. 
On account of the grouping of the two 
cadres four would go to the Scheduled 
Castes. There is no dispute that the 
first respondent stood second in the list 
of successful candidates among the forward 
communities from the Railway Mail 
Service branch. But on account of the 
fact that two out of the Scheduled Caste 
candidates from the Railway Mail Service 
‘branch were among the four successful 
scheduled caste candidates, it was only 
the candidate who stood first from among 
‘the forward communities from the Railway 
Mail Service section that could be selected. 
This is the grievance of the first respon- 
‘dent. Sadasivam, J., held that the group- 
ing in the circumstances, which led to 
excessive representation to the Scheduled 
Castes in the Railway Mail Service cadre, 
was illegal. 


. We share that view. The Union 
Government in exercise of its administra- 
tive authority was certainly entitled to 
group cadres of service for the purpose 
of giving representation to the Scheduled 
Castes in order to give effect to Article 
16 (4) of the Constitution. But this is 
subject to the rule that such representa- 
tion should not be excessive. In M.R. 
Balaji v. State of Mysore1, and Devadasan v. 
Union of India*, the Supreme Court 
opined that any representation to the 
Scheduled Castes of a reserved character 
exceeding 50 per cent of the vacancies to 
be filled in at any time would be unreason- 
able and bad. In this particular case, 
there is no doubt that as a result of the 
grouping of the two cadres and giving 


1. ALR, 1963 S.C. 649. 
<, 2. ALR. 1964 S.C. 179. 
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effect to the 12} per cent. reservation tO 
the Scheduled Castes on the basis of the 
grouping, excessive representation has 
resulted in the Railway Mail Service 
branch. As we mentioned, there were 
only three vacancies in that branch and 
as a result of the grouping and Scheduled 
Caste representation, two out of them 
have gone to the Scheduled Caste candi- 
dates with the result that the first respon- 
dent, who stood second among the for- 
ward candidates, has been unreasonably 
‘denied his opportunity to get into the 
cadre. 

3. The appeals are, therefore, dismissed 


with costs in one of them. Counsel’s fee 
Rs. 150. 


P.R.N. Writ appeals 


dismissed. 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT.—B. S. Somasundaram, F. 


V. Mariappan Appellant * 
Motor Vehicles Act (III of 1949), sections 
42 (1) and 123 (1)—Contract carriage 


driven by driver M as stage carriage—M. 
prosecuted and convicted for the offence— 
Legal, 


Section 42 (1) of the Motor Vehicles 
Act provides that no owner of a transport 
vehicle shall use or permit the use of 
the vehicle in any public place save in 
accordance with the conditions of a 
permit authorising the use of the vehicle 
in that place. Driving of a transport 
vehicle on the public road without such 
a permit would certainly contravene 
section 42 (1) of the Act. Section 12% 
(1) enacts that whoever drives a motor 
vehicle in contravention of the provisions 
of sub-section (1) of section 42 shall be 
punishable with fine. That the permit 
is to be obtained by the owner cannot 
make any difference and whoever drives 
the vehicle without a permit authorising 
the use of the vehicle would be punish- 
able under section 123 (1) of the Act. 
[Para. 4] 


Appeal against the judgment of thé 
Chief Presidency Magistrate of thé 


*Crl. A. No. 318 of 1969... 17th November, 1970. 


m ' PURSHOTAM RAMJEE & CO: 0. STATE OF MADRAS. 8i 


Court of Presidency Magistrate, _Egmore, 
Madras, dated 23rd April, 1969 in M. V. 
No. 30122 of 1968. 


V. Venkataraman, and M. Venkataraman 
for Appellant. 


The Additional Public Prosecutor, for 
State. | 


The Court delivered the following 


UDGMENT.—Mariappan, the appellant 
erein, stands convicted and sentenced 
to pay a fine of Rs. 500, for an offence 
under section 42 (1) read with section 
123 of the Motor Vehicles Act. 


2. Bus bearing Registration No. MDS 9370 
is a contract carriage registered in the 
name of,one Muthuswamy. This bus 
was driven by the petitioner on 13th 
December, 1968 as a stage carriage. 
This was detected by P.W. 1, the Reserve 
Sub-Inspector, The petitioner in defence 
stated that he did not receive any cash 
from any ‘passenger and that the members 
of a tourist party alone were in this bus. 
Not accepting his defence, the learned 
Magistrate has convicted him as stated 
above. The correctness of this convic- 
tion is new canvassed in this appeal, 


3. Manivean (P.W. 2) who was in this 
bus on that day, has sworn that he paid 
Rs, 10 into the hands of the driver at 
the time when he got into the bus. He 
has further sworn that the driver gave 
him a token and that this token was 
collected back when the bus left the place. 
His further evidence is that he was not 
a member of any party and that he was 
an individual passenger. There is no 
reason tof disbelieve this evidence and his 
evidence ' establishes that this bus was 
used as a stage carriage as stated by 
the prosecution. 


4. Section 42 (1) of the Motor Vehicles 
Act provides that no owner of a transport 

ehicle shall use or permit the use of the 
vehicle in any public place save in accor- 








authorising the use of the vehicle in ‘that 
lace. Driving of a transport vehicle 
n the public road without such a permit 
would certainly contravene section 42 (1) 
of the Act. Section 123 (1) enacts that 
|whoever drives a motor vehicle in con- 
travention of the provisions of sub-section 
102. of section 42 shall be punishable 
with ce That. fhe permit. is to be 


obtained by the owner cannot mak 

any difference and whoever drives the 
vehicle without a permit authorising} 
the use of the vehicle would be punishable} 
under section 123 (1) of the Act. Vid 

Public Prosecutor v. Jeevan and others! 
and State of U.P. v. Bansraj?. 


5. The convictions are correct. The sen- 
tence is not excessive. Both are con- 


firmed. The, appeal is dismissed. 


Conviction 
and sentence confirmed. 


IN THE HIGH COURT OF ae 
CATURE AT MADRAS 


PRESENT :— T. Ramaprasada Rao and G. 
Ramanujam, FF. 


Thiru  Purshctam Ramjee & Co., 
Madurai .. Petitioner” 


U. 


The State of Madras, Represented by 
the Deputy, Commissioner of Commer- 
cial, Taxes Respondent. 


Central Sales Tax Act (LXXIV of 1956), 
section 8 (3) (a)—-Whether particular goods 
are ‘declared goods’ is one of fact—Assessee 
cannot approbate and reprobate on such a 
question. 

On a question of fact, one cannot appro- 
bate and reprobate. Whether parti- 
cular goods are ‘declared goods’ or not 
is essentially within the knowledge of 
the assessee and sometimes it would 
even evade analysis on the part of the 
revenue and the Courts as well. No 
such difficulty, however, arises in the 
instant case, because the stand and the 
conduct of the assessee consistently 
reflects upon the fact that the goods in 
question were treated and considered as 
‘declared goods.’ In such a view of the 
things, it is not open to the assessee just 
for the purpose of gaining 
a concessional rate, to metamorphose 
the goods into goods ‘other than ‘declared 
goods’ and claim entitlement as to con- 


K.G.S. 








SA va 2 MLJ. 349: ALR. 194t 
2 (1959) S.C.J. 101: ao MLJ. (Crk) 
20: A 1S.C.R. (Supp.) 

ov. 244), 


T.C. No. 368 of 1969 
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cession under section 8 (3) (6) of the Act. 
‘Once it is irrefutable that the are 
‘declared goods’ as it is the case of the 
assessee himself, then section 8 (3) (a) 
of the original enactment will operate. 


[Para. 3.] 


Petition under section 38 of the Madras 
General Sales Tax Act, 1959 praying the 
High Court to revise the order of the 
Appellate Tribunal, Madurai, dated, 4th 
October, 1968 in M.T.A. No. 784 of 
1966, etc. 


K. C. Rajappa, for Petitioner. 
Judgment of the Court was delivered 


Ramaprasada Rao, F7.—In this Tax Case, 
the question argued before us is that the 
goods described by the assessee as cot- 
ton seeds are not ‘declared goods’ within 
the meaning of section 8 (3) (a) of the 
Central Sales Tax Act, 1956, as originally 
enacted. The case of assessee was that 
a turnover of Rs. 1,85,848-44 related to 
sale of cotton seeds, which, according to 
him, was a declared commodity. This 
stand was taken by the assessee, at any 
rate, before the Appellate Assistant Com- 
missioner and reiterated in second appeal 
before the Sales-tax Appellate Tribunal. 
The Tribunal, accepting the said con- 
tention, did not adopt the lower rate of 
tax, because in the C declaration forms 
filed by the assessee mention was made that 
the goods were being purchased for use 
by him in the manufacture of goods for 
sale. According to section 8 (3) (a) of 
the Central Sales Tax Act, as it stood, it 
is only in cases where declared goods are 
purchased in the course of inter-state 
trade and commerce and where such 
goods were intended for resale by the 
purchaser that the concessional rate of 
one per cent. could be availed of. But 
here, in this case, the assessee’s case, as 
already stated, was that the goods in 
question were ‘ declared goods.’ But 
in his C forms, he never mentioned that 
such gotu» were intended for resale by 
him: but on the other hand, the purpose 
disclosed therein was to the effect that 
the goods were intended for use in the 
manufacture of ds for sale. The 
Tribunal noticed the categorical purpose 
as disclosed in the C forms declarations 
and came, in our opinion, to the cor- 
rect conclusion and held that the con- 
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cessional rate was not applicable and 
that the Appellate Assistant Commis- 
sioner was wrong in having invoked such 
a concessional rate in the instant case. 


2. Before us, Mr. Rajappa, learned 
Counsel for the assessee, says that the 
assessee has wrongly described the goods 
as ‘declared goods.’ His contention is 
that the goods in question are cotton 
seeds and by pronouncements of Courts 
such cotton seeds cannot be deemed to 
or considered as ‘declared goods.’ In 
this view of the matter, he would say 
that a question of law has arisen in the 
order of the Appellate Tribunal and that 
consequently the levy of a higher rate 
of tax is illegal. 


3. This argument overlooks the consis- 
tent stand of the assessee before the 
Revenue as well as before the Tribunal, 
wherein his case was that the goods in 
question were ‘declared goods.’ On a 
question of fact, one cannot approbate 
and reprobate. The Counsel’s case is 
that for the purpose of escaping the levy, 
the goods were characterised as ‘declared 
goods’ and as the sale in question was a 
second sale, a point was raised that no 
tax was leviable at all. In other words, 
the argument is that for the limited pur- 
pose of escaping the levy the goods were 


characterised as ‘ declared ods’ but 
for the purpose of section 8 (3) (a) the 
are not ‘declared goods’ and 


therefore section 8 (3) (b) is the provision 
to be made applicable and the concession 
accordingly granted as envisaged therein, 
To allow such an argument would be to 
accept inconsistent stands and to allow 
a party to blow hot and cold according 
to exigencies and convenience. Whether| 
particular goods are ‘declared goods" 
or not is essentially within the knowledge 
of the assessee and sometimes it would 
even evade analysis on the part of the 
Revenue and the Courts as well. No 
such difficulty, however, arises in the 
instant case, because the stand and the 
conduct of the assessee consistently reflects 
upon the fact that the ds in question 
were treated and considered as ‘declared 
ods’. In such a view of the things, 
it is not open to the assessee, just for the 
purpose of gaining a concessional rate, 
to metamorphose the goods into goods 
other than ‘declared goods’ and clai 
entitlement as to concession under section 


8 (3) (6) of the Act. Once it is irrefutable 


I 


that the goods are ‘declared goods’ as it 
is the case of the assessee himself, then 
section 8 (3) (a) of the original enact- 
ment will’ operate and in the instant 
case the assessee would not be entitled 
to the concessional rate. This is a case 
where the goods were purchased not for 
purposes of resale but for purposes of 
being used by the assessee in the manu- 
facture of goods for sale. The Tribunal, 
therefore, ! came to the correct conclu- 
sion. The tax case is dismissed. 


V.K. 





Tax case 
dismissed. 


IN THE! HIGH COURT OF JUDI- 
CGATURE AT MADRAS, 


Present:—T. Ramaprasada Rao, F. 


The Management of Sri Sivasakthi Bas 
Service Kallakurichi Post, South Arcot 


District ` Petitioner* 
U. , 

P. Gopal ard another Respondents. 
(A) Contract Act (IX of 1872), sections 
196 and 209—Acts done after death of principal 


—Ratification by heirs of principal—Validity. 
It is dominion practice that if an agent 
functioning under a written authority of 
the principal holds himself out as such 
agent after the death of the principal and 
if persons competent to ratify his action 
after the' death of the principal ratify 
the same in a manner known to law, then 
the agent should be deemed to have 
acted within the limits of authority and 
that he validly holds himself out as agent 
of the persons ratifying his acts. 

[Para. 3.] 


(B) Industrial Disputes—Domestic 


Appoinineh of fice bearer of Emploper? 
of office bearer of Em 
peta as enquiry officer—Validity. 


| 
It is now well settled that the manage- 
ment can| appoint an independent person 
to conduct a domestic enquiry, not 
necessarily the one who is inside the 
management’s activities and as a matter 
of fact, the appointment of a stranger 
to enquire into such disputes is encouraged 
to a great extent. Hence the appoint- 





* W.P. No. 1752 of 1969. 16th September, 1970. 
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ment of an office-bearer of the Employers’ 
Association is not against law. 
[Para. 4.] 


(C) Industrial Disputes Act (XIV of 1947), 
section 33-A—Labour Court exercising juris- 
diction under—Interference with findings arrived 
at in a domestic enquiry— Practice. 


A broad dichotomy is always maintained 
between a decision of the domestic 
enquiry officer which is perverse and the 
one which is not perverse. If the decision 
is arrived at on no evidence or evidence 
which is thoroughly unreliable and un- 
acceptable and if a reasonable and well 
instructed person would not act upon 
such evidence and decide, then it is to 
be characterised as a perverse order; 
but, if there is evidence on record, 
however compendious it may be, if it 
is acceptable and if it could be relied 
upon, then a conclusion arrived at in 
such a situation cannot be termed as a 
perverse order. Labour Courts exercis- 
ing jurisdiction under section 33-A of 
the Industrial Disputes Act, cannot assume 
the role of an appellate Court, pick holes 
in the evidence on record and substi- 
tute its judgment to that of the domestic 
inquiry officer. If otherwise the con- 
clusion of the inquiry officer is reasonable, 
then the labour Court ought not normally 
to interfere with such a decision on a 
mere obtruse and abstract basis. 


[Para. 5.] 


Petition under Article 226 of the Consti- 
tution praying the High Court to issue a 
writ of certiorari calling for the records in 
Complaint No. 8 of 1967, Labour Court, 
Madurai and quash the award, dated 
goth April, 1969 made therein. 


T. R. Srinivasan and K. Ramamurthi, for 


Petitioner. 
S. Madhavan, for Respondents, 


The Court made the following 


Orver.—The petitioner is the Manage- 
ment of Sri Siva Sakthi Bus Service, 
South Arcot District. The first respon- 
dent was a conductor in the service of 
the petitioner. One Sivalingam Chettiar 
was proprietor of the service. When he 
was alive, Alangaram Chettiar was the 
power-of-attorney agent conducting the 
affairs-of-the service. After the death of 
Sivalingam Chettiar, Alangaram Chettiar 
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continued to act for the petitioner, and, 
as it will be shown presently, his acts 
were ratified by the legal representatives 
of the late Sivalingam Chettiar. There 
was a dispute between the petitioner and 
its workers which resulted in an industrial 
dispute; but the same was ultimately 
settled. During the pendency of the 
dispute, certain were framed 
against the first respondent and the 
charge memo, was issued by Alangaram 
Chettiar, Jnter alia it is necessary to 
notice only the following three charges: 


“On 28th August, 1967, the first 
respondent who was doing duty in 
M.D.F. 3385, collected fares from 5 
passengers but did not issue tickets, 


2. He did not pay the o-40 nP., to 
the relieving conductor Sri Sivaswami. 


3. He made corrections in the dupli- 
cate of the tickets prepared by Sri 
S. P. Mani, the Checking Inspector.” 


2. The petitioner, therefore, after issuing 
the charge memo. dated goth August, 
1967, constituted a domestic enquiry by 
appointing one Ragothama Rao, an 
office-bearer of the Employer’s Associa- 
tion, to conduct the inquiry. The first 
respondent participated in the inquiry and 
he was represented by the Union Secre- 
tary. He did not want to let in evidence. 
The Management, however, examined 
four witnesses on its side and filed a few 
documents as well. The Inquiry Officer, 
after giving full opportunity to both 
sides, permitted them to file what he 
characterised as written arguments, and 
ultimately found the first respondent guilty 
of the three charges referred to above. 
The Management accepted the report 
of the Inquiry Officer and dismissed the 
first respondent from service on goth 
October, 1967. Thereupon, the first 
respondent directly filed an application 
before the Labour Court under section 
33-A of the Industrial Disputes Act, 
Pa e the report of the Inquiry 

fficer and sought for setting aside the 
dismissal order of the Management. 
The Labour Court went into the matter, 
‘found that Alangaram Chettiar was not 
competent to issue the charge memo. 
that the Inquiry Officer was not compe- 
tent to hol the inquiry and that the 
finding of the Inquiry Officer was per- 
verse. It therefore, set aside the order 
of the Inquiry Officer and ordered rein- 
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statement of the worker. It is as against 
this award of the Labour Court that this 
present writ petition has been filed. 


3. I heard both parties and perused the 
necessary records. The first objection of 
the Labour Court that  Alangaram 
Chettiar was not competent to issue the 
charge memo. is not supported by docu- 
mentary evidence. It is no doubt true 
that, at the time when the charge memo. 
was issued, no written authority enabling 
Alangaram Chettiar to act on behalf of 
the petitioner was produced, But it is. 
admitted that, when the dismissal order 
was issued by the Management, the 
proprietors of the petitioner’s firm ratified. 
the action of Alangaram Chettiar which 
obviously meant that they ratified the 
entire process beginning from the issue 
of the charge memo., upto the acceptance 
of the report made by the Inquiry Officer. 
Even otherwise, it is common practice 
that, if an agent functioning under a 
written authority of the principal holds 
himself out as such agent after the death 
of the principal and if persons competent, 
to ratify his action after the death of the 
principal ratify the same in a manner 
known to law, then the agent should be} 
deemed to have acted within the limits 
of authority and that he validly holds 
himself out as agent of the subsequent 
proprietors. 


4, Regarding the second objection of the 
Labour Court that the Inquiry Officer 
did not have the capacity or competence 
to hold the inquiry, it is now well settl 
that the Management can appoint an 
independent person, not necessarily th 
one who is inside the Management’ 
activities, and, as a matter of fact, the 
appointment of a stranger to inquire into 
such disputes is encouraged to a great 






office-bearer. of the Employers’ Associa- 
tion, was in any way vitiated or against 
law. 


5. The last and fundamental objection of 
the Labour Court is that the order of 
the Inquiry Officer is perverse and there- 
fore it has to be set aside, The Labour 
Court gave certain instances to come to 
the conclusion that the Inquiry Officer’s 
findings are perverse. n a Closer 
serutiny of the instances so. given by. the 


I1] 


Labour Court one gains the impression 
that what 'the Labour Court did was to 
re-assess the evidence on record, come to 
its own conclusion and to substitute the 
decision of the Inquiry Officer to that 
of its own. For example, the first 
charge against the first respondent was 
that he collected fares from five passen- 
gers without issuing tickets. One of 
these passengers was examined. But the 
Labour Court thought that the weight of 
the evidence would not be sufficient for 
it to agree with the Inquiry Officer. 

broad dichotomy is always maintained 
between a decision which is perverse and 
the one which is not perverse. If the 
decision is. arrived at on no evidence or 
evidence which is thoroughly unreliable 
and unacceptable and if a reasonable 
and well instructed person would not act 
upon such, evidence and decide, then it 
is to be characterised as a perverse order; 
but, if there is evidence on record, how- 







role of an lappellate Court, pick holes in 
the evidence on record and substitute 
lits judgment to that of the Domestic 
Inquiry Officer. If otherwise the con- 
dclusion of the Inquiry Officer is reason- 
able, then the Labour Court ought not 
normally to interfere with such a decision 
on a mere abtruse and abstract basis. 
This is what happened in this case. The 
Labour Court did not give convincing 
reasons to characterise the findings of 
the Inquiry Officer as perverse, In 
Tata Oil Mills Co., Lid. v. Workmen1, the 
Supreme Court, following their earlier 


‘views, reiterated the principle that a 
Domestic : Tibunal’s findings cannot 
merely be! brushed aside unless they 


are shown, to be based on no evidence. 
The Supreme Court cited with approval 
the ratio in Phulbari Tea Estate v. Its 


Workmen a and observed: 


“The decision in the case of Phulbari 
Tea Estate?, proceeds on the basis 
which is of basic importance in indus- 


1. (1965) 1 S.C.J. 281: (1964) 7 S.C.R. 555: 
ALR. 1965 SC. 155. 
2. ALR. 1959 S.C. 1111. 
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trial adjudication that findings pro- 
perly recorded in domestic inquiries 
which are conducted fairly, cannot be 
re-examined by industrial adjudication 
unless the said findings are either per- 
verse, or are not supported by any 
evidence, for some othe: valid reason 


of that character.” 


6. Ihave no doubt whatsoever that, in 
this case, the inquiry was conducted 
fairly and there is no violation of prin- 
ciples of natural justice. The Domestic 
Inquiry Officer gave his findings after 
appreciating the evidence on record. 
In these circumstances, I am unable to 
sustain the order of the Labour Court 
which set aside the order of the Inquiry 
Officer on the main ground that it is 
perverse. The learned Counsel for the 
first respondent wanted to sustain the 
impugned order on the same grounds 
mentioned by the Labour Court. I have 
already given my reasons as to why the 
decisions of the Labour Court cannot be 
upheld. The rule nist is made absolute. 
The writ petition is allowed. There 
will be no order as to costs. 


V.K. 





Petition allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS, 


Present.—T. Ramaprasada Rao, F. 


Sri Rajagopal Transport (P.) Ltd., 
Tirachirapalli .. Petitioner* 


U. 


The Presiding Officer, Labour Court, 
Madarai and others Respondents. 


Civil Procedure Code (V of 1908), section 11 
—Bar of res judicata—Second reference 
under section 10 of Industrial Disputes Act 
when former reference was without jurisdiction 
—If barred. 


It is elementary that if a Court finds that 
it has no jurisdiction to entertain a lis 
and adjudicate upon it, and then if it 
proceeds further and attempts to weigh 
the pres and cons of the merits of the 
case ultimately renders its finding there- 
on, then such finding given by a Tribunal 
or Court which lacks jurisdiction to 


* W.P. No. 1701 of 1969. 2nd February, 1971. 
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entertain and dispose of the lis, are 
absolutely irrelevant, unwarranted and 
without any effect. Except that it 
burdens the record, it has no value and 
much less of any legal promptitude. 


[Para. 9.]. 


If once a Court is incompetent to render 
its finding on merits on the primordial 
ground that it had no jurisdiction to do 
so, then such finding, if rendered, is to 
say the least, ineffective and cannot for 
any purpose and much less for the pur- 
pose of pressing the doctrine of res judicata, 
be accepted as a finding of fact. The 
essential requirement of the doctrine of 
res judicata is that both the Court which 
rendered the finding on an earlier occa- 
sion and the Court which is to compul- 
sorily review the matter on a subsequent 
occasion, are competent Courts in the 
sense that they have the jurisdiction to 
entertain and adjudicate upon the lis 
or the subject-matter. If the earlier 
Court which gave its findings is incompe- 
tent to decide on merits on the ground 
that it lacked jurisdiction, then ab initio 
those findings of fact need not be looked 
into and much les acted upon. In 
this view of the matter the doctrine of 
res judicata is inapplicable to the present 
reference under section 10 of the Indus- 
trial Disputes Act. [Para. 13.]. 


Petition under Article 226 of the Consti- 
tution praying the High Court to issue 
a writ of prohibition restraining the 
Labour Court, Madurai from proceed- 
ing with I.D. No. 41 of 19609, etc. 


M. R. Narayanaswami and R. Sampath 
Kumar, for Petitioner. 


T. Satyadev, Assistant Government 
Pleader, the Advocate-General, G. 
Venkataraman and A. L. Somayajee, for 
Respondents. 


The Court made the following 


Orver.—The petitioner is Sri Rajagopal 
Transports Private Ltd., Tiruchirapalli. 
For a considerable length of time, the 
disputes between the management and 
seven workmen thereto were not settled 
as is seen from the various proceedings 
that preceded the present writ petition. 
As early as in 1962, a reference under 
section 10 of the Industrial Disputes Act, 
(hereinafter referred to as the Act), was 
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made, on the question whether the non” 
employment of one V. Kumaraswami, 
a driver of the petitioner Management, 
was in order. The Labour Court was 
of the view that the non-employment was 
not justified and the petitioner had to 
come to this Court in W.P. No. 199 of 
1963, questioning the propriety of the 
award passed by the Labour Court. 
The Union also filed a writ petition 
against the same award, and both came 
up for final disposal before Ramakrishnan, 
J., who quashed the same and remitted 
the matter for fresh disposal. While 
passing such an order of remit, the learned. 
Judge made it clear as to what ought to 
be done by the Labour Court. The 
position is best stated in the words of the 
learned Judge himself: 


“I remanded the matter to the presid- 
ing Officer, Labour Court, to make a 
fresh enquiry himself and decide on 
two points: (1) whether the cause of 
the worker V. Kumaraswami, who was 
dismissed had been sponsored validly 
by the Labour Union so as to convert 
it from an individual dispute to a 
collective dispute, in which event only 
the Labour Court under the law as it 
then stood before the amendment by 
Act XXXV of 1965 with effect from 1st 
December, 1965, would have jurisdic- 
tion to adjudicate on it ; and (2) if he 
was satisfied that it was an industrial 
dispute, he could take evidence and 
decide on the merits whether the dis- 
missal of Kumaraswami was on justi- 
fiable grounds or not.” 


2. Thus, the scope of the remand, as 
high-lighted by the learned Judge himself, 
is that if the Labour Court found that it 
was not a collective dispute then it had 
no jurisdiction to adjudicate on it and 
only in case when it was satisfied that it 
was a regular industrial dispute it could 
adjudicate further on the merits. On 
remand, the Labour Court passed its 
revised award, holding that the dispute 
was an individual dispute and not an 
industrial dispute projected collectively 
by the Union. After having found that 
it had no jurisdiction to enter further into 
a discussion on the merits of the dispute 
before it and apparently without appreci 

ating the terms of the remand, the Labour 
Court delved further into the merits and 
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found that the non-employment of 
Kumaraswami was justified. As against 
this, the Union filed W.P. No. 3016 of 
1966. Ramakrishnan, J., again finally 
held : 


“In my opinion based on the finding 
that the, dispute in this case was indivi- 
dual in| character, the Labour Court 
had clearly no jurisdiction to decide 
whether the dismissal of Kumaraswami 
was justified or not.” 


3. He further added : 


« But there is also the other finding 
arrived on facts that the dismissal was 
related to one of the four charges which 
was held as proved and that justified 
the order of dismissal.” 


4. The Union, after the disposal of the 
writ petition in the manner as above, once 
again raised a dispute as regards the same 
. Kumaraswami and sought a concilia- 
tion before the Labour Officer, Tiruchira- 
palli. The conciliation having failed, 
the matter ultimately went up to the 
Government, who, in exercise of their 
powers under section 10 of the Industrial 
Disputes Act, referred this dispute between 
the petitioner and V. Kumaraswami for 
adjudication in the following terms : 


ii Whether the non-employment of 
Kumaraswami is justified ; if not, to 
what relief is he entitled ?” 


5. I may also summarise for the purpose 
of completion, the other matter which also 
has been ‘referred by the Government in 
the very same reference as above in con- 
nection with the non-employment of six 
other workers of theirs. As regards these 
six other ' workers, Ramakrishnan, J., in 
W.P. No| 3016 of 1966 and others cate- 
gorically held that the Labour Court did 
not have) jurisdiction to entertain the 
complaint of such six workers under sec- 
tion 33-A of the Act and that therefore 
they could not be said to be proceedings 
in respect of an industrial dispute In 
fact, the| learned Judge observed as 
follows : | 


“If it is found that the proceedings 

pending before the Labour Court were 

not in respect of an industrial dispute 

as defined in the Act (i.¢., of a collec- 

tive nature) but only in respect of an 

individual dispute, clearly the terms 
| 


of section 33 are not attracted and 
therefore the workers’ complaints under 
section 33-A cannot be maintained 
under that section .... In view of the 
above, it appears to me that the workers 
cannot obtain any remedy in this Court 
in the above said writ petitions.....’” 


6. This is a case, therefore, in which the 
merits were never gone into by the learned: 
Judge, nor were they considered by him 
on the ground that initially there was 
want of jurisdiction on the part of the 
Labour Court to entertain the complaints 
made by these six workers under section 
33-A. These six workers also, through. 
their Union, again raised certain disputes. 
very much connected with the proceedings 
referred to earlier and sought a concilia- 
tion and the conciliation having failed, 
the Government, by the impugned 
order, have referred the question of non- 
employment of such six workers also for 
purposes of adjudication by the Labour 
Court. 


7. The petitioner is impugning the 
order of reference in relation to Kumara- 
swami as also in relation to the six other 
workmen referred to above, and is seeking 
for a writ of prohibition restraining the 
Presiding Officer, Labour Court, Madurai, 
to whom the reference has been made, 
from proceeding further with the enquiry 
as directed in the reference. 


8. Mr. Narayanaswami, learned Counsel 
for the petitioner, after having fairly 
traced through the history of the disputes: 
between the Management and the work- 
men as above, referred me in particular 
to the observations of Ramakrishnan, J., 
when he disposed of the Writ Petition No. 
3016 of 1966. This is the petition which 
related to the non-employment of Kumara- 
swami. I have already extracted that 
portion of the judgment of the learned. 
Judge, touching upon this matter. The 
learned Counsel, however, relies upon the 
latter observation which is again re- 
produced for purposes of completion and. 
Immediate reference : 


“But there is also the other finding 
arrived on facts that the dismissal was 
related to one of the four charges which. 
was held as proved and that justified. 
the order of dismissal.” 


9. On the strength of this, which is 
interpreted and insisted upon as a finding. 
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of fact, made by this Court in a compe- 
tent proceeding, it is urged that no more 
reference is possible by the State Govern- 
ment in the purported exercise of their 
-power under section 10 of the Act. There 
is a fallacy in this argument, The very 
-content of the expression extracted above, 
would show that it was a causal observa- 
ition made by the learned Judge, which is 
«totally disjunctive of the earlier categorical 
assertion made by him on the question 
Hof jurisdiction, It is elementary that if a 
Court finds that it has no jurisdiction to 
‘entertain a lis and adjudicate upon it, and 






thereon, then 
a Tribunal or Court which lacks 
jurisdiction to entertain and dispose 
of the lis, are absolutely irrelevant, 
unwarranted and without any effect. 
Except that it burdens the record, it has no 

ue and much less of any legal prompti- 
tude. As a matter of fact, the learned 
Judge, at the time of remand made it 
very clear that the Labour Court should 
take the precaution of seeing whether the 
.dispute before it was an industrial dispute 
in accordance with the then prevailing 
‘law and once it finds that there was such 
an industrial dispute on its file for adjudi- 
.cation, then only, it could decide on the 
merits. This pointed direction made by 
the learned Judge was apparently ignored 
“by the Labour Court, which, after having 
found that the dispute was not an indus- 
trial dispute but an individual dispute, 
went further into the matter and decided 
.on the merits. It need not have done so 
and in my view it ought not to have done. 
That having been done, the learned Judge 
presumably, out of pure reasons of 
expediency, touched upon this matter and 
made the observation which does not in 
any way affect the main point in contro- 
-versy in the instant case. I am unable to 
agree with Mr. M. R. Narayanaswami 
that the above observations starting from 
the conjunction. ‘‘ But” is effectively a 
finding of fact, for such a finding of fact 
.cannot be rendered in the circumstances 
of the case. It is in this connection that 
the learned counsel for the respondents 
-quoted the decision reported in Chalchitra 
_Karmachant Sangh v. Regal Talkies, where, 


t 
i 
1 
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1. ALR. 1964M. P. 20 at 23. 
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guorng with approval a passage of the 
ivy Gouncil in Upendranath v. Call,4 it 
was observed as follows: 


“ Having held that the reference was 
not maintainable and it had no jurisdic- 
tion to adjudicate upon the dispute 
referred to it, the opinion expressed by 
the Tribunal on the merits ofthe dispute 
is in law totally ineffective and cannot 
in any sense be regarded as an adjudica- 
tion of the dispute.” 


10. Ramachandra Aiyar, C.J., in United 
Beedt Workers Union v. Ahmed Hussain and 
Sons? quoted with approval the observa- 
tions of Rajamannar, C.J., in Mariamman 
Handloom Factory v. State of Madras, 
The learned Chief Justice extracted the 
passage which appeared in that judgment 
reading as under : 


“In my opinion, the Tribunal has that 
jurisdiction. Ifit comes to a right con- 
clusion that it is an industrial dispute, 
it has jurisdiction to proceed further 
with the adjudication of that dispute ; 
if however it comes to the conclusion 
that the dispute is not an industrial 
dispute, it can have no jurisdiction to pro- 
ceed any further.” (the italics is mine). 


11. There is, therefore, a specific inter- 
dict on Tribunals to entertain and adjudi- 
cate upon disputes, to be cautious in 
cases where the question of jurisdiction is 
raised. If once such a Tribunal comes to 
the conclusion that it has no jurisdiction 
to entertain and a fortiorari to adjudicate 
upon the subject before it, then the 
ban becomes operative and it has no 
further right to deal with the subject- 
matter. If however it considers further, 
its finding can be treated as an equation 
of non est. The want of jurisdiction in 
matters tried by the quasi judicial Tribu- 
nals, is one which goes to the core of the 
matter and if its absence is unchallenged, 
then there is no foundation for such 
tribunals to proceed further, hear parties 
and record their findings on the so-called 
merits of the case. 


12. Mr. Narayanaswami, however, relied 
upon the principle of res judicata. ‘This is 
again based on the fact that the observa- 
tion of the learned Judge: 


1. A.I.R. 1940 P.C. 222, 

2. (1964) 1 L.L.J. 285 rt 292, 

3. LL.R. (1960) Mad 46 : (1966) 1 M.L.J.46: 
(1959) 2 L.L.J. 627. 
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“But there is also... .dismissal’’ extracted 
above, is a finding of fact. Ifit weretobea 
finding of‘fact, then obviously the rule of 
res judicata applies automatically. But, 
ifit is not, the poser is, even then whether 
the doctrine of res judicata would not be 
applicable. Reliance was placed upon 
the decision of the Supreme Court in 
Union of India v. Nana Singh. There, the 
High Court, when it reversed the decision 
of a single Judge, gave reasons for revers- 
ing the decision on one ground, though 
two contentions were raised before them, 
and in its view, as the appeal could be 
decided only on the first point, it allowed 
the appeal and dismissed the petition. 
In the net analysis, the second contention 
raised was not considered by the appel- 
late Court, because it thought it was un- 
necessary! to do so. When the matter 
went up to the Supreme Court, the Court 
said :— 


| 

“ Even assuming that the High Court 
was in ‘error in holding that the appeal 
could be decided only on the first point, 
the order dismissing the petition must 
still operate as res judicata in respect of 
both the points on which the petition 
was founded.” 


13. The! ratio is pressed into service in 
the instant case. Mr. Narayanaswami’s 
contention is that as the learned Judge in 
W.P. No: 3016 of 1966 was constrained to 
accept both the findings, one of law and 
the otherjof fact, rendered by the tribunal, 
the two findings must be deemed to be 
binding and that they would operate as 
res judicata in subsequent proceedings as 
well, Here again there is fallacy. The 
principle! laid down by the Supreme Court 
in the cited above is a normal one. 
No question arose in that case about the 
competency of a Court to render its find- 
ings on merits. This distinction has to be 
borne in mind and if done, the ratio in the 
Supreme| Court case is inapplicable. As 
already stated, if once a Court is incompe- 
tent to render its finding on merits on the 
primordial ground that it had no juris- 
diction to do so, then such finding, if 
rendexed|, is, to say the least, ineffective 
and cannot, for any purpose and much 
less for the purpose of pressing the doctrine 
of res judicata, be accepted as a finding of 
fact. The essential requirement of the 





i (1970) 1 L.L.J. 10. 
(12 
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doctrine of res judicata is that both the 
Court which rendered the finding on an 
earlier occasion and the Court which is to 
compulsorily review the matter on a subse- 
aes occasion, are competent Courts in 

e sense that they have the jurisdiction 
to entertain and adjudicate upon the ki 
or the subject-matter. If the earlier Court 
which gave its findings is incompetent to 
decide on merits on the ground that it 
lacked jurisdiction, then ab inttio those 
findings of fact need not be looked into 
and much less acted upon. In this view 
of the matter, the doctrine of res judicata 
also is inapplicable in the instant case. 


14. As regards the six other workmen, 
it is not seriously disputed that at no rele- 
vant point of time the labour Court or this 
Court in the earlier writ petition Nos. 
621 to 625 of 1964, ever dealt with the 
merits arising thereunder viz., whether 
non-employment is justified or not. The 

uestion, therefore, was still an open ques- 
tion not having been tried or decided by 
a competent tribunal or Court. In this 
view of the matter, the reference under 
section 10 made by the State Government 
cannot be said to be in any way beyond 
their jurisdiction or competency. 


15. In the view that I hold, that the 
earlier proceedings do not operate as 
res judicata and that the findings on the 
merits rendered or touched upon by this 
Court earlier do not have any bearing on 
the exercise of jurisdiction by the State 
Government under section 10 of the Act, 
I am unable, in my discretion, to issue the 
writ of prohibition interdicting the Presid- 
ing Officer, Labour Court, Madurai, from 
proceeding with the subject referred to. 
The rule nisi is discharged. The writ 
petition is dismissed, There will be no 
order as to costs. 










16. Excepting for the main question as 
to jurisdiction, which was the sheetanchor 
and the bone of contention of Mr. 
Narayanaswami, no other contention was 
raised and it is, therefore, open to him to 
raise such other contentions available to 
him in law before the Labour Court. 


V.K. Petition dismissed, 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—T. Ramaprasada Rao, F. 
M. Vishindas Petitioner® 
v. 


Deputy Commercial Tax Officer, Tiru- 
chirapalli .. Respondent. 


Madras General Sales Tax Act (I of 1959), 
section 16—Assessment of escaped turnover— 
Necessity to follow rules of natural justice. 


Before making an assessment under section 
16 of the Act priniciples of natural justice 
should be followed and the record should 
disclose that there has been a substantial 
compliance of this well established doc- 
trine. The assessing authority in the 
instant case, however, thought that the 
extracts he gave as annexures to his propo- 
sal notice were sufficient for the purpose 
This is a matter for opinion. But if the 
assessee, who is the aggrieved person, 
wants a further opportunity to scrutinise 
the material which is going to be used 
against him and thereafter submit his 
objections to the proposal, then such a 
request ought not to be lightly brushed 
aside. Para. 6.] 


Since the further opportunity was not 
given it has to be held that there has been 
a violation of natural justice. [Para. 7.] 


Petition under Article 226 of the Consti- 
tution praying the High Court to issue a 
writ of certiorari calling for the records in 
Asst. 5441/64-65 of the Deputy Com- 
mercial Tax Officer, Tiruchirapalli and 
quash the same etc. 


K. Mani for Ramachandran, for Petitioner. 


K. Venkataswami, First’ Assistant Govern- 
ment Pleader, for Respondent. 


The Court made the following 


Orver.—For the year 1964-65 the peti- 
tioner was assessed originally to sales tax 
in respect of his dealings in connection 
with his business in Tiruchirapalli as a 
general merchant under the name and 
style of “ Meena Traders”. On goth 
August, 1966, there was a search and 
seizure of several incriminating slips and 
diaries from the business premises and 
residence of the petitioner, Proceedings, 
therefore, were initiated under section 16 
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of the Madras General Sales Tax Act and 
ultimately, after following the usual 
procedure, a revised order was made by 
the assessing authority on 26th September, 
1966. The petitioner appealed success- 
fully before the Appellate Assistant Com- 
missioner, who set aside the order of the 
assessing authority and remanded the 
matter once over to it to enable the assess- 
ing authority to give an adequate and fair 
opportunity to the assessee to explain the 
incriminating material recovered in the 
course of the search or raid, as stated above. 
The order of remand was made on 6th 
June, 1967. The assessing authority, 
however, on 13th June, 1967 and 8th 
July, 1967, asked the petitioner to pro- 
duce his accounts but never gave the 
impression that he was willing to allow 
the assessee to inspect the incriminating 
material, which was obviously another 
source on which the assessment order 
which is likely to be passed thereafter, 
was going to be based. The petitioner 
wanted time to produce his regular 
books of accounts as they were being audit- 
ed by then. But on 14th August, 
1967, the assessing authority issued the 
usual proposal notice stating therein that 
the petitioner could go over to the office 
hours between 16th August, and 26th 
August, 1967, to inspect the slips and 
diaries on which also the proposal to 
assessee was based. ‘The petitioner having 
been apprised for the first time after 
remand that the proposal to assess is going 
to be once again based on the alleged 
incriminating material recovered from 
his residence and business place, sought 
for an adjournment. He applied for 
such an adjournment on gist August, 
1967, upto which date the assessing autho- 
rity gave him time to file his objections to 
the proposal, 


2. Itis not in dispute that the petitioner 
did seek for an adjournment to enable 
him to inspect fully the slips and diaries 
and submit his explanation to the intended 
action. The case of the depariment is 
that on prior occasions the petitioner did 
inspect the slips and diaries and he has 
taken notes or extracts therefrom and 
that therefore he had a full opportunity 
to peruse the slips, diaries, etc., and ex- 
plain. But the petitioner’s case is that 
he had no such fair opportunity, though 
he had, on one or two occasions, the bene- 


ra 

1 
fit of examining the incriminating slip 
and material. 


t 

3. Ultimátely the assessing authority 
refused the adjournment and finally 
assessed the petitioner under the impugned 
order. The petitioner has come up to 
this Court for the issue of a writ of certiorari 
to quash the order of assessment, dated 
gist i 1967. 


4. The only contention of the petitioner 
is that he [had no opportunity to explain 
the proposal after scrutinising the slips 
and diaries. His case is that after remand 
by the Appellate Assistant Commissioner 
the only opportunity that was given to him 
to enable him to inspect the slips or the 
incriminating material was in the propo- 
sal notice itself. He further states that the 
extracts made by the assessing authority 
in support of the proposal and communi- 
cated to him are not self-explanatory and 
it was in this behalf he wanted a further 
and fuller opportunity to scrutinise the 
incriminating material and submit his 
final explanation to the proposed action 
under section 16 of the Madras General 
Sales Tax| Act. The learned Government 
Pleader, however, states that the petitioner 
knew that! he was under an obligation to 
explain and that even prior to 14th 
August, 1967, he did inspect the slips and 
diaries and take extracts therefrom and 
that by itself is sufficient compliance with 
the principles of natural justice. 


5. In tte instant case the Appellate 
Assistant Commissioner himself felt that 
there has been a violation of the principles 
of natural justice, as the assessee did not 
have a real opportunity to scrutinise the 
incriminating material at the opportune 
moment, ı It is this which prompted the 
Appellate; Assistant Commissioner to set 
aside the! original order of assessment. 
Nevertheless the assessing authority would 
issue the proposal notice on 14th August, 
1967 and contemporancously extend to 
the se an opportunity to inspect the 
slips and diaries. As this was effectually 
the first opportunity after remand, the 
petitioner! sought for a reasonable time to 
re-inspect, the slips and diaries, even if he 
had inspécted them before, so that he 
could fully explain away the alleged dis- 
crepancies in his transactions. This was 
denied. 
| 
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6. Principles of natural justice should be 
followed and the record should disclose 
that there has been a substantial compli- 
ance of this well established equitable 
doctrine. The assessing authority, how- 
ever thought that the extracts he gave as 
annexures to his proposal notice, dated 
14th August, 1967, were sufficient for the 
purpose. This is a matter for opinion. 
But if the assessee, who is the aggrieved 
person, wants a further opportunity to 
scrutinise the material which is going to 
be used against him and thereafter submi 
his objections to the proposal, then such 
a request ought not to be lightly brushed 
aside. In this case it has been done. 
The petitioner’s request for ten days time 
from 31st August, 1967, was negatived. 


7. In this view of the matter, I am satis- 
fied that there has been a violation of the 
principles of natural justice. The oppor- 
tunity given to the assessec, in my view, 
is not adequate. The petitioner should 
be given a fresh opportunity. The rule 
nisi is therefore made absolute and the 
writ petition is allowed. In view of the 
long lapse of the proceedings, the assess- 
ing authority would finally give fifteen 
days time to the petitioner and thereafter 
proceed with the assessment. But he 
shall see that the petitioner is given a real 
opportunity to look into the slips and 
diaries and other incriminating materials 
on which he proposes to assess. 

V.K. Petition allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PresenT:—P. S. Kailasam and S. Ganesan, 

IJ. 

Narayanaswami Desari and another 
Appellants* 

D. 3 

The Commissioner of Hindu Religious 


and Charitable Endowments, Madras. 
... Respondent. 


Madras Hindu Religious and Charitable Endow- | 
menis Act (XXII of 1959), section 6 (17) 
Explanation I—Scope. i 


Tn the first explanation to section 6 (17) of 
the Act it is made clear that any inam 


* A, No. 80 of 1964, _ 28th July, 1970. 
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granted to an archaka, service-holder or 
other employee of a religious institution 
for the performance of any service or 
charity in or connected with a religious 
institution shall not be deemed to be a 
personal gift to the archaka, service-holder 
or employee but shall be deemed to be a 
religious endowment. In the instant case 
on the construction of the grant it is clear 
that it is an absolute giftin favour of a 
temple and the words “ur fleiors” would 
mean that the property was entrusted 
to the plaintiffs’ ancestor for the purpose 
of conducting the charities. Even other- 
wise, the grant is for the purpose of carry- 
ing out the daily pooja and other chari- 
ties, connected with the temple. Though 
it was in the name of the plaintiffs’ ances- 
tor, it would squarely fall under the first 
explanation to section 6 (17) of the Act. 


[Para. 15.] 


Appeal against the decree of the Sub- 
Court, Pudukkottai in O.S.No. 3 of 1963. 


Srivatsamant, for Appellants. 


The Additional Government Pleader, 
for Respondent. 


The Judgment of the Court was delivered 
by 

Katlasam, F.—This appeal is preferred by 
the two plaintiff’s who sued for cancel- 
Jation of the order of the Commissioner, 
for Hindu Religious and Charitable 
Endowments, dated 25th July, 1962, 
holding that the properties constituted 
religious endowments and calling for the 
plaintiffs to pay contribution. 


2. The case of the plaintiffs is that the 
properties in dispute were in enjoyment of 
the plaintiffs, ancestors for over 300 years 
and they were cultivating the same. 
According to them their family was 
looking after the Sanjeevirayar temple at 
Pidampatty and in recognition of their 
devoted services the Raja of Puduk- 
kottai made a t of item 1 lands 
in Pidampatti Village under Exhibit A-1. 
A similar grant was also made in Rasi- 
puram and Kumaramangalam Villages. 
They also claim that in the fisal which was 
conducted at the time of the inam enquiry 
and title granted by the Inam Com- 
missioner, the right of the plaintiff’s 
ancestors in the lands was recognised and 
the grant was construed as a personal 
grant burdened with some specified ser- 
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vices to the extent of Rs. 757. On the 
basis of an absolute grant or at worst a 
personal grant burdened with services the 
contention of the plaintiff is that the Hindu 
Religious and Charitable Endowments 
had no jurisdiction to declare this grant as 
a religious endowment and call upon them 
for contribution. The Commissioner for 
Hindu Religious and Charitable Endow- 
ments, the defendant, resisted the suit 
on the ground that the grant was made 
absolutely to the temple, that the plaintiffs 
had no title to the properties and that in 
any event the grant fell under Explanation 
(1) to section 6 (17) of the Madras Hindu 
Religious and Charitable Endowments 
Act, and as such it is a religious endow- 
ment within the definition. 


3. The trial Court framed the following 
two issues: (1) Whether the suit pro- 
perties were granted personally to the 
ancestors of plaintiffs subject to an 
obligation to spend Rs. 757 for the temple 
and as such belong absolutely to plaintiffs? 
(2) Whether the order of the defendant 
dated 25th July, 1962, in appeal petition 
58 of 1961 is liable to be cancelled or 
modified. On a consideration of the oral 
and documentary evidence in the case 
the learned Subordinate Judge found both 
the issues against the plaintiffs and dis- 
missed the suit. 


4. In this appeal the learned Counsel for 
the appellants took us through the various 
documents and submitted that this plea 
that the grant was made absolutely in 
favour of the plaintiffs’ ancestors should 
be accepted. We shall deal with the 
various documents. 


5. Under Exhibit A-1 the grant is by 
the Raja of Pudukkottai for the daily 
kaitalat, pooja, tiruppani, abhishekam, neived- 
yam, annadhanam, and other dharmas, In 
Tamil the words are 


eveuTi Carafe 
As Puig 
SLL ar yogib Dacre 
319 Gey & 1b 
Farah sTerh PVT shit 
SHS Gib” 


6. This would mean that the properties 
were given for the daily kattalai, pooja, 
tiruppant, abhishekam, annadhanam and 
other charities for the temple. Again, 
the document proceeds to state that the 


** eenPagr wit 
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properties are given as ‘ Sarvamaanyamaga’ 
to Venkataraya Desari “umrfeures’’. 
The words “urfle¢; Qs igs”, in the 
Tamil Lexicon is translated as ‘‘to entrust”’ 
and as an illustration refers to 


AoEarO@geap w_JHHG ule es 
Qruige AganrOgeanp witb 


7. Thiruvaduthurai Mutt is one of the 
foremost mutts in Tamil Nadu and pro- 
perties are endowed to the Mutt for the 
purposes of various temples. According 
to this meaning, the words “ Gamat 


rrugret urheawrTE” would only 
mean entrusted to Venkataraya 
Desari. Another meaning that is 
given in the Lexicon is “fto 


give it to the care or custody’. This 
would also not mean that the property 
was given absolutely to Venkataraya 
Desari. Reading the document as a 
whole it is clear that the grant was made 
for the purpose of meeting the expenses 
of the daily worship such as _ nityapadt- 
kattalai pooja, thiruppant, abhishegam, anna- 
dhanam and other dharmas and the grant is 
to the temple and Venkataraya Desari 
was made. the trustee for carrying out the 
endowment. It was contended on behalf 
ofthe appellants that the word ‘‘u Aeb” 
was not understood as entrustment and 
the document should be construed 
as an absolute grant on the meaning 
given in the Lexicon. We do not see any 
reason for not accepting the meaning in 
the Tamil Lexicon. Even for argument’s 
sake if it is taken that the words would not 
denote entrustment, even then the plain- 
tiffs’ claim for an absolute title cannot be 
accepted, 'for the purpose of the grant is 
made very clear, that is for meeting out 
the expenses of daily pooja, thiruppani, 
abhishegam and annadhanam in the temple. 


8. The next document that was referred 
to in connection with the lands in Pidam- 
patti is Exhibit A-2. Exhibit A-2 is a 
fisal register. In that register, in column 
3 the name of the inamdar is given as 
Rangaswami Desari, the ancestor of 
the present plaintiffs. Column 6 states 
that the nature of the inam is temple 
manyam and column 7 states that it was 
given for the pooja of Sanjeevarayaswami, 
and the nature of the land is stated to 
be koil pooja. In noting the particulars 
that were gathered during the enquiry 
it is stated that the ancestors of the alae 
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tiffs were enjoying the manyam and were 
incurring various expenses towards the 
pooja, neivedyam, etc., of the temple. A 
list of the expenses incurred is given and 
it is stated that the pooja and other services 
to the temple were being properly con- 
ducted and that the expenses are more 
than the income from the lands, It is 
stated that a sum of Rs, 750 was spent for 
temple thiruppanies and the total theerva 
for the lands would be about Rs. 742-4-6 
and as the temple was a famous one there 
were several devotees visiting the temple. 
On a reading of the document it is clear 
that according to the fisal, the grant was 
for the temple for the purpose of carrying 
out koil pooja and that the inamdar is 
noted as the ancestor of the plaintiffs. 
This document cannot be relied on by the 
plaintiff’s to prove that the grant was 
absolutely in their favour subject to their 
incurring an expense of Rs. 757. On the 
other hand, the document discloses that 
not only the entire income from the pro- 
perties but also something over and above 
it was being spent for the temple. 


9. Exhibit A-3 is the title deed relating 
to the temple in pursuance of the inam 
settlement register. It states that the 
plaintiff’s ancestors had stated that they 
were spending Rs. 757 towards the pooja 
and other kainkaryam of the temple. 
It proceeds to state that the temple pooja 
and other charities were being properly 
conducted and that as long as the chari- 
ties were carried out properly, the grantee 
can enjoy the lands. This sentence was 
relied on very strongly by the learned 
Counsel for the appellants, in support 
of his contention that the grant was an 
absolute one. We are unable to agree, 
for the sentence will have to be read as in 
the context, which means that the charity 
was being properly conducted according 
to the terms of the original grant and 
that as long as the charities were carried 
accordingly the grantee could enjoy the 
properties. Further the document 
requires that the grantee should keep 
accounts which is subject to rise 
inspection by the Tahsildar. It is there- 
fore clear from this document that the 
grant is one in favour of the temple and 
not a personal grant to the ancestors of 
the plaintiffs. 


10. Exhibit A-4 is the inam fisal register 
and Exhibit A-5 is the title deed relating 
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to Rasipuram lands. So far as the Rasi- 
puram lands are concerned, there is no 
grant corresponding to Exhibit A-1. But 
the plea on behalf of the appellants is 
that the grant of lands in Pidampatti 
Village as well as Rasipuram and 
Kumaramangalam Villages were alike. 
Exhibits A-4 and A-5 are more or less 
the same as the corresponding inam fisal 
and title deed in respect of the Pidampatti 
Village, that is Exhibits A-2 and A-3 and 
therefore they need not be separately 
considered, So far as Kumaramangalam 
lands are concerned, the fisal register is 
Exhibit A-6 and Exhibit A-7 is the title 
deed. In Exhibit A-7 it is stated that 
the grant is on behalf of Sanjeevaraya- 
swami temple (¢@;@agrut Caru? W È 
ara). Similar wording had been the sub- 
ject-matter of a decision of this Court in 
The President of the Board of Commissioners 
Jor the Hindu Religious Endowments Board v. 
Koteswara Rao, At page 426 this Court 
in construing a direction to the archaka 
to take possession on behalf of the insti- 
tution held that it clearly indicated that 
the donor intended that the deity was to 
be the grantee. The plea of the learned 
Counsel for the appellants that the expres- 
sion ‘‘on behalf of the temple’? would 
mean an absolute grant cannot be 
accepted. Reliance was also placed on 
Exhibits A-15, A-16 and A-17. Exhibit 
A-15 is a petition by Palaniammal, mother 
and guardian of Hanumantha Desari, 
to the Darbar office at Pudukkottai. 
In her petition she has stated that petty 
officials were troubling her for accounts 
and that she should be saved from such 
troubles. The order by the Darbar is 
Exhibit A-16 which runs as follows: 


‘The inamdar need not be required to 
submit regularly the account relating 
to the charity as he has been ordered 
to do. But he should maintain truly 
and properly such accounts as the 
Diwan Peishkar may direct him to do 
and keep them open for the inspec- 
tion of the Diwan Peishkar and the 
Trichi agent who will pay surprise 
visits and check them.” 

11. Exhibits A-15 and A-16 cannot be con- 

strued as conferring any unquestioned 


right on the plaintiffs’ ancestors. It 
requires the plaintiffs to keep regular 
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accounts, but subject to inspection only 
by the Diwan Pesihkar and the Trichi 
agent and not by others. Exhibit A-17 
is a petition preferred to the Darbar by 
one Sanjeevi Naidu. On that an endorse- 
ment is made by the Revenue Superin- 
tendent. -In it, it is stated that the chari- 
ties were being properly conducted. On 
an inspection by the Revenue Officer an 
endorsement is made which runs as 
follows:— 


* Only the sthanikam was entitled to all 
the income and expenditure of the 
aforesaid village and the Govern- 
ment had never interfered with them. 
There was no instance to the effect 
that the aforesaid Desari had utilised the 
village income for the purpose of his 
own case, that there was any reduction 
in the performance of the temple 
pooja, neivedyam vagaira and that the 
aforesaid desari did not enjoy any 
excess land”. 


12. The officer reported that there was 
no need to take any action on the petition. 
This again would not show that the grant 
was made absolutely in favour of the 
plaintiffs’ ancestors. On a complaint 
that the temple pooja and other charities 
were not being properly conducted the 
Revenue Officer verified and found that 
the allegation in the petition was not true 
and this document cannot help the plain- 
tiffs in their submission that the grant 
‘was an absolute grant. 


13. Learned Counsel also referred us 
to the oral evidence. P.W. I is`a 
Tahsildar. He speaks to the grants in 
the village of Pidampatti, Rasipuram and 
Kumaramangalam and states that the 
inamdars used to maintain the temple 
and perform pooja, that certain amount 
was fixed to be spent by them for this 

urpose and that he used to check during 
his inspection. He further stated that 
he did not know what they did with the 
excess income from the land. This state- 
ment cannot be accepted as the grant does 
not restrict the expenses to any particular 
amount and that in inam enquiry it was 
found that a particular amount was spent 
would not mean that the maximum 
expenditure was fixed in the document 
This statement of the witness in therefore 
not entitled to any weight. 


n 


14. P.W. 3 is a retired. Deputy Tahsildar 
and according to him the inamdars 
should perform the daily pooja spending 
for the purpose Rs. 757 annually. For 
the reasons stated already, we are unable 
to accept this evidence. The evidence of 
P.W. 3 is also on the same lines. P.W. 4 
is the second plaintiff and apart from his 
evidence |being interested, it cannot 
carry the! plaintiff any further, as his 
evidence cannot in any way affect the 
documentary evidence in the case. On 
a consideration of the documentary and 
oral evidence we see no reason to differ 
from the conclusion arrived at by the 
lower Court. 

15. The learned Counsel for the appel- 
lants submitted that the grant is one in 
favour of a person burdened with services 
and as such cannot be included in the 
definition |“‘religious endowments”. He 
referred us to the decision reported in 
Lakshminarasimhachari v. Agastheswara- 
swamivaru}, where the difference between 
the words “to be confirmed so long as 
the service is ormed” and ‘“‘to be 
confirmed] to the party so long as he 
continues the performance of the services” 
was distinguished and the latter was 
held to be.a personal grant and the former 
not so. This decision would not be of 
any help to the plaintiffs as no such word 
has been‘used in the inam grant. In 
Exhibit A-7, to which reference was made 
by the learned Counsel for the appellants 
in this connection, the words used are: 
As long as the charties were carried out 
properly, the grantee can enjoy the land 
as before. But, if he fails to perform 
the charities, the land will be dealt with 
by the Government accoriling to their 
pleasure. | This would not mean, that 
the grant] was a personal grant for the 
title deed in referring to the charities 
made those above remarks. But, as 
already pointed out, the title deeds: also 
state thatthe gift was made on behalf of 
Sanjeevarayar temple (#@5fefigruit 
Gane gisara). Section 6 (17) of the 
Hindu Religious and Charitable Endow- 
ments Act defines “‘religious endowment” 
as property belonging to or given or 
endowed ifor the performance of any 
service or charity of a public nature 
connected’ therewith; but would not 


1. 1960 IS.C.I. 954: (1960) 2 S.C.R. 768: 
(1960) 2 An.W.R. (S.C.) 61 : (1960) 2 M.LJ. 
(S.C.) 61. 1 : 
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include gifts of property made as personal 
gifts to the archaka, service-holder and 
other employees of a religious institution. 
In the first explanation it is made clear 






As we have pointed out already, on a 
construction of Exhibit A-r, we 
satisfied that it is an absolute gift in 
favour of the temple and the words 
“Limie” would mean that the 
property was entrusted to the plaintiffs’ 
ancestor for the purpose of conductin 
the charities. Even otherwise, the grant 
is for the purpose of carrying out the 
daily pooja and other charities, connected 
with the temple. Though it was in the 
name of the plaintiffs’ ancestor, it would 
squarely fall under the explanation to 
section 6 (17) of the Act. 


16. In the result all the contentions of 
the learned Counsel for the appellants 





fail and this appeal is dismissed with 
costs. 
V.K. Appeal dismissed, 


IN THE HIGH COURT 
CATURE AT MADRAS. 
(Special Original Jurisdiction) 
Present:—X, S. Palaniswamy, J. 
M. R. Pratap and another. . Petitioners* 
v. 
The Director of Enforcement, New Delhi 
-. Respondent. 
(A) Foreign Exchange Regulation Act (FUI of 
1947), g eee 23D Contravention 
provisions of Act—Imposition of penalt 
Adjudication proceedings—To Ie ok H the 
first instance—Criminal prosecution in Court 
to be followed later, if necessary—Criminal 
complaint filed in Court in the Jirst instance 
quashed by Court—Irregularity—Not a bar 
to subsequent initiation of adjudication pro- 
ceedings. 


OF JUDI- 


The Director of Enforcement, in regard 
to certain violations of the Provisions of 


*W.P. Nos. 3004 and 3005 of 1969. 
g . 15th March, 1971, 
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the Foreign Exchange Regulation Act, 
directly instituted complaints against the 
petitioners in Court, instead of taking 
up adjudication proceedings prescribed 
under the Act, for imposing penalty. 
The Supreme Court quashed the com- 
plaints and thereafter, the same Director 
of Enforcement, initiated adjudication 
proceedings by issuing notices to the 
petitioners. The writ petitions were filed 
to quash the said notices on the con- 
tentions, that there is no jurisdiction 
under the Act to hold adjudication pro- 
ceedings for the same alleged violations 
after launching the criminal prosecutions 
(though they were quashed later) and 
the Director of Enforcement was incompe- 
tent to hold the enquiry, on the ground 
of bias. 


Held, Though the filing of the complaints 
did not bar initiation of adjudication 
proceedings under section 23-D, yet 
the Director of Enforcement, on account 
of the allegations made by him in the 
complaints, is disqualified to hold the 
enquiry against the petitioners, on the 
ground of bias. 


It has been held that whenever there is 
any contravention of any section or rule 
mentioned in section 23 (1) of the Act, 
the Director of Enforcement must first 
proceed under the principal clause 
of section 23-D (1) and initiate proceed- 
ings for adjudication of penalty. He 
cannot at that stage and at his discre- 
tion, choose to file a complaint in a Court 
for prosecuting the person concerned, 
for the offence under section 23 (1) (6). 
The complaint is only to be filed in 
those cases, where, at any stage of the 
enquiry, the Director of Enforcement 
comes to the opinion that, having regard 
to the circumstances of the case, the 
penalty which he is empowered to impose 
would not be adequate. [Para. 6] 


A prosecution laid under section 23 (1) 
without complying with section 23-D 
would be an irregularity and where 
such a complaint was quashed by the 
Court, that would not be a bar against 
initiation of adjudication proceedings 
under section 22-D (1). There is nothing, 
in principle nor on authority that once 
such an irregularity is committed the 
correct procedure cannot be followed. 

[Para, 8] 


(1971 


(B) Foreign Exchange Regulation Act (VII of 
1947), sections 23, 23-D—Contravention of 
provisions of Act—Director of Enforcement— 
Penalty proceedings—Sanctioning prosecution 
or issuing show cause notice—Mere formalities 
— Authority not disqualified from holding the 
subsequent enquiry—Administrative Tribunals 
—Enquiry—Procedure. 


If an officer comes to a prima facie con- 
clusion on the basis of certain facts and 
takes action either by sanctioning the 
prosecution or by issuing show cause 
notice, he cannot be said to have deter- 
mined any issue or to have come to any 
definite conclusion on any matter. Sanc- 
tioning prosecution or issuing show cause 
notice is a necessary preliminary before 
taking further action in certain cases. 
If they are mere formalities, the doing of 
those acts would not by itself disqualify 
the authority concerned from holding 
the enquiry. [Para. 18] 


(C) Foreign Exchange Regulation Act (VII of 
1947), sections 23, 23-D—Contravention 
F ovisions of Act—Penalty—Director of 
Enforcement—Authority competent to initiate 
adjudication proceedings and file complaint 
in Criminal Court—Filing a criminal com- 


plaint before taking adjudication proceedings— 


Subsequent adjudication proceedings—If can 
be taken—Doctrine of necessity—If applicable— 
Authority not to take advantage of his own 
mistake—Administrative Tribunals—Enquiry 
— Procedure. 

Under the Act, it may be that the Direc- 
tor of Enforcement is the only authority 
competent to file the complaint under 
section 23 (1) and is the only authority 
competent to adjudicate under section 
23-D (1) and that by the principle of 
doctrine of necessity, the Director alone 
is competent to file the complaint as 
well as to hold the adjudication proceed- 
ings. [Para. 20] 


On facts, Instead of holding the adjudi- 
cation enquiry first, the Director of 
Enforcement filed the complaint first 
in the Court. After filing the complaint, 
proceeding is sought to be initiated for 
adjudication. In these circumstances, 
the doctrine of necessity cannot be availed 
of. The mistake committed by the 
Director of Enforcement cannot entitle 
him to invoke the doctrine and heis 
not entitled to take advantage of his 
own mistake. [Para. 22] 


If) 


Foreign Exchange Regulation Act (VII of 
1947), sections 23, 23-D—Contravention of 
provisions of Act—Penalty proceedings— 
Director of Enforcement—Enquiry—Bias— 
Complaint by Director of Enforcement setting 
out elaborate facts leading up to the commts- 
sion of offences—Later initiation of adjudi- 
cation proceedings by same Officer—Enquiry 
by same Officer—Btas cannot be ruled out— 
Administrative Tribunals—Enquiry—Bias— 
Procedure.. 


The complaint set out elaborately various 
acts with a view to make out the com- 
mission of an offence of conspiracy by 
the petitioner and another director of a 
company. So far as the company was 
concerned, the allegations stated that 
the company which was permitted to 
hold foreign exchange for import of raw 
materials frorn abroad had utilised the 
foreign exchange for purposes other than 
that for which it was granted. It is by 
adverting to the said violations and 
certain other acts said to have been 
committed by the petitioners that the 
Director of Enforcement alleged in 
positive and unequivocal terms what 
offences were being made out. It cannot 
be ruled out that a person placed in the 
position of the petitioners would feel 
assured that they will have an unbiassed 
enquiry and that there in no likelihood 
at all of any pre-conceived idea of the 
Director of Enforcement being imported 
in the conduct of the enquiry against them 
and that’ he will keep an open mind in 
holding the enquiry. [Para. 23]. 


Case-law discussed. 


Petitions under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated in the respective 
affidavits filed therewith the High Court 
will be pleased to issue writs of certiorari 
calling for the records in Memorandum 
No. 4/563/65 SGN, dated 6th September, 
1969 in respect of each of the petitioners 
herein and to quash the notice dated 
6th September, 1969. 

V. K. Thiruvenkatachari for N. C. Ragha- 
vachari and N.S. Varadachari, for Petitioner 
in W.P. No. 3004 of 1969. 

V. K. Thiruvenkatachani for K. Lakshmtkumar, 
for Petitioner in W.P. No. 3005 of 1969. 


S. Govind Swaminathan, Advocate-General, 
for G. Ramaswamy, Additional Govern- 
ment Pleader, for Respondent. 
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The Court delivered the following 


Jupcment.—M. R. Pratap, the petitioner 
in W.P. No. 3004 of 1969, is the Managing 
Director of Messrs. Rayala Corporation 
(Private) Ltd., the petitioner in W.P. 
No. 3005 of 1969. The company is 
carrying on the business of manufacture 
of Halda Typewriters out of the materials 
imported from abroad. The respondent 
in both the petitions is the Director of 
Enforcement, New Delhi, appointed by 
the Central Government under the 
Foreign Exchange Regulation Act, 
1947 (hereinafter referred to as the 
Act) for the purpose of enforcing the 
provisions of that Act. On goth and 
21st December, 1966, the premises of the 
company were raided by the Enforce- 
ment Directorate and certain records 
were seized at that time. Some enquiries 
were made subsequently. On 25th 
August, 1967, a notice was issued by the 
respondent to the petitioners asking them 
to show cause as to why adjudication 
proceedings should not be instituted 
against them for violation of certain 
provisions of the Act on the allegation 
that a totalsum of (Swedish Kronars) 
2,44,713.70 had been deposited in a 

account in Sweden in the name of 
Pratap at the instance of the company 
and that the said Pratap had failed to 
surrender it to an authorised dealer as 
required under the provisions of the Act. 
They were required to show cause in 
writing within 14 days of the receipt of 
the notice. Thereafter, some correspon- 
dence went on between the petitioners 
and the respondent. On 4th November, 
1967, another notice was issued by the 
respondent addressed to Pratap stating 
that he had acquired a sum of Sw. Krs. 
88,913.09 during the period 1963 to 
1965 in Stockholm, that he was holding 
thatsum in a bank account and did not 
offer or cause it to be offered to the 
Reserve Bank of India on behalf of the 
Central Government and that he had 
contravened certain provisions of the 
Act. He was called upon to explain 
within 15 days from the date of receipt 
of that notice. A similar show cause 
notice was issued to the company in 
respect of the same amount on goth 
January, 1968, mentioning the deposit 
in the name of Pratap and failure of the 
company to surrender the amount and 
giving an opportunity to the company 
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to produce the permission or special 
exemption from the Reserve Bank of 
India on 16th March, 1968; another 
notice was issued to both the petitioners 
to show cause in writing within 14 days 
from the date of receipt of that notice 
why adjudication proceedings as con- 
templated under section 23-D of the 
Act should not be taken against them in 
respect of asum of Sw. Krs. 1,55,801.41 
which was said to be held in a bank 
account in Stockholm in the name of 
Pratap. It was alleged that in respect 
of that amount both the petitioners had 
contravened certain provisions of the 
Act. That notice also mentioned that 
it was being issued in supersession of 
the first show cause notice dated 25th 
August, 1967, and further added that it 
had since been decided to launch a prose- 
cutionin respect of Sw. Krs. 88,913.09. 
This amount of Sw. Krs. 88,913.09 
was the amount in respect of which the 
two notices of 4th November, 1967, and 
2oth January, 1968 were issued to the 
two petitioners, while the notice dated 
16th March, 1968 for the adjudication 
proceedings related to the balance of the 
amount arrived at by deducting that 
sum from the original sum of Sw. Krs. 
244,713.70. On 17th March, 1968, a 
complaint (C.G. No. 8736 of 1968 on 
the file of the Chief Presidency Magis- 
trate, Madras) was filed against both the 
petitioners for contravention of certain 
provisions of the Act. In addition, the 
complaint also charged that the two 
petitioners had violated certain provisions 
of the Defence of India Rules. There- 
upon, the two petitioners moved this 
Court under section 561-A of the Code 
of Criminal Procedure praying that the 
prosecution may be quashed. ‘This Court 
quashed the complaint in respect of one 
of the offences alleged therein and dis- 
missed the petitions otherwise. This 
Court, however, granted certificates to 
the petitioners to the effect that the 
cases were fit for appeals to the Supreme 
Court. 


2. The petitioners then moved the 
Supreme Court in Criminal Appeals 
Nos. 18 and 19 of 1969. On 2nd May, 
1969 the Supreme Court allowed the 
appeals and quashed the complaint. 
The detailed reasons for the judgment 
were given on 23rd July, 1969 (vide 
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Rayala Corporation v. Director of Enforce- 
ment?. 


3. One Lennart Schussler, a foreigner 
is one of the directors of the company. 
He happened to pass through New 
Delhi on his way to Sweden on gth 
April, 1966. The Enforcement Directo- 
rate Officers questioned him and he was 
detained by an order of the Foreign 
Registration Officer. A show cause 
notice was issued to him by the respon- 
dent as to why adjudication proceeding 
should not be held against him. As 
Lennart Schussler was prohibited from 
leaving India, he filed W.P. No. 48 of 
1969 on the file of the Supreme Court 
praying to quash the prohibitory order 
passed by the Foreign Registration Officer 
and for the issue of a writ of habeas 
corpus. When that writ petition was 
pending, the respondent obtained sanc- 
tion of the State of Madras to prosecute 
Pratap and Lennart Schussler under 
section 120-B of the Indian Penal Code 
read with Foreign Exchange Regulation 
Act and filed a complaint (Case No. 
5438 of 1959 on the file of the Chief 
Presidency Magistrate, Madras) on the 
allegations that those two accused con- 
spired and committed acts in violation 
of the provisions of the Act. Against 
this complaint, Pratap and Lennart 
Schussler filed two petitions in this Court 
praying to quash the complaint. Thig 
Court rejected those applications but 
granted certificates for appeal to the 
Supreme Court. Appeals 113 and 163 of 
1969 were filed against those orders 
before the Supreme Court. The Supreme 
Court dismissed those appeals holding 
that prosecution under section 129.8 
of the Indian Penal Code could be pro- 
ceeded with. Lennart Schussler has since 
left India after giving bank guarantee for 
a sum of Rs, 1,50,000. On 6th Septem- 
ber, 1969, the respondent issued separate 
notices to Pratap and the company 
asking them to show cause why adjudi- 
cation proceedings should not be held. 
These writ petitions have been filed 
challenging the validity of these notices 
and praying that those notices may be 
quashed on the ground that they are 
void and illegal and without jurisdiction. 





1, ALR. 1970 SC 494 : (1970) 1 S.C.R. 639. 
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4. Mr., V. K. Thiruvenkatachari, 
appearing for the petitioners, urged the 
following; contentions : 


(ij Prosecution having been once laun- 
ched, though it has been quashed, there 
is no jurisdiction under the Act to hold 
adjudication proceedings for the same 
alleged violations; 

(ii) the present Director of Enforce- 
ment Mr. Wagh filed the second com- 
plaint in IQ, C. No. 5438 of 1969 alleging 
commission of certain offences and has 
come to the definite conclusion that the 
petitioners have violated certain pro- 
visions of the Act. He has already pre- 
judged the issue against the petitioners 
and has thereby rendered himself incom- 
petent to hold the adjudication proceed- 
ings; and 


(iii) the. Director himself conducted or 
supervised the investigation and hence 
he is disentitled to hold the enquiry. 


5. To appreciate the foregoing con- 
tentions, it is necessary to refer to certain 
sections ‘of the Act. The important 
sections jare sections 23 and 23-D, 
Omitting: portions which are not relevant, 
section 23 reads thus : 


“23 (r). Ifany person contravenes 
the provisions of section 4, section 5, 
section|g or sub-section (2) of section 
12 or of any rule, direction or order 
made thereunder, he shall— 


(a) be liable to such penalty not 
exceeding three times the value of 
the foreign exchange in respect of 
which |the contravention has taken 
place, or five thousand rupees, which- 
ever is| more, as may be adjudged 
by the Director of Enforcement in 
the manner hereinafter provided, or 


(b) 
(2) 
(3) No Court shall take cognisance— 


(a) of jany offence punishable under 
sub-section (1) except upon complaint 
in writing made by the Director of 
Enforcement, Ol 


(b) vee : 
OR 
Section 23-D reads : 
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‘293-D. (1) For the purpose of adjudg- 
ing under clause (a) of sub-section (1) 
of section 23 whether any person has 
committed contravention, the Director 
of Enforcement shall hold an inquiry 
in the prescribed manner after giving 
that person a reasonable opportunity 
of being heard and if, on such inquiry, 
he is satisfied that the person has 
committed the contravention, he may 
impose such penalty as he thinks fit 
in accordance with the provisions of 
the said section 23 : 


Provided that if, at any stage of the 
inquiry, the Director of Enforcement 
is of opinion that having regard to 
the circumstances of the case, the 
penalty which he is empowered to 
impose would not be adequate, he 
shall instead of imposing any penalty 
himself, make a cornplaint in writing 
to the Court. 


(2) While holding an inquiry under 
this section, the Director of Enforce- 
ment shall have power to summon and 
enforce the attendance of any person 
to give evidence or to produce a 
document or any other thing which, 
in the opinion of the Director of Enforce- 
ment may be useful for, or relevant to, 
the subject-matter of the inquiry. 


Cee a” 


6. In Rayala Corporation v. Director of 
Enforcement!, the Supreme Court consi- 
dered the scope of sections 23 (1) and 
23-D (1). The question considered was 
whether the Director of Enforcement, 
without following the procedure under 
section 23-D, is entitled to straightaway 
file a complaint under section 23 (1). 
As already noticed, except issuing notices 
to the petitioners stating that adjudi- 
cation proceedings would be instituted, 
such proceedings were not initiated and 
conducted in accordance with the rules 
framed under the Act. Al that was 
done was to call upon the petitioners to 
offer their explanations, and thereafter 
sore investigation was made. After- 
wards a complaint was straightaway filed. 
Section 23 (1) no doubt does notin terms 
say that the prosecution could be launched 
for the contravention of the provisions 


1. A.I.R. 1970 S.C. 494 : (1970) 1 S.C.R. 639. 
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of the sections enumerated therein only 
if certain conditions are satisfied. But 
section 23-D, which was introduced by 
Parliament by the Foreign Exchange 
Regulation (Amendment) Act, 1957, 
makes it clear that the procedure laid 
down in section 23-D (1) should be 
first followed in all cases in which pro- 
ceedings are intended to be taken under 
section 23 (1). Reading sections 23 
(1) and 23-D (1) the Supreme Court 
held that whenever there is any 
contravention of any section or rule 
mentioned in section 23 (1), the 
Director of Enforcement must first 
proceed under the principal clause 
of section 23-D (1) and initiate proceed~ 
ings for adjudication of penalty. He 
can at that stage, at his discretion, 
choose to file a complaintin a Court for 
prosecution of the person concerned for 
the offence under section 23 (1). As 
to what the Director of Enforcement 
should do is pointed out by the Supreme 


Court at page 498 : 


“In thus introducing two different 
proceedings Parliament put in the 
forefront proceedings for penalty to 
be taken by the Director of Enforce- 
ment by taking up adjudication, while 
the punishment to be awarded by the 
Court, upon conviction, was mentioned 
as the second type of proceeding that 
could be resorted to. Section 23-D 
(1) is also divisible into two parts. 
The first part lays down what the 
Director of Enforcement has to do in 
order to adjudge penalty under section 
23 (1) (a), and the second part, con- 
tained in the proviso, gives the power 
to the Director of Enforcement to file 
a complaint instead of imposing a 
penalty himself, In our opinion, these 
two sections 23 (1) and 23-D (1) 
must be read together, so that the 
procedure laid down in section 23-D 
(1) is to be followed in all cases in 
which proceedings are intended to be 
taken under section 23 (1). The 
effect of this interpretation is that, 
whenever there is any contravention of 
any section or rule mentioned in 
section 23 (1), the Director of Enforce- 
ment must first proceed under the 
principal clause of section 23-D (1) 
and initiate proceedings for adjudica~ 
tion of penalty. He cannot at that 
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stage, at his discretion, choose to file 
a complaint in a Court for prosecution 
of the person concerned for the offence 
under section 23 (1) (b). The 
Director of Enforcement can only file 
a complaint by acting in accordance 
with the proviso to section 23-D (1), 
which clearly Jays down that the 
complaint is only to be filed in those 
cases where, at any stage of the inquiry, 
the Director of Enforcement comes to 
the opinion that, having regard to 
the circumstances of the case, the 
penalty which he is empowered to 
impose would (not) be adequate. Until 
this requirement is satisfied, he cannot 
make a complaint to the Court for 
prosecution of the person concerned 
under section 23 (1) (5).” 


7. In the above view, the Supreme 
Court quashed the complaint filed by 
the respondent against the petitioners 
as the respondent did not follow the 
procedure under section 23-D (1). So 
far as the complaint filed against Pratap 
and Lennart Schussler alleging commis- 
sion of offences as a result of conspiracy 
ishable under section 120-B of 
the Indian Penal Code is concerned, the 
Supreme Court held that this prosecu- 
tion could proceed even though the pro- 
cedure under section 23-D (1) has not 
been followed. It is contended on behalf 
of the petitioners that the initiation of 
the complaint against these two peti- 
tioners, though that complaint was 
uashed by the Supreme Court, precludes 
e respondent from initiating proceed~ 
ings under section 23-D (1). In this 
connection reference was made to the 
affidavit of one Sri Ramachandran, who, 
as the then Director of Enforcement, 
filed the first complaint. That affidavit 
appears to have been filed before the 
Supreme Court at the time of the hearing 
of Criminal Appeals Nos. 18 and 19 of 
1969, perhaps finding that the Director 
of Enforcement had not expressed his 
conclusion that the penalty which he 
was empowered to impose would not be 
adequate and that, therefore, be filed 
the complaint. In that affidavit, Sri 
Ramachandran alleged : 


“That during the course of the enquiry 
in the case of Messrs. Rayala Corpora- 
tion (P.) Ltd., and another, on the 


i 
m 


| 

material|before me and having regard 
to the circumstances of the case, I 
came to the conclusion that the penalty 
that I was empowered to impose would 
not have been adequate and that the 
case required to be tried by a Magis- 
trate and, therefore, filed a complaint 
on the 1th March, 1968.” 


But the Supreme Court declined to give 
any weight to that affidavit. On the 
materials placed before the Supreme 
Court, it was observed at page 501. 


“there is no material at all to show that 
any proceedings were taken in the 
manner |jindicated by the rules refer- 
red to above. There does not appear 
to have| been any cause shown by 
either ofithe two accused, or considera- 
tion of such cause by the respondent to 
decide whether adjudication proceed- 
ings should be held....” 


At page 5 


“The record before us, therefore, does 
not show that any material at all was 
available to the respondent in the course 
of the enquiry under section 23-D (1) 
on the basis of which he could have 
formed àn opinion that it was a fit 
case for | making a complaint on the 
ground that he would not be able to 
impose adequate penalty. The com- 
plaint has, therefore, to be held to have 
been filed without satisfying the require- 
ments and conditions of the proviso to 
section 23-D (1) of the Act and is in 
violation of the safeguard provided 
by the [Legislature for such contin- 
gencies. 


2 it was observed: 





8. From |the foregoing observations of 
the Supreme Court, the position comes 
to this. Notwithstanding the affidavit 
of the said Sri Ramachandran, the pres- 
cribed procedure under section 23-D (1) 
was not followed before the complaint 
was filed and there was no finding that 
the complaint became necessary on 
account of the respondent’s opinion that 
the punishment which he could impose 
would not be adequate. Mr. Thiru- 
venkatachari contended that notwith- 
standing the absence of such a finding, 
the fact that a complaint was filed was 
itself sufficient to disentitle the respon- 
dent from initiating proceedings under 
section 23-D, I am unable to accept 
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this argument. There is no indication 
in the Act that once prosecution is laid 
under section 23 (1) without complying 
with section 23-D, such an initiation of 

ution would be a bar against 
Initiation of proceedings under section 
23-D (1). All that has happened is 
that an irregularity was committed in 
filing the prosecution without following 
the proper procedure of holding the 
enquiry first under section 23-D (1). 
On account of tbat irregularity the pro- 
secution has been quashed. There is 
nothing in principle nor on authority 
that once such an irregularity is com- 
mitted, the correct procedure cannot be 
followed. The argument advanced on 
behalf of the petitioners, if accepted, 
would lead to undesirable results. The 
intendment of the legislation would be 
defeated if this contention were to prevail. 
The irregularity in the procedure would 
not obliterate the liability of the person 
against whom such irregular proceeding 
was taken. Cases are not uncommon 
where, on account of some initial defect, 
they may fail in the first instance, but it 
could be properly instituted subsequently 
after following the prescribed procedure. 
For instance, if a complaint which requires 
prior sanction is filed without prior 
sanction and is dismissed for want of 
sanction, there is nothing in law to pre- 
vent the authority concerned from obtain- 
ing the sanction and filing a fresh com- 
plaint for the same alleged offence. I 
do not find any substance in the argu- 
ment that the filing of the complaint 
under section 23 (1) without followin 
the procedure under section 23-D (1) 
bars the initiation of proceedings under 
section 23-D (1). 


9. The next contention urged on behalf 
of the petitioners is that the respondent, 
by reason of the allegations made in 
the complaint filed against Pratap and 
Lennart Schussler, has indicated clearly 
that he has come to a definite conclusion 
that certain provisions of the Act have 
been violated by the petitioners and that 
in as much as he has already pre-judged 
the issue, he is disqualified to hold the 
adjudication proceedings. In the com- 
plaint filed by Sri Ramachandran against 
the present petitioners in C.C. No. 8736 
of 1968 elaborate details were given 
to make out a case of commision of 
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several offences under the Act. Practi- 
cally the allegations made in that com- 
plaint were repeated by his successor 
Mr. Wagh in his complaint in C.C. No. 
5438 of 1969. After setting out the 
several facts, it was stated in that com- 


plaint in paragraph 9: 


“Thus it is clear that A-r and A-2 
agreed to commit illegal acts, namely 
acquisition by A-2 of foreign exchange 
illicitly and retaining the same abroad 
without surrendering the sarne to the 
Government of India and also to 
defraud the Government of India of 
Foreign Exchange thereby contraven- 
ing sections 4 (3), 5 (1) (e) and g of 
the Foreign Exchange Requisitions 
Act and Rule 132-A of the Defence of 
India (Amendment) Rules, 1964 and 
—further that between August,1963 and 
1966 A-r and A-2 in pursuance of the 
said agreement did commit acts in 
contravention of sections 4 (3), 5 (1) (e) 
and 9 of the Foreign Exchange Regu- 
lation Act and Rule 132-A of the 
Defence of India (Amendment) Rules, 
1964, and thereby committed offence 
punishable under section 120-B of 
the Indian Penal Code, read with 
sections 4 (3), 5 (1) (e) and‘g of the 
Foreign Exchange Regulation Act and 
Rule 132-A of the Defence of India 
(Amendment) Rules, 1964.” 


That complaint was wound up with 
the prayer that the said complaint may 
be tried along with C.C. No. 8736 of 
1968. Referring to the aforesaid 
allegation it is contended on behalf of 
the petitioners that it is unequivocally 
clear from the above passage that Mr. 
Wagh has already come to the conclusion 
that the petitioners have contravened the 
provisions of the Act referred to therein 
and thereby committed the offences 
mentioned therein. It is, therefore, con- 
tended that in the adjudication proceed- 
ings the said Mr. Wagh cannot be expec- 
ted to keep an open mind and consider 
the matter without bias. It is, therefore, 
contended that the proceedings initiated 
by him should not be allowed to be 
proceeded with. In support of the con- 
tention that bias is a serious infirmity in 
a quasi-judicial proceedings, certain 
decisions were referred to. on behalf of 
the petitioners, In Manak Lal v. Dr. Prem 
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Chand', the Supreme Court dealt with a 
case of a complaint against an Advocate 
filed under the Legal Practitioners Act. 
The matter was enquired into by a 
Tribunal consisting of three members, 
one of whom happened to be an Advocate 
who had appeared on behalf of the com- 
plainant in some other proceeding. It was 
contended that participation of that 
Advocate in the Tribunal caused fatal 
infirmity in the constitution of the Tribu- 
nal itself. In dealing with this question, 
Gajendragadkar, J., as he then was, 
speaking for the Court, observed at page 
429: 


“It is well settled that every member 
of a tribunal that is called upon to 
try issues in judicial or quasi-judicial 
proceedings must be able to act judi- 
cially; and it is of the essence of judi- 
cial decisions and judicial administra- 
tion that judges should be able to act 
impartially, objectively and without 
any bias. In such cases the test is not 
whether in fact a bias has affected the 
judgment; the test always is and must 
be whether a litigant could reasonably 
apprehend that a bias attributable to 
a member of the tribunal might have 
operated against him in the final 
decision of the tribunal. It is in this 
sense that it is often said that justice 
must not only be done but must also 
appear to be done. As Viscount Cave, 
L.C., has observed in Frome United 
Breweries Co. v. Bath Justices ? 
‘This rule has been asserted, not only 
in the case of Courts of Justice and 
other judicial tribunals, but in the case 
of authorities which, though in no 
sense to be called Courts, have to act 
as Judges on the rights of others.” 


In dealing with cases of bias attributed 
to members constituting tribunals, it 
is necessary to make a distinction þet- 
ween pecuniary interest and prejudice 
so attributed. It is obvious that pecu- 
niary interest, however, small it may 
be in a subject-matter of the proceed- 
ings, would wholly disqualify a member 
from acting as a FEA But where 
pecuniary interest is not attributed 
but instead a bias is suggested, it 





1. AIR. 1957 S.C. 425 : (1957) S.C.J. 359: 
(1957) S.C.R. 575 : (1957) eerie 254. 
2. L.R. (1926) A.C. 586 at page 590, 
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often becomes necessary to consider. 
whether there is a reasonable ground 
for assuming the possibility of a bias 
and whether it is likely to produce in 
the minds of the litigant or the public 
at large a reasonable doubt about the 
fairness of the administration of justice. 
It would always be a question of fact 
to be decided in each case. ‘The 
principle’ says Halsbury, ‘nemo debet 
esse judex in causa propria sua precludes 
a justice, who is interested in the sub- 
ject-matter of a dispute, from acting 
as a justice therein.’ (Halsbury’s Laws 
of England, Vol. XXI, p. 535, para. 
952). In our opinion, there is and 
can be no doubt about the validity 
of this principle and we are prepared 
to assume that this principle applies 
not only to the justices as mentioned 
by Halsbury but to all tribunals and 
bodies which are given jurisdiction to 
determine, judicially the rights of 
parties.” 


10. In Nageswara Rao v. A. P. Road 
Transport Corporation’, the Supreme Court 
had to consider the question whether 
the Secretary, Transport Department, 
who heard the representations of those 
who objected to the proposal of nationali- 
sing certain transport scheme, had bias 
or not in the matter of hearing. After 
giving a personal hearing, the Secre- 
tary placed the papers before the Chief 
Minister-in-charge of the Transport 
Department to make the order appro- 
ving the scheme. The order was issued 
in the name of the Governor authenticated 
by the Secretary-in-charge of the Trans- 
port Department. Subba Rao, J., as 
he then was, speaking for the Court, 
observed that the facts were such that the 
State Government gave hearing to the 
objectors in the manner prescribed by 
the rules made by the Governor. The 
learned Judge observed at page 1039, 
after referring to certain decisions. 


“The aforesaid decisions accept the 
fundamental principle of natural justice 
that in the case of quasi-judicial pro- 
ceedings, the authority empowered to 
decide the dispute—between opposing 
parties must be one without bias 
towards one side or other in the dispute. 








i (1958) A.L.T. 1014 (S.C.) : grao) 2 An.W. 
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(1959) S.C.J. 967: ALR. 1959 S.C. 308. 
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It is also a matter of fundamental 
importance that a person interested 
in one party or the other should not, 
even formally, take part in the pro- 
ceedings though in fact he does not 
influence the kind of the person, who 
finally decides the case. This is on 
the principle that justice should not 
ed be done, but should manifestly 
and undoubtedly be seem to be done. 
In the instant case the hearing given 
by the Secretary, Transport Depart- 
ment, certainly offends the said prin- 
ciple of natural justice and the pro- 
ceeding and the hearing given, in 
violation of that principle, are bad.” 


11. In a similar case relating to the 
approval of a scheme of nationalisa- 
tion of transport, the Supreme Court in 
A.P.S.R.T. Corporation v. Satyanarayana 
Transports!, had to consider the 
question whether the approval of the 


scheme by the Minister for transport 
was vitiated on the ground of 
personal bias of the said Minister. 


On the basis of the affidavit filed before 
the High Court it was found that the 
Minister was incompetent to deal with 
the matter on account of his personal 
bias. Their Lordships of the Supreme 
Court agreed with that view and observed 
at page 1306: 
“It is an elementary rule of natural 
justice that a person who tries a cause 
` should be able to deal with the matter 
before him objectively, fairly and 
impartially. As has been observed in 
the Jewitt’s Dictionary of English Law, 
‘anything which tends or may be 
regarded as tending to cause such a 
a to decide a case otherwise than 
evidence must be held to be biased.’ 
If a person has a pecuniary interest 
in the case brought before him, that 
is an obvious case of bias which dis- 
qualifies him to try the cause. If 
a person is hostile to a party whose 
cause he is called upon to try, that 
again would introduce the infirmity 
of bias and would disqualify him from 
trying the cause. In dealing with 
cases of bias, it is necessary to remember 
that ‘no one can act in a judicial 
capacity if his previous conduct 
gives ground for believing that he can- 
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not act with an open mind.’ The 
broad principle which is universally 
accepted is that a person trying a 
cause even in quasi-judicial proceed- 
ings, must not only act fairly, but must 
be able to act above suspicion of un- 
fairness. As was observed in Franklins v. 
Minister of Town and Country Planning}, 
‘the use of the word ‘bias’ should be 
confirmed to its sphere. Its proper 
significance is to denote a departure 
from the standard of evenhanded justice 
which the law-requires from those who 
occupy judicial office of those who are 
commonly regarded as holding a quasi- 
judicial office, such as an arbitrator. 
The reason for this clearly is that having 
to adjudicate as between two or more 
parties, he must come to his adjudi- 
cation with an independent mind, 
without any inclination or bias towards 
one side or the other in dispute.” 


12. In Andhra Scientific Co. v. Seshagiri 
Rao*, an enquiry under the Industrial 
Disputes Act, 1947, was held against a 
workman by the General Manager, At 
a particular stage of the enquiry, the 
Managing Director of the employer 
company took over the enquiry after it 
became necessary to examine the General 
Manager as a witness. The evidence 
established that the Managing Director 
himself had actively procured evidence 
for the purpose of securing a conclusion 
against the workman. It was held that 
the enquiry was not conducted in a 
manner which ensured fair play required 
by principles of natural justice. 


13. Placing reliance upon the foregoing 
observations it was contended on behalf of 
the petitioners that having regard to the 
specific allegation made by Mr. Wah 
in the complaint referred to above, 
it is clear that Mr. Wagh has already come 
to the conclusion that the petitioners are 
guilty of certain offences and that, there- 
fore it is impossible for the petitioners to 
expect a fair enquiry before the said 
Mr. Wagh. On behalf of the respon- 
dent it is contended that the Supreme 
Court has found that no enquiry was at 
all held as contemplated under the Act, 
that there was much less a finding by any 
officer about the guilt of the petitioners 
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and that, therefore, there is no bar 
against Mr. Wagh from holding the 
enquiry. It is further contended that 
what Mr. Wagh alleged is only based 
upon records placed before him and not 
as result of any enquiry conducted by 
him and that, therefore, it cannot be 
said that Mr, Wagh applied his mind and 
made those statements. It is also con- 
tended that under the Act it is the director 
who alone can file a complaint and that 
the fact that he happened to file a comp- 
laint cannot disqualify him from holding an 
enquiry. It is pointed out that what has 
been stated in the complaint is based upon 
prima facie materials gathered from the 
records and that unless it can be said 
that the said officer has irrevocably come 
to the conclusion that the petitioners are 
guilty, there is no room to attribute any 
bias to him, To show that when an 
official act is done in a routine manner, | 
no bias could be attributed, certain 
decisions were cited on behalf of the 
respondent. In Federal Trade Commissioner 
v. Gement Institute1, the Federal Trade Gom- 
mission, which had to hold a quasi- 
judicial enquiry, made an ex parte investi- 
gation and came to certain conclusions 
and expressed the opinion in the reports 
made to the Congress and to the President. 
It was contended that the said Commis- 
sion was disentitled to hold an enquiry. 
In repealing this argument, it was 
observed at page 701: 


“In the first place, the fact that the 
Commissioner had entertained such 
views as the result of its prior ex parte 
investigations did not necessarily mean 
that the minds of its members were 
irrevocably closed on the subject of 
the respondents’ basing point practices. 
Here, in contrast to the Commissioner’s 
investigations, members of the cement 
industry were legally authorised parti- 
cipants in the hearings. They 
produced evidence—volumes of it. 
They were free to point to the Com- 
mission by testimony, by cross-exami- 
nation of witnesses, and by arguments, 
conditions of the trade practices under 
attack which they thought kept these 
practices within the range of legally 
permissible business activities. 








1, 333 U.S. S.C.R. 683. 
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Moreover, Marquette’s position, if 
sustained, would to a large extent 
-defeat the concessional purposes which 
prompted passage of the Trade 
Commission Act. Had the entire 
membership of the Commission dis- 
qualified! in the proceedings against 
these respondents, this complaint could 
not have been acted upon by the 
Commission or by any other Govern- 
ment agency. Congress has provided 
for no such contingency. It has not 
directed; that the Commission dis- 
qualify itself under any circumstances 
has not: provided for substitute corn- 
missioners should any of its members 
disqualify, and has not authorised any 
other government agency to hold 
hearings, make findings, and issue cease 
and desist orders in proceedings against 
unfair trade practices.” 
_ 14. In Kondala Rao v. Andhra Pradesh 
S. R. T. Corporation!, the approval of a 
scheme ofi nationalisation of bus service 
under the Motor Vehicles Act, 1939, 
by the Minister-in-charge of Transport 
was attacked on the ground that it was 
vitiated by legal bias. The Minister 
concerned ; happened to preside over a 
sub- Committee constituted to imple- 
ment the’ scheme. The scheme was 
sponsored by the Andhra Pradesh State 
Road Transport Corporation which was 
constituted under the Motor Vehicles 
Act. It was contended that the State 
Government had control over the Corpo- 
ration and that on that account the 
approval of the scheme by the Minister 
was vitiated by bias. In repelling this 
argument, 'Subba Rao, J., as he then was, 
speaking for the Court observed . at 
page go: 
“Though under the provisions of the 
Act, the State Government has some 
control, ‘it cannot be said either legally 
or factually that the said Corporation 
is a department of the State Govern- 
ment. ‘The State Government, there- 
fore, in, deciding the dispute between 
the said undertaking and the operators 
of private buses is only discharging 
its statutory functions. This objection, 
therefore, has no merits. Nor can 
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we say that it has been established that 
the Minister-in-charge of the portfolio 
of transport has been actuated by 
personal bias. The fact that he presi- 
ded over the sub-Committee consti- 
tuted to implement the scheme of 
nationalisation of bus services in the 
West Godavari District does not in 
itself establish any such bias.” 
15. In Morgan v. Bowker1, on which 
reliance was next placed on behalf of the 
respondent, an enquiry conducted by 
certain Justices under the English Obscene 
Publications Act, 1959, arose for consi- 
deration. Certain films and photographs 
were seized from a business premises and 
were examined by some Justices, who 
thereafter issued summons to the defendant. 
The defendant objected stating that the 
Justices could not be expected to approach 
the matter with open mind inasmuch as 
they had examined the articles before 
issuing summons and that the case should 
be heard by different Justices. The 
Justices decided that they could properly 
hear the case and passed certain orders. 
In appeal, it was contended that the 
Justices were biased inasmuch as they 
had already applied their mind before 
issuing summons. Rejecting this content- 
ao Lord Parker, C.J., observed at page 
5: 
“For my part I feel that there is 
nothing what so ever in this point and 
I would go further and say that it is 
a point that ought never to have been 
taken. Justices must come to a prima 
facie view when the articles are brought 
before them, as these justices did. 
They are not determining the matter; 
they are merely deciding whether a 
summons should issue. It seems to me 
quite wrong to suggest that because they 
have taken a prima facie view, they are 
in some way biased or incapable or 
approaching with an open mind the 
hearing of the summons. I feel that 
there is nothing whatsoever in that 
objection.” 
16. In Dukhuram Gupta v. Co-op. Agri. 
Association®, a Bench of the Madhya 
Pradesh High Court had to consider the 
validity of an enquiry held by a Secretary 
under the Madhya Pradesh Co-operative 
Societies Act, 1912, after having filed a 
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complaint against the person concerned, 
It was contended that on account of the 
filing of the complaint, the Secretary 
was personally prejudiced against the 
accused and that, therefore, the enquiry 
was biased. In rejecting this contention, 
the Court observed at page 277: 


“The Secretary of the Association had, 
no doubt, filed a criminal complaint 
against the petitioner. But he did so 
not in his personal-capacity but by 
virtue of the office he held. It cannot, 
therefore, be maintained that the— 
opponent No. 2, the Secretary of the 
Association, was in any way personally 
prejudiced against the petitioner and 
the enquiry held by him was conse- 
quently biased.” 


It does not appear from the facts of that 
case as to the nature of the complaint and 
on what allegations the complaint was 
based and how far the allegations made 
in the complaint had a bearing upon the 
matter that arose for enquiry. 


17. On behalf of the respondent, cases 
in which sanction to prosecute was given 
by certain officers and which were subse- 
quently tried by the same officers, were 
cited to show that even in such cases it 
was not held that there was any bias. 
In Queen-Empress v. Sarat Chandra Rakhi’, 
a Sessions Judge sanctioned the prosecu- 
tion under section 195 of the Code of 
Criminal Procedure. The Same Judge 
tried that person for an offence punishable 
under section 196 of the Indian Penal 
Code. In Pandia Mahar, In re®, a Sessions 
Judge sanctioned the prosecution on the 
allegation that the accused intentionally 
gave false evidence. Subsequently, the 
same Judge tried the case. In both 
these cases it was held that mere sanction- 
ing the prosecution did not incapacitate 
the Judge from trying the case. In 
Rameshwar Bhartia v. The State of Assam, 
a distinction has been made between 
sanction to prosecute and a direction to 
prosecute. A District Magistrate in that 
case sanctioned the prosecution of a per- 
son for violation of certain provisions of 
Assam Foodgrains Control Order, 1947. 
The same Magistrate, as Additional 
District Magistrate, tried and convicted 





1. (1889) LL.R. 16 Cal. 766. 

2. ALR. 1924 Nag. 23. 

3. (1953) S.C.R. 126: (1952) SCJ. 559: 
(1953) 1 M.L.J. 17. 


THE MADRAS LAW JOURNAL REPORTS 


[197% 


the accused. It was contended that as 
the officer had given sanction for the 
prosecution, he was personally interested 
in the case within the meaning of section 
556 of the Code of Criminal Procedure 
and that, therefore, the trial and convic- 
tion were illegal. The Supreme Court 
rejected this contention holding that by 
mere giving sanction to prosecute the 
officer did not become personally interes- 
ted and that the trial and conviction 
were not illegal. It was contended in 
that case, placing strong reliance upon the 
observation of the Privy Council in 
Gokulchand Dwarka Das v. The King}, 
that granting sanction was an important 
and substantial matter and not a mere 
formality and that, therefore, sanctioning, 
prosecution meant that all the relevant 
facts were considered before sanctioning 
the prosecution. Rejecting that con- 
tention, Chandrasekhara Aiyar, J., speak- 
ing for the Court observed at page 132: 


‘This, however, is no authority for 
the position that a sanction stands on 
the same footing as a direction. It is 
true that the facts should be known to: 
the sanctioning authority; but it is not at 
all necessary that the authority should 
embark also on an investigation of the 
facts, deep or perfunctory, before 
according the sanction. The decision 
lends no support to the view that 
wherever there is a sanction, the sanc- 
tioning authority is disabled under 
section 556 of the Code from trying 
the case initiated as a result of the sanc- 
tion. On other hand, there is plenty 
of support for the opposite view.”’ 


18. From these decisions what follows is; 
this. If an officer comes to a prima 
facie conclusion on the basis of certai 

facts and takes action either by sanction- 
ing the prosecution or by issuing show 
cause notice, he cannot be said to have 
determined any issue or to have come to 
any definite conclusion on any matter. 
Sanctioning prosecution or issuing show 
cause notice is a necessary preliminary 
before taking further action in certain 
cases. If they are mere formalities, the 
doing of those acts would not by itse 

disqualify theauthority concerned from 
holding the enquiry. In the instant case, 
the complaint of the petitionersis not on}, 
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account of what the respondent stated 
in the show cause notice. Their grieva- 
ance is that in filing the complaint even 
before holding the adjudication enquiry 
the respondent has come to the definite 
conclusion that the petitioners have com- 
mitted certain offences. The filing of the 
complaint by the respondent is not the 
first step in the adjudication proceedings. 
As pointed out by the Supreme Court 
in Rayala Corporation v. Director of En- 
Sorcement}; the first step was to hold 
the adjudication enquiry and the filing of 
the complaint would arise only if, in the 
course of the adjudication proceedings, 
the officer holding the enquiry is of the 
opinion that, having regard to the cir- 
cumstances of the case, the penalty which 
he is empowered to impose, would not be 
adequate! The position has been reversed 
in the instant case. Instead of holding 
the adjudication enquiry in the first in- 
stance, the respondent filed the complaint 
first, making allegations with a view to 
make out that the petitioners have 
violated ‘certain provisions of the Act. 
Therefore, the foregoing decision, on 
which, reliance was placed on behalf of the 
respondent, in which sanctioning the 
prosecution was the first step hearing the 
case was, the next step, do not strictly 
apply to'the facts of these cases under 
consideration. 





19. Reliance was next placed on behalf 
of the respondent upon the decision of 
the Patna High Court in Anil Bihari v. 
State of Bihar?. In that case, the papers 
relating to a delinquent officer were 
scrutinised by the Law Secretary before 
the departmental proceedings were started. 
The same law Secretary conducted the 
enquiry. | His findings were challenged 
on the basis that they were biased, 
It was contended that before the enquiry 
was started, the Law Secretary had 
expressed, the opinion on the papers 
sent by him and .that, therefore his 
conclusions after the enquiry were biased. 
That contention was repelled in the view 
that the jmere looking into the papers 
and giving of opinion would not necessa~ 
rily mean: that he had been in any way 
influenced. On the facts of that case it 
was found that the enquiry was conducted 
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with scrupulous regard to fair play that 
maximum latitude was shown to the 
delinquent officer and that no objection 
was taken at any stage. It was held for 
these reasons that the objection was not 
tenable. 


20. On behalf of the respondent, it was 
next contended that under the Act the 
respondent is the only authority com- 
petent to file the complaint under section 
23 (1) and is the only authority competent 
to adjudicate under section 23-D and 
that by the principle of doctrine of 
necessity, the respondent alone is com- 
petent to file the complaint as well as to 
hold the adjudication proceeding. It is, 
therefore, contended that the fact that 
the respondent filed the complaint 
cannot disqualify him from holding the 
adjudication proceeding. A number of 
decisions were cited in support of the con- 
tention that where the necessity of the 
case requires the same officer to take both 
the actions, he cannot be disqualified 
on the ground of bias when he takes action 
at the second stage. Dealing on the 
subject of misconduct, bias and like 
factors, the learned author Morris D. 
Forkosch in his Treatise on Administra- 
tive Law, observed at page 321: 


“The right to a fair hearing in the right 
to be judged impartially, without any 
factor entering into the determination 
save what is contained in a proper 
record, since a fair trial by an unbiased 
and non-partisan trier of the facts is of 
the essence of the adjudicatory process. 
Reason is the touchstone from which 
this aspect of fairness springs; given 
the facts, man’s rational being is to 
judge.” 


Dealing with the question whether the 
said rule is invariable without any excep- 
tion, the learned author observed at 


page 326: 


“To the preceding discussion of bias 
and prejudice there is one exception, 
born of necessity which concedes its 
presence as ordinarily reversible error 
but nevertheless ignores its presence 
when judicial review occurs. The 
reason is based upon certain facts, 
namely, administrative action iş 
required (before judicial review may 
occur) one and only one agency or 
administrator can act; bias and pre- 


108 THE MADRAS LAW 
judice are conceded; disqualification, 
however, will result in a continuation 
of existing conditions which may prove 
a source of evil ; judicial review is not 
prevented ; on such review the Court 
will, in effect though not in law or fact, 
check the entire record to ascertain 
whether the agency’s decision is a 
legally correct one.” 

Continuing, the learned author further 

observed at page 327: 

« From the very necessity of the case 
has grown the rule that disqualification 
will not be permitted to destroy 
the only tribunal with power in the 

remises. If the law provides for a 
substitution of personnel on a board or 
Court, or if another tribunal exists 
to which resort may be had, a disquali- 
fied member may not act. But where 
no such provision is made, the law 
cannot be nullified or the doors to 
justice barred because of prejudice 
or disqualification of a member of a 
Court or an administrative tribunal.” 


21. In Jeffs v. New Zealand Dairy Pro- 
duction and Marketing Board +, a certain 
dairy board had financial interest in an 
industry. The board was enjoined with a 
duty of making an adjudication on certain 
applications and no other party was com- 
petent to perform those duties. The 
question arose whether, on account of 
the financial interest of the board, it was 
disqualified from doing certain things. 
‘The Privy Council referred to the dictum 
of Blackburn, J., in Mersey Docks Trustees 
y. Gibbs?, that it is contrary to the general 
rule of law to make a person judge in his 
own cause, and observed at page 143: 


«c Ts jt clear from the provisions of the 
Act of 1961 that it was the intention of 
the New Zealand Legislature to make an 
exception from the general rule? In 
their Lordships’ opinion the conclusion 
is inescapable that it was intended that 
the board should decide zoning ques- 
tions even though its pecuniary interests 
might be affected.” 


‘In Lakmi Chand v. State of U.P%., the 
President of the Municipal Board alone 
‘was, by virtue of section 69-A of the U.P. 
Municipal Act, competent to hold an 
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enquiry. That President held an enquiry 
against an officer of the Municipality 
and submitted a report to the Govern- 
ment. The Government accepted the 
report and issued a notice to the delin- 
quent officer to show cause why he should 
not be dismissed from service. That 
Officer prayed for the issue of a writ 
quashing the proceedings, his main con- 
tention being that the President, who 
conducted to enquiry, was biased against 
him. The Court referred to the principle 
of natural justice that no one should be 
the judge in his own cause and that a 
person who has a bias against another 
person should not try the case against 
that person and observed that on account 
of the doctrine of necessity that principle 
cannot be accepted and that the said 
principle applies not only to Courts of 
Justice or Judicial Tribunals but also to 
other authorities who have toact judi- 
cially. 


22. The question is whether these deci- 
sions which lay down the principle of 
doctrine of necessity is applicable to the 
facts of these cases under consideration. 
I do not think so. It is true that the 
respondent is the only officer charged 
with the duty of holding on enquiry 
under section 23-D and also with the duty 
of filing the complaint under section 
23 (1). As pointed out by the Supreme 
Court in Rayala Corporation v. Director 
of Enforcementt, the proper procedure 
which the respondent should have accept- 
ed was first to hold the enquiry under 
section 23-D and then to file the com- 
plaint under section 23 (1) if he was of the 
opinion that the penalty which he was 
empowered to impose would not be 
adequate. That is the procedure con- 
templated under the Act. But the process 
has been reversed in the instant case. 
Instead of holding the enquiry first, the 
complaint was first laid. After filing 
the complaint, proceeding is sought to be 
initiated for adjudication. The question 
is whether, in these circumstances, the 
doctrine of necessity can be availed of. 
Certainly not. The mistake committed 
by the respondent cannot entitle him to 
invoke that doctrine and the respondent 
is not entitled to take advantage of his 
own mistake, 
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23. The relevant passage in the com- 
plaint filed by the respondents, is already 
extracted! in paragraph 9 supra. It is 
on account of the allegations made in 
that complaint that the petitioners 
apprehend that the respondent cannot 
be reasonably expected to hold an 
unbiased! enquiry in the adjudication 
proceedings. The passage extracted 
above is'not a mere passage setting out 
the facts. The complaint sets out elabora- 
tely various acts with a view to make out 
the commission of an offence of conspiracy 
by Pratap and Lennart Schussler. So 
far as the company is concerned, the 
allegations are made in paragraph 7 of 
the complaint stating that the company, 
which was permitted to hold foreign 
exchange, for import of raw materials 
from. abroad, had utilised the foreign 
exchange for purposes other than that for 
which it was granted. It is by adverting 
to the said violations and certain other 
acts said to have been committed by 
Pratap and Schussler, that the respondent 
alleged what offences had been made out. 
The allegation i is positive and unequivocal. 
The question is, is it likely that the respon- 
dent will take an unbiased view of the 
matter in the adjudication proceeding 
after having made these categorical 
allegations ? No doubt, Mr. Wagh has 
stated in his counter-affidavit that he 
has not taken any decision, He assures 
the Court that the case of the petitioners 
will be dealt with by him on merits after 
seeing their reply to the show cause notices 
and after examining all the materials 
Red by them. His assurance may 
be genuine and bona fide. It isalso true 
that the petitioners do not attribute any 
personal bias against Mr. Wagh. But the 
whole question is whether a person placed 
in the position of the petitioners would 
feel rest ‘assured that they will have an 
unbiased | enquiry and that there is no 
likelihood at all of any pre-conceived 
idea of Mr. Wagh being imported in the 
conduct ,of the enquiry against them. 
After haying read the complaint I am 
unable to, agree with the contention urged 
on bebalf of the respondent that he will 
keep an open mind and hold the enquiry, 
however honest his assurance may be. 
1 
24. In the course of the arguments Mr. 
Thiruvenkatachari made—a passing refer- 
ence to the alleged participation of Mr. 
1 
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Wagh in the investigation before the 
complaint was filed. He contended that 
adjudication is a quasi-judicial function, 
whereas conducting investigation is 
merely executive and that Mr. Wagh 
in his capacity as Director of Enforcement 
had either conducted or supervised the 
investigation and is qualified on that 
account. In this connection he drew my 
attention to certain sections of the Act 
which confer certain powers. Section 
19-A confers power upon an officer of the 
enforcement specially authorised in this 
behalf by the Central Government to 
search suspected persons. Any officer of 
the enforcement authorised by the Central 
Government can under section 19-C stop 
and search any conveyance. Section 
19-D confers power upon an officer of 
enforcement of certain rank to search 
premises. But section 19-E confers power 
only upon the Director of Enforcement 
to examine persons. Similarly section 
19-F confers power only upon the Director 
of Enforcement to summon a person to 
give evidence and to produce documents. 
Mr. Thiruvenkatachari, pointing out the 
distinction between sections 19-A to 19-D 
on the one hand, which refer generally to 
an officer of enforcement and sections 
1g-E and 19-F on the other, which specifi- 
cally refer to the Director of Enforcement 
contended that the Director of Enforce- 
ment is not expected to take part in the 
investigation. Mr. Wagh has, in the 
counter-affidavit, denied that he either 
conducted the investigation or supervised 
the investigation. I accept his statement. 
In that view, it is unnecessary to consider 
the question whether the Director of 
Enforcement is or is not entitled to parti- 
cipate in the investigation before holding 
the enquiry under section 23-D. 


25. It was contended on behalf of the 
petitioners that the entire Enforcement 
Directorate is prejudiced against the 
petitioners and that the petitioners can- 
not have a fair and unbiased enquiry. 
I am afraid this is a very exaggerated 
and unfounded complaint. All that the 
petitioners are entitled to is to have a fair 
and unbiased enquiry. They cannot 
make a sweeping complaint against all in 
the Enforcement Directorate simply 
because certain complaints have been filed 
against them. All that they are entitled 
to is that the enquiry against them: should 
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be hold by a person who has not expressed 
any view upon the alleged guilt of the 
petitioners. 


26. To sum up, my conclusions are 
these. The filing of the two complaints 

oes not bar action being taken under 
section 23-D. The impugned notices are 
not invalid on account of the filing of the 
two complaints. The order of the 
Supreme Court quashing one of the com- 
plaints also does not affect the validity 
of the impugned notices. Notwithstand- 
ing the quashing of the complaint in 
C.C.No. 8736 of 1968 and notwithstand- 
ing the pendency of C.C.No. 5438 of 
1969, action can be continued against the 
petitioners in pursuance of the impugned 
notices. Mr. Wagh is however, on 
account of the allegations made by him 
in his complaint, C.C.No. 5438 of 1969, 
disqualified to hold the enquiry against 
the petitioners. This, however, does not 
preclude any other officer, who had no 
occasion to express any opinion against 
the petitioners on the merits of the com- 
plaints, to continue the enquiry at the 
stage at which it stands at present. It is 
open to the Central Government to pass 
suitable orders to give effect to these direc- 
tions by making suitable appointment if 
the enquiry against the petitioners should 
be continued in pursuance of the impug- 
ned notices. The writ petitions are 
ordered in these terms. No order as to 
costs, 


V.S. Ordered accordingly. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—R. Sadasivam and K. N. 
Mudaliyar, JJ. 


Subramaniam alias Rangaswami 
Prisoner (Accused).* 


Criminal Trial— Evidence—Circumstantial 
evidence— Sufficiency for cot viction— 
Charge of murder—Accuscd absconding— 
If justifies inference of gift—-Nature of 
proof required for convictions—Prosecu- 
tion evidence open to grave doubt and even 
if believed, only raising strong suspicion— 
Sufficiency for conviction. 


In order to base a conviction on circum- 
stantial evidence on a charge of murder, 


* Referred Trial No. 3 of 1970. 


Cri Appeal No. 53 of 1970. 1st July, 1970. 
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the facts and circumstances of the case 
must be sufficient to prove the guilt of the 
accused. The mere fact that the accused 
absconded and made himself scarce is not 
conclusive. Eveninthecase ofan accused 
person absconding on account of fear, it 
is a question to be considered. ‘Whether 
the fear proceeds from the consciousness 
of guilt or from the apprehension of 
undeserved disgrace and punishment and 
from deficiency of moral courage, is a 
question which can be judged only by 
reference to concomitant circumstances. 
A person, however conscious of innocence, 
might not have the courage to stand a 
trial ; but might, though innocent, think 
it necessary to consult his safety by flight. 
The facts alleged as the basis of any legal 
inference must be clearly proved beyond 
reasonable doubt connected with the 
factum probandum. In order to justify 
the inference of guilt, the inculpatory facts 
must be incompatible with the innocence 
of the accused, and incapable of explana- 
tion upon any other reasonable hypothesis 
than that of guilt. Where the accused 
on coming to know of the accusation 
made against him, goes and surrenders 
before the magistrate, and the prosecution 
evidence adduced in the case which is 
open to grave doubts, even if believed 
only raise a very strong suspicion against 
the accused, that is not sufficient to consti- 
tute legal proof of guilt to justify a con- 
viction. 


Where further the doubt entertained 
about the guilt of the accused, is enhanced 
by the medical evidence, as to the time of 
the death of the deceased and as to the 
contents found in the stomach at the 
postmortem, the evidence is hardly suffi- 
cient to justify a conviction on a charge of 
murder. [Paras. 6, 7 and 8.] 


Wills on ‘ circumstantial Evidence’ 7th 
combined English and Indian Edition, 
pp. 139, 141, cited. 


Eradu v. State of Hyderabad, A.1.R. 1956 
S.C. 316; Dangeti Satteyya, In re. A.J.R. 
1957 A. P. 213, Rel. on. 


Trial referred by the Additional Sessions 
Judge of the Court of Sessions of the 
Coimbatore Division at Coimbatore for 
confirmation of the sentence of death 
passed upon the said prisoner in Case 
No. 143 of the Calendar for 1969 on 31st 
December, 1969 and 
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Appeal by the said prisoner (Accused) 
against the said sentence of death passed 
upon him in the said case. 


C. Harikrishnan, Advocate engaged under 
rule 241 of the Criminal Rules of Practice 
and Orders, 1958. 


The Public Prosecutor, for State. 


The Judgment of the Court was delivered 
by ' 

Sadasivam, J. Appellant Subramaniam 
alias Rangaswami has been convicted 
under section 302, Indian Penal Code, for 
the murder of his concubine Pavayee on 
the night of 27th August, 1969 in Parayan- 
kadu in the village of Ettikuttaipalayam, 
and sentenced to death subject to confirma- 
tion by this Court. He was also charged 
under section 404, Indian Penal Code, for 
having misappropriated the gold saradu 
weighing about 3 sovereigns from the dead 
body of Pavayee, but he was acquitted of 
the said charge. 


2. The dhceased Pavayee was the third of 
seven daughters of P.W. į} Komara- 

goundan. ' She was married to one Pachai 
Kozhi about 15 years prior to this case. 

But she lived with him only for a couple 
of months and then she returned to her 
parents’ house. It is statea by P.W. 1 
that his daughter Pavayee divorced her 
husband according to the caste custom 
by removing thal. Pavayee was eking 
out her livelihood by weaving carpets and 
she even purchased some jewels out of the 
earnings, and one such jewel is the gold 
saradu alleged to have been stolen in this 
case. During Karthikai 1968, she opened 
a tea stall in Modakurichanur village, 

north of Andhiyur. It is stated that the 
appellant, ‘a widower with several children, 

became friendly with the deceased as he 
used to frequent the tea shop. There was 
loss in the business of the tea stall and it 
was closed down. P.W. 1 used to visit 
his daughter once in a fortnight or a 
month. In Adi prior to this occurrence, 

during one such visit, Pavayee is said 
to have told P.W. 1 that she was being 
cruelly treated by the appellant and that 
she would] go over and live with him and 
that she would not return to the appellant. 

But P.W. 1 was asked not to divulge this 
fact to any one as she was afraid that the 
appellant woula otherwise kil] her.P.W. 1 
invited the appellant and the deceased 
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Pavayee to attend the festival of Thambi- 
kalayaswami in Podhiamoopanur village 
which is near his village, and they both 
went to P.W. 1’s house about 8 days prior 
to the occurrence. On the evening prior 
to the occurrence, P.W. 1 gave money for 
purchase of mutton as Pavayee would not 
take fowl curry. The deceased Pavayee 
took mutton and wheat dosai and left 
the house at 10 p.m. ın the company of 
her sisters P.W. 2 Ayyammal and P.W. 3 
Parvathy, and the appellant, to attend the 
koothu ın the temple festival. P.W.1 did 
not accompany them. At about midnight 
the appellant returned with the deceased 
Pavayee to the house of P.W. 1 and asked 
P.W. 1 to accompany them again to attend 
the koothu at the festival. But P.W. 1 
declined to do so. Though the deceased 
Pavayee was unwilling to return to the 
temple to attend the koothu, the appellant 
compelled and took her. On the next 
morning P.Ws. 2 and 3 returned home 
and on finding that Pavayee was not in 
the house, they questioned P.W. L and 
P.W. | became suspicious. P.W. 1 took 
the alternate cart track and found the 
dead body of the deceased Pavayee on 
the cart track within half a mile from the 
village. Except the gold saradu, the other 
jewels were in tact on the body of Pavayee. 
P.W. 2 removed the jewels and subse- 
quently handed them over to the police. 
P.W. 1 went about searching for the village 
munsif and he ultimately found him at 
10 a.m. and gave the complaint Exhibit 
P-1 in this case. The inquest was held 
that evening between 6 and 9 p.m. and 
P.Ws. 1 to 3 and others were examined 
at the inquest. The Inspector of Police 
searched for the appellant in his house on 
that day and the next day but he could 
not find him. 


3. The evidence of P.W. 4 Dr. Chenna- 
krishnan, who conducted the postmortem 
on the body of the deceased Pavayee, dis- 
closes as many as 17 injuries. Injuries 
3, 10 and 14 are stab injuries on the right 
breast, left scapula and right scapula, 
and in the opinion of the doctor each of 
the injuries is necessarily fatal. There 
can be no doubt that the deceased Pavayee 
was murdered either on the night of 27th 
August, 1969 or the early hours of 28th 
August, 1969. 


4. The evidence of P.Ws. 1 to 3 shows 
that Pavayee was kept as a concubine by 
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the appellant and that the appellant and 
Pavayee were on cordial terms on the 
night prior to the occurrence. The only 
reason for the appellant to have killed 
Pavayee is left to be inferred namely, that 
she refused to return with him to his village. 
The appellant totally denied that he kept 
Pavayee as concubine, though he admitted 
that he used to go to her tea shop. The 
probabilities are that the appellant was 
intimate with the deceased Pavayee. But 
the more important question is whether 
the appellant was in the company of the 
deceased Pavayee on the night of the 
occurrence. There is only the evidence 
of P.Ws. 1 to 3 about this aspect of the 
case. P.W. 10 Muthan is a neighbour of 
P.W. 1. He deposed that about 20 days 
prior to the festivalin Thambikalayaswami 
temple, the appellant and Pavayee came 
to P.W. 1’s house and on the next day 
they returned to their place. He was 
treated as a hostile witness. P.W. 11 
Sengodu is a resident of Ettikuttaipalayam. 
He deposed that he did not know if the 
appellant and Pavayee were in P.W. 1’s 
house for about a month prior to her 
death. He went to the extent of stating 
that prior to the said one month the de- 
ceased Pavayee was living in her husband’s 
house. If the appellant was living with 
Pavayee in the house of P.W. 1 for some 
days prior to the occurrence, a large num- 
ber of villagers could have been examined. 
to speak to that fact. If really the appel- 
lant and the deceased Pavayee attended 
the Koothu in the Thambikalayaswami 
temple, several persons who attended the 
festival could have seen them and they 
could have been examined. In fact, the 
witness could have spoken to the fact 
that the deceased Pavayee was wearing a 
gold saradu on the might of occurrence, 
if really she had attended the temple festi- 
val. In paragraph 40 of the judgment 
the learned trial Judge has observed that 
there is only the interested testimony of 
P.Ws. 1 to 3 that the deceased Pavayee 
was wearing the gold saradu on the night 
of occurrence and he has proceeded to 
comment on the fact that P.W. 2 had 
removed the jewels from the dead body of 
Pavayee even before the police arrived. 
The learned trial Judge has even proceeded 
to observe that it is not unlikely that the 
gold saradu if it had been found on the 
neck of the deceased could have been 
taken and kept back. If these comments 
are justified, it is surprising how the trial 
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Judge could have relied on the evidence of 
P.Ws. 1 to 3 that the appellant was in the 
house of P.W. 1 or that he went with the 
deceased Pavayee. 

5. P.Ws. 1 to 3 speak to the fact that the 
appellant accompanied P.Ws. 2, 3 and 
others to attend the koothu in Thambi- 
kalayasami Temple. P.W. 3 does not 
know when the appellant and the deceased 
Pavayee left the temple and whether they 
left together, as she remained in the first 
row to witness the ‘‘koothu”. The 
evidence of P.W. 2 is that when the koothu 
was in progress, the appellant called 
Pavayee to return home, but she stated 
that she wanted to witness till the end and 
that thereupon the appellant got angry 
and insisted that she should accompany 
him saying that they would go and fetch 
P.W. 1 to attend the koothu. The appel- 
lant himself could have gone and fetched 
P.W. 1 for the koothu. It is unlikely that 
the appellant would have insisted on the 
deceased leaving the koothu in the middle 
in order to bring P.W. 1 to attend it. If 
he had any evil design against the deceased 
at that time, it is unlikely that he would 
take her back to herhome. The evidence 
of P.W. 1 is that the appellant returned 
with Pavayee at about midnight. Accord- 
ing to him, it was a full moon night. 
But P.W. 1 did not want to attend the 
festival as it was drizzling. Even Pavayee 
was unwilling to go back to the temple to 
attend the rest of the koothu. But the 
evidence of P.W. 1 is that the appellant 
compelled Pavayee to accompany him 
and he forcibly took Pavayee with him to 
see the koothu. According to P.W. 1 
the deceased Pavayee had complained to 
him about the threat of the apps4ant that 
he would do away with her. Itis extreme- 
ly unlikely that P.W. 1 would have allowed 
the appellant to take Pavayee by force on 
the night of the occurrence. In the com- 
plaint Exhibit P-1 there is no reference 
about the alleged threats or of the appel- 
lant returning home with Pavayee and 
going back with her to attend the koothu. 
It is stated in the complaint that Pavayee 
had come to his house about15 days 
earlier, that the appellant having taken 
her to see koothu at about 1 o’clock in the 
night of27th August, 1969,had murder- 
ed her by stabbing her with knife inside 
the field east of the village and had snatch- 
ed away a gold saradu of three sovereigns 
and also a few other jewels. But the 
evidence of P.Ws. 1 and 2 is that only the 
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gold saradu was removed and the rest of 
the jewels were in tact, on the body of 
Pavayee. It is strange that P. W. 1 should 
have taken the footpath on the morning 
after the night of occurrence instead of 
going by, the shorter route by the road to 
go to Podhiamoopanur. The evidence of 
P.W. 1 about the search for the village 
munsif and his finding him only at 10 a.m. 
for giving the complaint also appears to 
be artificial, The suggestion made to 
P.W. 1 which was however denied, appears 
to be probable, namely, that one Anai- 
goundan came and informed him that the 
dead body of Pavayee was lying in Para- 
yankadu'and that on getting the said in- 
formation he went and saw the body 
there. It is extremely unsafe to act on the 
evidence, of P.Ws. 1 to 3 that the deceased 
Pavayee| left the house of P.W. lin the 
company of the appellant on the night of 
the occurrence. 





6. Even assuming the fact that the appel- 
lant left ‘the house of P.W. 1 in the com- 
pany of! Ithe deceased Pavayee, the facts 
and circumstances of the case are not{suffi- 
cient to [prove the guilt ofthe appellant. 
We have already referred to the fact that 
the appellant has been acquitted of the 
charge under section 404, Indian Penal 
Code. The evidence of the Inspector of 
Police only shows that he searched for the 
appellant for a couple of days in his house 
and did'not find him. When the appel- 
lant was questioned about it under section 
342, Criminal Procedure Code, in the 
Sessions| Court, he stated as follows :— 


“TI doj not know whether they searched 
or not. People going to Oonjakattu 
colony said “report has made only 
against you, that you stabbed and came 
away.) What is it that you are sowing 
kambu ?...... > and laughed. I dressed 
up and came to Pudupalayam. Nachi- 
appa Chettiar said that it was only 
against me that report had been made. 
Immediately on being told so, I abscond- 
ed and went direct to Erode and sur- 
rendered.” 


Even in, the case of an accused person 
absconding on account of fear, it is a ques- 
tion to be considered, as pointed out at 
page 141 of Wills on Circumstantial 
Evidence, Seventh combined English and 
Indian Edition, by Sri M. Krishnama- 
chariar : : 
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“ Whether that fear proceeds from th 
consciousness of guilt, or from th 
apprehension of undeserved disgrace 
and punishment, and from deficien 
of moral courage, isa question which 
can be judged of only by reference to 
concomitant circumstances.” 


It is clear from this case that on coming 
to know of the accusation made against 
him, the appellant went and surrendered 
before the Sub-Magistrate. At page 139 
of the same book there is reference to the 
observation of Abbott, J.’s charge to the 
jury on a trial for murder where evidence 
was given of flight that : 


“A person, however, conscious of 
innocence, might not have courage to 
stand a trial; but might, although 
innocent, think it necessary to consult 
his safety by flight.” 


It is unnecessary to discuss the principles. 
of circumstantial evidence, apart from 
referring to rules 1 and 4 found in Chapter 
VI of Wills on Circumstantial Evidence : 


*“ Rule 1 : The facts alleged as the basis 
of any legal inference must be clearl 

proved, and beyond reasonable doubt 
connected with the factum probandum.” 


“ Rule 4: In order to justify the in- 
ference of guilt, the inculpatory facts 
must be incompatible with the innocenc 
of the accused, and incapable of expla- 
nation upon any other reasonabl 
hypothesis than that of his guilt.” 


In Eradu v. State of Hyderabad it was. 
held, on the strength of the above princi- 
ples, that : 


“ Where the accused enticed away the 
deceased on the evening of the day of 
murder and the deceased was found 
hanging in the backyard of his house, 
these circumstances by themselves, are 
not enough, without anything more, to 
connect the accused with the crime.” 


Dangeti Satteyya, In re*, is a case more 
relevant to the present discussion. The 
accused and the deceased in that case 
were living as husband and wife and the 
accused was charged with having commit- 
ted the murder of the deceased. He and 
the deceased were seen moving together 
on the day of the occurrence. He had 
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reasons to suspect the faithfulness of the 
‘deceased to him. After the occurrence 
of murder in that case he made himself 
scarce in the neighbourhood until he 
surrendered to the police after five days 
of the occurrence. It was held in that 
decision that these circumstances were 
insufficient to sustain a conviction of the 
accused for the offence of murder. It is 
unnecessary to refer to the principles of 
circumstantial evidence in detail to justify 
the decision. Even if the evidence of 

.Ws. 1 to 3 is accepted in this case, it will 
only raise very strong suspicion against 
the appellant. But that is not sufficient 
to constitute legal proof as contemplated 
in rules 1 and 4 referred to in Wills on 
Circumstantial Evidence. But we have 
already pointed out how there are grave 
doubts even on the crucial fact, relied 
on by the prosecution as incriminating the 
appellant. 


7. We need only refer to one or two cir- 
cumstances appearing in the medical 
evidence to show how the doubt entertain- 
ed by us in this case is enhanced by the 
opinion expressed by the doctor who 
conducted the post mortem. The evi- 
dence of P.W. 1 is that the deceased took 
mutton and wheat dosai and left his house 
in the company of P.Ws. 2 and 3 and the 
appellant at about 10 p.m. The evidence 
of P.W. 4, Dr. Chennakrishnan is that the 
deceased Pavayee should have died 24 to 
30 hours prior to post mortem, that is, 
roughly between 4-45 and 10-45 a.m. on 
28th August, 1969. He found 10 ounces 
of semidigested kambu rice mixed with 
meat and that the digested contents would 
show that it had come into the stomach 
about 2% to 3 hours prior to the death 
of Pavayee. This would indicate occur- 
rence took place a little after midnight 
and not in the early hours of the morning, 
Further, the stomach contents disclosed 
kambu, but there is nothing in the evi- 
dence to show that the deceased Pavayee 
took kambu on the night of the occurrence. 
This throws doubt about the movements 
of Pavayee on the night of occurrence. 


8. Thus the evidence in this case is hardly 
sufficient to sustain the conviction of the 
appellant on the charge of murder. The 
appellant is clearly entitled to the benefit 
of doubt in this case. The conviction of 
the appellant under section 302, Indian 
Penal Code, and the sentence of death 


THE MADRAS LAW JOURNAL REPORTS 


[1971: 


imposed on him are therefore set aside. 
The appellant is acquitted and ordered to 
be released. 


P.R.N. Appeal allowed; 
Convictior. and 
sentence set aside and 


accused acquitted. 


PA 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—R. Sadasivam and K. N. 
Mudaliyar, JJ. 


Mathiah Nadar Appellant* 


Criminal Procedure Code (V of 1898), 
section 288— Scope of--Previous statements 
of witnesses made in committal Court and 
under section 164, consistent with each 
other— Witnesses resiling from same and 
making contrary statements in sessions 
trial—Public Prosecutor reading earlier 
statements in full and translating them— 
Witnesses admitting having made earlier 
statement—Depositions in committal Court 
brought in as eviderce in sessions Court 
and used as substantive evidence— Legality 
— Evidence Act (I of 1872), section 145. 


Some witnesses for the prosecution in a 
trial on a charge of murder gave up their 
entire case based on their earlier deposi- 
tions. In the Court of Session, the Public 
Prosecutor read out and translated to the 
witnesses their depositions before the 
committing Magistrate’s Court, and they 
admitted having deposed like that. On 
that their depositions madein the com- 
mittal Court were transferred as evidence 
in the sessions trial. 


Held: Evidence given inthe committing 
Magistrate’s Court cannot be used in the 
sessions Court under section 288, Criminal 
Procedure Code, unless the witness is 
confronted with his previous statement as 
required by section 145 of the Evidence 
Act. [Para. 11.] 


Though it would have been better 
if the Sessions Judge had questioned the 
witnesses about every material passage 
in the depositions point by point partı- 


*Crl. A. No. 777 0f 1969 and Crl. M.P. No. 
611 of 1970. 
23rd September, 1970. 


an 


cularly because the previous statements 
were short ones, the procedure followed 
by the Sessions Judge was in substantial 
compliance with requirements of section 


145, Evidence Act. [Para. 11.] 


Further, the Sessions Judge was satisfied 
that the witnesses had intentionally resiled 
in the Sessions Court from what they had 
stated before the committal Court, and 
what they had stated in the committal 
Oourt was in conformity with what they 
had stated under section 164, Criminal 
Procedure Gode, before the magistrate, 
and henceit appeared to the Sessions Judge 
that the statements made in the committing 
Court were true and not what they had 
ee to in the Sessions Court. 

[ Para. 11.] 


The RER of law under section 145, 
Evidence ‘Act and section 288, Criminal 
Procedure Code, were substantially com- 
plied with by the procedure followed by 
the Sessions Judge. [Para. 12.] 


Held further, that the medical testimony in 
the case supported the versions given by 
the witnesses earlier regarding the manner 
of the occurrence, and the evidence 
transposed under section 288, Criminal 
Procedure Code as evidence in the Sessions 
Trial must be held to be totally true and 
reliable, corroborated as they were by their 
statements under section 164, Criminal 
Procedure Code. 


Tara Singh v. State, 1951 M.W.N. 757 
(S.C.) ; Bhagwan Singh v. State or Punjab 
A.LR. 1952 S.C. 214; Pariyaswami v. State 
of Madras, (1967) 2 S.C.J. 227; Kumara- 
swami Naicker v. State, 1963 M. W.N. (Cr.) 
69; Shranappa Mutyappa Halke v. State of 
Maharashtra, (1964) 4 S.C.R. 589, Referred 
to. l 


Appeal against the Judgment of the Ses- 
sions Judge of the Court of Session of the 
Ramanathapuram Division at Madurai 
in Sessions Case No. 42 of 1969. 


T. R. Venkatesan, for Appellant. 
The Public Prosecutor, for State. 


‘The Judgment of the Court was delivered 
by i 

K. N. Mudaliyar, J—Muthiah Nadar, the 
appellantiherein seeks to appeal against his 
conviction for an offence under section 302 
Indian Penal Code, for committing the 
murder of his wife Leela Pushpam by 
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trampling on her chest and neck and the 
sentenco of imprisonment for life. 


2. Leela Pushpam (deceased) was the 
wife of theaccused. She bore two children 
for the accused. She was living in the 
house of the accused which was adjoining 
P.W. 1’s house at Thiruthangal. Accord- 
ing to the evidence of P.W. 1 the accused- 
appellant was not living with his wife, but 
he was living elsewhere. 


3. Theaccused and his wife Leela Push- 
pam had fallen out. She was accusing 
her husband of keeping some concubines. 
She was also in the habit of asking women 
not to come for cooly work under the 
accused. She also accused them of being 
the concubines of her husband. The 
prosecution case is that Leela Pushpam 
was also in illicit intimacy with P.W. 5. 
However, with regard to that alleged inti- 
macy between P.W. 5 and Leela Pushpam, 
there is no foundation for the proof of 
such relationship. But the learned Judge 
finds that there was strained relationship 
between the accused and the deceased 
Leela Pushpam. But we are unable to 
see any evidence in regard to the proof of 
any illicit intimacy between P.W. 5 and 
Leela Pushpam. 


4. With regard to the murder of Leela 
Pushpam (deceased) on the 13th day of 
March, 1969 at or about 12 noon, the 
prosecution examined P.Ws. 1 to 3 as 
witnesses. But the said three witnesses 
have been treated as hostile by the prose- 
cution. P.W. 1 stated that he did not 
know anything about this case because he 
used to go for work at 5 a.m. and return 
at8 p.m. P.Ws.2 and 3 merely testified 
that they heard somebody shouting 
“ Ayyoh ” and saw one person running 
from that lane towards the west and then 
they went into the laneand looked through 
the window of the accused house and saw 
the wife of the accused lying there bleed- 
ing from the nose and the mouth ; there- 
after they went away. All these three 
witnesses (P.Ws. 1 to 3) were confronted 
with what they had stated during the 
investigation. P.Ws. L and 2 were also 
confronted with what they had stated 
before the Sub-Magistrate, Srivilliputhur 
in their statements under section 164, 
Criminal Procedure Code. The deposi- 
tions given by these three witnesses, 
P.Ws. 1 to 3, before the committing Court, 
Exhibit P-1 to P-3 were transposed as 
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evidence in this trial under section 288, 
Criminal Procedure Gode. Therefore, we 
have only the versions given by P.Ws. 1 to 
3 before the committing Court regarding 
the actual murder and the said depositions 
are transposed as evidence in the Court of 
Session under section 288, Cuminal Pro- 
cedure Code. The evidence of P.W. 8 
(the Sub-Inspector) Tihiruthangal is that 
on 13th March, 1969, at about 12-30 p.m. 
the accused appeared before him at the 
police station and gaveastatement. After 
he recorded that statement, P.W. 1 and 
two others came to the police station and 
gave a statement which also he reduced to 
writing and then registered a case. P.W. 8 
visited the scene of occurrence at 2-30 p.m. 
and found the dead body of Leela Push- 
pam lying in the house of the accused. 
He held inquest over the dead body bet- 
ween 3 p.m. and 6 p.m. and he examined 
P.W. 1 and two others during the inquest. 
5. P.W. 6, the Civil Assistant Surgeon 
conducted the autopsy over the dead body 
at 1l am. on 14th March, 1969 and 
found a fracture of the right clavicle and 
the hyoid bone was also found fractured. 
The doctor opines that the deceased died 
of asphyxia due to strangulation about 
24 hours prior to the autopsy. 

6. The plea of the accused is one of denial. 
The plea has been more elaborately set out 
in paragraph 10 of the judgment of the 
Sessions Court. 

7. Thelearned Judge held that the deceas- 
ed Leela Pushpam died as a result of 
asphyxia due to strangulation. He also 
found that the person who caused the 
injuries on the neck and the fracture of the 
hyoid bone had the intention to cause the 
death of the deceased. The learned 
Judge after noticing the principles of law 
enuneiated in Dodo Bahadur v. Emperor* 
and in  Sharnappa v. State of 
Maharashtra*, arrived at the finding 
that Exhibits P-1 to P-3 given by P.Ws. 1 
to 3 before the committing Court are true 
and can safely be relied upon. The learn- 
ed Judge further found corroboration of 
Exhibits P-L and P-2 by the statements 
given under section 164, Criminal Proce- 
dure Code, by P.Ws. 1 and2. The learn- 
ed Judge further found that the medical 
evidence in the case would clearly fortify 
the testrmony of P.Ws. 1 to 3 given before 
the committing Court. Ultimately, the 


1. LL.R. (1942) Kar. 299. 
2, (1964) 4 S.C.R. 589 : ALR. 1964 S.C. 1357. 
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Jearned Judge gave the finding that the 
accused strangled his wife by stamping 
on her neck with his leg with the intention 
of causing her death. 


8. The learned Counsel for the appellants 
raised four arguments before this Court 
for assailing the conviction of the appel- 
lant. 


9. The first argument is that P.W. 8, the 
Sub-Inspector of Police, Thiruthangab 
threatened P.Ws. 1 to 3 and forced them 
to give statement before the Magistrate. 
It emerges from the evidence of P.W. 8 that 
on 13th March, 1969 at about 12-30 p.m. 
the accused-appellant appeared: before 
him at the police station and gave the 
statement which was reduced to writing 
by P.W. 8 (the admissible portion must 
have been marked by the prosecutionJas 
the F.I.R. in this case). Soon after he 
recorded that statement from the accused 
P.Ws. 1 and 2 and others came to the sta- 
tion and gave a statement which was also 
reduced to writing. It may be remember- 
ed that the versions given by P.Ws. 2 and 
3 in the Court of the committing Magis- 
trate, accord with the version given by 
P.W. 1 at the earliest opportunity before 
the Sub-Inspector of Thiruthangal, P.W. 8. 
It is not possible to comprehend easily as 
to how P.W. 1 could have been threatened 
by the Sub-Inspector, P.W. 8 to give the 
statement which P.W. 1 did at the earliest 
opportunity. The depositions of P.Ws. 2. 
and 3 given in the Court of the committing 
Magistrate are in consonance with the 
earliest statement of P.W. 1 recorded by 
P.W. 8 about the main features of the 
occurrence, implicating the accused in the 
crime of murder of his wife. This argu- 
ment lacks substance. 


10. It may be observed here that the first 
information report given by the accused 
ought to have been marked to the extent 
of the formal part identifying the accused 
as the maker of the report. In the event 
of the said report containing anything 
amounting to a confessional statement 
proof of the confession is prohibited by 
section 25 of the Evidence Act. The 
confession includes not only the admission 
of the offence but also all other incriminat- 
ing facts relating to the offence contained 
in the confessional statement. No part 
of the confessional statement is receivable 
in evidence except to the extent that the 
ban of section 25 is lifted by section 27. 


T) 


11. The second argument of the learned 
Counsel is that the procedure followed 
by the learned Sessions Judge is not in 
compliance with the requirements of law 
laid down by the Supreme Court in Tara 
Singh v. State 1. It was held in the above 
case by the Supreme Court that it is not 
enough forthe Sessions Judge to read 
over the questions and answers put in the 
committing Magistrate’s Court and ask 
the accused whether he has anything to 
say about them. It is not a proper com- 
pliance to read outa long string of ques- 
tions and! answers made in the committal 
Court and ask whether the statement is 
correct. ‘The accused must be questioned 
separately about each material circum- 
stance which is intended to be used against 
him. The questioning must be fair and 
must be couched in a form which even an 
ignorant or illiterate person will be able 
to appreciate and understand. It was 
further held that evidence in the commit- 
ting Court cannot be used in the Sessions 
Court under section 288, Criminal Proce- 
dure Code, unless the witness is con- 
fronted with this previous statement as 
required |by section 145, Evidence Act. 
We set down below section 288, Criminal 
Procedure Gode. 


“ The evidence of a witness duly record- 
ed in the presence of the accused under 
Chapter XVIII may, in the discretion 
of the'presiding Judge, if such witness 
is produced and examined, be treated as 
evidence in the case for all purposes 
subject to the provisions of the Indian 
Evidence Act, 1872.” 

We set down below section 145 of the 

Evidence Act: 
“A witness may be cross-examined as 
to previous statements made by him in 
writing or reduced into writing and 
relevant to matters in question, without 
such writing being shown to him, or 
being 'proved; but if it is intended to 
contradict him by the writing, his 
attention must, before the writing can 
be proved, be called to those parts of it 
which:are to be used for the purpose of 
contradicting him.” 

It is true|in one sense P.Ws. 1 to 3 gave up 

their entire case based on their earlier 

depositions. But in the Court of Session, 

the Public Prosecutor read out and trans- 


1. (1951) S.CJ. 518: (1951) S.C.R. 729: 
(i952) 2 M.L.J. 201 : (1951) M.W.N. (Crl.) 225: 
(1951) M'W.N. 757. 
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lated to the witnesses their depositions 
before the committing Court and the 
three witnesses P.Ws. 1 to 3 admitted 
having deposed like that. On the basis of 
their admission we are unable to see how 
these witnesses could be contradicted by 
the writing recorded earlier in their deposi- 
tions of the Court of the Committing 
Magistrate. We are of the view that the 
procedure followed by the learned Ses- 
sions Judge in transposing the three depo- 
sitions of P.Ws. 1 to 3 givenin the com- 
mitting Court as evidence in the trial be- 
fore the Court of Session is in substantial 
compliance with the requirements of 
section 145 of the Evidence Act. In 
Bhagwan Singh v. State of Punjab}, their 
Lordships of the Supreme Court observed 
as follows : 


“ We are by no means satisfied that that 
is the case because at least one of the 
passages is reproduced in inverted com- 
mas and so must have been read out 
from the statement. But that apart. 
Immediately after the witness had been 
questioned about each separate fact 
point by point, the whole statement was 
read out to him and he admitted that 
he had made it in the Committing Court. 
Now this procedure may be open to 
objection when the previous statement 
is a long one and only one or two small 
passages init are used for contradiction 
—that may, ina given case, confuse a 
witness and not be a fair method of 
affording him an opportunity to explain 
—but in the present case the previous 
statement is a short one and, the witness 
was questioned about every material 
passage in it point by point. Accord- 
ingly, the procedure adopted here was 
ın substantial compliance with what 
section 145 requires. There can be no 
hard and fast rule. All that is required 
is that the witness must be treated fairly 
and be afforded a reasonable oppor- 
tunity of explaining the contradictions 
after his attention has been drawn to 
them in a fair and reasonable manner. 
We are satisfied that that was done here. 
The matter is one of substance and not 
of mere form.” 


Here we notice that the whole statement 
was read out to P.Ws. 1 to 3 and they 
admitted that they had made it in the 








1. (1952) S.C.J. 254: (1952) S.C.R. 812: 
(1952) 1 M.L.J. 816 : A.J.R. 1952 S.C. 214. 


118 


committing Court. It would have been far 
better if the Court of Session had 
questioned the witnesses P.Ws. 1 to 3 
about every material passage in it point 
by point particularly because the previous 
statement 1s a short one. But we are 
satisfied that there is substantial compli- 
ance with what section 145 requires. A 
Division Bench of this Court (Rama- 
krishnan and Kunhamed Kutti, JJ.) held 
in Kumaraswami Naicker v. State, that 
section 288, Criminal Procedure Gode, is 
mandatory and unless it is complied with, 
it will not be open to the Sesssons Court to 
reject the evidence given before it and 
rely on the evidence in the committal 
Court. Before the Sessions Judge could 
treat the evidence of witnesses in the com- 
mittal Court as substantive evidence at 
the sessions trial it is essential that the 
formalities in section 288, Criminal Pro- 
cedure Code, should be complied with 
strictly. These formalities require the 
whole of the evidence of the witness 
given in the committal Court to be filed 
so that the Court could come to a conclu- 
sion whether it could exercise its discre- 
tion and treat the earlier evidence given 
in the committal Court as evidence for 
all purposes at the sessions trial. Then it 
will be necessary to draw the attention of 
the witness to those portions of the deposi- 
tion in the Sessions Court which are in 
conflict with the earlier statement and in 
regard to whick the earlier statements are 
proposed to be relied on by the prosecu- 
tion. Referring to the practice of Courts 
in Madras State, their Lordships of the 
Supreme Court in Periyasami v. State of 
Madras*, held that it ıs highly desirable 
that the Court should before the transfer 
of the earlier statement to the record of the 
Sessions case under section 288 of the 
Code of Criminal Procedure, indicate in a 
brief order why the earlier deposition 
was being transferred to the record of the 
trial. This will make it quite clear to the 
accused that the earlier statement is likely 
to be used as substantive evidence against 
him. In the present case, the learned 
Sessions Judge states that he is satisfied 
that the witness had intentionally resiled 
from what he had stated before the com- 


1. (1963) M.W.N. 261 : (1963) M.W.N. (Crl.) 
69 


2. (1967) 2 S.C.R. 122 : (1967) M.L.J. (Cri.) 
621 : (1967) 2 S.C.J. 227 : (1967) 2 An.W.R. (S.C.) 
41 : (1967) 2 M.LJ. (S.C.) 41 : (1967) 2 S.C.J. 
227: ALR. 1967 S.C. 1027. 
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mitting Court and since what he had 
stated before the committing Court is in 
conformity with what he had stated under 
section 164, Criminal Procedure Code, 
before the Sub-Magistrate, Srivilliputtur, 
what he had stated before the committin 
Court appears to be the truth and not what 
he had stated before this Court now. 
Hence, under section 288, Criminal Proce- 
dure Code, Exhibit P-1 is transposed as 
evidence in this trial. In the same way, 
the learned Judge observes in transposing 
Exh: bit P-2 as evidence in the Sessions 
trial. Regarding P.W. 3, the learned 
Judge states that he is satisfied that P.W.'3- 
has intentionally resiled from the state- 
ment which he had made before the com- 
mitting Court and since what he had 
stated before the committing Court is in 
conformity with what he had stated during. 
the investigation what he had stated before 
the committing Court might be the truth 
and not what he has stated before this 
Court. Hence Exhibit P-3 is transposed 
as evidence in this trial under section 288, 
Criminal Procedure Gode. We find that 
the requirements of law under section 14 
of the Evidence Act and section 288, 
Criminal Procedure Code are satisfied 
by the procedure followed by the learned 
Sessions Judge. 


12. The learned Counsel argued that the 
evidence given by P.Ws. 1, 2 and 3 re- 
presents the truth whereas the depositions 
of the P.Ws. 1 to 3 recorded in the Court 
of the committing Magistrate are untrue. 
We are unable to accept this argument. 
P.W. |: stated in Exhibit P-1 that he saw 
the accused pushing and catching the 
hair of Leela Pushpam with his left-hand 
and stampeded on the neck of Leela Push- 
pam with his right leg. The accused came 
out of the house. Heasked the accused 
as to why he did like that (gew r ctr 
Qenig Qrim). Then the accused 
relied ‘‘crorgé@G Carbvé@G aGA pari 
&ér Queer ib pire oo wur uy. ae A 
acvuGgéeBogsra Gero agr@u 
QsQ Am”. Then the accused went to- 
wards east. P.W. 1 peeped into the body 
of the accused’s wife. The blood was 
coming from her mouth and she was found 
dead. Heand others followed the accused. 
At the police station the accused was telling 
the Sub-Inspector, P.W. 8. P.W. 1 and 
others also narrated what they saw about 
the occurrence. Their statement was 
recorded and P.W. 1 signed in it. He 
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further speaks to his examination by the 
Sub-Inspector and alsothe Sub-Magist- 
rate, Srivilliputtur. P.W. 2 states,in Exhibit 
P-2 that he saw the accused pushing his 
wife (deceased) with her hair and when she 
fell down, the accused kicked and stamped- 
ed on her neck with his right leg. P.W.2 
and Arimugham peeped through the 
window ofthehouse. They saw the blood 
coming from the mouth of the wife of the 
accused. : In Exhibit P-3, P.W. 3 states 
that the accused was pushing Leela Push- 
pam by catching her hair with his left 
hand and when she fell down, the accused 
stampeded his right leg and twisted his 
right legion her neck. The blood was 
coming from the mouth and nose of Leela 
Pushpam. Within two minutes Leela 
Pushpam died. We notice that the depo- 
sitions of P.Ws. 1 and 2 given in the Court 
of the committing Magistrate are in com- 
plete harmony with their statements 
recorded. by the Sub-Inspector and also 
their statements recorded under section 
164, Criminal Procedure Code by the Sub- 
Magistrate, Srivilliputtur. Incidentally, 
we are inclined to observe that the medical 
testimony in this case supports the version 
of P.Ws. 1 to 3 regarding the manner of 
the occurrence resulting in the death of 
Leela Pushpam . We found the evidence 
of P.Ws. 1 to 3 transposed under section 
88, Criminal Procedure Code, as the evi- 
dence in the Sessions trial to be totally true 
and reliable. In fact, we consider that 
Exhibits P-4 and P-2 are corroborated by 
the statements given by P.Ws. 1 and 2 
under section 164, Criminal Procedure 
Code, and therefore we consider that the 
depositions given by P.Ws. 1 and 2 before 
the Court of the committing Magistrate 
contain the truth. The fact that P.W. 3 
was examined as earliy as 13th March, 
1969 by the Sub-Inspector would be a 
circumstance which would lend assurance 
to his testimony before the committing 
Court. So also P.Ws. 1 and 2 were 
examined on 13th March, 1969. We are 
aware that the statement of P.W. 3 record- 
ed during the investigation cannot at all 
be used except for the purpose mentioned 
in section 162, Criminal Procedure Code, 
but we are unable to find any material 
that P.Ws. 1 to 3 were possibly tutored 
and madeto be given false statements even 
during the investigation. We hold that 
Exhibit P-3 contains the truth about the 
occurrence. The learned Sessions Judge 
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after examining the intrinsic value of 
Exhibits P-1 to P-3 chose to rely on them. 
for convicting the accused. The learned 
Judges of the Supreme Court in Skranappa 
Mutyappa Balke v. State of Maharashtra 
held that the evidence of ə witness tender- 
ed under section 288 of the Criminal Pro- 
cedure Code before the Sessions Court is 
substantive evidence. In law such evi- 
dence is not required to be corroborated. 
But where a person has made two contra- 
dictory statements on oath it is ordi- 
narily unsafe to rely implicitly on the 
evidence and the judge, before he accepts 
one or the other of the statements as true, 
must be satisfied that this isso. Forsuch 
satisfaction it will ordinarily be necessary 
for the evidence to be supported by extrin- 
sic evidence not only as to the occurrence 
in general but also about the participation 
of the accused in particular. But in a 
case where even without any extrinsi 
evidence the judge is satisfied about the 
truth of one of the statements, his duty 
will be to rely on such evidence and act 
accordingly. We are satisfied not onl 
as to the truth of the occurrence in general, 
but also about the participation of the 
accused in particular in killing his wife by 
reason of the evidence of P.Ws. 1 to 3 as. 
embodied in Exhibits P-1 to P-3. 


13. The learned Counsel also argued that 
the existence of two nail marks on the loin 
is consistent with the presence of a. 
paramour who might have killed Leela 
Pushpam. The learned Counsel based 
this argument on the material in cross- 
examination of P.W. 6 who says that the 
two nail marks on the loin would have- 
been caused by an amourous attack on her. 
We are unable to find any material not 
even a particle in support of ‘“‘ amourous 
attack” on her. There is no reason why 
P.Ws. 1 to 3 should have omitted to indi- 
cate the presence of a paramour or “ some 
person ” in the event of Leela Pushpam 
(deceased) resisting and screaming and 
consequentially being strangled by the 
person who assaulted her. The occur- 
rence was at about 12 noon and the 
windows of the house of the accused were 
open. It 1s difficult to comprehend that 
sexual assault was even attempted under 
those conditions. This argument cast an 
unmerited reflection on the chastity of a. 


—. 
1. (1964) 4 S.C.R. 589. 


120 THE MADRAS LAW 


deceased woman and we are of the view 
that this argument has been advanced with 
the lack of sense of responsibility. 


14. We are unable to find any merits in 
this appeal. The conviction and sentence 
of the appellant are confirmed. 


15. The Criminal appeal is dismissed. 


P.R.N. Appeal dismissed; 


Conviction and sentence 
confirmed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction.) 
PRESENT :—K.S. Palaniswamy, F. 
"T. Baghchand Galada 
D. 


‘The State of Tamil Nadu represented 
by the (Chief) Secretary to the Govern- 
ment, (Home Dept.), Madras and another 


Petitioner * 


Madras Buildings (Lease and Rent Control) 
Act (XVIII of 1960), section 3—Butlding 
under Government tsnancy—Application by 
landlord for the release of the building— 
Termination of lease and release of the build- 
ing—Subsequent order cancelling the release 
—Validity— Writ. 


The Government on being satisfied about 
the bona fide claims of the landlord for the 
release of the building from the Govern- 
ment tenancy, passed the order of release. 
Therefore, the Government after having 
terminated the tenancy in favour of the 
Railways to whom the building was 
allotted, had no jurisdiction to cancel, 
after the termination came into effect. 
It is not correct to state that the termina- 
tion was to come into effect only on the 
Railways surrendering possession. 


It would be different if the order of 
release was obtained by the landlord by 
practice of any fraud upon the Govern- 
ment. [Paras. 2 and 3.] 


Petition under Article 226 of the Gon- 
stitution of India praying that in the cir- 
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cumstances stated therein the High Court 
will be pleased to issue a writ of certiorari 
calling for the records relating to the 
proceedings contained in the Memo- 
randum of the first respondent herein 
bearing No. 30042/Ac/67—25 dated goth 
January, 1969 and quash the same. 


C.P. Rajagopala Ayyangar, for Petitioner. 


The Government Pleader, K. C. Jacob 
and S.K.L. Ratan, for Respondents. 


The Court made the following 


Orper.—The petitioner is the owner 
of the premises No. 83, Sir Thiagara 
Road, T. Nagar, Madras. The aid 
building was taken over by the State 
Government, the first respondent and 
alloted to the Southern Railway, the 
second respondent in the year 1947 for 
locating the town booking office. The 
petitioner requested Government to re- 
lease the building from accommodation for 
the use of his son. On considering the 
merits, the Government in their Memo- 
randum dated No. 151766/1A.C. 65-4 
Home Department, dated roth January, 
1966 terminated the Government tenan- 
and directed the Accommodation 
Controller to inform the railway to secure 
alternative accommodation within three 
months. Accordingly, the Accommoda- 
tion Controller issued proceedings on 
22nd January 1966, requesting the rail- 
ways to secure alternative accommoda- 
tion within three months and hand 
over possession of the premises to the 
Accommodation Controller on or before 
gth April, 1966. The railways did not 
protest at that time. They appear to 
have taken some efforts to find alterna- 
tive accommodation but could not succeed. 
Thereupon, they wrote to the Govern- 
ment stating that they were not able to 
get any alternative accommodation and 
that the booking office could not be 
shifted to any other place, without causing 
inconvenience to the general public. 
Thereafter, the Government issued a 
notice to the petitioner to show cause 
why the order of releasing the building 
should not be set aside. The petitioner 
made his representations protesting 
against the proposal and stating inter alia 
that once the tenancy had been put an 
end to, it was not open to the Govern- 
ment to go back upon their order. Over- 
ruling this objection, the Government 


m 


cancelled: the previous order and it is 
to quash this order that this writ petition 
has been filed. : 


| 
2. It is ‘contended on behalf of the first 
respondent that the tenancy cannot be 
said to have come to an end before pos- 
session isigiven to the petitioner and that 
inasmuch as the cancellation order was 
made before possession was given, 
it was open to the Government to 
cancel the order by which the premises 
was released. I am unable to accept 
this argument. The Government un- 
equivocally stated by the order dated roth 
January, 1966, that the building was re- 
leased from accommodation. The fact 
that the railways were given time to vacate 
did not affect the validity of the termina- 
tion of the tenancy. All that could 
follow from the mere grant of time to the 
Railways, is that the railways continued 
to be licencees to remain in possession 
until the expiry of three months granted 
to them.| By the mere grant of time, it 
cannot be said that the order of termina- 
tion was to come into effect only on the 
railways surrendering possession. As a 
matter of fact, in the communication 
sent by the Government on 8th May, 
1967, to the railways, the Government 
unequivocally admitted that the tenancy 
was terminated by the order dated roth 
January, '1966. It is therefore not open 
to the Government to say that the te- 
nancy was not terminated and that the 
termination was to come into effect only 
on the Railways surrendering possession, 


f 
a 
| 
| 
l 
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3. It is also not open to the Government 
to state that it was within their power to 
cancel the termination order, because the 
termination was effected not on any frau- 
dulent misrepresentation by the peti- 
tioner. The Government considered the 
claims ofi the petitioner for release and 
on being satisfied about the bona fides 
of the claim, passed the order of release. 
It would undoubtedly be different, if the 
Government had come to know that any 
fraud had been practised upon them by 
the petitioner and that by practice of 
fraud, the petitioner managed to get the 
order of release. But that is not the posi- 
tion here. Therefore, once the tenancy 
agreement came to an end, it was no long- 
er open to the Government to unilaterally 
bring about a fresh lease, ignoring the 
wishes of the petitioner. On the valid 
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termination of the statutory tenancy, fresh 
statutory tenancy can come into being 
only if the provisions of the Act are attract. 
ed. But that is not the position here, 
Therefore, the Government, after having 
terminated the tenancy, had no jurisdic- 
tion to cancel it, after the terminatio 

came into effect. In this view, the im- 
pugned order is unsustainable and is lia- 
ble to be quashed. It is according] 

quashed, 


4. The writ petition is allowed. The 
Railways, are however, given time till the 
end of September, 1971, to vacate, There 
will be no order as to costs, 





V.S. Petition allowed; 
order quashed; 
Time to vacate 
given. 

IN THE HIGH COURT OF JUDICA- 

TURE AT MADRAS. au 

PRESENT :—G. Ramanujam, 7. 

T. Ezhomalai Petitioner * 

a. 

Padmavathi Ammal Respondent 


(A) Madras Buildings (Lease and Rent Control) 
Act (XVIII of 1960), section 2 (6)—Land- 
lord—Usufructuary mortgagee. 


A _usufructuary mortgagee is a landlord 
within the meaning of section 2 (6) of the 
Act and he is entitled to evict the tenant 
of the premises on the ground of his bong 
Jide requirement of the premises for his per- 
sonal occupation, [Para 2.] 


(B) Madras Buildings (Lease and Rent 
Control) Act (XVIII of 1960), section 10 (2) 
(i) and Transfer of Property Act (IV of 
1882) , sections 76 and 109— Wilful default — 
Usu mortgagee intimating fact of 
mortgage to tenant and demanding payment of 
rent—No attornment necessary—Refusal—Wil- 
Sul default—Eviction. 
Where an usufructu mortgagee inti- 
mated the fact of KEL I to the te- 
nant and demanded payment of the rent 
to him, but the tenant did not pay the 
rents, it would constitute wilful default 
rendering the tenant lable to eviction. In 
view of the provisions contained in sec- 
tion 76 (4) and section tog of the Transfer 
of Property Act, a letter of attorament is 
wee 
*C.R.P. No. 2 of 1971. 17th March, 1971, 
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not necessary to complete the title of the 
usufructuary mortgagee. After the usu- 
fructuary mortgage is intimated to the 
tenant, the tenant is bound to pay the 
rents only to the mortgagee and not to the 
mortgagor. [Para. 2.] 
(C) Madras Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960), section 10 (3) (a) 
(iti) —Usufructuary mortgagee—Husband of 
mortgagee carrying on business in a rented 
premises—Usufructuary mortgagee requiring the 
premises from tenant for the purpose of her 
husband’s bustness—If bona fide. 


Where the usufructuary mortgagee took 
the mortgage only for the purpose of enab- 
ling her husband (who was carrying on 
business in a rented premises) to run his 
business therein it cannot be said that the 
petition for eviction is not bona fide. The 
usufrauctuary mortgage cannot be treat- 
ed as a colourable transaction only on the 
ground that the mortgagor had earlier 
attempted to evict the tenant and failed. 

[Para. 3.] 
Petition under section 115 of Act V of 
1908 praying the High Court to revise the 
order of the District Judge, North Arcot, 
Vellore in C.R.O.P. 16/70-CG.M.A. No. 
45 of 1969. Sub-Court, Vellore, against 
H.R.C.O.P. No. 4 of 1969, District 
Munsif Court, Arni. 


K. Krishnamoorthy, for Petitioner. 


N. Sivamani and N. Krishna Mitra, 
Respondent, 


The Court delivered the following 


SO ee tenant is the petitioner 
erein and he questions the validity of the 
order of eviction passed against him at the 
instance of the respondent (landlady) un- 
der section 10 (2) (1) and 10 (3) (a) (iii) 
of Madras Act XVIII of 1960. ‘The respon- 
dent sought an order of eviction against 
the petitioner on two grounds (1) that 
she required the building bona fide for her 
own occupation for carrying on a business 
which her husband is carrying on in a tent- 
ed premises and (2) that the petitioner 
has committed wilful default in payment 
of the arrears of rent. The petition for 
eviction was resisted by the petitioner and 
his defence was four-fold. (1) That there 
is no relationship of landlord and tenant 
between the petitioner and the respon- 
dent who is only a usufructuary mo 

to whom he had not attorned, (2) that the 


for 
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respondent’s requirement is not bona fide 
as neither the respondent nor her husband 
was carrying on any business, (3) that the 
default, if any, was not wilful and (4) that 
the notice terminating the tenancy was 
invalid. The Rent Controller, the ap- 
pellate as well as the revisional authorities 
had concurrently held that the notice ter- 
minating the tenancy was quite valid and 
that the petitioner’s contention in that 
regard cannot be sustained. Hence this 
ground has been given up before me. 


2. On the question of default also the 
Courts below have concurrently held that 
the petitioner has committed wilful default 
in payment of the rents. This finding is 
challenged by the learned Counsel for 
the petitioner on the ground that, as 
there is no attornment by him to the 
respondent who is a usufructuary mortga- 
gee from the owner, Subramania Chettiar, 
rents are not payable to the respondent 
and therefore, there cannot be said to be 
any default much less wilful default. 
This contention of the petitioner has to 
be rejected in view of the provisions in 
section 76 (b) of the Transfer of Property 
Act which enables the mortgagee in 
possession to collect the rents and profits 
of the mortgaged property. After the 
usufructuary mortgage was intimated to 
the petitioner which is not disputed, the 
petitioner wag bound to pay the rent to 
the mortgagee and not to che mortgagor 
and the lability of the tenant to pay rent 
is only to the mortgagee and not to the 
mortgagor. In Pashupati v. Monjubhan}, 
it has been held that a person, who 
becomes entitled to possess the mortgaged 
property either by contract or by opera- 
tion of law becomes the landlord of the 
tenants of the mortgaged property and 
that the tenants of such property are 
bound to pay rent to him alone and not 
to the mortgagor. In Pulin Beha v. 
Miss Lila Dey, it was laid down that under 
the Indian law a letter of attornment is 
not necessary to complete the title of the 
assignee of the reversion, that under 
section 109 of the Transfer of Property 
Act, the title of the assignee is complete 
on the execution of the deed of assignment 
and it is not postponed till the notice of 
assignment and that the liability of the 





1. ALR. 1943 Cal. 160. 
2 ALR. 1957 Cal. 627. 
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tenant to pay the rent to the assignee 
arises frorn| the moment of the assignment 
though under proviso to section 109 the 
lessee is under no obligation to pay rent 
to the assignee if he had paid to the assig- 
nor without the notice of assignment. 
Section 109 of the Transfer of Property 
Act, specifically states that if the lessor 
transfers the property leased, the transferee 
shall possess all the rights of the lessor. 
In this case the respondent, after she 
became the usufructuary mortgagee, inti- 
mated that fact to the petitioner, 
demanded | the rent, but the petitioner 
chose not to pay the rent to the respondent 
stating that the usufructuary mortgage 
in a sham transaction entered into for 
the specific purpose of filing an eviction 
petition, as the owner had failed in his 
attempt to evict him earlier. Whatever 
the reasons which motivated the peti- 
tioner not!to pay the rent to the respon- 
dent, the fact remains, the rents have not 
been paid to the respondent even after 
the mortgage was notified and a demand 
had been made for payment of her rents 
to her. Hence I overrule the plea raised 
y the petitioner that there has been no 

ilful default in payment of the rent, 

d hold that wilful default has been 
duly A 


3. On the ground of bona fide require- 
ments also, I am inclined to agree with 
the Courts ‘below. It has been found that 
the respondent’ s husband is carrying on a 
business in a rented premises and the 
usufructuary mortgage has been taken 
only for enablin g the respondent’s husband 
to run his business there. The conten- 
tion on behalf of the petitioner that the 
respondent as usufructuary mortgagee 
cannot require the building for the use 
of her husband’s business, cannot be 
accepted in view of the decision of 
in Saraswathi 
wherein the 
learned udge has construed the scope 
of section) 10 (3) (a) (tt) of Madras Act 
XVIII of 1960 and has held that the 
requirement by the landlady’s husband 
of the premises belonging to the landlady 
for the purpose of a business carried on 
by him will be a ground for eviction 
under section 10 (3) (a) (ii). The 


(1967) 2 M.LJ. 81: IL.R. (1968) 2 
Mad, 384; ALR. ,1968 Mad, 70. 
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petitioner’s further submission is that the 
requirement of the respondent cannot 
be said to be bona fide as the usufructuary 
mortgage in favour of the respondent is a 
colourable trasaction brought out by the 
owner, Subramania Chettiar, when he 
failed to evict the petitioner on earlier, 
occasions. I am not inclined to treat 
the usufractuary mortgage deed as 
colourable transaction only on the ground 
that the mortgagor had earlier attempted 
to evict the petitioner and failed. In 
this case the evidence on record clearl 
establishes that the respondent took, 
the usufructuary mortgage only for the 
purpose of enabling her husband to run 
his business therein and in the face of that 
fact, it cannot be said that the petition 
for eviction is not bona fide. A usufruc- 
tuary mortgagee will also be a landlord 
within the meaning of section 2 (6) of 
Madras Act XVIII of 1960 has been 
early held by the decision of Venkata- 
raman, J. In Baluswamt Servai v. Raju 
Servait, In that case a usufructuary 
mortgagee was held to be entitled to 
evict the tenant of the premises on the 
ground of his bona fide requirement of 
the premises for his personal occupation. 


4. On a due consideration of all the 
facts and circumstances and the materials 
adduced before the Court, I hold that 
the respondent has been rightly held to 
be entitled to an order of eviction. The 
civil revision petition is, therefore, dis- 
missed. No costs. Time for vacating 
three months, 


V.S. Petition dismissed, 


1. (1966) 2 M.LJ. 4. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT:—G. Ramanujam, J. 


B. S. Rajarama Iyer and another 
Petitioners* 


U. 


Parasumanna K. Ramaswami Iyer (dead) 
and others .. Respondents. 


Madras City Tenants Protection Act (III of 
1921), sections 7, '7-A—Vacant site—Applica- 
tion by landlord for fixation of rent—Maximum 
enhancement fixed by proviso to section 7— 
Application by tenant for fixation of rent— 
No prescription of any maximum—Restriction 
provided in an application by landlord not to 
be imported to an application filed by tenant. 


In an application filed by the landlord 
under section 7 of the Act, for fixation of 
rent in respect of a vacant land, the pro- 
viso to the section restricts the power of 
Court to enhance the rent by twenty-five 
per cent, only. But section 7-A providing 
for a similar application at the instance 
of the tenant, does not contain such a 
restriction. The proviso to section 7 
cannot be imported into section 7-A. 
This may be an unintended lacuna in the 
Act, but it is not for the Court to supply 
the omission. [Para. 4.] 


Petition under section 115 of Act V of 
1908 praying the High Court to revise 
the order of the Sub-Court, Madurai in 
A.S. No. 8 of 1962—O.P.No. 54 of 1960 
District Munsif, Madurai Town. 


A, Sundaram Ayyar, for Petitioners. 


S. Ramasubramanaim, for Respondents. 
The Court delivered the following 


Jupoment:—The petitioners herein are 
the legal representatives of the original 
landlady. The respondent who is a 
tenant in respect of a vacant piece of land, 
filed an application for fixation of fair 
rent under section 7-A of the Madras 
City Tenants Protection Act, 1922, herein- 
after referred to as the Act. That peti- 
tion was resisted by the petitioners on 
two grounds : (1) that the tenant cannot 
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seek the benefit of the said Act and have 
the fair rent fixed under the provisions 
of that Act and (2) that a portion of the 
property referred to in the petition for 
fixation of fair rent was not the subject- 
matter of the original lease. The learned 
District Munsif, Madurai town, held that 
the ground of objection raised by the 
petitioners was not tenable that the tenant 
was entitled to the benefits of the Act 
and that the entire property for which the 
fair rent is sought to be fixed comprised 
in the original lease deed. After rejecting 
the objections raised by the petitioners 
the learned District Munsif proceeded to 
fix the fair rent for the site. Having 
regard to the fact that the original rent 
of Rs. 10 a month was fixed in November, 
1944, and that the site is situated in an 
important locality and a crowded place 
in Madurai town, he fixed a sum of Rs. 30 
as the fair rent for the same. 


2. Aggrieved against the enhancement 
ofrent from Rs. 10 to Rs. 30 a month, 
the tenant filed an appeal before the Sub- 
Court, Madurai. The petitioners-land- 
lords also filed a memorandum of cross- 
objections reiterating their two conten- 
tions which were found against by the 
first Court. The appellate Court also 
found that the two contentions put for- 
ward by the petitioners that the Act will 
not apply to the respondents-tenants and 
that the entire property for which the fair 
rent is sought to be fixed was not included. 
in the original lease were not tenable. 
However, on the quantum of fair rent, 
the appellate Court took the view that 
though the tenant has filed an application 
for fixation of reasonable rent under sec- 
tion 7-A of the Madras City Tenants 
Protection Act of 1922, the restriction on 
the Court under section 7 had to be 
applied to this case, that if that restriction 
were to apply, the reasonable rent fixed 
by the first Court at Rs. 30 could not be 
correct and that the maximum rent on the 
application of the proviso to section 7 can 
only be Rs. 12.50 per month. 


3. In that view, it fixed the reasonable 
rent at Rs. 12.50. 


4, The petitioners are aggrieved against 
the order of the lower appellate Court 
reducing the reasonable rent from Rs. 30 
to Rs. 12.50 a month. The learned 
Counsel for the petitiones contends that 


f 
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the lower appellate Court was in error 
in importing the proviso occurring in 
section 7 to an application filed under 
section 7-A and that the interpretation 
adopted by the lower appellate Court runs 
counter to the express statutory provision, 
According |to the learned Counsel in an 
application filed by the tenant for fixation 
of reasonable rent under section 7-A, the 
Court’s power to fix the reasonable rent 
is not conditioned or limited, and the 
considerations which have to be taken 
into account in disposing of an application 
filed by the landlord under section 7 can- 
not be taken into account. I am inclined 
to agree with the said contention. Sec- 
tion 7 of the Act provides for an applica- 
tion by the landlord for fixation of reason- 
able rent and it directs the Court to fix 
such rent|as it deems reasonable. But 
the proviso to section 7 states that the 
rent previously payable for the land shall 
not be enhanced by more than 25 paise 
in the rupee. The effect of the said 
proviso is that the Court’s power to fix 
reasonable: rent is not absolute but is 
restricted land the maximum enhance- 
ment can be only by 25 per cent. Sec- 
tion 7-A which provides for the fixation 
of reasonable rent at the instance of the 
tenant does not however impose any 
such limitation. That section states that 
the Court has to fix a reasonable rent for 
the occupation of the land or where on an 
application under section 7 the rent has 
been previously enhanced, the Court has 
to fix such rent as it deems reasonable, 


. | . . . 
There is no such proviso to this section 


as the one occurring in section 7. Section 
7 specifically states that though the Court 
may fix higher sum as reasonable rent, 
it has no power to fix any amount over 
and above 25 per cent. of the rent that was 
being paid! on the date of the application. 
But section 7-A gives power to the Court 
to fix such rent as is reasonable without 
imposing any limitation thereon. When 
a statute provides for two different situa- 
tions under separate provisions and cur- 
tails or limits the power of the Court in 
one case and does not so curtail or limit 
the power in another it cannot be inferred 
that the Legislature intended to impose 
the same limitation on Courts while exer- 
cising the ;powers under both the provi- 
sions. It may be that the Legislature 
thought that when a tenant applies for 
fixation ofjfair rent, there is no likelihood 
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of enhancement and that enhancement 
is likely in cases where landlord applies 
for fixation of fair rent and that is why 
the limitation occurring in the proviso 
to section 7 was not expressly provided 
under section 7 A. But the Court has to 
interpret the provisions of the statute as 
they exist on the statute book. In my 
view the power of the Court to fix a 
reasonable rent under section 7-A cannot 
be eurtailed or limited with reference to 
what has been stated in section 7. The 
learned Counsel for the respondent how- 
ever seeks to justify the interpretation 
placed by the lower appellate Court on 
section 7-A on the ground that it provides 
that tenant can apply for reduction of the 
rent fixed by the Court under section 7 
earlier at the instance of the landlord and 
that this shows that the Court cannot fix 
a reasonable rent beyond 25 per cent. of 
the contract rent. I am not impressed 
by that contention for section 7 merely 
provides for the various circumstances 
under which the tenant can apply for 
fixation of a reasonable rent. A mere 
reference to section 7 cannot take in the 
proviso to that section in respect of pro- 
ceedings initiated under section 7-A. It is 
true that the legislative intention seems to 
be clear that the standard rent cannot be 
enhanced beyond 25 per cent. But 
such an intention cannot be gathered 
from the provisions of section 7-A. As 
contended by the learned Counsel for 
the respondent there may not be any 
justification for distinguishing an applica- 
tion for fixation of reasonable rent filed 
by the landlord and the one at the instance 
of the tenant. But so long as the legis- 
lative intention is not express or implied in 
section 7-A, it is not possible to limit the 
power of the Court to fix any rent as it 
deems reasonable as provided in section 
7-A. It may be an unintended lacuna 
in the Act. But it is not for the Court to 
supply the omission. I therefore dis- 
agree with the view taken by the lower 
appellate Court and hold that in a pro- 
ceeding under section 7 A, a reasonable 
rent that may be fixed by the Court can- 
not be limited to 25 per cent. above the 
rent that was being paid on the date of 
the application. In this case, the lower 
appellate Court has reduced the reason- 
able rent from Rs. 30 to Rs. 12.50 on the 
ground that the proviso to section 7 is 
applicable to section 7-A as well and it 


126 


has not gone into the question as to what 
will be the reasonable rent in respect of 
the site in question and whether the reason- 
able rent fixed by the lower Court is 
correct or not. I therefore set aside the 
order of the lower appellate Court and 
remit it for further consideration for fixing 
the reasonable rent, There will be no 
order as to costs. 


V.S. Order set aside: matter 


remitted. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS, 


Present :—G. Ramanujam, F. 


T. N. Ranganathan Petitionsr* 
v. 
T. K. Subramaniam Respondent. 


Civil Procedure Code (V of 1908), Order 23, 
rule 1—Application by plaintiff seeking with- 
drawal of suit with liberty to file fresh suit on 
same cause of action—Order permitting with- 
drawal without liberty and dismissal of suit as 
withdrawn—Order liable to be set aside. 


Where a plaintiff seeks to withdraw a suit 
with liberty to file a fresh suit on the same 
cause of action, the Court cannot direct 
the withdrawal of the suit without giving 
liberty to file a fresh suit on the same cause 
of action. If the Court thought that the 
plaintiff is not entitled to the liberty 
sought for by him, it should dismiss the 
application. But an order dismissing 
the suit on the ground that it was with- 
drawn is not proper and is liable to be 
set aside. [Paras. 5 & 6.]. 


Petition under section 115 of Act V of 
1908 praying the High Court to revise the 
order of the District Munsif Court, Salem 
in I.A.No. 919 of 1968 in O.S. No. 982 
of 1966. 


S. Rajaram, for Petitioner. 
B.V. Viswanatha Iyer, for Respondent. 


The Court delivered the following 


Jupement:—The petitioner herein filed 
a suit, O.S.No. 982 of 1966 on the file 
of the District Munsif’s Court, Salem, for 
declaration that the suit wall is common 
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both to the plaintiff and the defendant 
and for consequential reliefs. It appears 
that the petitioner obtained an interim 
order of injunction at the first instance but 
it was later on vacated at the instance of 
the respondents herein. After the interim 
injunction was vacated the petitioner filed 
an application in J.A.No, 919 of 1968 for 
permission to withdraw the suit with 
liberty to file a fresh suit under Order 23, 
rule 1, Civil Procedure Code. The said 
application was opposed by the respon- 
dent on the ground that the petitioner was 
not entitled to have liberty to file a fresh 
suit on the same cause of action, The 
application was considered by the lower 
Court and it felt that the petitioner has 
not made out a case for the grant of liberty 
to file a fresh suit on the same cause of 
action. But at the same time the lower 
Court granted permission to the petitioner 
to withdraw the suit without liberty to 
file a fresh suit on the same cause of action 
and the Court also directed the costs of 
the suit being paid by the plaintiff to the 
defendants. The order in I.A. No. 919 of 
1966 was followed up by the dismissal 
of the suit on the same day with the follow- 
ing observations. 


2. “Taken up today. Suit withdrawn 
on petition”. The petitioner questions 
the correctness of the order of the lower 
Court passed in his application for with- 
drawal of the suit with liberty to file a 
fresh suit on the same cause of action. 


3. Itis contended firstly that, the grounds 
mentioned by the petitioner in support of 
the application are sufficient for the grant 
of leave to withdraw the suit with liberty 
to file a fresh suit on the same cause of 
action and that the lower Court was in 
error in refusing the leave as prayed for. 
Secondly it is contended that, even if 
the petitioner has not made out a case 
for grant of liberty, the lower Court had 
no jurisdiction to cut up the prayer in his 
petition and grant permission to with- 
drawal the suit without liberty and proceed 
to dismiss the suit on the ground that the 
petitioner (plaintiff) has withdrawn the 
suit. 


4. As regards the first contention I am 
not inclined to agree with the learned 
Counsel, The Court below has gone into 
the circurnstances under which the suit 
js sought to be withdrawn and has held 
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that the petitioner has not made outa case 
for permission to withdraw the suit with 
liberty to file a fresh suit on the same cause 
of action. I am inclined to agree with 
the reasoning given by the lower Court 
for holding that the petitioner is not 
entitled 'to have the liberty to file a fresh 
suit on the same cause of action. In this 
case it is not for any formal defect that 
the suit'is sought to be withdrawn. The 
reason given for the withdrawal of the 
suit is that the interim injunction granted 
earlier by the Court has been withdrawn 
as a result of which, the respondents are 
proceeding with the construction on the 
common wall. The above facts, even 
if true, cannot entitle the petitioner to 
have the liberty to file a fresh suit on the 
same cause of action. I am of the view 
that there are no sufficient grounds for 
the petitioner to institute a freseh suit on 
the sarne cause of action and the lower 
Court was right in taking the view it did 
with reference to the petitioner’s right 
to have the liberty to file a fresh suit. 


5. As regards the second contention how- 
ever I find that there is considerable force. 
When the petitioner seeks to withdraw 
the suit with liberty to file a fresh suit on 
the same cause of action, the lower Court 
cannot direct the withdrawal of the suit 
without giving liberty to file a fresh suit 
on the same cause ofaction. Ifthe Court 
thought that the petitioner is not entitled 
to the liberty sought for by him, it should 
have dismissed the application without 
dismissing the suit on the basis that it has 
been withdrawn. As pointed out by 
Wanchoo, G.J., (as he then was) in Maru 
v. Mt. Najot, when an application for per- 
mission to withdraw a suit with permis- 
sion to institute a fresh suit is made under 
sub-rule (2) of Order 23, Civil Procedure 
Code, is not open to the Court to treat it 
as if it is an application under sub-rule (1) 
without any condition and to grant the 
prayer for withdrawal and refuse the 
prayer for permission to bring a fresh 
suit and the prayer under sub-rule (2) 
must be treated as one whole and the 
Court may either reject the entire prayer 
and allow the suit to proceed or allow the 
entire prayer, that is, permit the withdrawal 
of the suit with liberty to bring a fresh 
suit. The reason isobvious. Ifthe Court 





1. AIR. 1959 Raj. 53. 
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ts the petitioner the permission to 
withdraw, but refuses the permission to 
institute a fresh suit, the result would be 
that the plaintiff would be deprived of 
carrying on with the suit as best as he 
can and would also not be permitted to 
file a fresh suit on the same cause of action, 
and it was not the intention of the Legis- 
lature that the plaintiff should be put to 
this loss by breaking up the prayer for 
withdrawal with permission to file a 
fresh suit about the same subject-matter 
into two parts. This is also the view 
taken in Marudachala Nadarv. Chinna- 
muthu Nadar1. 


6. The learned Counsel for the respon- 
dents, however, submits that the facts in 
this case will fall within the ruling of 
Panchapakesa Ayyar, J., in Veeraswami v. 
Lakshmudu?. In that case the plaintiff 
filed a petition to withdraw suit with 
permission to file a fresh suit regarding 
the same subject-matter under Order 23, 
tule 1 (2), Civil Procedure Code, and 
the Court was not willing to grant the 
permission sought for but passed an 
order ‘‘ the petitioner may withdraw the 
suit if he wants. This is not a case for 
which permission can be given to with- 
draw the suit with liberty to bring a fresh 
suit. Petition is dismissed.” When that 
order was challenged in revision before 
this Court, it was expressed that the 
order passed by the lower Court gave 
an option to the plaintiff to withdraw the 
suit if he wants and there is no order by 
the Court dismissing the suit as having 
been withdrawn. I do not see any simi- 
larity between the facts in that case and 
the facts arising in this case. In this 
case the lower Court has actually passed 
an order permitting the petitioner to 
withdraw ‘‘the suit without liberty and 
providing for the costs of the suit to the 
respondents and dismissing the suit simul- 
taneously as having been withdrawan on 
petition’. The learned Counsel for the 
respondents submits that the petitioner 
could have resisted the dismissal of the 
suit as having been withdrawn and offered 
to yo on with the trial of the suit without 
allowing the suit to be dismissed as having 
been withdrawn. But from the records 
it is seen that the lower Court passed an 
order both in the application as well as in 





1. ALR. 1932 Mad. 155 (1). 
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the suit simultaneously and that there 
was no time lag between the disposal of 
the application as well as the suit, Even 
in the decision in Veeraswami v, Lakshmudu,1 
it has been made clear that when an 
application is filed for withdrawal of the 
suit with permission to file a fresh suit on 
the same cause of action, the Court has a 
right to dismiss the petition telling the 
petitioner that he might withdraw the 
suit if he wants, but it will not give him 
permission to file a fresh suit regarding 
the same subject-matter, and that such 
an application must be allowed or refused 
in toto and that if the liberty is refused the 
suit should not be dismissed at once but 
retained for trial in the usual course and 
the Court cannot divide the petition into 
two and accept the withdrawal and refuse 
the liberty in the same order. In this 
case the lower appelate Court after find- 
ing that the petitioner is not entitled to 
the liberty sought for should have dis- 
missed the application and given a liberty 
to the petitioner to proceed with the suit. 
But the lower Court has, however, pro- 
ceeded to order the petition permitting 
him to withdraw the suit without liberty 
and actually dismissed the suit as having 
been withdrawn. The order of the lower 
Court cannot be supported and has to 
be set aside. I, however, uphold the 
order of the lower Court that the peti- 
tioner has not made out a ground for 
giving liberty to file a fresh suit on the 
same cause of action. The result is that 
the order giving him permission to with- 
draw the suit is set aside tand the conse- 
quential order passed in the suit dismiss- 
ing the suit as having been withdrawn on 
petition isalsoset aside. The lower Court 
is directed to restore the suit to file and 
dispose of the same on merits. As the 
suit is of the year 1966, the lower Court is 
directed to dispose of the suit as early as 


Possible. No costs. 

V.S. Permission to 
withdraw the Suit 
set aside: Remitted, 


a a 
1. (1951) 1 M.L.J. 194. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—V. V. Raghavan, 7. 
Muthu Venkatarama Reddiar.. Petitioner* 
D. 


Varadaraja Kounder .. Respondent. 


Evidence Act (I of 1872), sections 65 and 66— 
Secondary evidence—Agreement of sale entered 
into with the defendant but sale to plaintiff— 
Agreement of sale with vendor—Failure to 
produce on notice sent by defendant—Oral 
evidence of contents of agreement by defendant— 
Secondary evidence admissible. 


The vendor who entered into an agree- 
ment of sale with the defendant, later 
sold the property to the plaintiff who 
filed the suit for declaration and recovery 
of possession. The agreement of sale 
was with the vendor. On the objection 
of the plaintiff oral evidence of the contents 
of the agreement of sale was held inadmis- 
sible. 


Held, the order of the trial Court excluding 
oral evidence of the contents of the agree- 
ment of sale was wrong and liable to be 
set aside. [Para. 6] 


The vendor who sold the property to the 
plaintiff and the defendant is common and 
is not a party to the suit. Oral evidence 
of the contents of the agreement of sale 
which is in the possession of the vendor 
is admissible in evidence when the defen- 
dant issued a notice under section 66 of 
the Act to the vendor and he failed to 
produce the same. [Para. 6] 


Petition under section 115 of Act V of 
1908 praying the High Court to revise the 
order of the District Munsif, Cuddalore 
in O.S.No. 35 of 1967. 

P.S. Ramachandran, for Petitioner. 


‘T.R. Mani, for K. Sarvabhauman and K. 
K. Sampath, for Respondents. 


The Court delivered the following 


Orver.—The first defendant is the peti- 
tioner. The suit is for declaration of the 
plaintiff’s title to the suit property and 
ERE a 


*C.R.P. No. 1940 of 1969. 
17th February, 1974, 


1 
1 


n] 
i 

for recovery of possession under a sale 
deed dated gth July, 1965 executed by 
Sivaprakasa and an exchange deed Exhi- 
bit A-2. The first defendant resisted 
the suit on the ground that he is in posses- 
sion of the western half of the suit pro- 
perty, originally under a usufructuary 
mortgage dated 23rd June, 1962 and 
later under an agreement of sale by 
Sivaprakasa in his favour dated 2end 
August 1964. The first defendant con- 
tended that the agreement of sale was 
reduced tó writing on stamp papers 
supplied by the vendor Sivaparakasa 
that one Ratnasabapathi Pillai wrote the 
said agreement, that one Ramalingam 
had attested it, that he purchased stamp 
papers in his name for completing the 
sale transaction, that he gave them to the 
vendor Sivaprakasa to get the sale deed 
written up on the stamp papers, that 
Sivaprakasa, instead of completing the 
sale transaction, sold the suit property to 
the plaintiff, and that, therefore, ‘the 
plaintiff being a subsequent vendee has no 
title to the suit property. 


2. The trial of the suit commenced and 
the first defendant examined himself as 
D.W.1. In the course of his evidence, 
the first defendant referred to the agree- 
ment of sale, and, when he let in oral 
evidence regarding the contents of the 
said agreement, the plaintiff raised an 
objection to the same. The learned 
District Munsif upheld the objection 
and passed an order dated 14th October, 
1969 refusing to allow the first defendant 
to let in oral evidence regarding the con- 
tents of ‘the document. The present 
revision pétition is filed by the first defen- 
dant against the said order of the learned 
District Munsif. 


| 
3. Under, section 61 of the Evidence 
Act, the contents of document may be 
proved either by primary or by secondary 
evidence. : What is primary and secon- 
dary evidence, is explained in section 62 
and section 63 respectively. Section 64 
provides for proof of the contents of 
documents only by primary evidence 
by production of the documents them- 
selves, except in cases falling under sec- 
tions 65 and 66. The result is that, 
when the primary evidence is not avail- 
able, proof'by secondary evidence is permi- 
sible. Under what circumstances secon- 
dary evidence is permissible, is contained 
17 
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in the seven cases enumerated in 
Section 65. We are here concerned with 
section 65 (a) which runs: 


‘65. Secondary evidence may be 
given of the existence, condition or 
contents of a document in the follow- 
ing cases: 


(a) when the original is shown or 
appears to be in the possession or power 
of the person against whom the docu- 
ment is sought to be proved, or of any 
person out of reach of, or not subject to, 
the process of the Court, or of any person 
legally bound to produce it, and when 
after the notice mentioned in section 
66, such person does not produce it.” 


4. It is thus seen that secondary evi- 
dence of a document is perinissible only 
when the party desirous of having such 
evidence admitted has proved that the 
document is not in his possession, that he 
had done what could be done to procure 
the production of the original document, 
that the original document is in possession 
or power of the person against whom the 
document is sought to be proved, and 
that, though notice under section 66 was 
issued to the person who is in possession 
of document to produce the document, he 
has failed to do so. In order to avail the 
machinery under sections 65 and 66, it is 
therefore, necessary to establish that a 
document was executed, and that the 
said document is not with him but is in the 
possession or power of the person against 
whom the document is sought to be 
proved, In this connection reference may 
be made to three decisions which are 
material. In Biswanath v. Dhapu Debi, 
where, when the original document was 
not in pos.ession of the plaintiff, when no 
finding was recorded that the defendant 
was in possession of the original document 
and when the plaintiff tendered certified 
copy of the document, the learned Judge 
held as follows: 


“In order to enable the plaintiff to 
tender the certified copy as a secondary 
evidence, it is enough for the plaintiff to 
prove that the original is not in his 

- possession and so far as he is concerned 
it is lost.” 








1. AIR. 1960 Cal, 494, 
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5. This dccision is directly in point. In 
Sudhakar Misra v. Nilkantha Das, the Patna 
High Court held that where the original 
document is in possession or control of the 
party taking objection and where suck a 
party fails to produce the original docu- 
ment, proviso 2 to section 66 applies and 
notice to the party to produce the original 
document is not necessary. On the facts 
of the case, the secondary evidence was 
held admissible. In British Transport Co. 
v. Suraj Bhan®, the Allahabad High Court 
held that the agreement having been 
upheld by the appellant-company, second- 
ary evidence to prove the contents of the 
document could be given in view of 
clause (îi) of the proviso to section 66 
ied with section 65 (a) of the Evidence 
ct. 


6. In the present case, the vendor who 
sold the property both to the plaintiff 
and the first defendant is common and he 
is not a party to the suit. The first 
defendant’s case is that the agreernent 
in question was given to the vendor. 
The vendor is subject to the process of 
the Court below. But, he not being a 
party to the suit, the question for consi- 
deration is whether he is bound to pro- 
duce the agreement in question. Techni- 
cally speaking, in one sense every person 
summoned to produce a document is 
bound to produce the same. The plaintiff 
who purchased the same pioperty from 
Sivaprakasa, does not evidently want the 
document to be produced in evidence 
which, when produced, may weaken his 
case. In the circumstances of the case 
oral evidence as to the contents of the 
agreement could be given, when the 
first defendant issues notice under section 
66 to Sivaprakasa and he fails to produce 
the same. The order of the Court below 
excluding oral evidence is wrong, and it is 
hereby set aside. The civil revision 
petition is allowed. Thete will be no 
order as to costs. 


V.S. Petition allowed, 


.R. 1936 Pat. 129. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—V. V. Raghavan, 7. 
M. E. Balkis Beevi Ammal Petitioner* 


U 


Jubeda Beevi Ammal and others 
Respondents. 


Civil Procedure Code (V of 1908), section 
132—Personal appearance—Exemption of cer- 
tain women—Application for examination of 
pardanashin lady, defendant, on commtssion— 
Gosha woman—Examination in Judges 
chambers. 


The order of the trial Court dismissing 
the application filed by the defendant that 
she being a pardanashin lady observing 
gosha should be examined in commission 
on the ground that the plaintiff (second 
wife of her husband) did not observe 
gosha is illogical and is liable to be set 
aside. The defendant gosha lady should 
be examined in the chambers of the Judge. 


Mahomed Ismail Maracair v. Wazir Bibi 
Saheba, 1.L.R. (1951) Mad. 433: (1950) 
2 M.L.J. 385, referred to. 


Petition under section 115 of Act V of 
1908 praying the High Court to revise 
the orde: of the Additional Sub-Court, 
Thanjavur in I.A. No. 167 of 1970 in 
O.S. No. 108 of 1968. 


T. Srinivasan, for Petitioner. 


'R. G. Rajan, fo. Respondent. 


The Court made the following 


Orver.—The defendant is the petitioner. 
The suit is for declaration of title to the 
suit house and an injunction restraining 
the defendant from interfering with the 
plaintiff’s possession and alternatively for 
possession, The first plaintiff and the 
defendant are the wives of one Moham- 
mad Sheriff Rowther. The defendant 
claiming to be a pardanashin lady filed 
I.A. No. 167 of 1970 to have her examined 
on commission on the ground that she 
strictly observes gosha, and therefore 
unable to attend Court and give evidence. 
In the counter affidavit filed the respon- 





*C.R.P. No. 1801 of 1970. 
9th February, 1971. 
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dent-plaintiff contended that the defen- 
dant is séen travelling in buses and freely 
moving outside in Kothanallur and neigh- 
bouring : villages and therefore she is 
not a lady observing gosha and therefore 


there is no impediment to her coming into- 


Court to give evidence. The learned 
Subordinate Judge dismissed the applica- 
tion. The above revision petition is 
filed against the said order. It is con- 
tended dn behalf of the petitioner that a 
commission to examine a person who 
falls within the class of woman described 
in section 132 (1), Civil Procedure Code, 
should issue as a matter of course and the 
learned Counsel draws my attention to the 
case of| Mohammad Ismail Maracair v. 
Wazir Bibi Saheba!. The learned Subor- 
dinate Judge while referring to the above 
decision; held that because the first plain- 
tiff who jis the second wife and younger to 
the defendant does not observe gosha 
the defendant who is the first wife and 
older cannot be said to be in gosha. I do 
not understand the logic of the reasoning 
of the learned Subordinate Judge. Judi- 
cial notice may be taken of the fact that 
younger, Muslim ladies in modern times 
discard 'gosha, but it is illogical to infer 
therefrom that older Muslim ladies also 
do not!observe gosha. I, therefore set 
aside the order of the lower Court and 
direct the defendant to be examined by 
the learned Subordinate Judge in cham- 
bers, as directed by his Lordship Raja- 
mannar; C.J., in Mohamad Ismail Maracair 
v. Wazir Bibi Sahebat. The revision 
petition is allowed. There will be no 
order as to costs. 


V.S. 





Revision Petition 
allowed. 





t 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—V. V. Raghavan, F. 

Chelliah Thevar (died) and others 
Petitioners* 

v. 

Muthiralappa Kudumban Respondent» 


Negotiable Instruments Act (XXVI of 1881), 
section 78—-Promissory note—To whom pay- 
ments should be made—Payment to person 
other than the payee—Not a valid discharge. 


The plea of the defendant in a suit to 
enforce a prorissory note executed in 
favour of the plaintiff, that the amount 
has been paid to the brother of the plain- 
tiff, is not tenable in view of section 78 of 
the Act which requires payment to be 
made to the payee. [Para. 4.] 


Petition under section 25 of Act IX of 
1887 praying the High Court to revise 
the decree of the District Munsif’s Court, 
Paramakudiin S. Q. S.No. 195 of 1968. 


T.S. Subramaniam and M.R. Venkataraman, 
for Petitioners. 


K. Parasaran and S. Rajaram, for Res- 
pondent. 


The Court delivered the following 


Jupcoment:—The plaintiff is the petitioner. 
The suit was on a promissory note exe- 
cuted on 6th May, 1965 in favour of the 
plaintiff by the defendant for a sum of 
Rs. 400. As the defendant did not pay 
in spite of demands the suit was filed. 


2. The defence to the suit was that the 
suit claim was discharged by payment to 
the plaintiff’s brother who is not the 
promissee. The trial Court upheld the 
defence and dismissed the suit. The 
present revision petition is filed against 
the said order. 


3. The promissory note stands in the 
name of the plaintiff and the discharge by 
payment made toa person who is not 
the holder of the promissory note, cannot 
prevent the holder of the promissory note 
from suing on the note for recovery of 
the amount due, Under section 78 of 
*C.R.P. No. 610 of 1969. 

8th January, 1971, 


132 


the Negotiable Instruments Act, the pro- 
missee alone can maintain a suit and no 

yment made to a person who is not the 
Kode can be recognised. On this quis- 
tion there is a direct decision in Subba 
Narayana Vathiar v. Ramaswami Iyer1, to 
the following effect: 


“In our opinion sections 78 and 8 are 
clearly applicable........ Section 78 
provides that subject to the provision 
of section 82 (c) which do not apply 
here ‘payment of the amount due 
on a promissory note must, in order to 
discharge the maker, be made to the 
holder.’ These provisions are impera- 
tive and in our opinion preclude the 
maker when sued on the instrument 
from pleading discharge by payment 


te 


to anyone but ‘the holder’, 


4. Following the above decision I hold that 
„Ithe plea of discharge by payment to the 
brother of the payee put forward by tke 
defendant, cannot be accepted in a suit 
filed by the holder of a promissory note. 
The order of the lower Court is set aside 
and the suit decreed as prayed for. There 
will be no order as to costs in this Court. 


V.S. Order set aside ; 
Suit decreed, 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—V. V. Raghavan, F. 


Velammal and others Petitioners.* 


D. 


Chokkiah Gounder and others Respondents. 


Civil Procedure Code (V of 1908), Order 6, 
rule 17—Amendment of plaint—Subsequent 
events—Original suit by wife seeking mainten- 
ance from husband—Death of husband pending 
suitt—Amendment seeking relief of partition 
and separate possession of a share in the pro- 
perties—May be allowed. ` 


Amendment of the plaint can be allowed 
to meet the ends of justice, based upon 
cause of action noi subsisting at the time 
of the suit but arising subsequent thereto 
to shorten litigations and subserve ends 
of justice. [Para. 6.] 


sae (1907) I.L.R. 30 Mad. 88: (1907) 16M.L.J. 
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While originally a wife claimed mainten- 
ance from her husband in the plaint, an 
amendment to the plaint, consequent 
on the death of the husband, seeking 
the relief of partition and separate posses- 
sion of the share of the property, can be 
allowed. [Para. 3.] 


Petition under section 115 of Act V of 
1908 praying the High Court to revise the 
order of the District Munsif of Palani 
in I.A.No. 1305 of 1969 in O.S. No. of 
1965. 

R.G. Rajan, for Petitioners. 

T.R. Moni, for Respondents. 


The Court made the following 


Orver.—-The plaintiffs are the petitioners. 
The suit is by the widow of Velusami 
Gounder for herself and as next friend of 
her daughters who are the second and third 
plaintiffs for past and future maintenance 
against her husband who was the first 
defendant. ‘Subsequent to suit the first 
defendant died leaving behind him the 
petitioners and two sons and his mother as 
heirs. The sons and mother are implead- 
ed as defendants 7 to 9. Consequent 
on the death of the first defendant, the 
plaintiffs who have a half share in the 
suit properties filed I.A.No. 1305 of 1969 
for amendment of the plaint in the altered 
circumstances seeking to claim partition 
and separate possession of their half share. 
The application was opposed by the third 
defendant on the ground that the arnend- 
ment, if allowed, will change the charac- 
ter of the suit as also the cause of action. 
The trial Court upheld the objcetion and 
dismissed the application. The present 
civil revision petition is filed against the 
said order. 

2. The suit as originally filed was one for 
maintenance and the cause of action for 
the suit was the husband’s neglect to 
maintain the plaintiffs. By reason of the 
husband’s death, the right of the plaintiffs 
has enlarged giving rise to a claim for 
partition and separate possession of a 
half share as and from the date of the 
death of the husband. Ordinarily the 
decree in a suit should accord with the 
rights of the parties as they stand at the 
date of the institution of the suit. But 
where it is shown that the original relief 
claimed has by reason of the subsequent 


‘change of circumstances become inappro- 


1 
a 


moO 


priate or that it is necessary to have a 
decision of the Court in the altered cir- 
curnstances in order to shorten the litiga- 
tion or to do complete justice between the 
parties, it is incumbent upon the Court 
to take note of the altered circumstances 
which happened subsequent to the filing 
of the suit, and mould its decree accord- 
ing to the circumstances at the time the 
decree is made. 


3. In the present case, the plaintiffs 
claimed future maintenance and after the 
death of the first defendant no decree for 
maintenance subsequent to the date of 
his death'could be granted as the plaintiffs 
will be entitled to a higher right, namely, 
one of partition. In order, therefore, to 
facilitate the grant of a decree and shorten 
the litigation it is just and necessary that 
Ithe amendment is ordered. 


4, In the Full Bench decision reported 
in Sundaram Iyer, in re.1, it was held at 
page 11g as follows: 


‘Broadly and generally stated, the 
rule is that the rights of parties have to 
be determined and pronounced upon 
as on'the date of commencement of 
the ‘lis’ before the Court. This is not, 
however, a stubborn or inflexible rule 
and it has to give way in instances 
where, unless the subsequent events are 
considered and taken into account, 
gave injustice would result or the 
decision of the Court would become 
a mockery. A spouse applies for 
restitution of conjugal rights. During 
the pendency of the proceeding, the 
marriage is dissolved by a decree of 
competent Court. The Court dealing 
with the restitution application is 
bound to have regard to the altered 
circumstances, A landlord sues to evict 
his tenant on the ground of forfeiture 
of lease. Before the suit is tried, the 
term of the lease expires. The Court 
can take notice of this circumstances 
and grant relief. It would be pedantry 
to multiply instances. The discretion 
of the Court, under its inherent 
powers, to adjust the rights of parties 
on the basis of events happening after 
the starting of the action, is well 
recognised and accepted as a rule of 





a (1963) 1 M.LJ. 113: ILL.R. (1963) Mad. 
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justice, equity and good conscience. In 
some cases it is almost the duty of the 
Court to advert to subsequent events 
brought to its notice lest it should fail to 
do substantial justice between the 
parties.” 
5. In Bhimudu v, Pitchayya,!, Yahya Ali, J. 
had to consider the need for amendment 
of the plaint arising after the filing of the 
plaint. The headnote in the said decision 
brings out the position : 


“The plaintiff alleged in his plaint 
that he was adopted by his uncle, 
defendant 1, who on the advice of his 
daughter was attempting to alienate 
the properties belonging to the joint 
family of the plaintiff and defendant 1. 
Plaintiff, therefore, asked for the parti- 
tion of his share and separate possession 
thereof and for other consequential 
reliefs. Subsequent to the institution 
of the suit and before service of sum- 
mons, defendant 1 died and his widow 
and daughter were brought on record 
as defendants 3 and 4. They set up a 
will executed by defendant 1 in their 
favour and claimed all the properties. 
Consequent on the death of defendant 
1 and in view of the will set up the plain- 
tiff in order to ask for reliefs appro- 
priate to the altered situation sought to 
amend the plaint by asking for possession 
of the entire properties for declaration 
that defendants 3 and 4 had no right to 
the properties and that the will set up 
by them was not genuine. 


Held, that the necessity for the amend- 
ment arose out of the circumstances 
which happened after the filing of the 
suit, namely, the death of defendant 1. 
It was a necessary and just development 
of the original case that the plaintiff 
should ask for possession of the entire 
property on the strength of his alleged 
_ Tight of adoption. There was no alter- 
ation or variation of the fundamental 
character of the suit nor was it a case 
where one cause of action had been 
substituted for another, The amend- 
ment did not cause any prejudice to 
the defendants. Hence the amend- 
ment of the plaint should be allowed.” 


6. The Courts have allowed amend- 
ments to meet the ends of justice base 


go, (MO IMLS. 462: ALR. 1946 Mad. 
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‘upon the cause of action not subsisting at 
the time of the suit but arising subse- 
quent thereto to shorten litigations and 
subserving the ends of justice. The order 
of the lower Court refusing the amend- 
ment is set aside and the revision peti- 
tion is allowed. The amendment prayed 
for is granted. The defendants will be 
entitled to file their additional written 
statements. There will be no order as 
to costs. 


V.S. Revision allowed; 


amendment granted. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—G. Ramanujam, F. 


The Government of Madras, through the 
Authorised Officer, Land Reforms, 
Madurai Petitioner* 


U. 


A. S. Navaneethakrishna Pillai. Respondent. 


Madras Land Reforms (Fixation of Ceiling 
on Act (LVII of  1961)— 
Dedication of lands for charitable trust—Exclu- 
sion from holding in fixing ceiling area— 
No written document necessary—Divesiment 
of the endowed properties—Conduct of parties 
_ and inference.—Hindu Law. 


A dedication of properties for a charitable 
trust may be made even without a written 
instrument and can be proved by the con- 
duct of parties. In order to prove dedica- 
tion, it must be shown that the person had 
divested himself of the properties endowed 
and that can be established by the con- 
duct of the party. [Para. 4.] 


Petition under section 83 of Madras Act 
LVIII of 1961 praying the High Court to 
revise the order of the Sub-Court, 
Ramanathapuram, Madurai in L.R.A. 
No. 1 of 1967—M.R.I No. 10/N/PMK 
Authorised Officer, L.R., Madurai. 


C. Krishnan, for the Assistant Government 
Pleader, for Petitioner. 


A. L. Somayaji, for Respondent. 
The Court made the following 


OrpEr.—In proceedings initiated by the 
Authorised Officer, for fixing the ceiling 








*C.R.P. No. 2013 0f 1969. 15th February, 1971, 
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area of the respondent under the provisions 
of Madras Act LVIII of 1961, the respon- 
dent contended inter alia, that certain 
lands have been dedicated to two trusts 
one called ‘‘ Velayutham Pillai Oorani 
Pilliarkoil Trust’? in the village of 
Seethanendal, and another for the per- 
formance of the 8th day Mandagapadi 
in the month of Vaikasi in Naganatha- 
swami temple of Nainarkoil, and that they 
should be excluded from his holding. 
The Authorised Officer upheld the conten- 
tion of the respondent as regards the lands 
dedicated to the Oorani Pilliarkoil trust 
in Seethanendal, but negatived the res- 
pondent’s objection a3 regards the lands 
said to have been dedicated for the per- 
formance of the 8th day Mandagapadi in 
Naganathaswami temple of Nainarkoil 
village. 


2. The matter was taken in appeal to the 
Land Tribunal, inter alia against the 
rejection of the claim for exclusion of the 
land said to have been given to the 8th 
day Mandagapadi in Naganathaswami 
temple of Nainarkoil. The Tribunal, 
while dealing with that point took note 
of the facts that it was not disputed that 
the respondent had set apart survey 
No. 111 (part) consisting of 10 acres 
of land for the purpose of the 8th day 
Mandagapadi of Naganathaswami temple 
that the Special Revenue Inspector when 
examined by the Authorised Officer had 
stated that the respondent is regularly 
conducting the 8th day Mandagapadi for 
which purpose he has set apart the lands 
in question, that the entire income from 
the properties is being used for conducting 
the said Mandagapadi, that the Karnam 
of the village and the Executive Officer 
of the temple had deposed that the respon- 
dent is conducting the 8th day Mandaga- 
padi properly and promptly, that neither 
the respondent not his family had claimed 
any interest in the properties in question 
at any time and, that the earlier oral dedi- 
cation of the property for the performance 
of the 8th day Mandagapadi in the temple 
has been affirmed by the agreement dated 
15th September, 1955, executed by the 
respondent in favour of the temple under- 
taking to conduct the 8th day Mandaga- 
padi festival as usual and that in default 
of such performance to surrender the 
lands in question to the temple authori- 
ties to enable them to perform the 8th 
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day Mandagapadi from and out of the 
income from the said lands. The Tri- 
bunal, while dealing with the view taken 
by the Authorised Officer, says that while 
the documént does not by itself create 
any trust, it affirms the dedication which 
the respondent has made in favour of the 
temple for the performance of the 8th day 
Mandagapadi by his conduct. 


3. On the facts and circumstances of 
this case, I'am inclined to accept the view 
of the Land Tribunal in preference to 
the view expressed by the Authorised 
Officer. The facts as spoken to by the 
witnesses examined on behalf of the res- 
pondent establish that the income from 
the ten acres of land which is in dispute 
had exclusively been used for perform- 
ance of the 8th day Mandagapadi and 
that neither the respondent nor his family 
claimed any interest in relation thereto 
and there has been a clear divestiture of 
the interest or the ownership by the respon- 
dent in those properties even when the 
Mandagapadi was first started. What 
the agreement dated 15th September, 
1955 did was to affirm that trust which has 
been created by the conduct of the res- 
pondent. It is true that the agreement 
proceeds on the basis that the property is 
given as a security for the due perform- 
ance of the obligations undertaken by the 
respondent to perform the 8th day Manda- 
gapadi in| the Naganathaswami temple. 
But the oral evidence adduced in the case 
clearly establish that this property has 
been set apart for the performance of the 
8th day Mandagapadi. Hence though 
the agreement does not itself constitute 
dedication, there has been an earlier 
dedication which has been only affirmed 
by the agreement in question. 


4. In Harihar Prasad v. Kesho Prasad}, 
it has been expressed by a Full Bench that 
an express trust can be proved by infer- 
ence from conduct of parties without 
express declaration. Mallick, J., had 
expressed the view that it is not necessary 
that an express declaration should be 
proved and that inference can be drawn 
from the conduct of the parties sufficient to 
establish an express trust. Brajabala Dasi 
v. Sebaits'of Sree Sree Saradia Durgamata 
Takurani*} had laid down the proposition 








1. ALR 1925 Pat, 68 EB). 
2. LLR (1953) 2 Cal, 268. 
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that mere execution of a deed of dedica- 
tion may not be enough to constitute a 
valid endowment in Hindu law, and that 
the material question to find out whether 
there has been a dedication is to find out 
whether the executant of the deed had 
divested himself of the property dedica- 
ted and that is to be determined from his 
acts and conduct. It was also held there- 
in that application of the entire income 
the endowed property to the cause of 
endowment, however, is only one of the 
tests and not the sole criterion and that if 
other circumstances lead to the conclusion 
of an intention to create an endowment, 
then non-utilization of the entire income 
of the endowed pope for the purpose 
of endowment would not justify a con- 
trary view. In Tilakyat Sri Govindalalji v. 
State of Rajasthan Maharaj, the Supreme 
Court expressed the view that a dedica 

tion may be made even without a written 
document and can be proved by the con 

duct of the parties. Goda Rao v. State of 
Madras*, had laid down the principle 
that to prove that there has been a dedi- 
cation, the person must show that he has 
divested himself of the properties endowed) 
and that can be established by the conduct! 
of the party. Having regard to the prin- 
ciples laid down in the above decisions, 
that a dedication can be deduced from 
the conduct of the parties, I hold that in 
this case it is possible to infer the factum 
of dedication from the conduct of the 
respondent as spoken to by the witnesses 
and also established by other circumstan- 
ces. I therefore uphold the order of 
the tribunal holding that there has been a 
dedication of the properties for the per- 
formance of the 8th day Mandagapadi 
festival of the Naganathaswami temple as 
contended by the respondent. 


5. The civil revision petition is therefore 
dismissed but, in the circumstances, no 
costs. 


V.S. Civil Revision 

Petition dismissed. 

1. (1962) 2 S.C.J. 715 : A.I R. 1963 S.C. 1638. 

2. (1966) 1 M LJ. (S.C) 145 : (1966) 1 An. 

W.R. (S C.) 145 : (1966) 1 S.C.J. 653 : (1966) 
1 SC.R. 643 : AIR. 1966 S.C, 653. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT:—S. Ganesan, F. 
T. A. Sankaralingam 

U. 

T. N. Mani and others Respondents, 


Hindu Law—Foint family—Debt incurred by 
manager for family benefit or necessiiy— 
Decree on the debi—Binding on other members 
of family—Foint family of brothers— Mortgage 
—Execution by all members—No member 
described as manager of joint family—Suit on 
morigage—Impleading all members without 
describing any as manager of joint familp— 
Major members impleaded as a minor— 
Decree against all members—Null and void 
and not binding on member wrongly impleaded 


as a minor. 


Appellant* 


A manager of a joint family can be effect- 
ivcly sued by a creditor in a representative 
capacity and a decree obtained against 
him as manager of the family will effec- 
‘tively bind all the other coparceners of 
the family, if it is found that the debt 
incurred by the manager was for family 
benefit or necessity. [Para. 14.] 


Where the mortgage was not executed 
by the manager of the joint family, but 
all the brothers were parties to the tran- 
saction and were impleaded in the suit 
on the mortgage, none of them as the 
manager, in a representative capacity on 
behalf of the joint family, any decree 
obtained against a member who was 
major at the date of the suit but who was 
described as a minor, in the suit and the 
execution proceedings, would be null 
and void and not binding on such member. 


[Paras. 14 and 15.] 


Appeal against the order of the District 
Court (Additional), Salem, dated goth 
July, 1968 and made in C.M.A. No. 119 
of 1967 (R.E.A. No. 1152 of 1966 in 
R.E.P. No. 131 of 1965 in O.Š. No. 
888 of 1960 on the file of the Court of 
the District Munsif (Additional), Sankari, 


C. S. Swaminathan, for Appellant. 
R. Sundaralingam, for first Respondents. 
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The Court made the following 


Orvrr.—Sri T. A. Sankaralingam, the 
plaintiff-decree holder has preferred this 
appeal against the order of the learned 
Additional District Judge of Salem in 
C.M.A. No. 119 of 1967 reversing the 
order passed by the learned Additional 
District Munsif of Sankari at Salem in 
R.E.A. No. 1152 of 1966 in R.E.P. 
No. 131 of 1965 in O.S. No. 888 of 1960. 


2. Sri Nallusami Poosari, Sri 
Arumugham, Sri Gandhi and Sri 
Natanasabapathy Poosari, the father of 
Sri T. N. Mani, the first respondent 
herein who were brothers executed a 
deed of mortgage on 1st December, 
1948 in favour of the appellant herein 
Sri Sankaralingam comprising the pro- 
perty involved in execution in question, 
Gandhi who was then a minor was repre- 
sented by Arumugham. In that docu- 
ment the mortgagors had recited that 
the properties mentioned in the mortgage 
schedule belonged to them ancestrally, 
that they had borrowed in all a sum of 
Rs, 3,000 under the mortgage and that 
they had agreed to pay interest at the 
rate of 12 annas per hundred per month. 


3. As the mortgagors did not 


pay up 
the mortgage amount in time, the appel- 
lant herein instituted a suit in O.S, No. 


888 of 1960 for realising the mortgage 
money; and apart from Nallusami 
Poosari, Arumugam and Gandhi, Mari- 
yayee (the wife of Nadanasabapathy) 
and the first respondent herein T, ÑN. 
Mani, son of Nadanasabapathy were 
impleaded in the suit as defendants 
2 and 3 respectively. T. N. Mani 
was described as a minor aged 16 and 
was represented in that suit by the second 
defendant Mariyayee, his mother acting 
as guardian, It was also stated that 
Gandhi who was a minor at the time of 
the mortgage had attained majority and 
was a major on the date of the suit; and 
it was further alleged that Mariyayee 
and T. N. Mani were in Possession and en- 
joyment of the assets of Nadanasabapathy, 
one of the executants of the mortgage, 
since the latter’s death. There was a 
further averment that, as the suit mort- 
gage debt was borrowed for business and 
family expenses and as T., N. Mani and 
Gandhi had derived the benefits of the 
suit debt, they were bound to pay the 
suit mortgage money. 


Ty T. A. BANKARALINGAM ¥, T. N. MANĪ (Ganesan, 7.). 


4. Nallusami Poosari, Arumugam and 
Gandhi as well.as Mariyayee who was 
acting as.the guardian of T. N. Mani 
remained ‘absent and were set ex parte 
in the suit; and it was decreed that the 
defendants should deposit into the Court 
a sum ofi Rs. 4,477.83 with interest on 
Rs, 3,454’ at 54% per annum from the 
date of the decree on or before ggrd 
February,'1961. 


5. In execution of the said mortgage 
decree, the appellant herein filed REP. 
No. 131 of 1965 for bringing the mort- 
operty to sale. Thereupon T. N. 
e first respondent herein who 
had been impleaded as the third defen- 
dant in the suit and was described therein 
as a minor represénted by his guardian 
and mother Mariyayee filed R.E.A. 
No, 1152‘of 1966 for releasing the pro- 
perties from execution proceedings, The 
execution. application was opposed on 
two grounds: (1) that the properties had 
fallen to his share in a family partition 
which took place in or about the year 
1950 and that the other respondents had 
no manner of right in or title to the same, 
and (2) that, as he had attained majority 
six months before the mortgage suit was 
instituted, the mortgage decree and the 
execution proceedings, in which he was 
shown as still a minor, are null and void. 
6. The first ground has been rejected 
by the Courts below on the finding that 
the partition set up by the first respondent 
herein is not true and this finding is not 
now challenged in appeal. i 
7. The only question which is seriously 
urged now relates to the validity of the 
mortgage decree and the execution pro- 
ceedings. ' It is fairly well established 
and is not now disputed that the first 
respondent herein had attained majority 
some months before the mort suit 
was filed; and it is seen that, on his appli- 
cation R.C.A. No. 939 of 1966 in R.E.P. 
No. 131 of 1965, he was declared a major 
by the Court of the Additional District 
Munsiff on 3rd October, 1966. It is 
contended in the first place that the 
mortgage decree is invalid, as the first 
respondent who was already a major 
had been shown as a minor in the suit. 
In the second place it is contended that 
the mortgage executed by the first 
respondent’s father Nadanasabapathy is 
not for family benefit or necessity and 
that his father Nadanasabapathy did not 


18 
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137 


receive any pie at all out of the m 
amount. Nadanasabapathy’s 1/4th share 
in the ies in question cannot 
therefore be affected by the mortgage 
decree. Both the Courts below have 
concurrently found that the mortgage 
was for family benefit or necessity and 
that it would bind the first defendant’s 
father Nadanasabapathy; and it appears 
from the order of the learned Additional 
District Judge that the only question 
which was then argued on behalf of the 
first respondent herein was whether the 
mortgage decree and the execution pro- 
ceedings would bind him inasmuch, as 
he was admittedly a major before the 
mortgage suit was instituted. I do not 
find any material to differ from the con- 
current finding of the Courts below on 
the question of family necessity and 
benefit. 


8. The main question which arises for 
consideration now in this appeal is 
whether the mortgage decree and execu- 
tion i will bind the first 
respondent herein who is admittedly 
proved to have been a major on the date 
of the mortgage suit. The learned 
Additional District Munsif relying upon 
a Full Bench decisions of this Court in 
Venkatanarayana Rao v. Venkatasamy Raju}, 
has held that the mortgage decree and 
the execution proceedings will bind the 
first respondent herein, The learned 
Additional District Judge, on the other 
hand, relying upon two Bench decisions 
of this Court in Jagannadham v. Seshagiri 
Rao*, and Murugappa Mudaliar v. D. 
Nayanim Varu®, has taken the view that 
the mortgage decree and the execution 
proceedings were null and void and 
cannot bind the first respondent, as he 
was wrongly described as a minor and 
had no notice of the proceedings as a 
major. 

9. The learned Counsel for the appel- 
lant-decree-holder concedes that normally 
a decree against a person who was really 
amajor at that time but had been wrongly 
sued as a minor will be null and void; 
but he stoutly contends that Nallusami 
Poosari was the manager of the joint 
family after the demise of Nadana- 
sabapathi and that, as he was impleaded 


1, LL.R. (1937) Mad. 880 : (1937) 2 M.LJ 
251: ALR. 1937 Mad. 610. 
2. ALR. 1917 Mad. 42. 
3, LL.R. (1950) Mad. 779 ; (1950) -1 M.L.J. 1 
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as the first defendant, would completely 
change the position. His contention: is 
that the mortgage suit had been filed 
against Sri Nallusami Poosari» as the 
manager of the joint family in a represen- 
tative capacity for realisation of the debt 
which would bind the entire family, 
that the mortgage decree would therefore 
bind the other coparceners!:including 
the first respondent herein even if they 
were not impleaded eo nomine as parties 
to the mortgage suit and that the’ mis- 
description of the first respondent as a 
minor would be of no consequence in this 


case. ~ ! . 


10. Reliance is placed upon “the” judg- 
ment of a Full Bench of this Court repor- 
ted in .Venkatanarayana Rao v., Venkatasamy 
Raju}, cited above, and the observations 
of Venkataramana Rao, ‘J., are'to the 
following effect: __ te } 
“Where a decree has been’ obtained 
inst a manager as representative 

of the joint Hindu family liabilities, it 
will be binding ‘on his undivided 
brothers and the fact that they are-not 
tties eo nomine will not anytheless 
render them parties to the suit.” . ¢, 
It is also pointed out that, in Papata v. 
‘Narayana’, this Court has observed that á 
decree in a suit ‘against; the managér of 
a Hindu family binds the other members 
as res judicaia and that, merely because 
the other members were not parties, to 
the suit by name, it does not follow, ‘that 
they are not bound by the ‘decre¢ in the 
Réference is also ‘madé’ to. the 


suit. nade 
decision of a Full Bench of ‘the, Mysore 
High Court in’ Channabasavegowda y. 


Rangegowda?, wherein Venkataramaiya, Ja 
has observed that a suit filed against the 
manager qua manager of a’ Hindu, joint 
family in,a representative character will 
bind all the members of the’ family, éven 
though they may not actually be made 
parties to the proceedings when the debt 
is one due by the whole family: ` ' 


11. Reference is also made’ to” other 
judgments in Jai Kishan v. Ramchand‘, 
‘Madhgouda v. Halappa®, Ram Kishan y, 
Ganga Rao’, and these cases lay down that 


ee Sn he 
LL.R. (1937) Mad: 880 : (1937) 2 M.LJ. 
: ALR. 1937 Mad. 610. ees 
(1947) 1 M.LIJ. 274 : ALR. 1948 Mad. 54. 
ALR: 1951 Mys. 38. ° °° f° 
ALR 1935 Lah. 1. + '! - !- 
ALR. 1934 Bom. 178. ©- -14 - 
` ALR, 1931 Lah, 559.0 5! n.3 
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a manager can sue and he sued on behalf 
of the. joint family and'can effectively 
represent all the other members of the 
family, that hence a decree passed against 
the manager in -respect of a liability 
incurred within the scope of his authority 
is executable against the interests of the 
other::members in the family property, 
even though they had not been made 
parties to tke suit and the decree does 
not show on the face of it that the defen- 
dant had been sued in his capacity aš 
manager and that it is not the frame of 
the suit or, the’ form of the decree’ which 
is ‘conclusive of the matter, but whether 
the liability which is- the basis of .the 
decrée was in fact inourred by the defen- 
dant within: the scope. of his authority 
as the family manager. , 


12. It is however pointed out in a Full 
Bench: of ‘the Lahore High Court in 
Labhu v. Ram}, that, if, however, there are 
circumstances pointing to the conclusion 
that the members of the family are fight- 
ing their cause in their individual rights, 
this principle, of the manager’s capacity 
to effectively.represent the other members 
of the family can have no operation. 
This principle has been approved in 
Lilabai.v.,Guruprasad?,' In Chandi Prasad v. 
Balaji’, it is pointed out by the Allahabad 
High Court that, if in a suit against the 
joint family, the plaintiff also impleads 
a‘ininor member in his individual 
capacity and:‘does. not get a guardian 
appointed for him; the fact that the 
manager has been. made a party’ to the 
suit does not make the decree binding on 


the minors -` : 


13.` It must, however, be pointed’ out 
that in Hazarilal v. Champalal4, the Madhya 
Pradesh High Gourt has taken the view 
jthat the fact that, besides the manager, 
other members of the family were added 
as parties will not necessarily lead sto the 
inference that the manager was not gued 
in’a rep-esentative capacity. 


14. The learned District Munsif has in 
his order stated that there was no dispute 
about the fact that the -mortgage was 
executed by the first respondent’s father 
‘Nadanasapabathy as the. head of his 





A.LR. 1944 Lah. 76. 
(1946) 224 I.C. 586. 
TALR. 1931 All: 136." . 
i (1961) -M,P:L.5, 360.0. + 
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branch and his brothers for family business’ 
purposes ‘and this statement is, not now. 
challenged. in appeal: I also agree.:on 
principle that the managerjof.:a- joint 
family can be efféctively sued.. by: @ 
creditor in a representative ¢apacity and 
that a decree obtained against him. as 
manager of. the family will ¢ffectively 
bind all ‘the’ other coparceners of the 
family, if.it is found that the debt Was 
incurred by the manager ‘was for farnily 
benefit or’ necessity. ,The fact ‘However, 
remains that. the mortgage suit, in ‘this 
case was not ‘filed against any’ of thé 
brothers ds the manager'in a representa- 
tive capacity on behalf of , the’ ‘joint 
family: `I have elaborately’ set’ out the 
particulars of the plaint in the mort: 
gage suit earlier ; ‘and the, plaint reveals 
that the suit was not filed’ in a representá- 
tive capacity at all.’ The mortgage, was 
not executed by the manager. of’ thé 
family and all the brothers were parties 
to the transaction, None of the brothers 
was set up in the plaint' as the manager 
of the family; on, the, other hand, caré 
had been.taken to see’ that all the execu- 
tants who -were then ‘alive and T.'N: 
Mani ‘the'sole‘heir of the other executant 
(the ,decdased Nadanasapabathy) . were 
individually represented in’ thé ‘suit. 
It is true.that there was an averment in 
the plaint to the effect that the mortgage 
debt was borrowed for business and 
family expenses; but admittedly “thére 
was no averment there that the suit was 
filed in a'representative capacity, against, 
the manager of the’family, It may’ be 
contended on the strength of the decision 
of the Madhya Pradesh High Court in, 
Hazarilal v. Champalal, ‘cited supra:that 
the fact that the other coparceners “have 
been .addéd along with the manager will 
not be a conclusive circumstance against 
the suit having been filed in a representa- 
tive capacity; but J am clear the Madhya’ 
Pradesh decision can have no relevance’ 
to the facts of this case. . As I have already 
pointed out, the suit was’ not filed in'a 
representative capacity against’ the’ 
manager of the family; on the other hand, 
as I havé already pointed’ out ‘the suit 
was framed against all the executants of 
the mortgage as well as the heir of-one of 
thé executants who was'dead before ‘the! 
institution of the suit." I am therefore, 
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clear’ that the .cases cited by the learned 
Counsel for the appellant will -have no 
application to the present case. 


15. As‘the mortgage suit has been filed not 
in.-a representative capacity but- against 
the- first; respondent -herein as the heir, 
of -his father Nadanasabapathy, it is 
plain that the mortgage decree will not 
bind him, unless he was effectively 
represented. Admittedly he was show 

in’ thé mortgage! suit. as ‘a minor whilé 
le was actually a major and it is not 
disputed that a decree obtained agains 
the first respondent herein as a minof 
is null and wid and will not bind him. 
The. fact \that ‘the other executants 
who are thé other members of the family 
were: impleaded as defendants to the 
suit, in my view, canriot bė of any conse-, 
quence so far as the: liability'of the first 
respondent herein under the decree is 
coricerned. -Further, in the absence of 
any allegation that any of them had acted 
as the manager of the family of which 
the first respondent was a member, it is 
plain ‘that they’ can have no authori 

to represent him in the mortgage suit 
or in' the execution proceedings. The 
order of the: learned Additional District 
Judge that the mortgage decree and the 
execution proceedings will not bind thé 
share of, the first respondent herein in 
the suit properties is therefore proper. 


16. In the result, the appeal fails and is 
dismissed, but under the circumstances 
without,,costs. Leave granted. 

V.S. : i Appeal dismissed; 
- ` Leave granted; 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :— T. Ramaprasada Rao, 7. 


M/s. Marakayar Brothers, Cement and 
Coral Lime Stores, Mandapam, Ramana- 


thapuram District Petitioner 


0. 


The Deputy Commercial Tax Officer, 
Ramanathapuram Respondent, 


Madras General Sales Tax Act (I of 1959), 
section 2 (n)—Agresment beteween assesses 
and a company to quarry, for consideration, 
limestone from reef in mine for which the latter 
obtained a mining lease from Government— 
Assessee delivering limestone quarried from 
the mine and also from a source other than the 
mine mentioned in the agreement and getting 
paid for the same—Tumover relating to above 
transactions—If assessable to sales tax. 


The assessee, a registered dealer, entered 
into an agreement with a company for the 
purpose of quarrying coral limestone from 
the reefs in mine for which the company 
had obtained a lease from the Government. 
Inter alia, the agreement provided that 
the assessee was to engage all the labour 
necessary to carry out the quarrying 
operations, the place and time at which 
the quarrying is to be done shall be deter- 
mined by the company. The assessee as 


contractor shall quarty and transport’ 


all acceptable coral limestone so quarried 
and deliver the sarne at the rail heads and 
load them into the wagons as per the inst- 
ruction of the company ; the quantity of 
such limestone to be so removed was also 
fixed under the contract. In consi- 
deration of the labour and work done 
in accordance with the terms set out, the 
company agreed to pay the assessee at 
specified rates per cubic metre of lime- 
stone. No payment was to be made for 
materials rejected by the company. 
There was no obligation on the part of 
the assessee to supply limestone to the 
company from any other source by pur- 
chase from outside or from other persons. 
Pursuant to this contract the assessee 
supplied, during the years 1964-65, 
1965-66 and 1966-67, various quantities of 


*W, P. Nos. 1008 to 1010 of 1968. 
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limestone quarried from ‘the mine. In 
addition; the assessee also supplied lime- 
stone from sources other than the mine 
entrusted to him under the contract. 
On the question whether ‘the turnover 
relating to these transactions were rightly: 
assessed to sales tax : 


Held: Uf the agreement is read as a whole 
and its terms understood in the right 
perspective, then it is undeniable that 
the agreement reflected only a contract 
of service under which the assessee had 
undertaken to quarry, win, transport 
and deliver limestone quarried to the 
company, at the places or to persons 
nominated by the company. In these 
circumstances the contract in question 
could not be said to project a case where 
the dealings between the contractor and 
the company were equatable to sales of 
goods by the assessee to the said company, 
In the absence of sales there was no sales 
tax. In so far as the dealings between 
the assessee and the company related and 
were attributable to the contract, they 
could not be included in the assessable 
turnover of the assessee. They had to be, 
therefore, excluded. But as regards the 
supply of limestone to the company from 
a source other than the mine which was 
the subject-matter of the contract, it 
undoubtedly reflected a relationship of 
seller and buyer and so was assessable to 
sales tax. Paras. 4 and 5.] 


Petition under Article 226 of the Constitu- 
tion of India praying the High Court to 
issue a writ of certiorari calling for the 
records in M.G.S.T. No. 9593 of sae 
dated 31st December, 1967 etc., an 
quash the same. 


M. Ranganatha Sastri, for Petitioner. 


K. Venkataswami, First Assistant Govern- 
ment Pleader, for Respondent. 


The Court’ made the following 

Orver.—The petitioner is the same in 
all the three writ petitions. The peti- 
tioner is a firm carrying on business as a 
dealer in cement, diesel oil and petrol 
at Mandapam in Ramanathapuram Dist- 
rict. He is a registered dealer. The 
petitioner entered into an a ent on 
28th October, 1964, with the Industrial 
Chemicals Ltd., a company incorporated 
under the Indian Companies Act, for the 
purpose of quarrying coral limestones 


m) 


from the reefs in mine for which the 
Industrial Chemicals Ltd., obtained a 
mining lease from the Government. The 
mine is situate at the fringes of the island 
of Talaivi, Valai and Mulli in Ramanatha- 
puram district. The lease itself is for a 
period ofi five years from the roth June, 
1964. The consideration recited in the 
agreement dated 28th October, 1964, is 
that the petitioner who is characterised 
as a contractor should be remunerated 
for such service undertaken by him 
to quarry the stone from the reefs 
in the manner specified in the ent. 
Inter alia! the agreement provides that 
the petitioner was to engage all the labour 
necessary to carry out the quarrying 
Tn the place and time at which 
e quarrying is‘to be done shall be 
determined by the company, which 
condition shall be strictly adhered to by 
the petitioner ; the petitioner as contractor 
shall quarry and transport all acceptable 
coral limestones so quarried and deliver 
the same at the rail heads and load them 
into the wagons as per the instructions of 
the company ; the quantity of such lime- 
stone to be so removed is also fixed under 
the contract; in consideration of the 
labour and work done by the petitioner 
in accordance with the terms set out and 
other conditions, the company agreed to 
pay the petitioner at the rate of Rs.g-25 
per cubic metre F.O.R. Mandapam and 
Rs, 9-90 per cubic metre F.O.R., Rama- 
nathapuram for such limestone accepted 
by the company. It is also made clear 
in the contract that in the event of the 
company requiring the petitioner to 
deliver such limestones at any other 
place, the aforesaid rate will be suitably 
increased or decreased as mutually agreed 
upon. One other feature of the contract is, 
no payment will be made to the contractor 
for materials rejected by the company. 
The consideration is an all-inclusive one 
which embraces all expenses, costs and 
charges of the petitioner as contractor. 
The payment was to be made against 
delivery of coral limestones F.O.R. as 
mentioned above. The contractor also 
agreed to abide by the rules and regula- 
tions regarding quarrying and undertook 
to indemnify the company against all 
claims, damages, etc., in the course of 
quarrying operations, f 
2. Pursuant to this contract, the peti- 
tioner supplied during the years 1964-65, 


MARAKAYAR BROS. Y. D.O.T.O. 


(Ramaprasada Rao, J.). 14} 
1965-66 and 1966-67 various quanties of 
limestones so quarried under the contract 


of the company and effected deliveries of 
the same in accordance with the’ terms 
thereof and obtained payments for 
such agreed service rendered by him. 
For the year 1964-65 the petitioner, as 
a registered dealer, was assessed to tax. 
For the years 1965-66 and 1966-67 the 
assessment was not completed. On infor- 
mation that the petitioner did have 
dealings with the company in the manner 
stated above, the department reopened 
the assessment for the year 1964-65 
under section 16 of the Madras Gen 
Sales Tax Act and issued a notice for the 
purpose. For the years 1965-66 and 
1966-67 notices were issued under section 
12 of the Act on the foot of the very 
same transactions between the petitioner 
and the company. Ultimately, the assess- 
ing authority was of the view that there 
was an escapement in the matter of 
turnover relatable to the transactions 
which the petitioner had with the com- 
pany and on this foot ‘the assessments 
were completed for the years 1964-65, 
1965-66 and 1966-67. In and by the 
said agreement the alleged escaped 
turnover was brought to tax and the 
assessments were completed. Orders of 
assessment in each of the issues as above 
are the subject-matter of these three writ 
petitions. 


3. At the outset, it should be noted that 
under the contract, the petitioner is 
obliged to supply the company such lime- 
stones as he would quarry from the mine 
for which the company had a mining 
licence. There was no obligation on 
the part of the petitioner to supply lime- 
stone ‘to the company from any other 
source at all by archa from outside 


or from other ons, It aioe Xie 
that the g authority whilst 
considering the assessment in each of the 
years under consideration, found that 
apart from the supplies of limestones made 
by the petitioner to the company which 
were quarried from the mine in question, 
the petitioner did also supply limestone 
to the company fror sources other than 
the mine entrusted to him by the com- 
pany for the sole purpose of quarrying the 
stone won therefrom. In view of this 
the assessing authority rightly came to 
the conclusion that such supplies made 
de hors the agreement between the parties 
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by the petitioner to the company would 
be assessable in the sense that they were 
ordinary supplies of goods. for considera- 
tion by the petitioner to the company. 
In each of these writ petitions an obser- 
vation is made that the pétitioner ‘did 
make such supplies from a source other 
than the mine entrusted by the company 
to the petitioner fôr quarrying. ` It, 
therefore, follows that: the assessment 
order in so far as it relates to such supplies 
made by the. petitioner to the company 
in the course of the fihancial years in 
question are assessable since ‘they are to 
to be characterised ‘as sales. P a dealer 


to a person. 


4. The contention, However: is "that 
the major transactions. which the’ peti- 
tioner had during the assessment years 
in question are covered by the., contracts 
of service referred’ to above 28th October, 
1964. On a perusal of the. terms of the 
contract, it is ‘clear that the petitioner 
undertook to quarry the mine over which 
the company “had the .right’ to operate 
by virtue of the mining, lease obtained 
by the company from the}, appropriate 
authority and such operation,.which also 
led to the transport of the limestone won 
from the quarry. is nothing but-a service 
rendered by a contractor to.a principal 
for consideration. The learned Govern- 
ment Pleader, however, would state 
that the overall i impression gained in this 
case did not support the contention. ‘I 
am unable to agree. If the agreement 
is read as a whole and its terms under- 
stood in the real perspective, then it ‘is 
undeniable that the agreement reflects 
only a contract of service under ` which 
the petitioner has undertaken to ‘quarry, 
win, transport and deliver limestone 
quarried to the company, at the places 
or to persons nominated: by the company. 
In these circumstances, the contract in 
question cannot be said to project a 
case where ‘the dealings’ between’ thé 
contractor and the,company are equatable 
to sales of goods by the petitioner to the 
said company." In the absence, of sales 
there is no sales tax. 


5. In so. far as the dealings Between 
the petitioner and the ‘company -relate 
and are attributable to the contract 
referred to'above, they cannot be included 
in the assessable turnover of the petitioner 
They have to be, therefore, excluded; 
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but ds regards the supply of png ee: 
by ‘the petitioner to the ree m 

a source other than the mine which is 
the" subject-matter -of the agreernent, 
then it undoubtedly reflects a relation 
ship of seller and ‘buyer. But thes 
transactions have to be separated from 
the érder3: impugned and dealt with 
dccofdingly. That cannot be: under 
taken by this Court exercising jurisdic- 
tion under Article 226 of the Consti- 
tution. bas 


6. Asin the main, the petitioner succeeds 
in -his contention, "that the major portion 
of the dealings which are Yeferréd to in 
the orders impugned cannot be included 
in the assessable turnover, as in fact 
lump sums arẹ received by the petitioner 
as, ‘consideration for „the execution 
of the. contract ‘of labour, this has to 
be ‘separated and on such separation 
they have to be excluded from the taxable 
turnover, As regards. ‘the other part ‘of 
the, turtiover , ‘the matter has to be still 
investigated by’ the assessing authority, 
whether ‘they relate to supply of stone 
from the: mine or not. 


73, In this: light, the rule nisi is made 
absolute subject however to this direction 
that the matters will. be remitted back 
to the. assessing authority for a re-scrutiny 
of the subject-matter and the assessable 
turnover determined in accordance with 
law and inthe. light of this judgment. 
The writ petitions are allowed. There 
will be rio order: as to costs. 


V.K ' Petitions allowed : 
PES | “matter remitted. 





It) , 
IN THE HIGH COURT OF, JUDI- 
CATURE. AT. MADRAS, 75 Uro tz 


(Special Original Jurisdiction.) ‘> , ©; 


Present.—K. Veeraswami, C. J. dnd P. R. 
Gokulakrishnan, Fe“ a 


M. Mohammed Aslam and others, , c 
he? E i 


oes pti 


v. 


The Commissioner of Commercial Taxes, 
Board of Revenue, Chepauk, Madras’ and 
others s+ Respondents; 
(A) Constitution of India (1950) ,° Artiéle'226 
—Mandamus for refund!of tax’ paid by 
mistake of’ law—Issuance’ of —Relevant: factors 
to be considered by Court—Effect of existence 
of alternative remedy and ‘undue: delay: in 
moving for relief. One e Gr ! | un S 
The question in the present case is whether 
on the ground of payment of tax ' by 
mistake of law ‘under’ the Central Sales 
Tax Act, the -petitioners are entitled’ for 
a writ of mandamus for refund, Apart frord 
the relief- sought ; being discretionary'and 
the exercise of the discretion Will depénd 
upon the! facts and circumstances in ‘each 
case, including undue delay in moving for 
the relief, the Courtin considering the relief 
sought should take into account the’ fact 
that the petitioners if théy’ were aggrieved 
agairist the assessment orders should have 
pursued ‘their remedies - provided:-under 
the Central, Sales ‘Tax Act; but“ they, 
not having resorted to them; have allowed 
them to become final and also the ‘further 
fact that,' when ‘théy had a'right of suit 
for recovery of refund’ on -payment -òf 
Court-feé therefor, ‘they ought not, nor- 
mally, to be allowed’ to, bypaşs-it and 
to resort to the! constitutional 'remedy. 
Article 226 of the Constitution is ‘not 
intended to circumvent other remedies 
where they can well be resortéd to. ‘These 
are not'the cases where other remedies 
‘are inadequate or unsuitable’ or’ the 
imminence of the situation warrants 
immedidte relief’ under Article 226 of 
the Conktitution.* Apart from these con- 
siderations, inasmuch as ‘the orders ‘of 
assessments were made more than four 
or five years before, the long delay in 





*W.P. Nos. 3224, 3225, 1351, 4255 tot 4258 of 
1968, ° 5th March, 1970. 
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resorting ‘to the High.Cowt is also a 
factor dissuading it from exercising its 
discretion. . ` i [Para. 4.] 


The’ question of refund is not to be 
approached solely from the standpoint of 
fundamental rights and the powers in 
the abstract of the High Court to give 
relief in that context. The issuance of 
mandamus for ,refund being in the dis- 
cretion of the Court, in exercising it, 
the, Court should bear in mind the other 
factors and circumstances, not only the 
payment having been made by mistake 
of law. ` [Para, 4.] 


(B) Central ‘Sales ‘Tax (Amendment) Act 
(XXVUI of 1969)—Validity—If violative of 
‘Article 301 of the Constitution of India— 
Effect of the amendment. f : 


It'is ‘true“that on account of section. 15 of 
the Central Sales Tax Act and section 
4-A (1) read with section 6 of the Madras 
General Sales Tax Act, 1959, though 
ithere may be levy of local tax at the 
prescribed point in respect of sales of 
declared goods and the central tax on 
inter-State sales of the same goods, in 
the event of both the taxes beizig levied 
the former should be refunded to the 
dealer who paid it.' But it is difficult 
to see how this fact lays heavier burden 
‘on:inter-State sales than on local sales 
‘and. this'impedes the free -flow of the 


former. ’ ‘TPara. 63] 


Boyt, 1 et . r . 
(Effect of Central Sales Tax (Amendment) 
Act XXVIII of 1969, discussed in para. 5 
of the judgment). : an 


Faye be i 
{O) Madras “General Sales Tax “(Second 
Amendment) Act (III of 1969)—Validity—If 


‘confiscatory and violative of Article 19 (1) (f) 
of the Constitution—Effect of the amendment. 

The contention that the Madras General 
Sales: Tax (Second Amendment) Act 

1969 is confiscatory is not made out. 
In the present case it is not disputed 
that the tax on that part of the central 
turnover which represented excise duty, 


‘had been: collected from the customers. 


‘The tax having been levied and paid on 
‘that--basis, which has been validated 


‘retrospectively, it is neither unreasonable 


nor confiscatory. [Para. 6.] 


as of the Madras General Sales Tax 
Second Amendment) Act IIT of 1969, 
discussed in para. 5 of the judgment.) 
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Petitions under Article 226 of the Consti- 
tution of India praying that in the cir- 
cumstances stated therein, and in the 
affidavit filed with W.P. No. 3224 of 1968 
on the file of the High Court, the High 
Court will be pleased to issue writs of 
mandamus directing the respondents here- 
in to refund the sums of Rs. 3,469-10 
and Rs. 2,127-04 collected as per the order 
of Q.S.T. No. 1138 of 1957-58 dated 1st 
‘December, 1959 for the year 1957-58 
and G.S.T. No. 1138 of 1958-59 dated 14th 
November, 1960 for the year 1958-59 
respectively, etc. 


M. R. M. Abdul Karim, P. M. Jumma 
Khan, K. K. M. Mohammed Yaseen, G. S. 
Chandrasekara Sastri, C. Venkataraman, C. 
Natarajan, D. Srinivasan, T. Martin, K. 
Kumarakuruparan, Ismail, P. L. Meyappan, 
P. L. Subbiah, M. M. Abdul ack, 
D. Raju, and S. R. Krishnaswamy, for 
Petitioners., 


The Assistant Government Pleader and 
the Additional Government Pleader, for 
Respondents. 


The Order of the Court was made by 


Vesraswami, C.7.—These are two batches 
of petitions for mandamus for refund of 
Central Sales Tax paid. The relief is 
sought on the ground that the payment 
had been made under a mistake of law. 
In three of the petitions, in which 
Mohamed Aslam was the assessee, the 
tax paid related to the assessment years 
1957-58 and 1958-59. In respect of the 
second year, there was a balance of 
Rs, 1,400 ‘in arrears. When this was 
sought to be collected by the Revenue, 
the assessee served on it a lawyer’s 
notice that, in view of State of Mysore v. 
Lakshminarasimhiah Setty ond Sons}, the 
tax charged on inter-State sales was illegal, 
and followed it up by filing the petitions 
in this Court for direction to refund the 
tax already paid and also for prohibition 
from collecting the balance. In the 
second, batch, Ashok Leyland Ltd., which 
is the common petitioner, seeks refund 
of Central Sales tax paid for the assess- 
ment years 1962-63 to 1965-66 on the 
quantum of excise duty included in the 

ble turnover of inter-State sales. 
The ground in them is The State of 








1. (1965) 16 S.T.C. 231. 
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Madras v. N. K. Nataraja Mudaliyar!, in 
which the Supreme Court held that excise 
duty was entitled to deduction or exclu- 
sion from the taxable turnover of such 
sales, and the payment of tax on excise 
duty was, therefore, by mistake. 


2. In view of the subsequent legislative 
amendments and validation, it becomes 
unnecessary to deal with the ground of 
mistake at any great length. State of 
Mysore v. hminarasimhiah Setty and 
Sons*, held on 10th November, 1964 
that the use of the expression ‘‘levied”’ 
under section g (1) of the Central Sales 
Tax Act and section .5 (3) (a) of the 
Madras General Sales Tax Act implied 
that the former Act did not make any 
from the manner of levy of 
tax on the specified goods at a single 
point under the latter Act. At the 
relevant periods, the point at which 
inter-State Sales of tanned hides and 
skins attracted local tax was the stage of 
first sales in the State. Due to the assimi- 
lation of the point of charge, the tax on 
inter-State sales at that stage was regarded 
as unauthorised. In Khader @& Co. v. 
State of Madras*, to which one of us was a 
party, the view was expressed that State 
y or v. Lakshminarasimhiah Setty and 
, could not govern the period after 
Ist October, 1958, because of the substi- 
tution of section 15 in the Central Act 
by the Amending Act XXXI of 1958 and 
introduction by Madras Act VI of 1963 of 
section 4-A (1) in the Madras General 
Sales Tax Act, and it was held that the 
scheme of the amended section 15 of 
the Central Act read with sections 
4-A (1) and 6 of the State Act suggested 
that so far as the goods mentioned in 
Schedule I were concerned, their sales 
were liable to levy both under the State 
Act as well as under the Central Act but 
in the case of declared goods mentioned 
in Schedule II, though levies might be 
made under both the Acts, levy under the 
State Act was liable to be refunded. 
This point of view does not help the 
Revenue of the period prior to ist 
October, 1958, in respect of which State 
of Mysore v. Lakshminarasimhiah Setty and 
Sons?, would hold the field. 





i 
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3. As regards the excise duty, Khader & 
Co. v. State of Madras!, pointed out that 
whereas rule 6 (f) of the Madras 
General Sales Tax Rules, 1959, directed 
deduction of excise duty from the taxable 
turnover, no such provision had been 
made in the Central Act or the rules made 
thereunder; for such deduction and that, 
therefore, in determining the aggregate 
turnover of the inter-State sales, excise 
duty paid was not deductible. But 
applying the reasoning of State of Mysore 
v. Lakshmtharasimhiah Setty & Sons*, the 
Supreme Court in State of Madras v. 
N. K. Nataraja Mudaliar®, held, that the 
benefit of deduction available under the 
local rules would also be available in 
determining the chargeable turnover of 
inter-State sales. 


4, It follows, therefore, that when the 
assessment! orders in these cases were made, 
there was no legal basis to tax the inter- 
State sales or to include the excise dut 

paid in the taxable turnover of suc 

sales. But the question is whether on 
the ground of payment of tax by mistake 
of law, the petitioners are entitled to a 
direction for refund. Apart from the 
relief sought being discretionary and the 
exercise of the discretion will depend 
upon the facts and circumstances in each 
case, including undue delay in moving 
for the relief, we are of the view that the 
Court, in considering the relief sought, 
should take into account the fact that 
the petitioners, if they were aggrieved 
against the assessment orders should have 
pursued thei: remedies provided under 
the Act, but they having not resorted to 
them, they have allowed them to become 
final, and also the further fact that, when 
they had a right of suit for recovery of 
refund on payment of Court-fee therefor, 
they ought not, normally, to be allowed 
to bypass it and to resort to the consti- 
tutional remedy. We are inclined to 
think that Article 226 of the Constitution 
is not intended to circumvent other 
remedies where they can well be resorted 
to. These are not the cases where other 
remedies ‘are inadequate or unsuitable 
or the imminence of the situation warrants 
immediate relief under Article 226 of 








1. (1966) 17 S.T.C. 396. 

2. toe 2 S.C.R. 129: (1965) 16 S.T.C. 231. 

3. (1968) 3 S.C.R. 829: (19 ) 1 S.C.J. 318: 
SC} 1 M.LJ. (S.C) 28: (1959) 1 An.W.R, 
S.C.) 28 ; (1968) 22 S.T.C. 376. 
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the Constitution. Apart from these consi 
derations, inasmuch as the orders of 
assessments were made more than four 
or five years before, or even more in som 
of the cases, the long delay in resortin, 
to this Court is also a factor dissuadin 
it from exercising its discretion. Wi 
feel justified in taking that view having 
regard to the ratio of the majority opi- 
nion of the Supreme Court in M/s. Tilok 
Chand Motichand v. H. B. Munshi}. Inj 
our opinion, the question of refund is no 
to be approached solely from the stand- 








to give relief in that context. 
said, the issuance of mandamus for refun 
being in the discretion of the Court, 
in exercising it, the Court should be 

in mind the other factors and circum- 
stances, not only the payment havin 
been made by mistake of law. On that 
view, we should decline to order refund. 
5. In any case, the petitioners cannot 
ask for refund because of the Central 
Sales Tax (Amendment) Ordinance, 
1969, followed by the Central Sales 
Tax (Amendment) Act, 1969, as well 
as the Madras General Sales Tax 
(Second Amendment) Act, 1969, which 
had validated the levies and cut at the 
root of the petitioners’ claim of payment 
by mistake of law. The effect of the 
Central Act, like the preceding Ordinance, 
is to get over the ratio-of State of Mysore v. 
Lakshminarasimluah Setty © Sons*, as 
also the adverse tax effect consequent on 
State of Madras v. V.K. Nataraja Mudaliyar?, 
as to the deductibility of the excise duty 
in computing the taxable turnover of inter- 
State sales. The adoption by section g 
of the Central Sales Tax Act and the 
assimilation to its purpose of the scheme 
of single point taxation of declared goods 
under the State Act has been, so to 
speak, reversed by the Central Ordinance 
and the Act which replaced it, by substi- 
tuting a new section 9 for the old section g, 
with the result that the inter-State 
sales attract Central tax by reason of their 
being so and the point of their charge 
has been disannexed from the one at 
which such sales would be chargeable 
 —O——_—_—oOoo ee 


1. (1970) 1 S.C.J. 859 : (1970)-25 S.T.C. 289. 
i ee (1965) 16 S.T.C. 231 : (1965) 2 S.C.R- 


19683 St B25: C19) I S.C.J. 318: 
C.R. : LJ. (S.C.) 28, 
(968) 1 An.W.R., (S.C.) 28, oS) 
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under the local Act, if they were intra- 
State sales. Further, there is a provision 
validating the earlier assessment which 
“shall be deemed to be as valid and 
effective as if such assessment, re-assess- 
ment, levy or collection or action or thing 
had been made, taken or done under the 
principal Act as amended by this Act.” 
Sections 2 and 3 of the said Madras 
Amending Act have in effect, by a pro- 
cess of retro-operation, omitted all the 
relative local rules during the period 
commencing on the 5th January, 
and ending with the 31st March, 1959, 
as well as during the period commencing 
from 1st April, 1959, and ending with the 
gist March, 1966, which had permitted 
exclusion of excise duty from the taxable 
turnover and by a deeming provision 
that taxable turnover shall include and 
shall be deemed always to have included 
the excise duty, if any, paid, by a dealer 
to the Central Government in respect 
of the goods sold by him. These two 
sections are followed by section 4 which 
validates levy and collection of tax and 
directs that they shall be deemed to be 
and to have always been validly levied 
or collected in accordance with law as if 
the amending Act had been in force at 
all material times when such tax was 
levied or collected. The result of these 
Central and local amending statutory 
provisions is, obviously, to deprive „the 
petitioners of the plea of payment of tax 
under a mistake of law. In fact, it is 
not argued for them that it is not the 
effect of those provisions, 


6. But the contention in support of the 
petitions is that the Central Amending 
Act violates Article gor of the Constitu- 
tion and that the local Act is confiscatory 
and is violative of Article 19 (1) (f) of 
the Constitution. We are not impressed 
by this contention. It is true that on 
account of section 15 and section 4-A (1) 
read with section 6 of the local Act, 
though there may be levy of local tax 
at the prescribed point in respect of 
sales of declared goods and the Central 
tax on inter-State sales of the same goods, 
in the event of both the taxes being levied, 
the former should be refunded to the 
dealer who paid it. But we fail to see 
how this fact lays heavier burden on 
inter-State sales than on local sales and 
thus impedes the free flow of the former. 
The whole object of single point scheme 
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of taxation is, as envisaged by section 15 
of the Central Act, to limit the levy of 
sales tax in respect of declared goods to 
one single specified point in the series of 
sales, including inter-State sales. If there 
is no inter-State sale of particular declared 
‘goods, the same goods would suffer tax 
at the appropviate point of sale within 
the State. We do not think that there 
is anything in Larsen and Toubro Lid. v. 
Joint Commercial Tax Officer’, which is of 
assistance to the petitioners. We are 
not persuaded that the Central Ordinance 
ot the Amending Act violates Article 301 
of the Constitution. Nor do we think 
that the contention that the local amend- 
ing Act is confiscatory is made out. 
It is not disputed that the tax on that 
part of the Central turnover which repre- 
sented excise duty, had been collected 
from the customers. The tax having 
been levied and paid on that basis, which 
has been validated retrospectively, it 
is neither unreasonable nor confiscatory. 
Krishnamurthi & Co. v. State of Madras*, 
also supports this view. 

7. The petitions are dismissed but with 
no costs, 


V.K. Petitions 
dismissed. 

IN THE HIGH COURT OF JUDI- 

CATURE AT MADRAS. 

Present:—K. Veeraswami, C.F., and 

P. R. Gokulakrishnan, 7. 

T Swaminathan (died) and another 
Appellants* 

v. 

The State of Madras represented by the 

Secretary, Department of Industries, 

Labour and Co-operation, Madras and 

another etc. .. Respondents. 


Land tenure—Ryotwan pattadar—If entitled 
to minerals under the soil, 

A ryotwari patiadar has every right to 
the use of the surface of the soil, but his 
proprietary right, if any, does not extend 
to minerals of the soil. It is a well estab- 
lished proposition that all minerals under- 
ground belonged to the Crown, and 
now to the State, except in so far as the 





1. (1967) 20 S.T.C. 150: (1967) 2 M.LJ4 
552: A.LR. 1968 Mad..407. 

2. (1969) 23 S.T.C. 1: ALR. 1969 Mad. 265. 

* W.A. Nos. 267 and 268 of 1965 and 
C.M.P. Nos. 10468, 10469, 10470, 10465, 10466 
and 10467 of 1970 11th February, 19 7 
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State has parted with the same wholly 
or partly in favour of an individual or 
body. There is nothing in the ryotwari 
systern to recognize the pattadar as entit- 
led to the minerals under the surface 
of the soil. . [Paras.2 and 4.] 


Appeals under Clause 15 of the Letters 
Patent against the Order of the Honou- 
rable Mr. i Justice Srinivasan dated 1th 
October, 1965, and made in the exercise 
of the Special Original Jurisdiction of 
the High Court in Writ Petition No. grr 
of 1964 presented under Article 226 of 
the Constitution of India to issue a 
writ of certiorari calling for the records 
connected with G.O. No. 5546, dated 14th 
November; 1962, on the file of the first 
respondent and confirmed in MV.-1 
(21)/63, dated 28th November, 1963, on 
the file of|the second respondent herein 
and quash the same, and petitions 
praying that in the circumstances stated 
therein and in the affidavits filed in 
C.M.P. Nos. 10470 and 10467 of 1970 
respectively on the file of the High Court, 
the High Court will be pleased to excuse 
the delay ‘of 307 days in seeking to set 
aside the abatement caused by the death 
of the appellant in the said W.A. Nos. 
267 and 268 of 1965 etc. and petitions 
praying that in the circumstances stated 
therein and in the affidavits filed there- 
with the High Court will be pleased to 
bring on record the petitioner, namely : 
Padma Swaminathan, widow of T. 
Swaminathan, Christian, residing at 
‘Hill view? Salem, as the legal representa- 
tives of the deceased Appellant in W.A. 
Nos. 267 and 268 of 1965. 


V. Vedantachari, assisted by K. C. Rajappa, 
for C. Harikrishnan, for Appellants. 


The Government Pleader and the Stand- 
ing Counsel, for the Central Govern- 
ment, fori Respondents. 


The Judgment of the Court was delivered 
by ' 


Veeraswami, C..—These appeals are from 
a common order of Srinivasan, J., who 
dismissed! the petitions of the appellant 
under Article 226 of the Constitution, 
for a direction to the respondent-State 
Government to forbear from di es- 
sing or interfering with his right to quarry 
limestone’ in Survey No. 59/2 of an extent 
of 1 acre 66 cents, and Survey No. 86/1 
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of an extent of ro acres and gr cents; 
both situate in Morur Village, Sankari 
Taluk of Salem District. He had taken 
out lease deeds from the ryotwari patta- 
dars of the lands for quarrying limestone, 
and tripartite agreements werer executed 
hetween the ryotwari pattadars and the 
State Government as required bythe rules. 
On the expirv of the lease in respect of 
Survey No. 86/1, the appellant applied 
for a further term of lease, or in effect, 
for renewal of it. But by an order dated 
14th November, 1962, the Government 
from the Department of Industries, 
Labour and Co-operation, declined to 
grant the application. Likewise, in the 
case of the other land too, the Government 
purported to terminate the lease. The 
ground of the Government was, that the 
limestone available in the area was of 
flux grade, and would be required for the 
proposed Steel Plant to be set up by the 
Government at Salem. Srinivasan, Jes 
rejected an argument to the contrary 
and held that a ryotwari pattadar had 
no ownership of the minerals below the 
surface of the land, and it is this contention 
which is reiterated before us. 


2. Mr. Vedantachari for the appellant, 
pressed on us that a ryotwari pattadar is 
a proprietor of the soil, including the 
minerals, and that the State as a co-owner 
of the minerals could only insist u pon addi- 
tional assessment in respect of the minerals 
owned by the pattadar, but had no right 
to refuse renewal of the lease to work the 
e We agree with Srinivasan, Tes 

at this contention cannot be accepted, 
The ryotwari tenure was introduced for 
purposes of land revenue, and convenient 
collection thereof. The essence of the 
system consists in the classification of the 
soil according to tharams, ascertaining 
the net produce, fixing and collecting a 
fraction of the net produce as land revenue 
eliminating middleman and bringing 
the pattadar in direct relationship with 
the State, and the right of the pattadar 
to relinquish at his will, and in case of 
deafult in payment of revenue, the 
liability of the holding being brought to 
sale. ‘The system is essentially a revenue 
arrangement under which so long as the 
pat paid the assessment, he would 
not be disturbed from his holding. In 
theory, the ryotwari pattadar is a kind 
of a tenant with a right to hold his.tenurg 
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so long as he pays the assessment. But 
in practice, he is the full owner, who is 
entitled to sell, mortgage, lease or other- 
wise deal with his holding—vide Raja- 
gopalachariar v. State of Madras!, and 
A.Kunhikoman v. State of Kerala?, In the 
second case, the Suprme Court observed 
that though the ryotwari pattadar was 
virtually like a proprietor, and had many 
of the advantages of such a proprietor, he 
could still relinquish or abandon his 
land in favour of the Government, and 
that it was because of this position that 
the ryotwari pattadar was never consi- 
dered a proprietor of the land under his 
patta, though he had many of the advan- 
tages of a proprietor. It is in this sense 
that the Land Encroachment Act by 
section 2 (1) does not declare the property 
of any person held under a ryotwari tenure 
to be the property of the Government. 
So, as a ryotwari pattadar, he has eve 
right to the use of the surface of the soil, 
but his proprietory right, ifany, in our 
view, does not extend to the minerals 
f the soil. It was a well-established 
proposition that all minerals under ground 
belonged to the Crown, and not to the 
State, except in so far as the State has 
parted with the same wholly nor partly 
in favour of an individual or body. 


3. But our attention is invited to the 
Mining Manual which, under Chapter 
V, relating to rules regarding Mining 
and Quarrying, has stated that the State’s 
rights to minerals v in different 
classes of the land according to the tenure 
under which the land is held. For this 
purpose, lands are divided into three 
groups: (1) Lands in which the State 
claims no right to minerals; (2) Lands 
in which the State claims a share in 
minerals ; and 3) Lands in which the 
State claims fullrights in minerals. 
The first is illustrated as lands and 
estates held on sanads of permanent 
settlement, lands held on title-deeds issued 
under the Waste Land Rules before 7th 
October, 1879, in which no reservation 
was made of the right of the State to 
minerals, and lands held on inam tenure 
where apart from the title deed issued by 
the Inam Commissioner the originals grant, 





LL.R. (1959) Mad. 1073: (1959)2 M.L.J. 
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2. (1962) 1 S.C.J. 510; (1962) 1 M.L.J. (S.C.) 
aes Ge) 1 An.W.R. (S.C.) 213: ALR. 1962 
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either expressly or by necessary implica- 
tion,made a conveyance of the State’s rights 
to minerals, Lands occupied, or assigned 
for agricultural purposes subject to the 
conditions of ryotwari grants, private 
janmam lands in Malabar and the Nilgiris, 
and lands held on inam tenure which did 
not take with it mineral rights, were 
classified under the second group. Under 
the last group are broadly all lands sold 
under the Waste Land Rules after 7th 
October, 1879, the escheat lands, the 
janmam right which was sold by Govern- 
ment after 15th July, 1880, but before 
16th December, 1884, inam lands granted 
on service tenure whether enfranchised 
or unenfranchised, reserved forest lands 
under the Madras Forest Act, 1882, 
unreserved lands at the disposal of Govern~ 
ment, lands occupied or assigned as 
village or town site, and all lands not 
falling under groups 2 or 3. Board’s 
Standing Order 28 in Volume I, Part III 
deals with the rights and obligations of a 
ryotwari holder. It speaks of the effect 
of register as owner of ryotwari land. We 
find it stated that the individual registered 
as the owner of a ryotwari holding is, as 
regards Government, the responsible pro- 
prietor of the ryotwari lands registered in 
his name in the land Register until they 
passed from his possession by’ sale for 
arrears, or in some other legal manner, 
It also appears from this Board’s Standing 
Order that, a registered holder of a 
ryotwari land may, so far as Government 
are concerned, alienate, sublet, mortgage, 
sell, give, bequeath or otherwise dispose 
of the whole or any portion of his holding, 
but the land is always subject to the pay- 
ment of the assessment and all the other 
legal charges due from it. We then have 
this: 


‘* A holder on ryotwari tenure is en- 
titled to work minerals on his land, but 
is liable to pay therefor a separate 
assessment in addition to the usual 
assessment for surface cultivation.” 


Strong reliance has been placed on this 
statement in support of his contention 
that the ryotwari pattadar, as proprietor, 
is entitled to work minerals on his land. 
We agree with Srinivasan, J., that neither 
the Mining Manual, nor the Board’s 
Standing Orders we have noticed, justify 
the inference that mineals below the 
surface of the soil in ryotwari holding are 
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vested in’ the pattadar as a proprietor. 
As a matter of fact, the extract we have 
made from the Board’s Standing Orders 
itself indicates that although a holder on a 
ryotwari ‘tenant is entitled to work mine- 
rals on his land, it is subject to the liabi- 
lity to pay therefor a separate assessment 
in addition to the usual assessment for 
surface cultivation. The separate addi- 
tional assessment is the seigniorage, or 
royalty which the Government is entitled 
to collect, for the working of the minerals, 
That shows that the State is entitled to the 
whole of the mineral rights under the 
surface, and not merely a part in the 
holding ‘under ryotwari tenure. That 
is the view of Srinivasan, J., and we see no 
reason to differ. It is true that the 
Mineral Concession Rules, 1960 make a 
three-fold classification in Chapters IV, 
V and VI, namely, the lands in which 
minerals ‘vest in the Government, lands 
in which! minerals vest in a person other 
than the Government ; and lands in which 
the minerals vest partly in Government 
and partly in private persons. In respect 
of the last category, the proviso to rule 53 
makes it' clear that the dead rent and 
royalty ae E in respect of minerals 
which partly vest in the Government and 
partly in private persons shall be shared 
by the Government and by the persons in 
proportion to the shares they have in the 
minerals; But the point is whether 
minerals’ have vested in the ryotwari 
patiadar: The references mentioned 
above do not enable us to hold that the 
minerals; are so vested in the pattadar. 


4. Even where it is the case of an inam, 
or a permanently settled estate, whether 
the inamdar or the proprietor, or the land- 
holder, was entitled to mineral rights 
would depend on the terms of the grant. 
Thus Hari Narayan Singh Deo v. Sriram 
Chakravarthi! held that the title of the 
zamindar to the village being established, 
he must ibe presumed to be the owner of 
the underground rights appertaining 
thereto in the absence of evidence that 
he had parted with them. The grant of 
proprietorship to the estate was construed 
as having conveyed to the landholder the 
rights of mining. On the other hand, 
a grant by a zamindar of a tenure at a 
fixed rent, even if the tenure was per- 

1. (1910) I.L.R. 37 Cal. 723 : L.R. 37 LA. 
136 : 20 MLL.J. 569 (P.C). 
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manent, heritable, and transferable, was 
held in Sashi Bhusman Misra v. Jysk 
Prashad Singh Deo}, not to carry a right to 
the minerals under the land granted unless 
there was express evidence that the grant 
included them. We can find nothing 
in the ryotwari system to recognise the 
pattadar as entitled to the minerals under 
the surface of the soil. 


5. Thai being the case, we ate of opinion 
that the refusal of the Government to 
grant or renew the lease the appellant 
had asked for, is not shown to be arbitrary 
or illegal. We do not think that the 
ground of the refusal was irrelevant to the 
subject. On that view, the appeals are 
dismissed with costs (one set). Counsel 
fee Rs. 100, C.M.P.Nos, 10465 to 10470 
ordered. 


V.K. Appeals dismissed" 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :— G. Ramanujam, F. 
Shanmugathammal and others, etc. 


Petitioners* 
U. 
Valliappan alias Vallinayagam and others, 
etc. Respondents 


(A) Madras Cultivating Tenants’ Protection 
Act (XXV of 1955), section 4 (5)—Restora- 
tion of possession—Application by tenant — 
Date of dispossession of tenant—Finding 
essential to grant relief — Jurisdiction. 
The jurisdiction of the lower Court to 
order restoration of possession under 
section 4 (5) depends upon the fact whe- 
ther it had been moved within two months 
of the date of dispossession. 


The lower Court cannot proceed to 
grant the relief of restoration of posses- 
sion without giving a finding as to when 
dispossession took place. [Paras. 3 and 4.]. 


(B) Madras Cultivating Tenants’ Protection 
Act (XXV of 1955), section 2 (aa), 4 (5)— 
Restoration of  possession—Application by 
tenant— Mere finding of tenancy, not sufficient 
—If a cultivating tenant—Finding essential. 


1. (1916) L.R. 44 LA. 46 : 32 M.LJ. 245 
C.R.P. Nos. 1768 and 1769 of 


1966 and 615 and 616 of 1967. 
27th October, 1970. 


150 


The lower Court has merely found that 
the alleged tenancy has been established 
without further finding whether the peti- 
tioner is a cultivating tenant as defined in 
the Act, entitling himself to get the benefits 
under the Act. ‘That finding of fact alone 
will not bring him within the definition 
of a cultivating tenant under section 
2 (aa) of Madras Act (XXV of 1955) 


[Para. 5.] 


(C) Madras Cultivating Tenants’ Protection 
Act (XXV of 1955)—Londlord—Transfer of 
land—Unilateral act—Status or rights of 
cultivating tenant under the Act—Not affected. 


The mere fact that the landlord parts 
with his rights to an alienee without 
reference to the cultivating tenant, does 
not mean that the person who is a cultivat- 
ing tenant under transfer automati- 
cally ceases to come within the definition 
of a cultivating tenant under the Act. 
His status as a cultivating tenant cannot 
be taken away by such a transfer. He 
does not cease to get his benefit under the 
Act merely because the landlord has 
parted with his property. The statutory 
rights inhered in the cultivating tenant 
cannot be taken away by an unilateral 
act of the landlord. [Para. 8.] 


(D) Madras Cultivating Tenants’ Protection 
Act (XXV of 1955)—Authority under the Act 
— Creature of statute—Not to decide disputed 
questions of title to the property—-No prohibi- 
tion under the Act in regard to transfer of land 
by landlord—Validity of transfer—Not to be 
decided by the Authority under the Act. 


The lower Court which is a creature of 
the statute cannot embark upon disputed 
questions of title to the properties. The 
Act, nowhere, prohibits alienation by 
the landlord and in the absence of any 
such prohibition, an alienation made by 
the landlord cannot be held to be invalid, 
on the ground that it has been intended 
to be used against a cultivating tenant. 


{Para. 9.] 


(E) Madras Cultivating Tenants’ Protection 
Act (XXV of 1955), rule 8 ofthe Rules— 
Death of party in the proceedings —Rule 
empowers impleading of legal representatives — 
Addition of parties. 


Rule 8 of the Rules framed under Madras 
Act (XXV of 1955) enables the authority 
under the Act to invoke the provisions 
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of the Code of Civil Procedure, for bring- 
ing the legal representatives on record 
in the place of a deceased patty. 


Rule 8 (i) shows that every Court 
constituted under the Act shall have the 
powers exercisable by a civil Court in 
the trial of a suit. Rule 8 (ii) specifies 
the matters in respect of which the provi- 
sions of the Code of Civil Procedure, can 
be resorted to. One such matter is “the 
addition of party”. “Addition of parties” 
may arise either when new parties in addi- 
tion to the existing parties are brought 
on record, or when new parties brought 
in the place of partics deceased. 


[Para. 10.] 


Petitions under section 6-B of Madras 
Cultivating Tenants’ Protection Act (XXV 
of 1955), as amended praying the High 
Court to revise the order of the Court of 
the Sub-Collector, Sivakasi, dated st 
August, 1y66 and made in R.P.No. 1 of 
1965 (C.R.P.Nos. 615 of 1967 and 1768 
of 1966) and R.P.No. 2 of 1965 (C.R.P. 
Nos, 616 of 1967 and 1769 of 1966). 


V. Vedantachari, for Petitioner (In C.R.P. 
Nos. 1768 and 1769 of 1968). 


A. Ramanathan, for Petitioner (In C.R.P, 
Nos, 615 and 616 of 1967). 


S. Rajarama Tyer, for Respondents, 


The Court delivered the following 


Jupement. —Civil Revision Petitions 
Nos. 1768 of 1966 and 615 of 1967 have 
been filed by 1espondents 2 to 5, and 6 
and 7 respectively in R.P. No. 1 of 1965 on 
the file of the Sub-Collector, Sivakasi, 
wherein an order for restoration of posses- 
sion of the lands involved therein was 
made against them. Civil Revision Peti- 
tion Nos. 1769 of 1966 and 616 of 1967 
have been filed by respondents 2 to 5 and 
7 to 9, and respondents 10 to 12 res- 
pectively in R.P. Nos. 2 of 1965 on the file 
of the Sub-Collector, Sivakasi against 
the order for restoration of certain other 
lands. One Valliyappan alias Valli- 
nayagam filed the above R.P. Nos. 1 of 
1965 and 2 of 1965 under section 4 (5) 
of the Madras Cultivating Tenants’ Pro- 
tection Act, 1955 hereinafter referred to 
as ‘the Act’ for restoration of possession 
of two sets of lands. It was his case that 
the lands involved in both the petitions 
belonged to’ the first respondent therein, 
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that he took the wet lands coveʻed by 
R.P.No. 1 of 1965 in fasli 1365 after 
executing: a lease deed agreeing to pay 
8 bags of paddy, that he obtained a lease 
of 12 kurukkams of dry lands covered by 
R.P.No. 2 of 1965 on a rental of Rs. 8 
per kurukkam from fasli 1369 by a lease 
agreement dated 4th February, 1959. He 
alleged that he was paying rent for the wet 
lands from fasli 1365 to fasli 1368 at the 
rate of 8 bags of paddy that he paid an 
increased: rent of 10 bags of paddy for 
fasli 1369 and 1370, that the first respon- 
dent in R.P.No. 1 of 1965 purported to 
sell the wet lands on 20th November, 1959 
to the second respondent who in turn 
had purported to sell the lands to respon- 
dents 4 and 5 on 26th March, 1960 and 
that on gth November, 1961 the first 
respondent’s men forcibly dispossessed 
and evicted him from the wet lands in 
question. As regards the dry lands, the 
allegation of the respondents herein was 
that the first respondent in R.P.No. 2 of 
1965 had executed sales to various persons 
subsequent to the lease in his favour that 
on 15th October, 1961 the first respon- 
dent and his men dispossessed bim from 
those lands and that the sales in favour 
of the various persons were only ostensi- 
ble sales without any intention of trans- 
ferring title to the so-called alienees, 
The respondents herein had therefore 
sought an order for restoration of posses- 
sion by the first respondent and other 
respondents in the Revision Petitions who 
are said to have acquired rights from the 
first respondent, on the ground that he 
has been unauthorisedly evicted from 
the leasehold lands of which he is a 
cultivating tenant. 


2. Both the petitions were resisted by 
the first respondent therein and the 
alienees of the various items. The alleged 
tenancy put forward by the respondent 
herein in'respect of the wet and dry lands 
was denied. They claimed that the 
sales by the first respondent to the other 
respondents therein were bona fide and 
real, and that they were fully supported 
by consideration. They denied that the 
sales were sham, nominal and had brought 
about for the purpose of evicting the 
respondent herein, 
that some of the sale deeds have been 
preceded, by agreements of sale and there 
is no question of any mala fide motive in 


SHA NMUGATHAMMAL V. VALLIAPPAN (Ramantjam, J.). 


They also stated ` 


151 


executing the sale deeds by the first 
respondent. ; 


3. As regards the lands covered 
R.P. No. 1 of 1965 the lower Court, 
after making reference to the various 
exhibits filed by either side and the oral 
evidence adduced on behalf of the peti- 
tioner before it held that the tenancy 
alleged by the petitioner before it had been 
sufficiently established. Though the peti- 
tioner therein came forward with a written 
lease in respect of both the wet and dry 
lands, the Court below was not inclined 
to accept that case, but held that a tenancy 
agreement can be implied having regard 
to the cultivation of the lands by him as 
spoken to by his witnesses. On the 
question of the genuineness of the sales 
effected by the first respondent therein 
the lower Court did not give any con- 
clusive finding in respect of the wet lands 
but had expressed its opinion that some 
of the sale deeds relating to the dry lands 
can be said to be motivated and not 
enuine. The lower Court, after having 
eld that the tenancy agreement pleaded 
by the petitioner before it can be inferred 
from the circumstances of the two cases, 
straightway proceeded to direct resump- 
tion without giving any specific finding 
as to whether there was any dispossession 
from the lands in question and whether 
such dispossession was within two months 
preceding the date of the eviction petition. 
As already stated, in respect of the wet 
lands, the dispossession was claimed to 
be on gth November, 1961, and in respect 
of dry lands the dispossession was alleged 
to be on 15th October, 1961. The lower 
Court mainly relied on the fact that the 
respondents therein had denied the ten- 
ancy put forward by the petitioner before 
it and held that as such the allegation of 
dispossession must be true. The lower 
Court has not discussed the evidence 
adduced by the parties on the question 
of dispossession and given a finding as 
to when the dispossession took place, 
The jurisdiction of the lower Court to 
order restoration of possession unde 
section 4 (5) depends upon the fact whe- 
ther it had been moved within two months 
of the date of dispossession. If the dis- 
possession had taken place beyond two 
months preceding the date of the petition, 
the lower Court cannot give any relief, 
The lower Court should have given a 
specific finding as to the dispossession 
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alleged on gth November, 1961 and 15th 
October, 1961, was true and if not, find 
out what are the actual dates of disposses- 
sion, As the jurisdiction of the lower 
Court to grant the relief sought for 
depends upon the dates of dispossession, 
the lower Court cannot proceed to grant 
the relief of restoration of possession with- 
out giving a finding as to when disposses- 
sion took place. This is the main ground 
of attack made against the orders 
impugned in these revisions by the learned 
Counsel for the petitioners. 


4. The learned Counsel for the respon- 
dent, however, states that though there is 
no specific finding by the lower Court as 

ds the dates of dispossession, a 
perusal of the final paragraph of both the 
judgments of the lower Court shows that 
the lower Court has accepted the case of 
the petitioners before it that dispossession 
took place on the dates alleged in the 
petitions. As already stated, on the 
question of dispossession there is no dis- 
cussion in the judgment, and there is no 
reference even to the deposition of the 
petitioner before it relating to the factum 
of dispossession. If his evidence had 
been discussed in the judgment and the 
lower Court stated that the dispossession 
as alleged by the petitioner had been estab- 
lished, it can be taken that whatsoever 
has been said by the petitioner in his 
petition and in his evidence before the 
lower Court had been accepted by the 
lower Court. In the absence of any 
discussion about his evidence by the Court, 
it is not possible for this Court to say 
that the lower Court had accepted what- 
ever has been stated by the petitioner on 
the question of dispossession. I therefore 
hold that a finding as to dispossession 
is necessary before the relief under section 
4 (5) is granted by the Jower Court and 
the order of the lower Court directing 
restoration of possession without such a 
finding cannot be upheld. 


5. The learned Counsel for the peti- 
tioners raised another contention that, 
when the petitioner in the Revision Peti- 
tions came forward with an TESS 
written tenancy and had failed to establish 
the same, the lower Court was not justi- 
fied in holding that there has been an 
implied tenancy. I am not inclined to 
accept the contention that the lower 
Court is not justified in holding that there 
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has been an implied tenancy agreement 
in these cases. In these cases, the tenant 
came forward with a case that lease deeds 
have been executed but that these lease 
deeds were in the possession of the first 
respondent in the Revision Petitions who 
is keeping them back without filing them 
into Court. In such circumstances, the 
non-production of the lease deeds by the 
petitioner before the lower Court will 
not disentitle him from claiming the 
benefits under the Act if he is able to 
establish the tenancy otherwise than by 
production of the documents. In these 
cases, the lower Court had considered the 
evidence of the neighbouring land owners 
as also the evidence of Gram Sevak and 
the Revenue Inspector who have all 
deposed that the petitioner before the 
lower Court was cultivating lands a few 
months before the date of filing of these 
petitions. The lower Court has accepted 
the said oral evidence as also that of the 
petitioner before it and held that the 
tenancy has been established even though 
the documents of lease had not been pro- 
duced. I am not in a position to say that the 
finding as to the existence of the tenancy 
between the petitioner and the first respon- 
dent had not been established in these 
cases. I have to therefore accept the 
finding of fact arrived at by the Court 
below that the relationship of landlord 
and tenant had been established between 
the petitioner and the first respondent 
before the lower Court. But the question 
still is whether the petitioner before the 
lower Court had established his claim 
to be a cultivating tenant under the first 
respondent in respect of the properties 
in question. The lower Court has 





tenant under section 2 (aa) of Madras 
Act (XXV of 1955). 


6. The learned Counsel for the peti- 
tioners put forward a further ground of 
attack against the impugned orders of 
restoration of possession, The contention 


i 
t 


a] 


was that on the date the petitions for 
restoration were filed the first respondent 
before the lower Court had ceased to be 
the owner of the property and his title 
having passed to the alienees, there is no 
relationship of landlord and tenant be- 
tween the first respondent and the peti- 
tioner before the lower Court and that in 
such an event, no relief can be granted to 
the petitioner by directing the first respon- 
dent who has parted with his rights to the 
prope to restore possession. It is 
stated that an order for possession can be 
made only against the landlord and 
not against an ex-landlord who has 
parted with his rights in the property in 
favour of third parties. On behalf of 
the alienees also it was contended that the 
petitioner before the lower Court having 

uestioned the genuineness of the sales in 
their favour and having denied their title 
to the property, he cannot claim any 
relief as against them in these proceedings 
and that any relief that he may seek 
against them cannot be under section 4 
(5) of Madras Act XXV of 1955 which 
enables the lower Court to give a direc- 
tion only to the landlord. 


7. On behalf of the petitioners reference 
was made to the decision in Kuppammal v. 
Vellingiri1, where a Division Bench of this 
Court had held that section 4 (1) of 
Madras Act XXV of 1955 contemplated 
restoration of possession only of cultivat- 
ing tenants who were in possession of their 
holdings on 1st December, 1953, but not 
of persons who ceased to be in possession 
at the date of the commencement of the 
Act by reason of an eviction as specified 
in the several provisions and that where a 
tenant voluntarily and willingly surren- 
ders possession of the land to the landlord, 
he will not be entitled to an order for 
restoration to possession under the provi- 
sions of section 4. Based on the said 
decision, it is contended by the petitioners 
that once the relationship of landlord and 
tenant comes to an end, there is no ques- 
tion of invoking section 4 (5) of Madras 
Act (XXV of 1955) for ordering restora- 
tion. It is stated that by making the 
bona fide alienations the first respondent 
has ceased to be the landlord and as su 

section 4 (5) cannot be invoked i 

such a person. I am not inclined to 
construe the decision as supporting the 





N (1957) 1 M.L.J. 283: LL.R. (1957) Mad, 
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contention of the learned Counsel for 
the petitioners. What the decision inten- 
ded to lay down was that section 4 (1) 
cannot be invoked by a tenant when he 
himself has surrendered possession volun- 
tarily and willingly and thus had termina- 
ted the tenancy in his favour before the 
commencement of the Act. That decision 
does not contemplate a situation as the 
one arising in these cases, 


8. Kumarappa Chettiar v. Audiappa Chettiar} 
was also relied on in support. In that 
case Rajagopalan, J., had laid down that 
in order to entitle a person to apply for 
restoration to possession of land under 
the Madras Cultivating Tenants Protec- 
tion Act, 1955, he must be a cultivating 
tenant within the meaning of the Act 
which means that there should be the 
relationship of landlord and tenant 
between the parties. In that case, the 
learned Judge was concerned with a 
person who was cultivating the lands 
under an agreement with some one who 
had no title to the land and who therefore, 
was not his landlord and he was therefore 
held to be not a cultivating tenant as 
defined in the Act and as such he was 
disentitled to seek restoration of 

sion under section 4 (5) of the Act when 
his possession was disturbed by the legal 
owner of the land. That decision also 
does not contemplate a situation arisin 
herein. The mere fact that the landlord 
patts with his rights to an alienee withou 






Act merely because the landlord has 
parted with his property. The statutory 
rights inhered in the cultivating tenan 
cannot be taken away by an unilat 

Act of the landlord. I am, therefore, no 
inclined to accept the contention of the 
petitioners that once a landlord parts 
away with his rights, the rights of the 
ap ee! 


1. (1958) 1 M.L.J, 394. 
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tenant, if any, as a cultivating tenant 
under the Act would be taken away. 


9. Then the petitioners further con- 
tended that the lower Court had no 
jurisdiction to go into the question as to the 
validity or genuineness of the alienations 
made by the first respondent before it. 
As already stated, the Jower Court has 
doubted the genuineness of the alienations 
made by the first respondent. On this 
aspect of the case, I am inclined to agree 
with the case of the petitioners. The 
lower Court which is a creature of the 
statute cannot embark upon disputed 
questions of title to the properties. The 
Act nowhere prohibits alienation by the 
landlord and in the absence of any prohi- 
bition in the Act, an alienation made by 
the landlord cannot be held to be invalid 
on the ground that it has been intended 
to be used against a cultivating tenant. 
Having regard to the objects for which 
the statutory Tribunal has been constitu- 
ted, it cannot be said that it had juris- 
diction either to restrain the landlord 
from alienating the properties or to declare 
such alienations void as defeating the 
provisions of Madras Act (XXV of 1955). 
Hence the findings and observations by 
the lower Court on this aspect have to 
be set aside. The Court below has to 
accept the alienations made by the first 
respondent as real and genuine and 
proceed to work out the petitioner’s right 
against the transferors if it is possible. 


10. In C.R.P. Nos. 615 and 616 of 1967 
an additional contention was raised by 
the petitioners therein. It was contended 
that they have been impleaded as legal 
representatives of the deceased first res- 
pondent before the lower Court, and 
that the first respondent having died 
pending the proceedings before the lower 
Court, the lower Court should have 
treated the proceedings as abated. It is 
stated that neither Madras Act XXV of 
1955 nor the rules framed thereunder 
make any provision for bringing the legal 
representatives on record. Reliance is 
made on a decision in Devichand Mool- 
chand v. Dhanraj Kantilal1, which arose 
under the Madras Buildings (Lease and 
Rent Control) Act, 1946. In that case 
the landlord filed a petition for eviction 
against a tenant from certain premises 
on the ground that he had wilfully defaul- 





1. (1948) 1 M.L.J, 276: ALR. 1949 Mad. 53. 
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ted to pay the monthly rent and that the 
landlord required the premises bona fide 
for his own buisness. The landlord 
however died before the application 
came up for hearing. His son thereupon 
sought to bring himself on record as his 
legal representative. That petition was 
resisted on the ground that there is no 
provisions in the Act to bring on record 
the legal representatives to continue the 
proceedings initiated already, and that 
the petitioner’s only remedy was to file a 
fresh petition for the same relief. A Divi- 
sion Bench of this Court held that in the 
absence of incorporation of the provisions 
of the Code of Civil Procedure, in the 
rules of procedure for the Tribunals 
constituted under the Rent Control Act, 
there was no justification for the applica- 
tion of the principles of those provisions. 
The Court also pointed out the necessity 
for a rule to be made for the bringing on 
record of legal representatives on the 
death of the original applicant. Reliance 
was also placed on a decision in Periya- 
Karuppa Thevar v. Vellait, where it has 
been held that Order g, rule 13 of the 
Code of Civil Procedure would not in 
terms apply to the reference proceedings 
under section 146 of the Criminal Pro- 
cedure Code and thatthe provisions 
relating to the impleading of legal repre- 
sentatives of a deceased also govern 
only suits and appeals, But the deci- 
sions above referred to may not apply to 
the proceedings initiated under Madras 
Act (XXV of 1955). In my opinion, 
rule 8 of the Rules framed under 

Act (XXV of 1955) enables the Tribunal 
to invoke the provisions of the Code of} 
Civil Procedure, for bringing the legal 
representatives on record in the place o 








shall have the powers exercisable by a 
civil Gourt in the trial of a suit. 
8 (i) specifies the matters in 

which the provisions of the Code of Civil! 
Procedure, can be resorted to. One such} 
matter is “the addition of parties”. 
“ Addition of parties” may arise either 
when new parties in addition to the exist- 
ing parties are brought on record or when! 
new parties are brought in the place of 
parties deceased. I am not inclined to 
give a restricted meaning to the words 





1. (163) M.L.J. (Crl.) 236: LL.R. (1964) 1 
Mad, 494: (1963) 1 M.L.J. 376. 


m 
“ addition of parties’? occurring in 
rule 8 (i) (e) as contended for by peti- 
tioners in these revision petitions. I 
therefore'hold that the lower Court had 
jurisdiction to bring the petitioners in 
G.R.P. Nos. 615 and 616 of 1967 as 
parties on record in the place of the 
deceased | first respondent before it. 


11. In the result, the orders impugned 
in these ‘revisions are set aside and the 
matters dre remanded to the lower Court 
for fresh disposal in the light of the obser- 
vations made in this judgment and after 
giving a definite finding as to whether the 
respondent in these 
in the Revision Petitions) is a cultivating 
tenant in respect of the lands in question 
and whether the dispossession alleged 
against ithe deceased first respondent 
before the lower Court is true and if so, 
on that! date. The Revision Petitions 
are accordingly allowed, but there will 
be no order as to costs, 


V.S. 


Petitions allowed. 
Matter remitted. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PresenrT:—S. Ganesan, F. 
M. P. Lokiah and others 
U. ' 


V.M. Jayaram Naidu Respondent. 


Arbitration Act (X of 1940), section 34— 
Applicability—Partnership—Arbitration cla- 
use in the partnership agreement—Suit by a 
partner for dissolution and accounts—Account 
books seized and brought into Court (under orders 
in an interlocutory application)—Application 
by defendants for return of the account books— 
Ff taking a step in the proceedings’ (suit)— 
Simultaneous application for stay and reference 
to arbitration— Whether maintainable. 


Section 34 of the Arbitration Act provides 
that the application for stay must be filed 
by the defendants ‘at any time before 
filing a written statement or taking any 
other steps in the proceedings’. 

| [Para. 5.] 
The question as to what constitutes a 
step in the proceedings so as to deprive a 
party ofthis right to go to arbitration 





Appellants* 


« AA.O.No. 161 of 1970. - 
2nd November, 1970. 
| 
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within the meaning of section 34 of the 
Arbitration Act will depend upon the 
facts and circumstances of each case and 
it will be difficult to lay down an absolute 
testfor that purpose. [ Para, 11.} 


When the defendant is served with a 
copy of the plaint and time is fixed by 
Court for filing written statement, it is 
the duty of the defendant to elect whether 
he would insist upon the arbitration 
clause and ask the Court to refer the 
matter to arbitration and to stay the suit 
or whether he would participate in the 
suit and defend the suit claim. Any 
laches on his part is bound to be fatal 
and any association by him in the pro- 
ceedings will constitute a waiver of his 
claim for stay. [Para. 11.]} 
An application by a party indicating 
that he has participated in the p. i 
of the case or has contributed to its further 
progress and any act by a party showing 
that he has acquiesced in the jurisdiction 
of the civil Court would constitute ‘ a step 
in the legal proceedings’, The intention. 
of the defendant must be gathered 
only (1) from the matter and purpose of 
the application in the proceedings and. 
(2) the conduct of the defendant in 
respect of the proceedings before he 
filed the application for stay; even a 
both the applications had been filed 
simultaneously, that circumstance would. 
be of no avail to the applicants. 
[Paras. 12, 13 and 14.} 


Held on facts, the allegations in the appli- 
cation for return of documents clearly 
establish that it is astep in the proceed- 
ings. By instituting the application for 
return, they must be deemed to have parti- 
cipated in the suit. [Para. 16.} 


Appeal against the order of the City 
Civil Court (Sixth Assistant Judge), 
Madras, dated goth April, 1970 and made 
in J. A. No. 959 of 1970 in O.S. No. 32 
of 1970. 

Rosi Naidu and G. Nandalal, for Appel- 
lants. 

K. C. Jacob, S. K. L. Rattan and Raju 
K. Lukose, for Respondent 

The Court delivered the following 
Jupement.—The petitioners-defendants 
are the appellants and they are aggrieved 
that the learned Sixth Assistant Judge, 
City Civil Court, Madras, had dismissed: 
their application (I.A. No. 959 of 1970} 
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tin O.S.No. 31 of 1970 for stay of all 
further proceedings in the said suit and 
for reference of the matter to arbitration. 


2. The appellants and the respondent- 
plaintiff constituted a partnership firm 
under the name and style of M/s. Nethaji 
‘Brick Works and the first appellant was 
ithe managing partner thereof. The res- 
pondent has instituted the suit in ques- 
tion for dissolution of the partnership 
.and for accounts and has contended in the 
suit inter alia that the first appellant was 
manipulating the account books of the 
firm and was making secret profits for 
himself. After the institution of the suit 
the respondent has also filed an applica- 
tion (I.A. No. 32 of 1970) for the appoint- 
ment of a Commissioner to seize the 
account books and other records of the 
firm and accordingly a Commissioner was 
appointed for the said purpose and 
account books and records of the firm 
were seized and produced by the Gommis- 
sioner before the Court. The appellants 
have filed an application (I.A.No. 958 of 
1970) on 16th January, 1970 for the return 
of the account books and records seized 
iby the Commissioner and have also filed 
on the same date I.A. No. 959 of 1970 
out of which the present appeal arises for 
stay of all further proceedings in the suit 
-nd for referring the matter to arbitration 
‘in pursuance of a clause in the partnership 
agreement which provides for arbitra- 
tion in case of dispute among the partners. 


3. The main contention of the respon- 
dent-plaintiff is that, as the appellants 
have filed I.A. No. 958 of 1970 for return 
cf the account books seized by the Qom- 
missioner, the application would amount 
to taking a step in the proceedings con- 
templated by section 34 of the Arbitration 
Act and that they are therefore disentitled 
to ask for a stay of the suit. The learned 
trial Judge had upheld the respondents’ 
contention and had consequently dis- 
missed the application for stay. 


4. The only question which is urged and 
which arises for consideration in this 
appeal is whether the application I.A. 
No. 958 of 1970 filed by the appellants for 
return of the documents would constitute 
a step in the proceedings contemplated by 
section 34 of the Indian Arbitration Act. 

Section 34 of the Arbitration Act 
provides that the applicaion for stay 
must be filed by the defendants “ at any 
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time before filing a written document o 
taking any other steps in the proceedings.” 
6. There is considerable case law on the 
question as to what would legally consti- 
tute step taken in the proceedings and 
I will set out only a few leading decisions. 
7, It is observed at page 386 of Volume II 
of Halsbury’s Laws of England that the 
applicant must have taken no step in the 
proceedings after appearance ; and the 
party who makes an application whatso- 
ever to the Court, even though merely 
an application for time, takes a step in 
the proceedings. 

8. In Nuruddin v. Abu Ahmed}, the learned 
Judges of the Bombay High Court have 
observed that the true test for determining 
whether an act is a “ step in the proceed- 
ings ” is not so much the question as to 
whether it is an application—although 
that would be a satisfactory test in 
many cases but not the only test, but 
whether the act displays an unequivocal 
intention to proceed with the suit and to 
give up the right to have the matter dis- 
posed of by Arbitration. This view has 
found favour with the Punjab, Calcutta 
and Sind High Courts—Vide Doulat v. 
State?, The Karnani Industrial Bank Ltd. v. 
Satya Niranjan Shaw*, and Firm Khimchand 
v. Udhavadas*. 


9. In Bhowanidas v. Pannachand®,'Page, J. 
had observed thus: 

* any act in the nature of an applica- 
tion to the Court which indicates that 
a party is willing that the suit should 
proceed, in my opinion would be a 
step in the proceedings within section 
19 of the Indian Arbitration Act and 
the intention of the party is to be 
gathered from the matter of application 
which is made and if, having regard to 
the forum of the application, the Court 
is of opinion that step has been taken 
it will so hold, notwithstanding that the 
may in truth and in fact have no 

such intention, or that the application 
is coupled with a protest that ihe party 
desires that the matters in dispute 
should be referred to arbitration and 
it must be a reasonable deduction from 
the application that the defendant 
intends to resist the suit on the merits,” 


ALR. 1950 Bom. 27. 
AIR. 1958 Punj. 19. 
ALR. 1924 Cal. 789. 


¥ Per 


Tl] 


10. In Banshidar v. Sukhia1, it was held 
that “ taking step in the proceedings” 
means some step which indicates an 
intention on the part of a party to the 
proceedings that he desires that the action 
should proceed and had no desire that 
the matter be referred to arbitration. 


11. The law on the subject may be thus 
summarised. The question as to what 
constitutes a step in the proceedings so as 
to deprive a party of his right to go to 
arbitration within the meaning of section 
34 of the Arbitration Act will depend 
upon the facts and circumstances of each 
case and tit will be difficult to lay down an 
absolute test for that purpose. Having 
regard to the provisions of order 5, rule 2, 
Civil Procedure Code, a proceeding must 
be taken to have commenced within the 
meaning| of section 19 of the Arbitration 
Act only; when the defendant is supplied 
with a copy of the plaint and the time is 
fixed by; Court for filing a written state- 
ment. At that stage it is the duty of the 
defendant to elect whether he would 
insist upon the arbitration clause and ask 
the Court to refer the matter to arbitra- 
tion and to stay.the suit or whether he 
would participate in the suit and defend 
the suit claim. Any laches on his part is 
bound to be fatal and any association by 
in the proceedings.will constitute a 
waiver of his claim for stay. 













12. The words ‘‘ other steps in the pro- 
ceedings? would embrace within their 
amplitude a large variety of acts, An 
Hees by a party indicating that 

he has participated in the proceedings of 
the case 'or has contributed to its further 
progress |or any act by a tapi showing 
that he ħas acquiesced in jurisdiction 
of the civil Court would AT et a step 
in the legal proceedings. An applica- 
tion by the defendant for the appointment 
ofa Commissioner or Receiver for taking 
an inventory or for possession of property 
would obviously be a step in the proceed- 
ings; in such a case, he seeks the assistance 
of the Court for the avowed purpose of 
establishing his case and defeating the 
suit. An application for time or for 
extension of time to file the written state- 
ment or 'for postponement of the hearing 
of the suit would also be an obvious step 
in the Proceedings ; and the defendant’s 


1. ALR, 1957 M. P, 24. 
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intention to proceed with the suit rather 
than his insisterice upon the arbitration 
clause can be readily inferred. Similarly, 
where the defendant appears in answer 
to an application for discovery filed by the- 
plaintiff and an order is passed in his 
presence directing him and the plaintiff” 
to file affidavits of discovery, his conduct 
would be construed as a step in the pro- 
ceedings. In all these cases it can be 
legitimately inferred that he intended to 
abandon his claim to refer the matter to 
arbitration and proceed with the trial. 


13. The intention of the defendant must 
be gathered only (1) from the matter andf 
purpose of the application in the pro+ 






he filed the application for stay ; and itf 
will not be open to him to show that he 
had in fact no such intention by showing 
that the application treated as a step in 
the proceedings is coupled with a protest 
that the party desired that the matters 
in dispute should be referred to arbitra- 
tion or that he had filed an application 
for stay simultaneously with or subse- 
quent to the application held to be a step 
in the proceedings. 


14. Judged by these principles, it appears 
to me that the application filed by the 
appellants for the return of documents 
would constitute a step in the legal 
proceedings so as to deprive them of 
their right to call upon the Court to 
refer the matter to arbitration. It is 
true that this application for stay had 
bee filed on the same date as their appli- 
cation I.A. No. 958 of 1970, for the return 
of account books and other records; 
but it is nowhere pleaded that the present 
application for stay is antecedent in 
time to the application for return of 
documents; nor is there any plea that 
both the applications were filed simul- 
taneously. It is seen that the application 
for stay was numbered next to the appli- 
cation for return of documents; and it 
may, therefore, in the normal course of 
events, be presumed to have been filed 
later in time. In my opinion, even if 
both the applications had been file 
simultaneously, that circumstance woul 
be of no avail to the applicants. 


15. The learned Counsel for the appel- 
lants, however, contends that, even if 
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this application is treated as one filed 
subsequently to the application for return 
of account books, it cannot be positively 
inferred from the circumstances present 
in this case that the appellants have 
displayed an unequiv intention to 
proceed with the suit and to give up 
their right to have the matter disposed 
of by arbitration. In my view, there is 
a fallacy behind this argument. The 
fact that the application for stay had also 
been filed on that day can be of no conse- 
uence in this case. Once it is found 
t this application for stay is not anterior 
in time to the application for return of 
account books, it is clear that the Court 
is bound to ignore the present application 
for stay and to decide the question by 
considering whether the application for 
return of documents would, standing 
by itself, constitute a step in the proceed- 
ings or not. 


16. In my view, the allegations in the 
app Aa for return of documents 
clearly establish that it is a step in the 
proceedings. Account books and records 
which were in the possession of the appel- 
lants had admittedly been seized by the 
Commissioner in pursuance of an order 
by the trial Court in an earlier inter- 
locutory application and by this appli- 
cation the appellants seek the assistance 
of the Court for getting back those docu- 
ments which according to the respondent- 
plaintiff, constitute material evidence in 
the case. By instituting the application 
for return, they must be deemed to have 
participated in the suit; it is evident 
that by seeking the return of the docu- 
ments which are alleged by the respondent- 
plaintiff to have been manipulateed by 
them, they are attempting to deprive 
the respondent of a material piece of 
evidence and thereby to defeat the suit. 


17. In the 1c ult, the appeal fails and is 
dismissed with costs. 


K.G.S. 





Appeal 
dismissed, 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 
PRESENT:—N. = Krishnaswamy Reddy, 
S. Ganesan and S. Maharajan, JJ. - 
Chinna Annamalai Petitioner* 


U. 


The State of Tamil Nadu, represented by 
Secretary to Government, Home Depart- 
ment, Madras .. Respondent. 


Criminal Procedure Code (V of 1898), 
section 99-A—Scope—Order of the Govern- 
ment forfeiting the posters printed and published 
by the petitioner—Legality—What is con- 
tained in the poster,’ if a ‘‘matter’’—-Government, 
if need not give grounds for its opinion, 
because tt was a poster. 


It is clear from the terms of section 99-A 
of the Criminal Procedure Code, that an 
order can be made only when the Govern- 
ment forms certain opinion and that 
opinion is that the document concerning 
which the order is proposed to be made 
contains any matter, the publication of 
which is punishable under sections 124-A 
or 153-A or 295-A of the Indian. Penal 
Code. It is also clear that the Govern- 
ment has to state the grounds of its 
opinion in its order. These two things 
are mandatory. The Government Noti- 
fication forfeiting the posters printed and 
published by the petitioner is a mere 
citation of words found in the earlier 
portion of section 99-A constituting the 
offence under section 153-A and section 
295-A of the Indian Penal Code, and there 
is no indication at all anywhere in the 
order that the Government had considered 
the effect of the poster proposed to be 
forfeited, and if it has considered, it 


would have certainly given unds or 
reasons which weighed with the Govern- 
ment to form such an opinion. Whether 


it is a picture or a book, what is contained 
therein will be ‘‘matter’. The Govern- 
ment after having set out the matter 
contained in the poster, and while stating 
its opinion about the matter in the order, 
it should have also stated as to how, why 
and in what manner and between which 


* Cri. M. P. No. 391 of 1971. 
24th February, 1971. 
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t 
groups the feelings of enmity or hatred 
the printing and publication of the said 
poster had promoted or attempted to 
romote. No such grounds are stated 
in the order. As the impugned order does 
not state the grounds for the opinion it 
has formed, it has to be quashed. 
| [Paras. 7, 9 and 10.] 


Petition praying that in the circumstances 
stated therein and in the accompanying 
affidavit! the High Court will be pleased 
to set aside the order treating the posters 
mentioned in G.O. Ms. No. 491, Home, 
dated rath February, 1971, and other 
documents forfeited and quash the Noti- 
fication iNo. 50, dated 12th February, 
1971, published in the Fort St. George 
Gazette directing the forfeiture of the 
said posters. 

V. K. Thiruvenkatachari for N. C. Ragha- 
vachari, |N. S. Varadachari and C. P. 
Patiabhiraman, for Petitioner. 


Advocate-General and Additional Public 
Prosecutor, for Respondent. 


The Order of the Court was made by 


Krishnaswamy Reddy, 3.—This petition 
has been filed to quash the Government 
Notification dated 12th February, 1971, 
forfeiting the posters printed and pub- 
lished by the petitioner. 


2. The petitioner is a Hindu. He 
belongs lto the Asthika Sangam, Madras. 
The circumstances under which the 
petitioner placed orders to print the 
posters leading to the order of Govern- 
ment forfeiting the posters are stated to 
be as follows:— 


3. The petitioner learnt from the Press 
that ati the instigation of Thiru E. V. 
Ramaswami Naicker, the Leader of 
Dravida Kazhagam, several tableaus 
depicting the pictures of Gods Rama and 
Muruga were being beaten by chappal 
in a procession held at Salem on 23rd 
and 24th January, 1971. The petitioner 
being a Hindu and being a member of 
Asthika Sangam was very much wounded 
by the ‘activities carried on by the party 
belonging to Thiru E. V. Ramaswami 
icker Government of Tamil 
Nadu did not take any action against 
the persons who took part in the said 
procession in spite of opposition by 
the public through reports in several 
newspapers, The petitioner, therefore, 
l 


placed an order with Aspy Litho Works, 
Madras, to print posters depicting the very 
acts done to Hindu Gods and the pro~- 
paganda carried on by the party belong- 
ing to the said Dravida Leader. 
Just at or about the time when the 
posters were about to be pasted in the 
several parts of the city, the Government 
of Tamil Nadu issued a Notification 
G.O. Ms. No. 491, Home, dated 12th 
February, 1971, directing the posters to 
be forfeited to the Government on the 
ground that the said posters contained 
matters which promoted or intend to 
promote the feelings of enmity and hatred 
between different classes of citizens of 
India or which is deliberately or 
maliciously intended to outrage the reli- 
gious feelings of any such class by insult- 
ing the religion or the religious feelings 
of that class. In consequence of the 
Government order, the impugned posters 
were forfeited from the Press. 


4. The petitioner submitted that the 
posters were printed to condemn what 
the leader of Dravida Kazhagam Party 
and his followers did at Salem. The 
cartoons depict the Leader of the Dravida 
Kazhagam party Thiru E. V. Ramaswami 
Naicker raising chappal to beat Gods 
Rama and Muruga by his right land 
holding a pamphlet in his left hand 
containing the words : 


“oroa mwd Quere 
FLL SAO Qb Gairah.” 


The poster is marked as Exhibit A. 
On the top of the poster, there is a head- 
ing printed in the following terms: 


yria uj ymsðryb Qrir A 
75 sucher Ainsing Hoss Fr 
@éar isir gA.’ 

The petitioner further submitted that 
the Government order forfeiting the 
posters was passed with a view to prevent 
the election propaganda against the 
Government headed by Thiru M. 
5. The Home Secretary of the Govern- 
ment of Tamil Nadu filed a counter 
stating that the action of the petitioner in 
publishing the cartoon was with the delibe- 
rate and malicious intention of outraging 
the religious feelings of the citizens of 
India by visible representations and his 
intention in doing’so, was to promote on 
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Grounds of religion, feelings of enmity 
and hatred and the Government, there- 
fore, issued order forfeiting the said 
~ posters, It was further submitted in the 
counter that action was taken against the 
persons responsible for the acts complained 
of by the petitioner as regards the inci- 
dent at Salem. 


The impugned order of thejGovernment 
runs thus : i 


1. ““Whereas it appears to the Governor 

of Tamil Nadu that a poster with the 

heading”. 

 wirriwésrujid ap@adruib QF ù 

LUT È HESS Qulurt Avast h 
DES L@ésr isd QLA?” 
as been printed and published. 


2. And whereas the said poster contains 
the pictures of Gods Rama and Muruga; 


3. And whereas in the said poster, it is 
depicted that Thiru E. V. Ramaswami 
is raising a chappal to beat Gods Rama 
and Muruga by his right hand: 


4. And whereas the said E. V. Rama- 
swamy is holding a pamphlet in his left 
hand containing the words 

"wrom waiudeuw Queieorer 
FLLAD Qib Guire.” 


5. And whereas in the opinion of the 
Government the aforesaid poster contains 
matters which promote, or are intended 
to promote feeli of enmity or hatred 
between different classes of citizens of 
India or which is deliberately and mali- 
ciously intended to outrage the religious 
feelings of any such class by insulting 
the religion or the religious feelings of 
that class; 

6. and whereas the publication of the 
said matter is punishable under section 
153-A of the Indian Penal Code, 1860 
(Central Act LV of 1860). Now, therefore, 
in exercise of the powers conferred by 
section 99-A of the Code of Criminal 
Procedure, 1898 (Central Act V of 1898), 
the Governor of Tamil Nadu hereby 
EClares eis. oe neeese evren 

(a) that every copy of the said poster; 
an 


(b) all other documents containing copies, 
reprints and translations of, extracts from, 
the said poster, 

shall be forfeited to the Government.” 
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The order was purported to have been 
made under section gg-A, Criminal Pro- 
cedure Code. 


6. Sri V. K. Thiruvenkatachari, the 
learned Counsel for the petitioner con- 
tended that the impugned order does 
not state the grounds on which the opinion 
was formed by the Government as 
required under section 99-A, Criminal 
Procedure Code, and that, therefore, 
the order is bad and has to be quashed. 
The learned Counsel further contended 
that the posters were printed only for 
the purpose of condemning the acts 
committed by the Dravida Kazhagam 
party in Salem procession, which wounded 
the religious feelings of Hindus and for 
exposing the indifferent attitude of the 
Government in not having taken immedi- 
ate action against the offenders and 
contended that they were not printed 
with a view to promote feelings of enmity 
between two religious groups or with the 
intention of deliberately or maliciously 
outraging the religious feelings and, 
therefore, the matter contained in the 

ter was not punishable under section 
153-A or 295-A of the Indian Penal Code, 
and the Government order on this 
ground also is bad and unjustifiable. 
In respect of the first contention it will 
be necessary to note section 99-A, Criminal 
Procedure Code, under which the 
impugned order was made, 


Section 99-A, so far as relevant is in these 
terms : 


“ Where any newspaper, or book 
erias or any document.......... 
appears to the State Government to 
contain any seditious matter or any 
matter which promotes or is intended 
to promote feelings of enmity or hatred 
between different classes of the citizens 
of India or which is deliberately and 
maliciously intended to ou the 
religious feelings of any such class by 
insulting the religion or the religious 
belief of that class, that is to say, any 
matter the publication of which is 
punishable under section 124-A or 
section 153-A or section 295-A of the 
Indian Penal Code, the State Govern- 
ment may, by notification in the 
Official Gazette stating the grounds of 
its opinion declare........ € every copy 
of such book.......... to be forfeited 
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12 Itis clear from the terms of the section 
that an order can be made only when the 
Government forms certain opinion and 
that opinion is -that the document con- 
cerning which the order is proposed to 
be made contains any matter, the publi- 
cation of which is punishable under 
sections 124-A or 153-A or 295-A of the 
Indian Penal Code. It is also clear that 
the Government has to state the grounds 
of its opinion in its order. Therefore 
two essential things which are required 
for passing the order under section 99-A 
are: (1) the formation of opinion as 
required under the section; and (2) the 
grounds on which such opinion is formed 
to be stated in the order. These two 
things are mandatory. The order made 
in this case states that the Government has 
formed its opinion that the matter con- 
tained in the poster is punishable under 
section 153-A, Indian Penal Code, but it 
has not stated the grounds on which that 
opinion was formed. The order merely 
reproduces the matter contained in the 
poster in paragraphs 1 to 4 and repeats 
the ingredients of sections 153-A and 
295-A, Indian Penal Code, in paragraph 
5; but it does not say how, in what manner 
and whose religious beliefs are wounded. 
Nor does it say that the matter in the 
poster promotes feelings of hatred bet- 
ween two identifiable distinct and sepa- 
rate classes or communities or groups 
of persons based upon religion, race, 
language, caste or community. It is 
not known from the order as to why the 
Government thought such offence to 
religion had been caused. 


8. The Supreme Court has laid down 
in a substantially similar case, reported 
in Harnam Das v. State of U.P.+, that it 
is obligatory on the part of the Govern- 
ment making an order under section 
g9-A to state the grounds of its opinion 
in declaring the seizure of the impugned 
document to be forfeited to Government. 
That was a case where the Government 
of U.P. made an order under section 99-A, 
Criminal Procedure Code, forfeiting cer- 
tain books published by the author of 
those books and that order so far as it 
is material was in the following terms:— 





1. (3962) 1 M.L.J.(S.C.) 112: (1962) 1 An.W 
Te 3112 : 1962) 1 S.CJ. 223; (1962) M.L.J 
(Crl.) 128: (1962) 2 S.C.R. 487. 
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“In exercise of its powers conferred by 
section g9-A of the Code of Criminal 
Procedure ..............the Govern- 
ment is pleased to declare the books. ... 
forfeited to Government on the ground 
that the said books contain matter, the 
publication of which is punishable 
under sections 153-A and 295-A of the 
Indian Penal Code.” 


The validity of that order was challenged 
in the U.P. High Court. While the 
High Court holding that the require- 
ment to state the grounds under section 
99-A was mandatory and that a mere 
citation of the words of the section would 
not do, agreed with the earlier decision 
of the Special Bench of that Court that 
the High Court, in view of the provisions 
of section 99-B of the Code of Criminal 
Procedure, was precluded from consi-- 
dering any other point than the question. 
whether in fact the document comes with- 
in the mischief of the offence charged, 
it refused to set aside the order on account 
of the omission to state the grounds of the 
opinion and then proceeded to examine 
the books for itself and found that their 
contents were obnoxious and highly 
objectionable and dismissed the appli- 
cation observing that the appellant had 
entirely failed to show that the books 
did not contain matters which promoted 
feelings of enmity and hatred between 
different classes or which did not insult 
or attempt to insult the religion or reli- 
gious beliefs of the Sikhs. Thereupon, 
the author of the books aggrieved by the 
order obtained Special Leave for appeal 
to the Supreme Court and the Supreme 
Court, while considering the scope of 
section 99-A in respect of the order made 
by the Government, which is substanti- 
ally similar to the impugned order made 
by the Government in this case as con- 
ceded by the learned Advocate-General 
excepting paragraph 5 of the said order, 
the like of which was not found in the 
order passed by the U.P. Government, 
stated as follows: 


“Two things appear clearly from the 
terms of this section. The first thing 
is that an order under it can be made 
only when the Government forms a 
certain opinion. That opinion is that 
the document concerning which the 
order is proposed to be made, contains 
‘any matter the publication of which 
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is punishable under section 124-A 
or section 153-A or section 295-A of 
the Penal e? Section 124-A deals 
with seditious matters, section 153-A 
with matters promoting enmity bet- 
ween different classes of Indian citi- 
zens and section 295-A with matters 
insulting the religion or religious beliefs 
of any class of such citizens. The 
other thing that appears from the 
section is that the Government has 
to state the grounds ofits opinion. The 
order made in this case, no doubt, 
stated that in the Government’s 
opinion the books contained matters 
the publication of which was punishable 
under sections 153-A and 295-A of the 
Penal Code. It did not, however, 
state, as it should have, the grounds of 
that opinion. So it is not known which 
‘communities were alienated from each 
other or whose religious beliefs had 
been wounded according to the Govern- 
mént, nor why the Government thought 
that such alienation or offence to 
. religion had been caused.” 


The Supreme Court further stated while 
considering the scope of section 99-A 
read with section g9-D of the Code in 
the following terms:— 


“No section¥g9-D is concerned with 
setting aside an order. That order is 
‘one made under section gg-A. An 
order under that section can be made 
only when certain things have appeared 
to the Government and the Government 
has formed a certain opinion. The 
section further requires the Govern- 
ment to state the grounds of its opinion. 
It is this order, that is, the order, based, 
on the grounds stated, which the party 
affected has been given by section 99-B 
the right to move the High Court to 
set aside. It would follow that all 
that section 99-B can require the 
party to do is to show that that order 
was improper. Whether that order 
was proper or not would, of course, 
depend only on the merits of the grounds 
on which it was based; whether another 
order to the same effect could have 
been made on other grounds is irrele- 
vant, for that would not show the 
validity of the order actually made; 
that order would be bad if the grounds 
on which it is made do not support it. 
Two orders, though both saying that 
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a publication contains matter which 
offends the same section of the Penal 
Code, cannot be the same or an identi- 
cal order if the reasons why they are 
considered so to offend the section of 
the Penal Code concerned are different. 
Now section g9-B says that a person 
affected by the order may move the 
High Court to set it aside on the ground 
that the book ‘did not contain any 
seditious or other matter of such a 
nature as is referred to in sub-section 
(1) of section 99-A.” The matter 
mentioned here must, for the reasons 
stated, refer only to such matter on 
which for the grounds stated by it, 
the Government’s opinion has been 
based,” 


In the result, the Supreme Court held 
that on the failure of the Government 
to set out the grounds for its opinion as 
required under section 99-A of the Code, 
the High Court should have set aside the 
order under section g9-D and that it 
was the duty of the High Court under 
that section to set aside the order of 
forfeiture if it was not satisfied that the 
grounds on which the Government formed 
its opinion could justify that opinion and 
where no grounds of its opinion are given 
at all, the High Court must set aside the 
order fot it cannot then be satisfied that 
the grounds given by the Government 
justified the order. Ultimately, the 
Supreme Court allowed the appeal on 
the ground that the order did not dis- 
close the grounds for the opinion formed 
by the Government and directed return 
of documents seized under that order. 
The learned Advocate-General does not 
dispute, in view of this decision that it is 
essential that the grounds of the opinion 
formed by the Government should be 
stated in the order. He concedes that 
the order passed by the Uttar Pradesh 
Government concerned in the Supreme 
Court case is substantially similar to the 
instant order, the only difference being, 
according to him, that in paragraph 5 
of the impugned order, the State Govern- 
ment had stated the grounds for the 
opinion formed by it. 


9. The learned Advocate-General while 
conceding that paragraphs 1 to 4 in the 
impugned order do not constitute the 
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grounds for the opinion contends that 
the grounds were mentioned in paragraph 
5 of the said order. Paragraph 5, as 
we have noted earlier, repeats only what 
as found in the earlier portion of section 
99-A constituting the offence under 
section 153-A, and section 295-A, Indian 
Penal Code, what is contained in para- 
graph 5 can at best be only the opinion 
formed by the Government. The earlier 
portion of section 99-A beginning with the 
words “‘ where.............- appears to 
the State Government to contain any 
seditious matter............ > and end- 
dng with the words ‘‘that is to say, any 
matter the publication of which is punish- 
able under section 124-A or section 153-A 
or section 295-A of the Indian Penal 
‘Code’? do indicate the opinion to be 
formed and when such opinion is formed, 
the latter portion of the said section says 
‘that “the State Government may, by 
-notification in the Official Gazette stat- 
ing the grounds of its opinion declare 
eaei ess every copy of such book 
A to be forfeited to Government.” 
‘The earlier portion is distinct from the 
later portion. The former concerns the 
opinion to be formed and the latter, the 
grounds to be stated in the Notification 
in the Official Gazette. Paragraph 5 
is a mere citation of words found in the 
earlier portion of section gg-A and there 
is no indication at all anywhere in the 
order that the Government had considered 
the effect of the poster proposed to be 
forfeited, and if it has considered, it 
would have certainly given grounds 
or reasons which weighed with the Govern- 
ment to form such an opinion. It 
would have stated which were the groups 
between whom hatred was promoted or 
attempted to be promoted. If the 
Government had considered that the 
poster offended section 153-A or section 
295-A, it should have had reasons for 
forming such an opinion. The Legisla- 
ture has; specifically made it obligatory 
that the Government should mention 
those grounds of reasons which influenced 
them to form such an opinion, so that 
such grounds mentioned, in the order 
might be subjected to judicial scrutiny 
as provided under section g9-D, Criminal 
Procedure Code. 


10. The learned Advocate-General 
points out that what we are concerned 
an this case is a picture and not a ‘book 


and that the matter contained in the 
picture does not require any investigation 
for any one to form an opinion about it, 
as it can be seen easily, whereas an 
enquiry and investigation might be neces- 
sary for the purpose of finding out which 

passages in a book would come within 
the mischief of section 99-A of the Code. 
He makes this difference to show that 
there was no difficulty for the Govern- 
ment to have formed an opinion without 
investigation or enquiry as anyone who 
sees the picture can come to the same 
opinion as the Government had come to. 
There is no substance in this. Whethe 
it is a picture or a book, what is contained 
therein will be ‘‘matter”, The matter 
in respect of which the publication is 
made punishable under section 153-A 
or section 295-A is one thing and the 
formation of opinion by the Government 
that such matter comes within the mis- 
chief of section gg-A is another thing. 
Again, the grounds or the reasons which 
weighed with them to come to such 
an opinion is a third thing. The existence 
of a matter may be the subject-matter for 
the formation of certain opinion but the 
matter cannot be confused with the 
opinion itself or with the grounds which 
influenced that opinion. The Govern 
ment after having set out the matter 
contained in the poster, and while stating 
its opinion about the matter in the order 
it should have also stated as to how, 
why and in what manner and between 
which groups the feelings of enmity o 
hatred the printing and publication of 
the said poster had promoted or attempted 
to promote. No such grounds are stated 
in the order. We are, therefore, of the 
view that as the impugned order does not 
state the grounds for the opinion it has 
formed, it has to be quashed on this 
ground alone. 


11. Even if what is contained in para- 
graph 5 of the impugned order is to be 
construed as a ground—which we have 
held, is not—yet we are unable to see as 
to show the poster promotes or attempts 
to promote fealings of enmity or hatred 
between two religious groups. The peti- 
tioner is admittedly a Hindu. He belongs 
to Asthika Sangham which believes in 
orthodox Hindu religion. He stated that 
what was done by the Leader of Dravida 
Kazhagam Party and his followers at 
Salem had wounded his religious feel- 
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ings. The Government did not take any 
action against those persons who are 
responsible for such acts shown in the 
poster, and, therefore, he printed the 
posters for the purpose of not only con- 
demning the acts committed by those 
persons involved in Salem incident but 
also to bring it to the notice of the public 
and appeal to them not to vote for a person 
who according to him, was the disciple of 
the Leader of the Party who committed 
those acts depicted in the carton. The 
petitioner being an orthodox Hindu 
believing in idol worship cannot be 
said to have promoted or attempted to 
promote feelings of enmity or hatred 
between two Hindu religious groups by 
printing and publishing this poster. 
There is clear indication in the poster 
itself, as seen from the words written on 
the top of the poster, that the posters 
were printed and published as part of 
the election propaganda against a parti- 
cular political party. That the respondent 
construed it as such is disclosed in what 
is stated by them in paragraph-3 of 
their counter yiz., “that if the petitioner 
had really and genuinely intended only 
to condemn the alleged acts of beating 
the pictures of Sri Rama and Muruga, it 
was not necessary for the petitioner to 
have printed the words found on the top 
of the poster as a heading for the cartoon.” 
In these circumstances, we are satisfied 
that the Government had no basis for 
forming the opinion to make an order 
under section gg-A. 


12. We accordingly allow the petition 
and set aside the Government Notification 
for forfeiture dated rath February, 1971. 
The learned Advocate-General represen- 
ted at the Bar that the seizure of the 
posters was made by the police in the 
course of an investigation in respect of 
a crime alleged to have been committed 
under section 292-A of the Indian Penal 
Code. The petitioner stated in his peti- 
tion that the impugned posters were 
forfeited from the Printing Press in 
consequence of the order passed by the 
Government. In these circumstances, we 
order that the petitioner will be entitled 
to the return of the posters forthwith, 
if any, seized in consequence of the 
forfeiture order made by the Govern- 
ment. No costs, 


V.M.K. Petition allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PresenT.—G. Ramanujam, F. 


Dr. N. Natesan Appellant®* 


v. 
Mrs. S. Santhalakshmi Respondent. 


(A) Madras Buildings (Lease and Rent 
Control) Act (XVIII of 1960), sections 2 (8), 
10 (3) (a) (i) and 10 (4) (t)—Residential’ 
building—Bona fide requirement of landlord’ 
Sor his occupation—Application for eviction— 
Tenant and daughters living  together— 
— Daughter employed in essential service— Ten- 
ant if entitled to protection from eviction. 


An application for eviction of the tenant 
on the ground that the landlord required. 
the premises for his own occupation can- 
not be resisted by the tenant on the plea 
that his daughter is employed in a noti- 
fied essential service. [Para. 7.]. 


The definition of a tenant in section 2 (8). 
of the Act will only take in sons or 
daughters or the legal representatives of 
the tenant who had been living with the 
tenant upto his death only after the death. 
of the tenant and not when the tenant 
himself is alive. [Para. 5.7 


The word ‘surviving’ in section 2 (8) 
in the definition of ‘tenant’ qualified not 
only the word ‘spouse’ but also the other 
words occurring in the section. [Para. 5.] 


(B) Statute — Interpretation — Punctuation? 


Though punctuation can be regarded 
as. kind of contemporanea exposto 
it cannot be treated as forming part of 
the statute itself. | Para. 5.] 


Petition under section 25 of Madras. 
Act XVIII of 1960 praying the High 
Court to revise the Order of the Court 
of the Small Causes (Third Judge), 
Madras, dated 21st March, 1970 and made 
in H.R.A. No. 37 of 1970 (H.R.C. 
No. 700 of 1969) on the file of the Court 
of Small Causes (Sixth Judge), Madras. 


V. Balasubramaniam and V. Kunchithapatham,,. 
for Appellant. 


N. Palaniappan, for Respondent. 
See eee an 
* C.R.P, No. 2057 of 1970. 19th March, 1971 


TX) 


The Court delivered the following 


Juvement.—The petitioner is the un- 
successful landlord whose petition for 
eviction of the respondent under section 10 
(3) (a) (i) of the Madras Buildings (Lease 
and Rent Control) Act (XVIII of 
1960) from premises No. 8 Abhirama- 
puram First Street, Madras-18 on the 
ground that he bona fide required the 
same for his own use and occupation and 
also for the use of his son, had been 
dismissed. The application for eviction 
filed by the petitioner was contested by 
the respondent on the ground that the 
requirement of the petitioner was not 
bona fide and that, in any event, her two 
daughters who are living with her having 
been employed in essential service an 
eviction order cannot be passed in view 
of the protection given under section 10 
(4) of the Act. The Rent Controller 
found that the petitioner’s requirement 
of the premises for the occuption of 
himself and his son is bona fide. But he 
found that the petitioner is not entitled to 
an order of eviction on the ground that 
the respondent’s daughters are employed 
in essential service and as such an order 
of eviction could not be passed in view 
of section 10 (4) (i) of the Act. There 
‘was an appeal to the appellate authority 
and the appellate authority also held that 
the petitioner’s requirement of the pre- 
mises for his own occupation was bona 
fide. It, however, held that the respon- 
dent is entitled to the benefit of section 
10 (4) (i) of the Act in view of the fact 
that her daughters are employed in 
essential service. The petitioner is ques- 
tioning the correctness of the finding of 
the Courts below that he is not entitled 
to an order of eviction in view of section 
10 (4) of the Act. 


2. The learned Counsel for the 
petitioner contends that the Courts below 
were in error in holding that the respon- 
dent was entitled to the benefit of section 
10 (4) (é) of the Act so as to prevent the 
petitioner from getting an order of evic- 
tion on the ground of his bona fide require- 
ment of the premises. 


3. It is not in dispute that one of the 
daughters of the respondent is employed 
in the Southern Railway and the other 
daughter is employed in the Food 
Corporation of India. Even though the 
employment in the Food Corporation of 
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India cannot be said to be a notified essen- 
tial service, the employment of one of the 
daughters in the Southern Railway can 
be said to be in essential service. But 
whether both the daughters are employed 
in essential service or one of them alone 
is employed in essential service, the legal 
position arising will be the same. Hence 
I proceed to treat both of them as being 
in essential service for considering the 
scope of section 10 (4) (t). 


4. The learned Counsel for the peti- 
tioner contends that the protection under 
section 10 (4) (i) will be available only 
to the tenant and not to any other member 
of his family and that the view of the 
Courts below that the definition of 
“tenant” under section 2 (8) will take in 
the sons and daughters as well cannot be 
held to be a tenable. 


5. Section 10 (4) so far as it is relevant 
for the present discussion is as follows: 


“No order for eviction shall be passed 
under sub-section (3) 


(i) against any tenant who is engaged 
in any employment or class of employ- 
ment notified by the Government as 
an essential service for the p of 
this sub-section, unless the landlord is 
himself engaged in any employment or 
class of employment which has been 
so notified.......... ss 


This sub-section in terms gives protection 
to a tenant who is engaged in any employ- 
ment or class of employment notified by 
the Government as an essential service 
for the purpose of the sub-section. A 
“tenant” has been defined under section 
2 (8) as meaning “‘any person by whom 
or on whose account rent is payable for 
a building and includes the surviving 
spouse, or any son, or daughter, or the 
legal representative of a deceased tenant 
who had been living with the tenant in 
the building as a member of the tenant’s 
family upto the death of tenant....” 
The question is whether the daughters 
of the respondent who is the tenant, can 
also come under the definition of a 
“tenant”. The view taken by the Courts 
below is that they will come under the 
extended definition of ‘“‘tenant”? occur- 
ring in section 2 (8). But I am of t 
opinion that the definition will onl 
take in sons or daughters or the | 
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representatives of the tenants only after 
the death of the tenant and not when the 
tenant himself is alive. To construe 
otherwise will lead to considerable absur- 
dities and anomalies. Even when the 
tenant is alive if his sons and daughters 
are to be treated as tenants, there will 
be more than one tenant in respect of the 
same building and they may indepen- 
dently seek the protection of the Act in 
respect of the same building. If the 
statute intended to confer a benefit also 
on the other members of the tenant’s 
family it could have specifically stated 
so. I am not inclined to agree with the 
learned Counsel for the respondent that 
the punctuation between the words 
“surviving spouse’ and ‘‘or any 
son or daughter”? showed that the word 
‘surviving’ qualified only spouse and 
not the son and daughter. The puctua- 
tion though regarded as a guide for the 
interpretation of a statutory provision, 
it cannot be conclusive. Odgers in his 
“the Construction of Deeds and Statutes” 


4th edition, page 249 says: 


“the title, marginal notes and punctu- 
ation in a statute are regarded merel 
as contemporanea expositio, ‘which thoug 
useful as a guide to a hasty inquirer,’ 
ought not to be relied upon in cons- 
truing an Act of Parliament.” 


Maxwell ‘On the Interpretation of 
Statutes” at page 14 of the rath edition 
also points out that: 


Where it is necessary to give a pro- 
vision a particular construction which 
ig at variance with the way in which the 
section is punctuated, it may be read 
as though there were in fact punctu- 
ations where none appears on the 
face of the Act.” 


Though punctuation can be regarded 
as a kind of contemporanea expositio, 
it cannot be treated as forming part of 
the statute itself. In my view on a 
proper construction of the definition of 
“tenant” in section 2 (8), it can be taken 
to include a surviving spouse, son or 
daughter or the legal representative of 
a deceased tenant who had been living 
with the tenant in the building as a 
member of his family up to the death 
of the tenant and it will not take in any 
spouse, son or daughter even though 
living with the tenant as a member of 
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his family, when the tenant is alive. 
The words ‘‘son or daughter” occurring 
in the definition cannot be taken out of 
its context and construed as coming with- 
in the definition of ‘‘tenant’’ without the 
qualification that they must have been 
living with the tenant in the building as 
a member of his family up to the death 
of the tenant. In my view, the surviving 
spouse, son, daughter or legal represen- 
tative all go together and they will 
become tenants only on the death of the 
tenant if they had been living with the 
deceased tenant in the building as a 
member of his family up tohis death. 
The construction put forward by the 
Courts below would mean that the 
tenant as defined in the Act will include 
all the members of his family. That 
cannot obviously be the intention of the 
Legislature. A son or daughter ofa tenant 
can claim protection only if he or she 
had lived with the tenant as a member of 
his family up to his death. That means 
that during the lifetime of the tenant 
they cannot seek the protection under the 
Act as tenants. 


6. The learned Counsel for the respon- 
dent contends that the object and purpose 
of the Act being to confer some benefits 
on the tenants and to prevent unreason- 
able eviction of tenants, the definition in 
section 2 (8) of the Act should be liberally 
construed so as to bring in a son or 
daughter of a tenant within the scope of 
the definition. It is true the object of 
the Act or is to regulate the letting of 
residential and non-residential buildings 
and the control of rents of such building 
and to prevent unreasonable eviction of 
tenants at the instance of landlords. 
But that object cannot be brought in 
aid to bring in within the definition of 
‘tenant’? all members in the tenant’s 
family as urged by the learned Counsel 
for the respondent. 


7. Reliance is placed by the learned 
Counsel for the respondent on a decision 
of this Court in Gurumurthi v. Subramania}, 
That was a case where an order or evic- 
tion obtained originally against the 
deceased tenant was sought to be execu- 
ted against his legal representatives; 
section 18 of Madras Act XVIII of 1960, 
and two of the legal representatives who 
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were employed in essential service resisted 
that application on the ground that they 
are entitled 'to the protection of section 10 
(4) (i) of the Act, and the Court held that 
the said legal representatives will be 
entitled to.the protection claimed and 
that the protection is not merely against 
the passing) of an eviction order but also 
against the lexecution of the said eviction 
order. The principle laid down in that 
decision cannot obviously be applied to 
the facts of this case. There the legal 
representatives claimed the benefit of 
section 10 (4) p on the basis that they 
come undér the definition of “tenant” 
after the death of the deceased tenant. 
But in this case, the daughters of the 
tenant claim the benefit of the provision 
in section| 10 (4) (i) even during the 
lifetime of/the tenant. That means they 
claim to be tenants simultaneously with 
their mother who is admittedly the tenant. 
Even the extended definition in section 2 
(8) cannot cover, in my opinion, such 
a case as this. T therefore do not agree 
with thei view taken by the Courts 
below that the daughters of the respondent 
are entitled to the protection under section 
10 (4) (i) of the Act, and hold that section 
10 (4) (i) will not be bar against the 
petitioner | seeking an order of eviction 
on the ground of his bona fide requirement 
of the premises for his own occupation. 


8. The Givil Revision Petition is, there- 
fore, allowed and an order of eviction 

assed against the respondent. There 
st however, be no order as to costs. 
Time for delivery 16th June, 1971. 


V.S. Petition allowed. 


ae ea a 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction.) 
PRESENT :—-K. S. Palaniswamy, J. 


Ranganathan Petitioner® 

7. 

Revenue Divisional Officer, Pattakottai 
.. Respondent. 


Land Acquisition Act (I of 1874), sections 
12 (2), 18 (2}-Award—Reference to 
Court—Application to Officer by post— 
Permitted under the Act—Date of posting- 
—Application within time—Receipt by 
Officer after due date—Irrelevant—Refer- 
ence to be made 


An award passed on 25th July, 1966, sent 
by post to the petitioner was received by 
him on 19th September, 1966. On 31st 
October, 1966, the petitioner sent a com- 
munication to the Land Acquisition: 
Officer by post requesting that a reference: 
may be made to a Court under section 18 
of the Act. The Officer who received the. 
communication on Ist November, 1966, 

declined to make a reference on the ground 
that he received the requisition after the 
expiry of the time fixed under the Act. 
The petition is filed for the issue of a writ 
of mandamus directing the respondent to 
eee a reference under section 18 of the 

ct. 


Held : Under the Act, a communication 
by post is permitted and so long as the law- 
permits an application to be sent by post, 
it should be deemed that the moment an 
application is posted, it is an application. 
made on that date, and the fact that the 
application reached the other side some- 


. days later cannot make it an application 


made after that due date. [Para. 4.} 
The principles arising under the Contract 
Act relating to acceptance sent by post, 
are not applicable for neither of the 
parties is in the position of the offeror or 

acceptor. [Para. 3.} 


Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated in the affidavit filed 





* W.P. No. 674 of 1970. 30th April, 1971. 
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therewith the High Court will be pleased 
to issue a writ of mandamus directing the 
Revenue Divisional Officer, Pattukottai, 
to treat the application sent by the peti- 
tioner on 31st October, 1966 in 1egard to 
Re. No. 24278 of 1964, dated 5th August, 
1966 as in time and to refer the matter 
under section 18 to the civil Court. 


K. Raman, for Petitioner. 


S. Ramalingam, Assistant Government 
Pleader, for Respondent. 


The Court made the following 
ORDER.— This petition raises an interesting 
and important question of interpretation 
of sub-section (2) of section 18 of the Land 
Acquisition Act, 1894 (hereinafter referred 
to as the Act). A land belonging to the 

etitioner was acquired under the Act 
and an award was passed on 25th July, 
1966. The award that was sent by post 
to the petitioner was received by him on 
19th September, 1966. On 31st October, 
1966, the petitioner addressed a communi- 
„cation to the respondent, the Land Acqui- 
sition Officer, protesting against the 
quantum ‘of compensation and requesting 
that a reference may be made to the Court 
-under section 18 of the Act. The res- 
-pondent received the communication on 
‘Ast November, 1966, but declined to make 
a reference contending that he received 
the requisition after the expiry of the time 
-fixed under the Act. This petition is filed 
for the issue of a writ of mandamus direct- 
ing the respondent to make a reference 
«under section 18 of the Act. 


2. Sub-section (2) of section 18 of the 
~Land Acquisition Act reads :— 


“ The application shall state the grounds 
on which objection to the award is 
taken : 


-Provided that every such application 
shall be made 


_@ if the person making it was present 

or represented before the Collector at 
. the time when he made his award, with- 
in six weeks from the date of the Ool- 
»lector’s award ; 


_(b) in other cases, within six weeks of 
the receipt of the notice from the Ool- 
, lector under section 12, sub-section (2), 
„or within six months from the date of 
the Collector’s award, whichever shall 
-first expire.” 
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It is contended on behalf of the respondent 
that the application sent by the petitioner 
by post should be deemed to have been 
validly made only on the date when the 
respondent received it, namely, on Ist 
November, 1966, and that inasmuch as 
the period of six weeks, namely, 42 days 
had by then elapsed, the application can- 
not be said to have been made within the 
time. This raises the question whether 
the application posted by the petitioner 
within the time is an application made 
within the time, within the meaning of 
the proviso to sub-section (2) of section 18. 


3. Mr. Raman, appearing for the peti- 
tioner, contended that in the case of a 
contract, where the communication of 
acceptance is sent by post, such a com- 
munication can be taken to be complete if 
the acceptor puts the communication in 
the course of transmission to the proposer 
so as to be out of his power, within the 
meaning of section 4 of the Indian Con- 
tract Act. He further pointed out that 
the communication sent by post is itself 
sufficient to comply with such acceptance. 
In support of this argument, he relied on 
the decision of the Court of Appeal in 
Household Fire Insurance Co. v. Grant}. 
In my view, it is not possible to apply the 
principles of Contract Act to a case o 
this kind, for in this case, neither of th 
parties is in the position of the offeror o 
acceptor. Here is a case where the peti- 
tioner is entitled as of right to make an 
application for making a reference to the 
Court and if such a request is made in 
time, the respondent, Acquisition Officer, 
is bound in law to make the reference, 
It does not depend upon the volition of 
the respondent to make the reference, if 
the application is made within time. 


4. Under the Act, a communication by. 
post is permitted. The learned Govern-| 


‘ment Pleader concedes that position. It 


is not stated in section 18 (2) of the Land 
Acquisition Act that the application shall 
be presented in person to the Acquisition 
Officer. The expression used is general 
and it is, “ application shall be made”. 
If, for instance, in a case, the owner of the 
land sends his requisition for making a 
reference under section 18 of the Act well 
in advance before the expiry, say 10 days 
before the expiry of the time, and if for 
See eet ak YE SES 


1. 4 Exchequer Division 216 at 221. 
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some reason or other for which he is not 
responsible, the postman delays and hands 
over the ‘requisition to the Acquisition 
Officer after the expiry of the time, it 
cannot be said that the owner did not 
make the application within the time. So 
long as the law permits an application 
to be sent by post, it should be deemed 
that the moment an application is posted, 
it is an application made on that date, 
and the fact that the application reached 
the other side some days later cannot 
ake it an application made after the due 
date. In this view, I find that the applica- 
tion made by the petitioner on the last 
date is an application made within the 
time, though it reached the respondent 
the next day. 

5. In the result, the writ- petition is 
allowed. , The respondent is directed to 
make the reference within three months 
from this date. There will be no order 
as to costs. 


V.S. Petition allowed. 


IN THE. HIGH COURT OF JUDICA- 
TURE AT MADRAS. > 


Present :—G. Ramanujam, F. 









N. V. Panchapakesan Appellant* 
v. p5 
K. Swaminathan Respondent. 


Lease or Licence—Deed—Substance of the 
deed—Intention of parties, real test—Interest 
in property or permission to use property. 


The distiriction between a lease and licence 
is well established. If there is a docu- 
ment, the substance of the document must 
be preferred to the form. The real test 
is the intention of the parties whether they 
intended :to create a lease or a licence. 
If the document creates an interest in the 
property, it is a lease; but if it only 
permits another to make use of the pro- 
perty, of which the legal possession con- 
tinues with the owner, it is a licence. 

a [Para. 8.] 
Although.a person who is let into exclusive 
possession is, prima facie, considered to be a 
tenant, nevertheless he- will not be held 
to be so if the circumstances negative any 
intention ‘to create a tenancy. [Para. 8.] 





* A.A.O. No. 165 of 1965 and 
C.R.P. No. 1887 of 1965. 11th February, 1971. 
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The only circumstance that the landlord 
had applied to the municipal authority to 
construct a building in the entire plot 
and had enclosed the same by a compound 
wall with gates and that it cannot be 
presumed that he intended to let out the 
properties putting himself to considera- 
ble inconvenience, alone will not disprove 
the intention to lease the property. 


[Para. 9.] 
Appeal against the order of the City 
Civil Court, Madras (Additional 
Judge), dated 24th March, 1965 
and made in A.S. No. 324 of 1964 


(O.S. No. 1382 of 1962 on the file of the 
City Civil Court (Fourth Assistant 
Judge), Madras) and Petition under 
section,115, Civil Procedure Code, praying 
the High Court to revise the order of the 
City Civil Court (Additional Judge), 
Madras, dated 24th March, 1965 and 
made in C.M.A.No. 81 of 1964 (I.A. No. 
No. 2553 of 1962 in O.S.No. 1382 of 1962 
on the file of the Gity Civil Court (Fourth 
Assistant Judge), Madras). 


T.R.. Ramachandran and D., Ramamurthi, 
for Appellant. ap, A 


S.V. Venugopalachari, and S. Parthasarathy, 
for Respondent. 


The Court delivered the following 


Juvemenr:—This appeal is directed 
against the decision of the learned City 
Civil Judge in A.S. No. 324 of 1964. The 
facts that gave rise to this appeal may be 
briefly stated ; the appellant herein filed 
a suit, O.S.No. 1382 of 1962 for recovery 
of possession of the suit property and for 
arrears of rent. The suit property 
measured 48’ X 60” and it is a portion of 
door No, 12, Doraiswami Road, T’ Nagar, 
Madras. The appellant filed the said 
suit on the basis that the suit property was 
given on lease to the respondent in 
December, 1948 subject to certain condi- 
tions, that the respondent put up a shed 
for running a fuel shop in 1949, that subse- 

uently he had put up a bunk in 1952, 
that he was paying a rent of Rs. 15 per 
month, that the lease had been duly 
determined by a valid notice to quit, 
and that he is entitled to get recovery 
of the suit property as well as the arrears 
of rent due from the defendant-respon- 
dent, ; 


170 


2. The respondent resisted the suit con- 
tending that he was entitled to the benefits 
of the City Tenants’ Protection Act, that 
he is willing to purchase the appellant’s 
right in the suit property and that he had 
applied under section g of the said Act for 

e purchase of the property in I.A. 
No. 2553 of 1962. The appellant con- 
tested the application filed by the respon- 
dent under section g, on the ground that 
the transaction between him and the 
respondent was not a lease but only a 
licence, that in any event inasmuch as the 
suit site sought to be purchased was 
appurtenant to the residential building 

e respondent was not entitled to pur- 
chase the said site, and that the respon- 
dent had been paying only a low rental 
of Rs. 15 per month while the suit site can 
easily fetch a fair rent of Rs. 110 a month. 


3. The trial Court dismissed the applica- 
tion filed by the respondent under section 
g and decreed the appellant’s suit for 
possession on the ground that the transac- 
tion between the appellant and the respon- 
dent was one of licence and not a lease, 
and as such, the respondent was not 
entitled to claim the benefits of the City 
Tenants’ Protection Act. The matter was 
taken in appeal by the respondent and 
the lower appellate Court reversed 
the decision of the trial Court disagreein 

with the findings rendered by the tria 
Court. The lower appellate Court took 
the view that the transaction between the 
parties by which the respondent came to 
occupy the suit site was a lease and not a 
licence, and that as such the respondent 
is entitled to the option of purchasing 
the same under section g of the Madras 
City Tenants’ Protection Act, and remand- 
ed both I.A. No. 2553 of 1962 and the 
suit for fresh disposal after finding out the 
minimum extent of land which may be 
necessary for the convenient enjoyment 
by the respondent as required under sec- 
tion g (1) (b) of the Act, 


4, From the evidence adduced in the 
case by either of the parties, it is seen that 
the entire door No, 12, Doraiswami Road, 
T’ Nagar, Madras was purchased by the 
appellant in the year 1944. Sometime 
thereafter he submitted a plan of the build- 
ing to be constructed on the plot pur- 
chased by him. As there was considera- 
ble delay in getting the sanction for the 
building the appellant allowed the respon- 
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dent to occupy a portion measuring 
48” X 60% abutting the road for the pur- 
pose of running a firewood depot therein 
on a monthly payment of Rs. 15. Subse- 
par the respondent had put up a 

atched shed measuring 15° X 20” in the 
aforesaid plot. Later, in the year 1952 
he put up with the permission of the appel- 
lant a wooden bunk to serve as a stall for 
selling betelnuts, aerated waters etc. 
Subsequently in 1957 the respondent had 
converted the thatched roofing into a 
zinc shed roofing and extended the shed 
from 15’ X 207 to 15” X 35. In the 
year 1961 the appellant issued a notice 
Exhibit B-1, dated 24th April, 1961, 
calling upon the respondent to quit and 
deliver vacant possession of the property 
after three months and offering him tə 
pay a sum of Rs. 500 as compensation. 
The respondent replied under Exhibit 
A-1, dated 5th May, 1961, asserting that 
he is entitled to the benefits of the City 
Tenants’ Protection Act. In view of the 
refusal of the respondent to vacate the 
suit site, the feelings between the parties 
became strained and as a result, there was 
shifting of the electricity meter from the 
suit portion to the main house. The 
respondent thereafter caused a notice, 
Exhibit B-19, dated 25th February, 1962, 
to be sent to the appellant complaining 
interference with the electricity supply to 
which the appellant replied under Exhibit 
A-2, dated 28th February, 1962. By a 
further notice, Exhibit B-2, dated 23rd 
March, 1962, the appellant demanded 
increased rent from the respondent for 
the suit premises and lastly the appellant 
gave Exhibit B-3, dated 4th April, 1962, 
terminating the tenancy of the respon- 
dent by 1st May, 1962, and demanding 
possession from the respondent. As the 
respondent did not surrender possession 
even after 1st May, 1962, the present suit 
came to be filed, 


§. The fact that the respondent was in 
occupation of the suit site for carrying on 
his firewood business cannot be disputed 
for, it is clearly established by the licences 
issued by the Corporation in favour of the 
respondent for running the firewood depot, 
Exhibits B-7 to B-15 from the year 1950 
and the rent receipts issued by the appel- 
lant to the respondent, Exhibits B-4 to 
B-6, B-16 and B-17 from January, 1949. 
Hence the only question that has to be 
considered in this appeal is whether the 
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respondent’s occupation of the suit site 
was in his capacity as a licensee or as 
a lessee. ' : 


6. The appellant contends that the res- 

mdent was only a licensee and not a 
ae under him. It is urged that that 
there is no transfer of interest in the land 
and the’ facts and circumstances under 
which the respondent came to occupy the 
suit site would clearly establish that the 
arrangement between the appellant and 
the respondent was only a licence and 
not a lease. It is also urged that the 
monthly! payment made by the respon- 
dent to the appellant cannot be treated as 
a lease amount, that the appellant having 
applied for building licence for erecting a 
residential building in the plot would not 
have agreed to lease the site which practi- 
cally abuts on the road and practically 
takes away the benefit of road frontage 
to the residential building to be construct- 
ed in the entire plot for which sanction 
was applied for and that in the circum- 
stances the appellant would have intended 
to give the property to the respondent 
only by way of licence. It is argued that 
the appellant’s application for a building 
licence to the Corporation and his obtain- 
ing the sanction for the said purpose in 
1955 clearly disproves any intention on the 
part of the appellant to let the suit pro- 
perty on lease, It is also urged that the 
fact that the respondent obtained permis- 
sion of the appellant for erecting wooden 
bunk in the suit property showed that the 
earlier arrangement was only a licence, 
and not'a lease and that the respondent 
never had exclusive possession of the suit 
property. But the case of the appellant 
that the transaction was only a licence 
and not'a lease was raised for the first 
time when the respondent filed an applica- 
tion under section g of the Madras City 
Tenants’ Protection Act. Practically 
from the year 1948 when the respondent 
occupied the suit site for running his 
firewood business till the date of filing 
the application under section g of the Act, 
the appellant has been treating the trans- 
action only as a lease as will be seen from 
the notices that passed between him and 
the respondent and also the demand made 
by the appellant for a higher rent. At no 
stage prior to the respondent’s filing an 
application under section 9 the appellant 
treated the transaction asa licence. Even 
the plaint filed in the suit proceeded on 
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the basis that the respondent was only a 
lessee. In this case in view of the fact 
that the transaction between the parties 
was only oral, its nature has to be deter- 
mined from the conduct of the parties 
and the nature of the interest that was 
being enjoyed by the respondent in pur- 
suance of that transaction. As already 
stated the appellant was getting a monthly 
payment of Rs. 15 for the respondent’s 
occupation of the suit site. It is not in 
dispute that the respondent had put up a 
shed, originally a thatched one, and 
subsequently a zinc shed in the suit site, 
and that the respondent had enclosed the 
suit site with bamboo thattis showing that 
the respondent had exclusive possession 
of the suit site. The.appellant issued the 
notice, Exhibit B-1 in the year 1961 termi- 
nating the lease of the respondent. In 
this notice it has been alleged that the 
respondent was a tenant under the appel- 
lant occupying a vacant site on a rent 
of Rs. 15 per month and the respondent 
was called upon to vacate on or before 
gist July, 1961 and he was offered a sum 
of Rs, 500, as compensation for the shed 
and the bunk put up by him. This notice 
was issued presumably under section 11 of 
the Madras City Tenants’ Protection Act, 
The respondent sent a reply under Exhibit 
A-1 dated 5th May, 1961, stating that he 
was not liable to be evicted as he was 
entitled to the benefits of the Act and that 
he was willing to purchase the appellant’s 
right in the site. In the notice Exhibit 
B-2 dated 23rd March, 1962, issued by the 
appellant to the respondent the appellant 

early states that the respondent was a 
tenant under him and a similar statement 
has been made even in Exhibit B-3 dated 
4th April, 1962, which was a notice issued 
as per section 106 of the Transfer of Pro- 
perty Act. Even the plaint filed in the 
suit proceeds on the basis that the res- 
pondent is only a lessee. Paragraph 3 
of the plaint states that 
respondent entered into an oral tenancy 
agreement with the appellant in respect 
of the suit site on a monthly rental of 
Rs. 15 and that it was agreed between 
them that the tenancy should run from 
month to month and be of a purely tem- 
porary measure. In paragraph 6 of the 
plaint it is stated that what was let out to 
the respondent formed the vital of the 
entire site of the premises belonging to 
the appellant that it is required for the 
free ingress and egress to the appellant’s 
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house on the back side and that it cannot 
be said that the portion let out to the 
respondent was a vacant land in the strict 
sense of the word. In paragraph 7 of the 
plaint also it is stated that the portion let 
out to the respondent is required by the 
appellant for the construction of a bun- 
galow to provide additional and necessary 
accommodation for the members of the 
family. The averments in paragraph 11 
are much more specific. Therein the 
appellant states that the rent of Rs. 15 
per month paid by the respondent was 
very low and totally unrelated to the 
present value of lands in the locality. 
The appellant states that he is entitled to 
be paid a monthly rent of Rs. 110 as 
against the existing rent of Rs. 15 per 
month. A reading of the entire plaint 
gives me the impression that the appellant 
instituted the suit only on the basis that 
the respondent was his lessee. As a 
matter of fact, the suit itself has been 
valued under section 43 (2) of the Madras 
Court-fees Act, 1955, which applies only 
to suits for possession between landlord 
and tenant, Even in his chief-examina- 
tion the appellant as P.W. 1 has stated : 


“The defendant is a tenant occupying a 
portion of the compound of the suit 
premises. He is paying Rs. 15 as rent. 
The area demised is 487X 60’. Tenancy 
was from month to month.” 


In the face of the several notices issued by 
the appellant and the averments in his 
plaint and his evidence before the Court, 
it is difficult to accept the contention 
advanced on his behalf that the transac- 
tion entered into in 1948 between him 
and the respondent was a licence and 
not a lease. 


7. The learned Counsel for the appellant 
however wants to get over all the above 
circurnstances by saying that the mere use 
of the words ‘‘lease’’ and “‘rent” in 
the notices, plaint and in the appellant’s 
evidence cannot be taken as conclusive 
and that the true nature of the transaction 
should be looked into and - considered 
for finding out whether the transaction 
is a lease or a licence. As pointed out by 
the lower appellate Court, from the mere 
use of the word “‘ lease” or “rent” the 
transaction which may otherwise be a 
licence would not become a lease. But 
there are no other circumstances in this 
case which are inconsistent with the 
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transaction being a lease. The only fact 
that is relied on by the appellant is that 
even at the time when the respondent 
occupied the suit site on a monthly pay- 
ment of Rs: 15 he had applied for a build- 
ing licence and he would not have 
intended to lease out the front portion 
abutting the road much to the detriment 
and inconvenience of the occupants: of the 
residential building constructed in the 
back portion. But this fact alone may 
not be sufficient to establish that the 

pellant had no intention to lease out 
the suit proper As stated in the plaint 
he might have et out the suit site to the 
respondent purely as a temporary measure. 
Merely because the site was let out as a 
temporary measure, it will not make the 
transaction a licence. In my view the 
appellant would not have thought about 
the difference between a licence and a 
lease in 1948 when the respondent occu- 
pied the suit site, or, at that time, the 
Madras City Tenants’ Protection Act can 
apply to any lessee of a vacant site before 
1922 and it is only after the Amending 
Act of 1955, leases of vacant site after 1922 
came to be attracted by the Act. The 
evidence in this case discloses that the 
respondent was in exclusive possession 
of the property in his occupation and the 
mere fact that the appellant was allowed 
to pluck the coconuts in the trees situate 
within the suit site cannot be taken to 
establish the fact that the respondent 
was not in exclusive possession of the suit 
site. In the facts and circumstances of 
this case I am not in a position to say that 
the transaction between the appellant and 
the respondent was in the nature of a 
licence and not a lease. 


8. The distinction between a lease and a 
licence has been pointed out by the 
Supreme Court in Associated Hotels of India 
v. R.N. Kapoor1, wherein the following 
proposition were laid down as well 
established. 


(1) To assertain whether a document, 
creates a licence or lease, the substance 
of the document must be preferred to 
the form; 


(2) the real test is the intention of 
the parties whether they intended to 
create a lease or a licence ; | 





S.C.J. 453 : 


1960) 1 S.C.R. 368 : 
S.C. 1262, sae : 


ALR “ios 


1 

i 

1il) i 
| 

(3) if the document creates an interest 
inthe property, it is a lease; but, if ‘it 
only permits another to make use of 
the property, of which the legal posses- 


sion continues with the owner, it is a 
licence. ' | 


In Mrs. M.N. Clubwala v. Fida Husain 
Saheb, the; Supreme Court expressed the 
view that intention of the parties is the 
decisive consideration for finding out 
whether the agreement between the par- 
ties created a relationship of landlord 
and tenantior merely that of licensor and 
licensee, that the intention of the parties 
has to be ascertained on a consideration 
of all the relevant provisions in the agree- 
ment and that in the absence of a formal 
document the intention must be inferred 
from the circumstances and conduct of 
parties. Again in Ramamurty Subudhi v. 

Gopinath*, the distinction between a lease 
and licence has been pointed out. 

According ito the learned Judges of the 
Supreme Court to ascertain whether a 
document breates a lease or licence, the 
substance of the document must be pre- 
ferred to the form. The real test is the 
intention of the parties, whether they 
intended to create a lease or licence, that 
if the document creates an interest in the 
property, it is a lease ; but if it only per- 
mits another to make use of the property, 
of which the legal possession continues 
with the owner, it is a licence and that if 
under the document a party gets exclusive 
possession of the property, prima facie he 
is considered to be a tenant, unless cir- 
cumstances established the negative-inten- 
tion. Ramaprasada Rao, J.,in Chinna v. 

Govindaswami®, expressed that the criterion 
to determine whether a particular person 
is a lessee | or a licensee mainly depends 
upon the intention of the parties and if 
such a relationship is reduced to writing 
it is not by'itself the sole guide and that if, 
however, one party has the exclusive right 
of possession over the property and if an 
interest in the property is created, it ought 
to be construed as a lease. 


9. Following the principles laid down in 
the above decision, if the facts established 
1. (19642 M.LJ. (S.C.)_83: (1964) 2 An, 
WR SE G) 83: (1964) 2 S05. 44 oO Sei 6 6 
Percy i2 S.C.J. 528: (1968) 2 S.C.R. 559; 
AL R. 1968 S.C. 919. 
AIR. 1969 


3 TLR; (1968) Mad. 335 : 
Mad. 191. oe 
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in this case are analysed, it clearly esta- 
blishes that the respondent was in exclu- 
sive possession of the suit site on payment 
of a monthly rent of Rs. 15 for running his 
firewood depot and from the user to 
which the suit site has been put to by the 
respondent it has to be taken that he was 
in exclusive possession of the property. 
It is true that as pointed out by Lord 
Denning in Errington v. Errington}, 
although a person who is let a EPa 
possession is, prima facie, considered to be a 
tenant, nevertheless he will not be held to 
be so if the circurnstances negative any 
intention to create a tenancy. In this 
case I am not in a position to see any 
circumstance which negative any intention 
to create a tenancy. The only circum- 
stance pointed out by the appellants that 
he had applied for construction of a build 
ing in the entire plot and has enclosed the 
same by a compound wall with two gates 
and that it cannot be presumed that he 
intended to let out the properties putting 
himself to considerable inconvenience. 
Even if the transaction is treated as a 
licence, still, the inconvenience will 

there. Hence that circumstance alone 
will not disprove the intention to lease 


the property. 


10. In the result, I agree with the con- 

clusion arrived at by the lower appellate 

Court and dismiss the appeal. There will, 

however, be no order as to costs. The 

connected revision, C.R.P. No. 1887 of 

19°5 arising out of section 9 application 
also dismissed. No costs. 


Petition and 
Appeal dismissed. 


V.S. 





1. (1952) 1 AIE.R. 149 at 155. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :— G. Ramanujam, J. 


Palaniappa Chettiar by L. Rs. 
Petitioners* 


v. 
Parvathi Bai and others ... Respondents. 


Madras Buildings (Lease and Rent Control) 
Act (XVII of 1960)—Lease and sub-lease 
of a vacant site—Act not applicable— 
Suit by lessor for possession— High Court 
holding Act applicable—Lessee filing 
petitions under the Act against sub-lessee 
—Decision of Supreme Court holding 
Act not appliccble in case of leases of 
vacant sites— Petition by lessee not main- 
tainable, notwithstanding earlier judgment 
of High Gourt. 


In proceedings instituted by the lessor 
to recover possession of property 
originally leased as a vacant site to the 
lessee who in turn sub-leased it, the 
High Court in second appeal held that 
the provisions of the Act were applicable 
and the suit for possession cannot be 
maintained in the civil Court. Then 
the lessee filed a petition under the Act 
against the sub-lessee for eviction, when 
the decision in Salai Mohammad Sait 
v. J. M. S. Charity, (1969) 1 M.L.J. (S.C.) 
16 : (1969) 1 An.W.R. (S.C.) 16 was 
rendered by the Supreme Court holding 
a lease of a vacant site would not fall 
within the purview of the Act. On the 
basis of this decision, the revisional autho- 
rity under the Act remanded the matter 
arising out of the petition filed by the 
lessee against his sub-lessee, for deter- 
mining the question of jurisdiction. In 
a revision against that order filed by the 
sub-lessee, 


Held, the eviction petition filed by the 
lessee is not maintainable in view of the 
decision of the Supreme Court in Salai 
Mohammad Sait v. J. M. S. Charity, (1969) 
1 M.LJ. (S.C) 16 : (1969) 1 An.W.R. 
(S.C.) 16 holding a lease of vacant site 
will not come within the provisions of 
the Act. The sub-lessees are entitled 
to urge this question of jurisdiction 


*C.R.P. Nos, 502 and 1393 of 1967. 
28th April, 1971. 
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notwithstanding the decision of the High 
Court in earlier proceedings holding 
to the contrary. [Para. 3.] 


Petitions under section 115 of Act V of 
1908 praying the High Court to revise the 
order of the District Court (Second Addi- 
tional), Coimbatore, dated 19th Decem- 
ber, 1966 and made in C. R. P. No. 1082 
of 1965 presented to revise the order of 
the Court of the (Principal) Subordinate 
Judge, Erode, in‘ C. M. A. No. 55 of 
1964 preferred against the order of the 
Court of the Rent Controller (Principal 
District Munsif), Erode, in R.C.O.P. 
No. 36 of 1964, etc. 


K. R. Thiagarajan for S. Mohan, for 
Petitioners in O.R.P. No. 502 of 1967 
and for Respondents in C. R. P. No. 1393 
of 1967. 


V. N. Venkatavaradachari, for Respon- 
dentsin C. R. P. No. 502 of 1967 and for 
Petitioners in C. R. P. No. 1393 of 1967. 


The Court made the following 


ORDER.—As these two revision petitions 
are connected, they are dealt with 
together. 


2. Palaniappa Chettiar, the petitioner in 
C. R. P. No. 502 of 1967 is a lessee of a 
vacant site of land of 21 cents in Bhavani 
village from the year 1947 and the lease 
in his favour was for a period of 10 
years under Exhibit A-1 and the original 
owner was one Peer Batcha Sahib. In 
1948 he sub-leased a portion of the site 
to one Janakiram under Exhibit A-2. 
Janakiram put up a superstructure and 
was paying the ground rent to the lessee, 
Palaniappa Chettiar. In 1949 he sub- 
leased another portion of the lease-hold 
property to one Baldev Prasad under 
Exhibit A-3. The sub-lessee, Janakiram, 
after he put up the superstructure 
assigned his rights to Baldev Prasad in 
September, 1948 as a result of that assign- 
ment the sub-lessee Baldev Prasad came 
to possess two vacant sites under 
Exhibits A-2 and A-3. Baldev Prasad 
died in the year 1952 leaving behind his 
wife, Thulasi Bai and a daughter Par- 
vathi Bai who are in occupation of the 
site leased out under Exhibits A-2 and 
A-3. In October, 1949 Poer Batcha 
Sahib, the owner of the property settled 
the property in favour of his near 
relations Babu Sahib and Abdul Khader, 


im 


The said Babu Sahib and Abdul Khader 
filed O. S. No. 803 of 1958 for possession 
of the property with arrears of rent or 
damages for use and occupation, as 
against Palaniappa Chettiar and his sub- 
lessees. The suit was decreed by the 
trial Court and against the decree 
Palaniappa Chettiar and others filed 
separate appeals and in those appeals the 
decree of the trial Court was confirmed. 
There were two second appeals in 
Palaniappa Chettiar v. Babu Sahib and 
Sheik Mytheen Sahib and five others! and 
in Babu Sahib alias Sheik Mytheen Sahib 
and another v. Palaniappa Chettiar and 
four others*, to this Court and it was 
held therein that Babu Sahib and Abdul 
Khader, the plaintiffs in the suit had no 
right to sue for possession and that they 
have to seek their remedies only under 
the provisions of the Madras Buildings 
(Lease and Rent Control) Act, 1960 and 
that the suitfor possession was not main- 
tainable. ‘Thereafter Palaniappa.Chettiar 
filed H. R: G. O. P. No. 36 of 1964 before 
the Rent ‘Controller for eviction against 
the sub-lessees and the grounds for evic- 
tion were that they have committed wilful 
default in payment of the monthly rents 
and that they had also denied his title 
and that they had also sublet the premises 
to third parties without his consent. The 
eviction petition was resisted by the 
legal representatives of Baldev Prasad 
and other sub-tenants contending that 
the denial. of title was bona fide as Palani- 
appa Chettiar’s right to possession. was 
negatived in Second Appeal Nos. 1153 of 
1960 and 1171 of 1961 by this Court and 
that after that decision there was no rela- 
tionship of landlord and tenant between 
Palaniappa Chettiar and the sub-lessees. 
The Rent, Controller as well as the 
appellate authority held against the con- 
tention put forward by the sub-lessees 
and ordered eviction giving two months’ 
time for vacating the premises. There 
were two. revisions to the . revisional 
authority' and the revisional authority 
had held: that the denial of title by the 
sub-lessees was not bona fide and that 
there exists the relationship of landlord 
and tenant between Palaniappa Chettiar 
and the sub-lessees. Before the revisional 
authority it was urged by the sub-lessees 





1. S.A. No. 1153 of 1960. 
2, S.A, No. 1171 of 1961. 
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that the proceedings for eviction under 
the provisions of the Madras Buildings 
(Lease and Rent Control) Act, 1960 
would be without jurisdiction as the 
subject-matter of the sub-lease was only 
a vacant site and that itis only the civil 
Court which has the jurisdiction to eject 
them. The learned District Judge how- 
ever, felt that as it has been held in S. A. 
Nos. 1153 of 1960 and 1171 of 1961 that the 
provisions of the Madras Buildings (Lease 
and Rent Control) Act, 1960 alone would 
apply and the suit for possession was not 
maintainable, the question whether the 
subsequent change in the case law would 
be a ground for re-opening the former 
decision rendered in accordance with the 
case law then in force is a matter to be 
decided in these proceedings and that 
as that vital issue had not been urged 
before the authorities below a remand 
of the matter to the Rent Controller was 
justified with a direction that if he finds 
the question of jurisdiction in favour 
of the sub-lessees the petitions for eviction 
have.to be dismissed and that if he finds 
otherwise the eviction petitions will have 
to be allowed. With those observations 
he remanded the matter to the Rent 
Controller for fresh disposal. As against 
the said decision of the revisional autho- 
rity the above two revisions have been 
filed, one by the sub-lessees against the 
finding of the Courts below holding that 
there existed the relationship of landlord 
and. tenant and their denial of title of 
their lessor was not bona fide and that 
the ground of eviction has been made 
out, and the other by Palaniappa 
Chettiar against the direction remitting 
matter to the Rent Controller for fresh 
disposal after deciding the question of 
jurisdiction of the Rent Controller. 


3. The only question that is urged by the 
learned Counsel for the sub-lessees, the 
petitioners in C. R. P. No. 1393 of 1967 
is that the proceedings for eviction ini- 
tiated by Palaniappa Chettiar under the 
provisions of the Rent Control Act in 
relation to a vacant site are without 
jurisdiction in view of the decision of the 
Supreme Court in Salai Mohammed 
Sait v. J. M. S. Charity}, wherein the 
earlier view of this Court holding that 





1. (198) 1 M.L.J. (S.C) 16: (1969 ; 
wR (SC) 16. Sea AIAG 
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the Rent Controller will have jurisdiction 
to entertain an eviction petition even in 
respect of the vacant site if the vacant 
‘site had been built upon by the tenant has 
been overruled, and that notwithstanding 
the decision of this Court in S. A. Nos. 
1153 of 1960 and 1171 of 1961 holding that 
the suit for possesion will not lieina civil 
Court and that the provisions of the Rent 
Control Act had to be invoked in the 
case, the Rent Controller had no jurisdic- 
tion to entertain the eviction petition 
against them. It is not in dispute that 
the original lease in favour of Palaniappa 
Chettiar was only in respect of a site 
and that the sub-lease under Exhibits 
A-2 and A-3 were also of vacant sites 
and the Liability of the sub-lessees is only 
to pay rent in respect of the vacant sites. 
In view of this admitted position as per 
the above decision of the Supreme Court 
the Rent Controller will have no jurisdic- 
tion to entertain the eviction petition. 
But the question is whether the earlier 
decision of this Court in S. A. Nos. 1153 
of 1960 and 1171 of 196ljas between the 
same parties will stand in the way of the 
sub-lessees questioning the jurisdiction 
of the Rent Controller. This question 
has been considered by this Court 
in Kathirvel v. Babu Sahib (alias) SF eik 
Mytheen Sahib! and this Court has held 
relying on the observations of the 
Supreme Court in Mathura Prasad 
Babjoo Jaiswal v. Dossibai N. B. Jeejee- 
bhoi#, that a lease of a vacant 
site will not come within the provisions 
of the Madras Buildings (Lease and 
Rent Control) Act and that the question 
relating to the jurisdiction of the Rent 
Controller cannot be deemed to have 
been finally determined by an erroneous 
decision of the Court and that such a 
question of jurisdiction cannot be barred 
by the principle of res judicata, and that 
if the decision of the Court as regards 
jurisdiction of the Rent Controller in 
the previous proceeding is regarded as 
conclusive and binding between the 
parties, it will assume the status of a 

ial rule of law applicable to the 
particular parties in question in rela- 
tion to thejurisdiction of the Rent Con- 
troller in derogation of the rule declared 


Vi Soa 


1. C.R.P.No. 13900f 1970. 
2, C.A. No. 1061 of 1966. 
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by the Legislature. Following the deci- 
sion in the case I hold that the petitioners 
in C. R. P. No. 1393 of 1967 are entitled 
to urge the question of jurisdiction o 

the Rent Controller notwithstanding the 
decision of this Court in S. A. Nos. 1153 
1960 and 1171 of 1961 and that the Rent 
Controller has no jurisdiction to enter- 
tain an application for eviction in respect 
of a vacant site and that the eviction 
petition in this case filed by the respon- 
dent cannot be maintained. Hence that 
civil revision petition has to be allowed. 


4. In view of the fact that I have held that 
the eviction petition is not maintainable, 
the order of the revisional authority 
remitting the matter to the Rent Controller 
for fresh disposal cannot be sustained. 
I therefore set aside the entire order of 
the revisional authority as also the order 
of the Rent Controller and the appellate 
authority order in eviction and dismiss the 
application for eviction filed before the 
Rent Controller. In view of the order 
passed in C. R. P. No. 1393 of 1967, C. R. 
P, No. 502 of 1967 is dismissed as unne- 
cessary. No costs in either of the cases. 





V.S. Ordered 

: accordingly. 
IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction.) 
Present :—T. Ramaprasada Rao 
G. Ramanujam, JJ. 


M/s. Pyarelal Malhotra, Madras-17 
.. Petitioners* 


and 


Vv. 


The Joint Commercial Tax Officer, 
T. Nagar Division, Madras.. Respondent. 


Central Sales Tax Act (LXXIV of 1956), 
sections 14, item IV and 15 and Tamil N 
General Sales Tax Act (I of 1959}—Asses- 
see, dealer in re-rclled steel—Purchase by 
assessee iron and steel scrap and con- 
version to mild steel rounds, flats, angles, 
etc.— Iron and steel scrap already subjected 
to tax at purchase in the State—Not 
liable for further levy on sales after 
conversion —Eyen on conversion goods 
still are ‘tron and steel’ within item IV 
section 14 of Central Act. 

The petitioner-assessee is carrying 
business of re-rolling steel . He 


*W.P. Nos. 437 of 1967 and 520 of 1968. 
10th April, 1970. 


on 
buys 
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iron and steel scraps from other regis- 
tered dealers and converts them into 
mild steel'rounds, flats, angles, etc. The 
assessing authority proposed to assess 
the petitioner under the Tamil Nadu 
General Sales Tax Act on the sales turn- 
over of mild steel rounds, flats, angles 
etc. The objection to the proposed assess- 
ment by the assessee was that the iron and 
steel scraps from which rolled mild steel 
rounds, flats and angles have been made 
had already suffered tax in the State as 
first sale of declared goods and that 
as such rolled mild steel rounds, flats 
and angles etc., are not liable to tax, as 
they are declared goods under section 14 
of the Central Sales Tax Act not liable 
to tax on second and subsequent sales. 
It was also contended that the rolled 
mild steel rounds, flats, angles etc., are 
not goods different from the iron and 
steel scraps purchased by him. The 
assessee filed a writ petition seeking to 
prohibit | the assessing authority from 
making the proposed assessment. ~ 


Held, the'goods sold by the assessee are 
‘iron and|steel’ as defined in item iv 
of section 14 of the Central Sales Tax 
Act and they cannot be taxed once over, 
if they had suffered tax in their raw or 
unmanufactured stage, that is, as iron 
and steel scrap. [Para. 16.] 


In view of the principle laid down in 
State of Madhya Bharat v. Hiralal, (1966) 
17 S.T.C. 313 : (1966) 2 S.C.R. 752 : 
(1967) 1 S.C.J. 775, even after manu- 
facture the rolled iron and steel rounds, 
plates etc!, continue to be iron and steel 
as defined in item iv of section 14 of 
the Central Act. [Para. 14,] 


Even assuming that the process adopted 
by the assessee is a manufacturing process 
and the product sold by the assessee is 
a manufactured product, even in their 
manufactured state the goods did not 
cease to be ‘ iron and steel’ as defined in 
item iv lin section 14 of the Central Act. 
A reading of the said Entry as a whole 
shows that the statute wanted to treat 
all forms of iron and steel either as raw 
material or as finished product from the 
toll‘ng mills as ‘ iron and steel’ and the 
product émerging from the various stages 
of manufacture cannot be treated 
different from ‘iron and steel’.{Para. 14.] 
23 
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On facts, the factual question whether 
the iron and steel scrap had suffered tax at 
the purchase stage had to be investigated. 
Hence the writ petition has to be dismissed. 
The assessing authority has to ascertain 
the factual question and proceed with 
the assessment in the light of the legal 
principles laid down. [Para. 16.] 


Case-law discussed. 


Petitions under Article226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein, and in the 
affidavit filed therewith the High Court 
will be pleased to issue a writ of prohibi- 
tion restraining the respondent from 
proceeding with the threatened assess- 
ment on the petitioners in pursuance 
of his notices in M. G. S. T. No. 500@21/ 
66-67, dated 24th February, 1967, etc. 


C. S. Chandrasekarasastri, for Petitioners 
in W. P. No. 437 of 1967. . 


V. K. ThiruvenRatackari for D. Tulok- 
chand Chopda, for Petitioners in W.P. 
No. 520 of 1968. 


K. Venkatasami, the Assistant Govern- 
ment Pleader, for Respondent. 


The order of the Court was made by 


Ramanujam, J—The point involved in 
these cases has arisen in a batch of cases 
which was posted for hearing along with 
these and the question that is raised for 
our decision is as to the validity of the levy 
of sales tax on iron flats, iron sheets 
and iron bars made out of iron scrap 
which has already been subject to tax. We 
have heard the various Counsel appear- 
ing for the petitioners in the entire 
batch of cases but we render our decision 
in the above two cases leaving the other 
cases to be disposed of later on the parti- 
cular facts. Before dealing with the 
contentions of the assessee in this case, 
it is mecessary to set out the facts at 
least in one case and we propose to deal 
with the facts in Writ Petition No. 520 
of 1968. 


2. The petitioners therein are carrying on 
business of re-rolling steel. They buy 
iron and steel scraps from ‘other regis- 
tered dealers and convert them into 
mild steels rounds, flats, angles etc., 
by rolling it. The concerned assessing 
authority byits order dated 25th January, 
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1968, proposed to assess the said 
petitioners under the Tamil Nadu 
General Sales Tax Act, 1959, treating their 
sales turnover of Rs. 28,20,278-76 of 
mild steel rounds, flats, angles etc., 
as liable to tax at 2% for the assessment 
year 1966-67. The objection to the pro- 
posed assessment by the petitioners was 
that theiron and steel scraps from which 
rolled mild steel rounds, flats and 
angles have been made had already 
suffered tax in the State as first sale of 
declared goods and that as such rolled 
mild steel, iron flats and angles are not 
liable to tax, as they are declared goods 
under section 14 of the Central Sales Tax 
Act, not liable to tax on second and subse- 
quent sales. They also contended that 
the rolled mild steel rounds, flats and 
angles are not goods different from the 
iron and steel scraps purchased by them. 
The petitioners filed the above Writ Peti- 
tion No. 520 of 1968 for prohibiting the 
assessing authority from making any 
assessment on the basis of the said notice 
proposing assessment. 


3. In the said writ petition they contend 
that the prescription of single point tax 
specified in section 14 of the Central Sales 
Tax Act hereinafter referred to as the 
« Central Act” 1956 means and requires 
a single point tax in respect of the series 
of sales within the State of the goods 
specified in the opening part of each 
item comprised under the Roman 
numeral numbering in section 14 of the 
said Act, that prescription of a single 
point tax in respect of item iv that is ‘iron 
and steel ” means that there should be 
a tax at a single point only in the series 
of sales of “iron and steel ” within the 
State though, the iron and steel may be 
‘converted into other items comprised 
in the definition and that as such any 
manufactured article composed of iron 
and steel which fell within any one of the 
partcicular specific items listed in item iv 
as being “‘iron and steel” will have to be 
taxed only at one prescribed point in the 
series of sales. According to the peti- 
tioners all the particular forms of iron 
and steel mentioned in item iv are the 
iron and steel either in the crudest form 
such as pig iron or steelingots or scrap 
or as articles produced therefrom in 
rolling mills which convert the basic 
material into usable forms such as plates, 
sheets, bar or sections and th atit is not 
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permissible to take each particular speci- 
fication under the same item iv and levy 
a single point tax on the series of 
sales of each particular sub-item within 
item iv as itis not possible to contemplate 
levy of one single point tax on the iron 
plates, sheets or bars or steel scrap or 
steel ingots. They urge that the levy of 
sales tax on the rolled steel plates, bars 
etc., made out of iron and steel scrap or 
ingots purchased by them will infringe 
the provisions of sections 44 and 15 of 
the Central Sales Tax Act and as such 
the levy will be invalid. They question 
the jurisdiction of the assessing authority 
to make assessment on the alleged second 
sales of ‘‘ iron and steel”. This writ peti- 
tion is to prohibit the concerned assessing 
officer from bringing to tax rolled “iron 
and steel” bars or plates etc., produced 
from and out of the scrap iron and steel 
purchased by them and which had 
suffered tax. 


4, Before considering the merits of the 
contentions of the petitioners, it is neces- 
sary to set out the relevant statutory 
provisions. Section 3 (1) and (2) of the 
Tamil Nadu General Sales Tax Act, 
1959, hereinafter referred to as the local 
Act, is as follows: 


Section 3 (1).—Levy of taxes on sales 
or purchase of goods :— 


“Every dealer (other than a casual 
trader or agent of a non-resident dealer) 
whose total turnover for a year is not 
less than (fifteen thousand rupees) 
and every casual trader or agent of a 
non-resident dealer, whatever be his 
turnover for the year, shall paya tax 
for each year at the rate of (three per 
cent.) of his taxable turnover ; 


(2) Notwithstanding anything con- 
tained in sub-section (1) in the case 
of goods mentioned in the First 
Schedule, the tax under this Act shall 
be payable by a dealer, at the rate and 
only at the point specified therein om 
the turnover in each year relating to 
such goods whatever be the quantum 
of turnover in that year.” 


Section 4: “ Notwithstanding anything 
contained in section 3, the tax under 
this Act shall be payable by a dealer 


1n) 


on the sale or purchase inside the State 
of declared goods at the rate and only 
at the point specified against each in 
the Second Schedule on the turnover 
in such goods in each year, whatever 


be the quantum of turnover in that - 


year.” 


Schedule I to the Act sets out the goods 
in respect ‘of which single point tax is 
leviable under sub-section 2 of section 3 
and Schedule I sets out alist of declared 
goods in respect of which single point tax 
only is leyiable under section 4 of the 
local Act.. Item 4 in Schedule II is as 
follows : 


Description of the Point of Rate of tax 


goods. levy. per cent. 
a) Q) 6) 
Iron and steel At the point 
that isto of first sale 
say :— in the State. 


(a) Pig iron and iron scrap ; 


(b) iron plates sold in the 
same form in which they 
are directly produced by 
the rolling mill ; 


(c) steel scrap, steel ingots 
steel billetes, steel bars 
and rods ; and 


(d) (i) steel plates ; 
(ii) steel sheets ; 
(iii) sheet bars and tin bars; 
(iv) rolled steel sections ; 
and 


(v) Tool alloy steel. 


Items (i) to (v) sold in the 
same form in which they 
are directly produced 
by the rolling mill. 


Section 14 of the Central Act declares 
certain goods as being of special im- 
portance in inter-State trade or commerce 
and item iv therein is practically the 
same as has been set out under item 4 
of Schedule II to the Act. As a matter 
of fact the entire Second Schedule is based 
on the list of goods mentioned in section 
14. Section 15 imposes certain restric- 
tions and conditions in regard to the levy 
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of tax by the States on the sales of de- 
clared goods as enjoined by Article 286 
(3) of the Constitution of India. It is 
useful to set out the said section 15 as it 
stood originally. 


15. Restrictions and conditions in 
regard to tax on sale or purchase of 
declared goods within a State :— 


Every sales tax law of a State shall, in 
so ar as it imposes or authorises the 
imposition of a tax on thesaleor pur- 
chase of declared goods, be subject to 
the following restrictions and condi- 
tions namely : 


(a) the tax payable under that law in 
respect of any sale or purchase of such 
goods inside the State shall not exceed 
two per cent. of the sale or purchase 
price thereof, and such tax shall not be 
levied at more than one stage ; 


(b) where atax has been levied under 
that law in respect of the sale or pur- 
chase inside the State of any declared 
goods and such goods are sold in the 
course of inter-State trade or commerce 
the tax so levied shall be refunded to, 
such person in such manner and subject 
to such conditions as may be provided 
in any law in force in that State. 


This section came into force on first 
October, 1958, and the restrictions im- 
posed by the section became applicable 
as and from that date. The rate of 2 
per cent. mentioned in sub-section (a) 
was, however, raised to 3 per cent. 
by Finance Act of 1966 with effect from 
lst July, 1966. Section 15 ensures 
that in the case of declared goods they 
should in all circumstances be liable to 
tax only at a specified stage in the series 
of sales and at the prescribed rate. 


5. In the light of the above statutory 
provisions the substantial contention of 
the petitioners is that ‘iron and steel’ can- 
not-be subjected to tax at more than one 
stage, and at more than the prescribed 
rate of 3 per cent. under any circumstances 
and that if the sales tax law of any State 
imposes or authorises the imposition of 
a tax on the sale or purchase of ‘iron and 
steel’ at more than one stage or at more 
than 3 per cent. such law would be 
invalid. Admittedly the rate of tax has 
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not exceeded the prescribed rate of 3 per 
cent. as the rate of tax Jevied under sec- 
tion 4 read with Schedule II of the Act is 
only 3 per cent. and it has not exceeded 
the rate fixed in section 15 (a). We are 
concerned herein only with the question 
whether by levying tax on rolled “iron 
and steel” bars and plates etc., made out 
ofiron and steel scrap and the ingots 
{already subjected to tax), the Revenue 
has contravened the provisions of 
section 15 of the Central Sales Tax Act 
prohibiting the levy of tax on ‘iron and 
steel’ at moie than one stage. 


6. Mr. V. K. Thiruvenkatachari, learned 
Counsel for the petitioner im W.P. No. 520 
of 1968, submitted that the words “ that 
is to say’ following ‘iron and steel’ in item 
iv in section 14 of the Central Act as 
also in item iv of Schedule II to the local 
Act are of considerable importance. 
_ According to him these words are expla- 
natory of what ‘iron and steel’ 1s and all 
articles enumerated under that head either 
in their crude form or in their manu- 
factured stage or in any of the forms listed 
under the sub-headings a, b, c, d, are 
treated as various forms of “iron and 
steel.’ It 1s said that the statute contem- 
plates a s.ngle point taxın the seres 
of sales of all forms mentioned under the 
heading ‘‘iron and steel,” and that it does 
not contemplate a single point among 
the series of sales of articles in various 
forms mentioned in a, b, c, d, of 
item iv. In this connection, the learned 
Counsel referred to the decision in Megh 
Raj v. Allah Rakhia* for ascertaining the 
scope of the words “that is to say” 
occurring in item iv. In that case the 
Judicial Committee had to deal with 
the scope of item 21 of List IT of the 
Seventh Schedule of the Government of 
India Act, 1935, when they expressed as 
follows : 


““The key to Item 21 of List II of tre 
Seventh Schedule, the Constitution Act, 
is to be found in the opening word 
‘land’. That word ıs sufficient n 
itself to include every form of land, 
whether agricultural or not. ‘Land’ 
the governing word in the’ entry is 
followed by the rest of the item which 


1. (1947) 2 MLL. 


J.1: L.R. 74 LA. 12: (1947) 
F,C.R. 77: (1947) F.L.J. 28 
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goes onto say ‘thatistosay’. Asto 
the scope of the words ‘ that is to say’ 
occurring in Item 21, it was held that 
they introduce the most general con- 
cept ‘right in or over land.’ 


On the same reasoning, it is possible to say 
that by the use of the words “ that is to 
say” after the words “iron and steel”, the 
Legislature had intended to adopt the 
most general concept of ‘iron and steel’ 
and wanted all forms of iron and steel to 
be brought within that Entry IV. The 
learned Counsel also brought to our 
notice an explanatory note issued by the 
Government of India, Ministry of Finance, 
Economic Affairs by their letter No. 4 (2) 
S.T./58, dated 21st July, 1958, which 
detailed the following items as falling 
within item iv ‘iron and steel’. 


A. (1) Pig iron, (2) Steel Ingots, (3) 
Steel Billets, Blooms and Slabs, (4) Tin 
Bars (5) Skelp. 


B. (1) Steel Bars and Rods, (2) Structu- 
rals (viz.) Angles, Tees, Joists and 
Channels. Bearing plates and Crossing- 
sleeper Bars, (3) Plates, (4) Chequered 
Plates, (5) Boiler Plates, (6-7) Black 
sheet—Plain and corrugated, (8) Heavy 
Rails, (9) Light Rails, (10) Fish-Plates— 
heavy and light, (11) Tool Steel, (12) 
Bullet Proof Plates, (43) Shell Steel 
Blooms and Bars, (14) Box Strap- 
ping, (15) Baling Hoops, (16) Gate 
Channels. 


C. (1) Hard bright wire, (2) Annealed 
wire, Bs Galvanised wire, (4) Telegraph 
wire, (5) S gnal wire galvanised. 


D. Tin Plates. 
E. Alloy Steel. 


F. Iron Steel—defectives and scraps. 


On the bas's of the said explanatory note, 
it was contended that the Government of 
India had ttself treated all the commodities 
Issted under the head A to F as ‘iron and 
steel’, that the single point tax contem- 
plated by section 15 of the Central Sales 
Tax Act should therefore be levied at only 
one stage in the series of sales from the 
‘aw stage to the final stage of production 
by the roll‘ng mills and that it is not con- 
templated that the goods are to be taxed 
at various stages and in its various forms. 
The learned Counsel is willing to concede 


1) 


that ‘iron and steel ’ acrap and ingots may’ 


be commercially different from the rolled 
plates bars, and sheets as produced by the 
petitioners and that the local Act may 
treat it as different articles for purpose of 
single point tax so long as there is no 
prohibition as the one contained in sec- 
tion 15 of the Central Act, But it is 
said that once a prohibition has come 
into existence in the form of section 15 of 
the Central Act, it is not possible for the 
local Act to treat sales of different forms 
of iron and steel as constituting separate 
series of sales for the purpose of levying 
single point tax under section 4 of the 
local Act and that if the State were to 
treat the sales of various forms of iron 
and steel mentioned under sub-items 
a, b, c, d, as a separate series of sales of 
different commodities and subject them 
to tax in all its forms, it will be contraven- 
ing the mandate of single point provided 
in section 15 of the Central Sales Act. - 


7. Mr. Chandrasekhara Sastry, learned 
Counsel for some of the petitioners, how- 
ever, contends that the various forms of 
‘iron and steel’ following the words 
“that is'to say” initem iv cannot be 
treated as different articles and that what- 
ever the form of the articles be, it conti- 
nues to be ‘iron and steel.’ 


8. Mr. V. K. Thiruvenkatachari refers 
to the other items of declared goods men- 
tioned in section 14 of the Central Act to 
substantiate his contention that a single 
point has to be fixed for the series of sales 
in all forms of articles mentioned under 
the entry. He refers to the entry If 
dealing with cotton and states that all 
kinds of cotton (indigenous or imported) 
in its unmanufactured state, whether 
ginned or unginned,: baled, pressed or 
otherwise, are treated as one commodity 
for purpose of single point levy and that 
whether sales of cotton, whether ginned 
or unginned, suffers only one tax, though 
ginned cotton and unginned cotton are 
commercially different as single point has 
been fixed with reference to series of sales 
both in the ginned stage and unginned 
stage. He also refers to the entry “‘ hides 
and skins ” which has also contemplated 
single point levy in the series of sales of 
hides and skins either raw or dressed. 
It is urged that the Central Act limits the 
series of sales for purposes of single point 
levy_up to the stage of production by the 
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rolling mill, thus excluding the sales of 
fabricated meterials from the single point 
scheme and that the single point scheme 
contemplated by section 15 should be 
from stage of scrap upto production 
stage by the rolling mills. 


9. The learned Counsel relies on the deci- 
sion in State of Punjab v. Chandu Lal 
Kishori Lal', in support of his stand that 
cotton, ginned or unginned, is treated as a 
single commodity under one item of 
declared goods and that, though they are 
two distinct commercial goods, for the 
purpose of section 15 of Central Act it is 
treated as oneitem. The learned Counsel 
also referred to the decision of the Supreme 
Court in State of Maahya Bherat v. Hira- 
lal?, where it washeld, construing a noti- 
fication under section 58 of the Madhya 
Bharat Sales Tax Act, 1950 exempting 
‘iron and steel’ from sales tax, that the 
exemption will include iron and steel bars, 
flats and plates. The learned Judge in 
that case negatived the contention of the 
State that the expression ‘iron and steel ’ 
meant ‘iron and steel > in the original 
condition and not ‘iron and steel’ in the 
shape of sheets, bars and plates and that 
distinction should be made between raw 
materials of ‘iron and steel’ and the 
goods prepared out of them. The learned 
Judge took the view that ‘iron ard steel’ 
used as raw materials for manufacturing 
other goods also are exempted from taxa- 
tion, that scrap iron purchased by the 
assessee was merely re-rolled into bars, 
flats and plates that the process was only 
for convenience of sale and for making 
them attractive and in acceptable forms, 
and that by the process of re rolling their 
chaiacter as ‘iron and steel’ is not lost. 
In these cases also it is urged by the peti- 
tioners that the process adopted by them 
is only 1e-rolling and’ that the same does 
not involve any process of manufacture 
as such. 


10. In Devi Dass Gopal Krishnan v. 
State of Punjab? the Supreme Court had 
again to consider the correctness or other- 
wise of the decision of the Punjab High 


1. (1969) 2 S.C.J. 798 : (1969) 3 S.CR. 
849 : (1970) 25 S.T.C. 52 

(1966) 2 S.C.R. 752: (1967) 1 S.CJ. 775: 
1366) 17 S.T.C. 313. 


3. (1969) 1 ITS. 224: 


1969) 1 S.C.J. 19: 
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Court in Devgun Iron and Steel Rolling 
Mills v. State of Punjab) holding that when 
steel is rolled into rolled steel sections the 
outcome is a different and a new com- 
modity, that when it is sold, there is a sale 
of a different commodity and not a sale of 
steel over again, and that when sales-tax 
is levied on the sale of rolled steel sections 
itis not levied second time or at the second 
stage on the same commodity in the same 
condition. The Supreme Court had ex- 
pressed that the purchese of ‘iron and 
steel’ as raw material was for the purpose 
manufacture so as to exempt from tax the 
manufactured article, that when iron scrap 
is converted into rolled steelit undergoes a 
vital change in the process of manufacture 
and is converted into a different commo- 
dity that during the process the sorap iron 
loses its identity and transforms into a 
new marketable commodity, and that the 
process is certainly one of manufacture. 
The learned Judges noted section 15 of the 
Central Act before and after its amend- 
ment in 1958 and stated that while section 
15 of the Central Sales Tax before the 
amendment described the stage at which 
the purchase tax can be levied, section 15 
after the amendment only declares that 
it cannot be levied at more than one stage 
and that the stage prescribed under section 
15 of the Central Act before the amend- 
ment and the prohibition against taxation 
at more than one stage contained in the 
amended section would automatically 
control the provisions of the Punjab 
General Sales Tax Act, 1948. In their 
view till 1st October, 1958 the State can 
levy tax at one stage in respect of purchase 
of deolared goods inside the State made 
by a dealer for use by him in the manu- 
facture of goods, and that from Ist Octo- 
ber, 1958 the State was enabled to levy 
tax at any one stage as it chooses. They 
also noted that the amended section 1€ of 
the Central Act does not fix the stage by 
its own force but that the Punjab Act, 
which they had to consider had provided 
in section 2 (ff) that the prescribed 
stage for single point taxation, was the 
stage of purchase by a dealer for use in 
the manufacture of goods. This decision, 
according to the learned Counsel for the 
petitioners, does not decide the question 
at issue in the case, and we also agree 
with him. The question decided by the 
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Supreme Court was that when iron and 
steel scraps and ingots are converted into 
iron and steel bars and plates, the process 
involves one of manufacture and this was 
necessary for the purpose of levying a 
Purchase tax on the purchase of raw 
material for producing the rolled iron and 
steel sections. The learned Judges have 
not expressed any view on the question 
whether in the manufactured state, iron 
and steel plates and bars etc., ceases to bo 
‘iron and steel’ as defined in item iv of 
section 14 of the Central Sales Tax Act 
as they were not concerned with the tax- 
ability or otherwise of the sales or manu- 
factured articles made out of iron and 
steel scrap. 


11. Mr. Chandrasekhara Sastry, referred 
to the words “‘ in the same form ” used in 
sub-items (b) and (d)initem iv of section 
14 and contended that there cannot be a 
straight-jacket formula for finding out 
whether a particular article was sold in 
the same form as was produced by the 
rolling mill. In Vaiswaner Trading Co. v. 
State of Gujarat’, a Bench of the Gujarat 
High Court held that where pieces of 
rolled steel sections are joined together by 
riveting, they still retain the samo form in 
which rolled steel sections are directly 
produced by the rolling mills within the 
meaning of entry ivin Schedule A of the 
Bombay Sales Tax Act, 1953 and that 
rivetted baling hoops which are nothing 
but pieces of rolled steel sections joined 
together by rivetting, fall within that 
entry. The learned Judges expressed that 
it is impossible to attempt to formulate a 
general test which must be applicable in 
all cases and it is a difficult question to 
decide as to when can an article which is 
rolled steel section be said to be in the 
same form in which it is directly produced 
by the rolling mill. 


12. Reference was-also made to State of 
Gujarat v. Sankarwala Brothers? where the 
Supreme Court had held that sugar in 
Entry 47 of the Bombay Sales Tax Act, 
1959 included within its ambit all forms 
of sugar, that is to say, sugar of any shape 
or texture, colour or density and by 
whatever name it is called. 


13. It was also contended by the learned 
Counsel that theobject of the statute should 


1. (1964) 15 S.T.C. 586. 
2 (1967) 19 ST.C. 24. 
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be effectuated and that cannot be done if 
each sub-item in item iv is treated as an 
independent item for purpose of levying 
single point tax. Reference is made to 
Tungabhadra Industries Ltd. v. Commercial 
Tax Officer) where the Supreme Court 
held that hydrogenated groundnut oil 
(commonly called Vanaspati) is “ ground- 
nut oil” within the meaning of rule 18 (2) 
of the Madras General Sales Tax (Turn- 
over and Assessment) Rules, 1939. The 
Supreme’ Court expressed : 


“That the hydrogenated oil sold by the 
appellants was out of groundnut not 
being in dispute, the only point is 
whether it continues to be oil even after 
hydrogenation. Oil is a chemical com- 
pound of glycerine with fatty acids or 
rather a glyceride of mixture of fatty 
acids—principally oleic ,linoleic, stearic 
and palmitic—the proportion of the 
particular fat varying in the case of the 
oil from different oil-seeds and it 
remains a glycerine of fatty acids even 
after the hardening process, though the 
relative proportion of the different types 
of fatty acids undergoes a slight change. 
In its. essential nature therefore no 
changé has occurred and it remains an 
oil a glycerine of fatty acid—that it was 
when it issued out of the press.” 


It is urged that when vanaspati, which is 
produced from groundnut oil after chemi- 
cal process, is treated as groundnut oil, 
rolled iron and steel sections which are 
made out of iron and steel scrap into 
certain presentable and usable forms will 
not cease to be ‘iron and steel’. Accord- 
ing to the learned Counsel this is a fortiori 
case, for reconversion is impossible in the 
case of vanaspati while it is possible in 
the case of ‘iron and steel.’ 


l 
14. The learned Assistant Government 
Pleader appearing on behalf of the State, 
however, contends, relying on the decisions 
in Devgun Iron and Steel Rolling Mills v. 
State of Punjab* and Devi Dass Gopal 
Krishnan v. State of Punjab? above referred 
to, that ‘iron and steel’ plates and rods 
sold by the petitioners are commodities 


1. (1961) 1 S.C.J. 272 : (1961) 1 An.W.R. 
SC) 45 : (1961) 1 M.L.J. (S.C) 45: (1961) 
2 S.G.R. 14: (1960) 11 S.T.C: 827. 
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different from iron and steel scrap or 
ingots, that they are treated commercially 
different for purposes of taxation and that 
the State is entitled to levy on the first 
sales of the goods manufactured by the 
petitioners, notwithstanding the fact that 
scrap out of which they have been manu- 
factured had suffered tax already. He 
also contends that the words “‘ that is to 
say” following ‘iron and steel’ in item iv 
of section 14 of the Central Act cannot 
be said to be explanatory but that it 
should be construed as restrictive of the 
scope of the words ‘iron and steel’. 
Though the contention of the learned 
Assistant Government Pleader that there 
is a manufacturing process wren iron and 
steel scraps are melted and converted into 
iron and steel plates and rounds may be 
correct in view of the decision of the 
Supreme Courtin Devi Das Gopal Krishnan 
v. State of Punjab? the factsin these cases 
as averred by the petitioners and not 
traversed by the State are different. The 
petitioners are said to have adopted 
merely a process by which different shape 
is given to the scrap which they have 
purchased by heating and beating them 
to shape. Itis said that they do not melt 
the iron scrap to make it into a different 
form, but merely heat the scrap and beat 
them to required sizes and shapes. The 
question is whether this process can be 
said to be a manufacturing process. We 
are of the view that on the facts of th 
cases as averted by the petitioners th 
process adopted will come under th 
principle of the decision of the Suprem 
Court in State of Madhya Bharat ~v. 
Hiralal? and not within the principle of 
the decision in Devi Dass Gopal Krishnan 
v. State of Punjab’. However, we are 
not resting our decision solely on the fact 
that the process adopted by the petitioners 
is not a manufacturing process. Even 
assuming that the process adopted is 
manufacturing process and the product 
sold by the petitioners is a manufactured 
product, we are of the view that even in 
their manufactured state the goods did not 
cease to be ‘iron and steel’ as defined in 
item iv ın section 14 of the Central Act. 
A reading of the said item as a whol 
shows that the statute wanted to treat 
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‘all forms of iron and steel either as raw 
material or as finished product from the 
rolling mill as ‘iron and steel’ and the 
product as emerging from the various 
stages of manufacture cannot be treated 
different from ‘iron and steel’. 


15. The learned Government Pleader 
places strong reliance on the case reported 
in Devgun Iron and Steel Rollirg Mills v. 
State of Punjcb+ and the decision of the 
Supreme Court in Devi Dass Gopal 
Krishnan v. State of Punjab? and cortetds 
that the rolled iron and steel articles are 
commercially different and that the State 
is entitled to bring them to tax notwith- 
standing the fact that the scrap out of 
which they have been made had been 
taxed already. In effect the State con- 
tends that it is entitled to treat each of the 
commodities mentioned in the various 
sub-items in item iv separately for the 
purpose of levying single point tax. As 
we h y noted the decision in 
Devgua Iron and Steel Rolling Mills ~v. 
State of Punjab+ and Devi Dass Gopal 
Krishnan v. State of Punjab? were concern- 
ed with the validity of the purchase tax 
levied on the iron and steel scraps pur- 
chased for the purpose of rolling them into 
bars, plates and sheets and the question 
was whether they had been purchased for 
the purpose of manufacture for attracting 
the levy of purchase tax. In those cases 
the question of liability to sales tax on the 
sales of the manufactured product did not 
come up for consideration. In our view 
the principle of the decision in Stete of 
Madhya Bharat v. Hiralal? has to apply 
as in our opinion even after manufacture 
the rolled iron and steel rounds, plates 
etc., continue to be ‘iron and steel’ as 
defined in the saiditemiv. The learned 
Government Pleader faintly contended 
that in the manufactured state the goods 
sought to be taxed in the petitioners’ 
hands have ceased to be ‘ iron and steel’ 
as coming under item iv. But when 
pointed out that if such were the conten- 
tion, the manuafactured goods have to be 
taxed at the multipoint, he had to give up 
that contention, for the State is contem- 
plating to levy only single-point tax on 
the first sale of the manufactured product 
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even now and they did not treat the manu- 
factured product as subject to multi-point 
tax. Even though after manufacture the 
goods are commercially different as has 
been held by the Supreme Court in Devi 
Dass Gopal Krishnan vw. State of Punjab 
still the goods, in our view, did not cease 
to be ‘iron and steel’ and tax has to be 
levied only at a single-point in the series 
of sales from stage of raw material till 
it is sold in the same form as it had been 
produced by the rolling mills, that is, tilb 
the manufactured articles had been con- 
verted into any other form of fabricated 
material. The learned Assistant Govern- 
ment Pleader also referred to the decision 
of the Supreme Court in Commissioner of 
Sales Tax v. Harbilas Rai and Sons?. There 
the word “‘ manufacture” has been held 
to have various shades of meaning, and 
in the context of sales tax legislation, if 
the goods to which some labour is applied 
remain essentially the same commercial 
atticle, it cannot be said that the final 
product is the result of manufacture. 
This decision, in our view, supports the 
view wo have expressed above that not- 
withstanding some work and labour are 
applied the iron and steel scrap remained 
essentially the same and that it had{not 
ceased to be iron and steel. 


16. The learned Government Pleader 
also referred to the decision in State of 
Gujarat v. S. V. Motichand® particularly 
the dissenting view of Divan, J. that “‘ the 
real test applicable to such cases is the 
test of possibility of substitution of the 
one for the other so far as consumers are 
concerned and if there is no such possi- 
bility, it would be a new commodity and 
would no longer be a form of the originat 
article, that corrugated iron sheet is not 
a form of iron or steel but is an article 
of iron or steel and is a distinct commodity 
covered by Entry 80 of Schedule B to the 
Bombay Sales Tax Act, 1953. But it is 
found that the majority view was that 
corrugated iron sheets were merely iron 
ia another shape and form, that it cannot 
be regarded as article or product manu- 
factured or fabricated out of iron that 


— 


1. (1969) 1 S.C.J. 19: (1969) 1 I.T.J. 224: 
(1967) 3 S.C.R. 557 : (1967) 20 S.T.C. 430. 

. (1968) 21 S.T.C. 17. 
3. (1969) 23 S.T.C, 288. 
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merely because iron is given the shape of 
sheet and is subject to corrugation for the 
purpose of giving it rigidity and increases 
stiffness so as to make it acceptable to a 
particular, class of persons who might 
want to use it in the form of iron sheet for 
roofing and walling, it does not cease to 
be iron ; and it merely assumes another 
form, namely that of a wrinkled sheet 
but it still continues to retain the essential 
character of iron. The majority was of 
the view that the sale of corrugated iron 
sheets was covered by entry 15 of B Sche- 
dule of the Bombay Sales Tax Act prior 
to its amendment in 1957 and not by the 
residuary entry 80 of that Schédule. On 
a cons:deration of the entire matter with 
reference to the decided cases on the point, 
we are of the view that the goods sold 
by the petitioners in these cases are 
‘iron and steel’ as defined in Item iv of 
section 14 of the Central Act and that they 
cannot be taxed once over, if they had 
suffered tax in theirraw or unmanufactur- 
ed stage, that is, as iron and steel scrap. 
The petitioners have alleged that the iron 
and steel, scrap which they have used for 
manufacturing iron and steel sheets, bars, 
plates etc., had been subjected to tax, but 
this has to be established before the con- 
cerned authorities. In view of the fact 
at the factual question whether the iron 
and steel scrap had suffered tax at the 
purchase stage has to be investigated, we 
have to dismiss the writ petitions after 
expressing our view on the legal question, 
giving liberty to the assessing authority 
to ascertain the actual factual position and 
to proceed with the assessment, if any, 
in accordance with law. The above writ 
petitions ‘are therefore dismissed. 


P.R.N. Petitions dismissed. 


— — 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—Kailasam and Venkataraman, 
JJ. 
C. Palaniswamy Petitioner* 
y. 


K. Palaniswamy and others Respondents. 


(A) Madras Hereditary Village Offices Act 
CIT of 1895), sections 10, 13 and Madras 
Regulation (VII of 1828), section 3, 
Madras General Clauses Act (I of 1891) 
and Madras Regulation (II of 1803)— 
Village headman— Appointment by Assis- 
tant Collector—Appeal lay to Joint Collec- 
tor under Madras Regulation (VII of 
1828)—C. lector includes Assistar t Collec- 
tor—Order of As«istant Collector—Stbject 
to the superintendence of the Joint Collector. 


(B) Board Standing Order, 156—Applica- 
bility. 

The Assistant Collector appointed the 
petitioner to the office of village headman. 
The respondent appealed to the Joint 
Collector who set aside the appointment 
of the petitioner and appointed the res- 
pondent. The petitioner whose appeaf 
to the Board of Revenue was dismissed, 
filed a petition under Article 226 of the 
Constitution to quash the order of the 
Board on the ground that the Joint 
Collector had no jurisdiction to set aside 
the order of the Assistant Collector. 


Held : The Joint Collector had the power 
under Regulation VII of 1828 to revise the 
order of the Assistant Collector, though 
under the provisions of the Madras Here- 
ditary Village Offices Act (III of 1895), no 
appeal lay to the Joint Collector against 
the order of the Assistant Collector. 
[Paras. 3, 4 and 34.] 


The word ‘ Collector ’ has not been defined: 
in the Act. By virtue of Madras Regula- 
tion (VII of 1828) and Madras General 
Clauses Act (I of 1891) the word 
* Collector ’ occurring in Madras Act (JII 
of 1895) would refer to Subordinate, 
Deputy or Assistant Collector in charge 
of a division of a district. The word 
* District Collector’ would similarly mean 
the Collector of the District. 

[Paras. 7 and 11.4} 


*W.P. No. 996 of 1966. 
23rd October, 1970. 
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Unless Madras Regulation VII of 1828 
is invoked it would not be possible to hold, 
merely, on the provisions of Madras Act 
(IO of 1895) and the definitions in the 
Madras General Clauses Act, that the 
Assistant Collector in charge of a divi- 
sion of a district will be a Collector for 
the purpose of Madras Act (III of 1895) 
entitled to make the appointment under 
section 10 of the Act. [Para. 11.] 


‘When the power is conferred under Regu- 
lation VII of 1828 on the Assistant Collec- 
tor in charge of the division to exercise 
the powers of the Collector of the district 
subject to the powers of the full superin- 
tendence by the Collector of the District, 
the Assistant Collector can exercise the 
power only subject to the control by the 
Collector of the district in the fullest 
possible manner. Ifthe foundation of the 
power of the Assistant Collector is section 
3 of Regulation (VIT of 1828), since that 
power itself has been granted to the 
Assistant Collector subject to the full 
superintendence by the Collector of the 
District it is not possible to pick out 
merely that power and discard the power 
of superintendence by the Collector of 
the d strict. The power must be taken 
in the terms it has been conferred. 

[Para. 12.] 


Sivasankarasubramania Pillai v. Revenue 
Divisional Officer, (1968) 2 M.L.J. 325 
(F.B): ALR. 1968 Mad. 171 (F.B.), 
followed. 


Per Venkataraman, J—It is doubtful 
whether, notwithstanding the striking 
down of the hereditary principle in 
Madras Act (IIE of 1895), the appoint- 
ment to the officeof headman would be 
governed by the provisions of that Act. 
Even assuming that section 10 of the Act 
would still govern the appointment, the 
more important point is that the right of 
suit given in section 13 of the Act would 
seem inappropriate after the hereditary 
principle has vanished, since the right of 
suit is “ on the ground that he 1s entitled 
under sub-section (2) or (3) to hold such 
office.” The words “‘is entitled to hold 
office’? mean that the person has a claim 
in law or right to be appointed to the post. 

[Para. 27.] 
On the reasoning that section 13 con- 
ferring a right of suit is inapplicable 
after the hereditary principle has vanished, 
there can be no doubt whatever that the 
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revisional power of the Collector of the 
district under section 3 of Regulation VII 
of 1828 will continue unimpaired. The 
Collector of the district will have power 
to make the appointment under Regula- 
tion (II of 1803) and the Assistant Collec- 
tor in charge of the division will have the 
power under section 3 of Regulation (VII 
of 1828) to exercise that power of the 
District Collector within his own jurisdic- 
tion, subject to the control of -the Collec- 
tor of the district. [Paras. 27 and 28.] 
The view of Alagiriswami, J. in W.P. 
No. 2517 of 1968 (Sangameswara vV. 
Rangaswami Goundar) that after the strik- 
ing down of the hereditary principle, the 
office has become non-hereditary and 
will be governed by B.S.O. No. 156 
referred and doubted. [Paras. 29 and 30.] 
Petition under Article 226 of the Constitu- 
tion of India praying the High Court to 
issue a writ of certiorari calling for the 
records connected with the order of the 
Joint Collector, Coimbatore, in D. Dis. 
78716 of 1954, etc. 

S. Palaniswami, for the Petitioner. 

The Government Pleader, S. Ramalingam 
and P. Pandian, for Respondents. 
The Oourt ` delivered the 
Judgments : 

Venkataraman, J—This petition bas been 
filed under Article 226 of the Constitution 
by one C. Palaniswamy Gounder for a 
writ of certiorari. There was a vacancy 
in the office of the village headman of 
Ramapatnam village in Coimbatore Dis- 
trict, consequent on the resignation of the 
previous office-holder. The Assistant Col- 
lector, Pollachi, invited applications and 
appointed the petitioner in his proceed- 
ings, dated 24th September, 1964. One 
of the unsuccessful candidates, K. Palani- 
swamy (the first respondent herein) filed a 
petition to the Joint Collector, Coimbatore 
(the second respondent). The Joint Col- 
lector by his proceedings, dated 26th 
April, 1965, set aside the order of the 
Assistant Oollector .and appointed 
K. Palaniswamy (first respondent). The 
petitioner filed an appeal to the Board of 
Revenue (the third respondent). The 
Board of Revenue by proceedings, dated 
14th February, 1966, dismissed the appeal. 
This petition has been filed to quash the 
order of the Board of Revenue. 

2. The only point urged before us is that 
the Joint Collector had no jurisdiction to 


following 
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set aside the order of the Assistant Col- 
lector. The argument runs thus. The 
post of the village headman was previously 
‘governed ‘by the provisions of the Madras 
Hereditary Village Offices Act (Madras 
Act IH of 1895). Under section 10 (2) 
of the Act the succession shall devolve 
on a single heir according to the general 
sustom and rule of primogeniture. The 
‘Supreme Court held in Gazula Dasaratha- 
-rama Rao v. State of Andhra Pradesh’, 
that the hereditary principle would offend 
-Article 16 (2) of the Constitution and 
would be void. Nevertheless, according 
to the petitioner, tho remaining provisions 
of the Act would apply and under those 
-provisions there was no right of appeal 
to the Joint Collector against the order 
passed by the Assistant Collector in this 
-case. The Act was a self-contained one 
.and, if nò appeal was provided under that 
Act, there was no other provision by which 
‘the Joint Collector could act. 


3. It is not disputed before us by the 
respondents that under the provisions of 
the Act no appeal lay to the Joint Collector 
against the order of the Assistant Collector 
{in this case, but it is urged that the Joint 
||Collector had power under Regulation (VII 
of 1828) to revise the order of the Assistant 
‘Collector. It is further urged that that 
position has been settled by more than one 
decision’ of this Court, namely, by a 
Division Bench in Srinivasa Iyengar v. 
„Jagannatha Iyengar? by another Division 
“Bench (Rajamannar, C.J. and Venkata- 
rama Aiyar, J.) in Seshagiri Sarma v. 
. State of. Madras*, by the observations of 
the Full Bench (Rajagopalan, Bala- 
krishna Aiyar and Rajagopala Aiyengar, 
JJ.) in Nagaratnammal v. Ibrahim Sahib4 
and by ithe recent decision of the Full 
“Bench (Srinivasan, Ramakrishnan and 
Ramamurti, JJ. ) in Sivasankarasubramania 
_ Pillai v.i Revenue Divisional Officer, Tuti- 
corin®, 
It seams to me that the contention 


eed by Sri Ramalingam, the learned 
i Counsel for the first respondent, and by 


1. (1961) 1 M.L.J. S.C.) 63 : (1961) 1 An.W. 
R.(S.C.) 63: (1961) 18.C.J. 310: (1961) 2 S.C.R 
1: A.LR. 1961 S.C. 564. 


2 (i 
3. (1952) 2 

4. 3 TLR Goss) 1 Mad. 460: (1955) 2 M.L.J. 49 
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the learned Govenment Pleader for res- 
pondents 2 to 4, on the above lines i 
supported by the decisions and observa- 
tions relied on by them and must, there- 
fore, be accepted. j 


5. The first question which has to be 
decided is whether, even after the heredi- 
tary principle has been struck down, 
Act III of 1895 would still govern the 
appointment and appeals or revisions 
therefrom. The relevant provisions of 
the Act on this point are these : 


6. Section 3 says that the Act shall apply 
to the classes of village offices mentioned 
therein and those offices are described as 
hereditary. Section 10 says that, when a 
vacancy occurs in any of the village offices 
forming class (1) in section 3, the Collector 
shall fill up the vacancy in accordance 
with the provisions of the sub-sections 
following. Sub-section (1) lists out the 
disqualifications. Sub-sections (2) and 
(3) read as follows : 


(2) The succession shall devolve on a 
single heir according to general custom 
and rule of primogeniture governing 
succession to impartible zamindaries in 
Southern India. 


(3) Where the next heir is not qualified 
under sub-section (1), the Collector shall 
appoint the person next in order of 
succession who is so qualified, and, in 
the absence of any such’ person in the 
line of succession, may appoint any 
person duly qualified under sub-section 
(1). 

7. Section 13 gives a right of suit to the 
person aggrieved, and, so far as is relevant, 
it says : 


“ Any person may sue before the Col- 
lector for any of the village offices speci- 
fied in section 3 or for recovery of the 
emoluments of any such office on the 
ground that he is entitled ...............66 
under sub-section (2) or (3) of section 
10.” 


` Section 23 (1) runs thus: 


“ From every order passed by a Col- 
lector under section 6 or 7, and from 
every decree or order passed by a Col- 
lector in a suit preferred under section 
13, an appeal shall lie, within one 
month, to the District Collector, or, if 
the said order or decree was passed by 
the District Collector, an appeal shall 
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lie, within three months, to the Board of 
Revenue. The decision, on appeal, of 
the District Collector or the Board of 
Revenue as the case may be, shall be 


8. A Division Bench of this Court 
(Veeraswami, C.J. and Somasundaram, J.) 
in Nataraja v. Revenue Divisional Officer+, 
has proceeded on the basis that, notwith- 
standing the striking down of the heredi- 
tary principle, the provisions of the Act 
relating to appointment and appeal would 
apply. With great respect, I doubt the 
correctness of this proposition ; but, to 
start with, I shall proceed on the basis 
that the provisions of the Act, excepting 
the hereditary principle, would apply to 
the appointment in this case. 


9. The word ‘Collector’, it may be 
noted, has not been defined in the Act. 
It seems to me that that is because the 
Legislature intended to adopt the provi- 
sions of Madras Regulation (VII of 1828), 
and the Madras General Clauses Act (I of 
1891). Madras Regulation (VII of 1828) 
so far as it is relevant says : 


“Section 3 : First—A Subordinate, 
Deputy or Assistant Collector in charge 
of a particular division of a district shall 
ex officio have authority to exercise 
within the division under his charge all 
the powers granted to Collectors by the 
Regulations now in force, or that may be 
hereafter enacted, unless the contrary 
shall be expressly declared in any 
Regulation............. 


Third : The proceedings of subordinate, 
Deputy and Assistant Collectors acting 
under the preceding clauses shall be 
subject, in all cases, and in the fullest 
manner, to the superintendence, control 
and revision of the Collector, who shall 
have power either to direct generally, 
that the. proceedings of any of his sub- 
ordinates, deputies or assistants shall 
be regularly submitted to himself before 
the decision, order or sentence is carried 
into execution, and to confirm, modify 
or annul them, or issue any further 
oiders in the cases, as he may see fit; 
or in any particular case to direct that 
the decision, order or sentence of any 
of his subordinates, deputies or assis- 
tants shall not be carried into execution, 





1. (1970) 83 L.W. 235 : (1970) 2 M.L.J. 410. 


THE MADRAS LAW JOURNAL REPORTS. 


[197% 


and to pass such further orders as he 
may see fit.” 


10. The Madras General Clauses Act 
defines ‘Collector’ and ‘District Collector” 
thus : 


“ Section 3 (6): ‘Collector’ shalt 
include every officer who, for the time 
being, is authorised to exercise the 
powers of a Collector. 


8. ‘District Collector’ shall mean the: 
Chief Local Officer-in-charge of the 
revenue administration of a district.” 


11. By virtue of Madras Regulation (VI, 
of 1828) and Act I of 1891, the word ‘Col- 

lector’ occurring in Madras Act (III of}: 
1895) would refer to Subordinate, Deputy 
or Assistant Collector in charge ofa divi-|, 
sion of a district, and, in this particular 
case, would apply to the Assistant Collec- 
tor. Theword ‘ District Collector ° would 
similarly mean the Collector of the district. 
It seems to me that unless Madras Regu- 
lation(VII of 1828) is invoked it would not 
be possible to hold, merely on the provi- 
sions of Madras Act (LU of 1895), and, th 
definitions in the Madras General Clauses 
Act, that the Assistant Collector in charg 
of a division of a district will be a Collector} 
for the purpose of Madras Act(III of 1895), |: 
entitled to make the appointment under’ 
section 10. Its true that section 23 of the- 
Act (III of 1895) makes a distinction 

between a ‘Collector’ and ‘ District 
Collector’. Similarly, section 15 of the- 
Act also makes such a distinction. Sec- 

tion 15 runs: 













“ The District Collector may transfer to 
his own file any suit on the file of any 
Revenue Officer in charge of a division 
of the district or from the file of one: 
such officer to that of another, or to the 
file of an Assistant or Deputy Collector 
not in charge of a division for disposal.” 


12. If, for a moment, we do not have Re- 
gulation (VII of 1828) at alland have only 
the General Clauses Act and the provi- 
sions in Madras Act (III of 1895), it would 
not be possible to hold that the Assistant 
Collector in charge of a division would be- 
a Collector for the purpose of making the 
appointment under section 10 of the Act. 
If we leave out of consideration the provi- 
sions of Madras Regulation (VII of 1828), 
the provisions in Act (III of 1895) and the- 
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General Clauses Act would at the most 
suggest that, besides the Collector of a 
district, there may be a Collector to 
exercise the functions under the Act, 
but would not be sufficient to clothe the 
Assistant Collector in charge of the divi- 
sion with the power of appointment under 
section 10 of the Act (III of 1895). For 
deriving such a power it will be necessary 
to invoke. section 3 of Regulation (VII of 
1828), and once we reach that stage it 
seems to me clear that, when the power is 
conferred’ under Regulation (VIL of 1828), 
on the Assistant Collector in charge of 
the division to exercise the powers of the 
lector of the district subject to the 
powers of the full superintendence by the 
lector of the district, the Assistant 
llector' can exercise the power only 
subject to the control by the Collector of 
the district in the fullest possible manner. 
If the foundation of the power of the 
Assistant.Collector is section 3 of Regula- 
tion (VH of 1828), since that power itself 
has been granted to the Assistant Collector 
subject to the full superintendence by the 
Collector of the district it is not possible 
to pick out merely that power and discard 
the power of superintendence by the Col- 
lector of the district. The power must be 
taken inthe terms it has been conferred. 
It may be noted that the power under 
section 3 of Regulation VII is conferred 
in general terms and is not confined to the 
matter of appointment of a village head- 
man, and, as has been pointed out in 
Nagaratnammal v. Ibrahim Schib? and 
Sivasankarasubramania Pillai v. Revenue 
Divisional Officer, Tuticorin? the power 
has been: granted subject to the revisional 
power of the Collector of the district, 
because the Assistant Collector may be 
inexperienced and it would be necessary, 
in the public interest, for the Collector to 
revise his order. In fact, it seems to me 
clear that, but for the revisional power 
vested i in the Collector, the initial power 
would not have been granted at all to the 
Assistant Collector. It may further be 
noted that che revisional power extends to 
all matters on which power has been con- 
ferred on the Assistant Collector and will, 
therefore, extend also to the matter of 
appointment of a village headman. On 







oe (1955) 2 M.L.J. 49: LL.R. (1955) Mad. 460 
2. “LL.R. (1968) 2 Mad. 12: (1968) 2 MLJ. 
325: A.LR. 1968 Mad. 171 (F.B). 


O. PALANISWAMY ¥. K. PALANISWAMY (Venkataraman, J.). 


189 


this reasoning it is quite clear that the 
power of appointment exercised by the 
Assistant Collector under Act (III of 1895), 
by virtue of Regulation (VU of 1828), is 
subject to control in the fullest possible 
manner by the Collector of the district. 

13. Itis, however, urged on behalf of the 
writ petitioner that since section 13 of 
Act III of 1895 provides for a suit by the 
agerieved party and section 23 provides 
for an appeal and even a second appeal 
from the decree to be passed in the suit, 
it must be held that these provisions of 
Act III of 1895 have taken away the 
revisional power of the Collector of the 
District under Regulation (VII of 1828). 
A Division Bench of this Court (Burn 
and Lakshmana Rao, JJ.) has rejected 
such a contention in Srinivasa Iyengar v. 
Jagannatha Iyengar. There the ques- 
tion arose in second appeal in a suit. 
There was a vacancy in the post of the 
village munsif. The Revenue Divisional 
Officer at first registered the first defendant 
(then a minor) in the vacancy. This 
registration was cancelled as opposed to 
section 10 (5) of Act III of 1895. There- 
upon the Revenue Divisional Officer 
appointed the plaintiff-appellant per- 
manently under section 10 (3). The first 
defendant then filed before the District 
Collector what purported to be an appeal 
under section 23. The Collector’s office 
was apparently aware that there was no 
right of appeal and numbered the case as 
a revision case. The Collector, however, 
was under an erroneous impression that 
there was a right of appeal and reversed 
the Revenue Divisional Officer’s order of 
appointment and appointed the first 
defendant referring to him as the appellant. 
The question was whether the said order, 
which was certainly ultra vires as an appel- 
late order, could be treated as intra vires 
as an order in rev'sion. Both the District 
‘Munsif and the District Judge held that 
the Collector had full power under Regula- 
tion VII of 1828, to revise and annul the 
subordinate’s orders. The plaintiff pre- 
ferred the second appeal. Tho learned 
Judges delivered the following judgment : 


“We agree with the learned D’strict 
Judge that there is no confl.ct between 
Regulation VII of 1828, and Act IIT of 
1895. The rght of suit which is given 
by section 13 of Act II] of 1£95, is not 


1. (1938) 2 M.L.J. 488. 
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in any way inconsistent with the con- 
tinuance of the power of ‘superinten 
dence, control and ‘ revision’ given to 
the District Collector by section 3, third 
of Regulation VII of 1828. Section 3 
first of the Regulation expressly states 
that it applies to ‘‘ all the powers granted 
to Oollectors by the Regulation now in 
force or that may hereafter be enacted.” 
It is only by virtue of this Regulation 
that a Revenue Divisional Officer gets 
authority to exercise the powers of 
‘ Collector’? under Act IN of 1895. 
Consequently the District Collector’s 
power of revision created by the same 
Regulation, unless it is expressly taken 
away, must be held to continue. This 
appeal is accordingly dismissed with 
costs.” 


14. The above decision is binding on us 
and further it has been referred to with 
approval by the Full Bench in Nagai atnam- 
malv. Ibrahim Sahib!. There Komara- 
velu Pillai, the permanent hereditary 
karnam, died on 24th March, 1950, 
leaving a widow Nagaratnammal and a 
minor son Vellaswami. The Sub-Col- 
lector, Dindigul, registered Vellaswami as 
the permanent karnam and appointed one 
Ibrahim Sahib to be his deputy during 
the period of his minority. Against this 
order Nagaratnammal preferred an appeal 
to the District Collector. The District 
Collector set aside the appointment of 
Ibrahim Sahib on the ground that it was 
undesirable to appoint a Muslim as a 
deputy of a Hindu minor and he directed 
the Sub-Collector to examine the qualifica- 
tion of the nominee of the widow. 
Ibrahim Sahib then filed a revision peti- 
tion to the Board of Revenue. The 
Board overruling the objection of Naga- 
ratnammal to its jurisdiction set aside the 
order of the Collector and confirmed the 
appointment of Ibrahim Sahib as deputy: 
Nagaratnammal preferred a revision to 
the Government. The Government dec- 
lined to interfere on the ground thatit had 
no jurisdiction. Thereupon a writ peti- 
tion was filed in this Court, and the matter 
came up before the Full Bench. Bala- 
krishna Iyer, J. delivering the judgment on 
behalf of Full Bench pointed out that 
under Regulation VII of 1828 the Board 
had no power in respect of the appoint- 
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ment of a deputy under section 10 (5) of 
the Act. He stated the principle thus : 
“ Where a statute takes over and occu-- 
pies a field previously not regulated by 
legislation, the rights and powers con- 


ferred and the obligations imposed! 
by the statute must be worked 
out within the statutory frame- 


work. If a statute confers a particular 
right and prescribes a particular mode 
for its enforcement, the enforcement 
of the right must be sought in that 
mode. Ifitis to be enforced by a suit,. 
then a suit must be filed, if it is to be 
vindicated by an appeal, then an appeal 
must be preferred to the specified autho- 
rity. If no appeal is provided for, but 
only aright of revision, then that remedy 
must be sought in aid. Conversely, 
if no appeal or revision is provided for, 
then the order of the original authority 
cannot be interfered with and that order 
would be the first and final order. It 
has been noticed that under Act III of 
1895 a right to sue is given to establish 
title to certain offices. A right of 
appeal and in some cases a right of 
second appeal are given in respect of 
certain punitive orders. Only a single 
right of appeal is given in respect of 
certain other punishments. In respect 
of an appointment made under section 
10 (5), neither a right of appeal nor a 
right of revision is provided for ; the 
order of the District Collector cannot 
therefore be interfered with by any 
higher authority.” 


Then follows what is relevant for us : 


“ The question may be asked : Has the 
District Collector power to interfere 
with an order passed by the Divisional 
Officer, i.e., the Collector, under section 
10 (5)? The decision in Srinivasa 
Iyengar v. Jagannatha Iyengar’, helps 
in answering this question.” 


15. After setting out the facts in the case 
and the reasoning therein, Balakrishna 
Aiyar, J. concludes thus : 


“ They (Burn and Lakshmana Rao, JJ.) 
therefore held that the Collector had 
power to interfere.” 


16. Thiru Palaniswami, learned Counsel 
for the petitioner, has urged that the 


observations of the Full Bench referring to 


Srinivasa Iyengar v. Jaganmatha Iyengar 
alee ec aN RU ne is Ea 
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were obiter, because the question before 
the Full Bench was merely whether the 
Board had the power to revise the order 
of the District Collector and they were not 
directly concerned with the powers of 
the District Collector. The learned Coun- 
sel goes further and says that we cannot 
construe the observations of the Full 
Bench as ‘approving of the reasoning in 
Srinivasa Iyengar v. Jagannatha Iyengar? 
and that we must construe the observa- 
tions merely as referring to the earlier 
decision without the Full Bench expressing 
any opinion of their own. I agree that the 
power of the Collector of the district to 
set aside the order of the Revenue Divi- 
sional Officer did not directly arise before 
the Full Bench and that therefore the 
observations on that question are obiter. 
But, evem|so, they are entitled to weight. 
In any case, I cannot agree with the sub- 
mission of the learned counsel that the 
Full Bench did not approve of the reason- 
ing in Srinivasa Iyengar v. Jagannatha 
Tyengcr!.' They had earlier pointed out 
that the enforcement of the right of the 
aggrieved! person must be sought in the 
mode prescribed by the statute and that, 
since in respect of the appointment of a 
deputy made under section 10 (5) neither 
a right of appeal nor a right of revision 
was provided for, the orders of the 
District Collector could not be interfered 
with by the higher authority. Having 
pointed out that, they raised the question 
whether the District Collector had himself 
power to interfere with the order passed 
by the Revenue Divisional Officer. They 
posed the question, because Act II of 
1895 did not by itself confer any power on 
the District Collector to interfere with the 
order passed by the Revenue Divisional 
Officer under section 10 (5) and they 
observed |: 

“The decision in Srinivasa Iyengar ve 

Jagannatha Iyengar1, helps in answering 

this question.” 
17. The; use of the word “ helps ’ shows 
that the Full Bench approved of the 
decision '; otherwise they would have 
stated clearly that they respectfully dis- 
sented from the decision in Srinivasa 
Iyengar v. Jagannatha Iyengar*. It may 
be noted that in respect of some other 
decisions’ the Full Bench expressed their 
dissent. | 
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18. The recent Full Bench decision in 
Sivasankarasubramania Pillai v. Revenue 
Divisional Officer, Tuticorin}, has inter- 
preted the observations of the Full Bench 
in Nagaratnammal v. Ibrahim Sahib?, as. 
approving of the decision in Srinivasa 
Iyengar v. Jagannatha Iyengr*, and have 
also emphatically expressed their opinion 
that in such a case the Assistant Collector 
in charge of a division derived his power 
only under section 3 of Regulation VII 
of 1828 and that the exercise of that 
power was subject to revision in the fullest 
possible manner by the Collector of the- 
district (which will include the Joint 
Collector). 


19. The recent Full Bench had to deal 
with three writ petitions. W. P. Nos. 1027 
of 1963, 1225 of 1963 and 424 of 1964. 
In W. P. 1027 of 1963, the Revenue: 
Divisional Officer, Tuticorin, had sus- 
pended a village headman for one year 
for not issuing printed receipts and for 
misappropriation. The village head- 
man did not file any appeal, but the- 
District Revenue Officer took up the 
matter suo motu and removed the village- 
headman from service. The village- 
headman filed a petition before the Board 
of Revenue. The Board of Revenue- 
held that the District Revenue Officer 
had undoubtedly jurisdiction to revise. 
the order of the Revenue Divisional 
Officer by virtue of section 3 of Regula- 
tion VII of 1828, but set aside the order- 
of the District Revenue Officer, because: 
the charges were vague. The village: 
headman filed a writ petition to quash 
the proceedings of the Board and the- 
District Revenue Officer, his main con- 
tention being that the order of the 
Revenue Divisional Officer had become- 
final and the District Revenue Officer 
had no power to revise that order.. 
The contention was that Act III of 1895, 
did not confer any such power of appeal. 
or revision on the District Collector. 
It was in that connection that the Full 
Bench had to examine the whole ques- 
tion. In the other two writ petitions. 
the question was whether the Collector 
of the district had power to set aside the- 
Ae ae 
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order of the Revenue Divisional Officer 
‘confirming a sale held under the pro- 
visions of the Madras Revenue Recovery 
Act It of 1864. The Full Bench was 
constituted because there was a supposed 
conflict between two Full Bench decisions 
of this Court, namely, Chittayya v. 
Secretary of Stote for India+, and Nagarat- 
nammal v. Ibrahim Sahib*. Chittayya vV. 
Secretary cf State for Indiat, was itself 
formed to resolve a conflict between two 
earlier Bench decisions in Gnanasam- 
banda Pandara Sannadhi v. David Nadar®, 
and Brahmayya ~v.  Pappusetti*. In 
Gnanasambanda Pandara Sannadhi ~v. 
David Nadar?. it was held that the 
Revenue Divisional Officer in exercising 
the power of sale under Act II of 1864, 
derived his authority under Madras Re- 
gulation VII of 1828, and the correspon- 
‘ding later Regulation VII of 1857, that 
such power was subject to control by 
the Collector of the district in the fullest 
possible manner, and that consequently 
the Collector of the district had power 
to set aside the sale. This decision 
was not brought to the notice of the Bench 
which decided Brahmayya v. Pappusetti*, 
which took a contrary view. The Full 
Bench in Chittayya v. Secretary of State 
for India}, affirmed the correctness of the 
decision in Gnanasambanda Pandara 
Samadhi v. David Nadar*, and overruled 
the later Bench decision. The decision, 
however, was very brief and an attempt 
was made to convince the learned Judges 
of the Full Bench (Srinivasan, Rama- 
krishnan and Ramamurti, JJ.,) in Siva- 
sankarasubramania Pillai v. Revenue 
Divisional Officer, Tuticorin” thet 
Chittayya v. Secretary of State for India’, 
“had been wrongly decided and must be 
referred to a larger Bench. Hence it 
became necessary for the learned Judges 
(Srinivasan, Ramakrishnan and Rama- 
-murthi, JJ.) to examine the matte: afresh 
and they reiterated’ the reasoning adopted 
in the earlier decisions that the Revenue 
Divisional Officer became empowered 
to bold a sale under the Revenue Recovery 
Act, only by virtue of the provisions 
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of section 3 of Regulation VII of 1828, 
that the Collector of the District had 
under the same Regulation the fullest 
power to revise the order of the Revenue 
Divisional Officer and that such power 
could be exercised even after the sale 
had been confirmed by the Revenue 
Divisional Officer. The learned Judges, 
of course, indicated that the Collector 
of the district must act with circums- 
pection before exercising that power. 
In that connection they pointed out that 
Nagaratnammal v. Ibrahim Sahib+, though 
it did not refer to Chittayya V. Secretary 
of State for India*, reiterated the same 
principle by referring with approval to 
Srinivaa Iyengar v. Jagannatha Iyengar, 
and Seshagiri Sarma v. State of Madras.* 


20. Seshagiri Sarma v. State of Madras*, 
was also a case where the question of the 
power of the Collector of the district 
to revise the order of the Revenue 
Divisional Officer did not directly arise, 
and the question which directly arose 
was whether the Board and the Govern- 
ment had power to interfere with the 
order of the District Collector. The 
learned Judges (Rajamannar, C. J., 
and Venkatarama Aiyar, J.) held that 
the Government and the Board did not 
have any such power, and they observed : 


“We do not desire to say anything 
about the powers of the Government 
to interfere with the order of the Board 
of Revenue generally, because we are 
convinced that the Board of Revenue 
itself had no power to interfere with 
the order passed by the District Col- 
lector in a case like the present. Under 
section 10 (5) of the Act it is the Col- 
lector who has got the power to 
appoint a qualified person to discharge 
the duties of the office when a minor ~ 
is registered as heir. Ordinarily this 

wer is exercised by the Revenue 

ivisional Officer. This is because 
of the provisions of Regulation VII 
of 1828, viz., the Madras Subordinate 
Collectors Regulation. Under sub- 
clause (3) of clause 3 of that Regula- 
tion the proceedings subordinate 
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and Assistant Collectors are made 
subject, in all cases and in the fullest 
manner, to the superintendence, con- 
trol and revision of the Collector, who 
shall have power either to direct ge- 
nerally that the proceedings of-any of 
his suboidinates or assistants shall be 
regularly submitted to himself before 
the decision, order or sentence is 
carried into execution, and to confirm, 
modify or annul them, or issue any 
further orders in the case, as he may 
see fit ; or in any particular case to 
direct that the decision, order or sen- 
tence of any of his subordinate or 
assistants shall not be carried into 
execution, and to pass such further 
orders as he may see fit. It is evi- 
dently under the provisions of this 
Regulation that the order passed by this 
Sub-Collectors and Revenue Divisional 
Officers are revisable by the District 
Collector. In this case the order of the 
Revenue Divisional Officer removing 
the petitioner and appointing another 
as the person to discharge the duties 

of the office during the minority of the 
registered heir was liable to be revised 
by the : District Collector. The Dis- 
trict Collector in the exercise of this 
power set aside the order of the Revenue 
Divisional Officer and restored the 
petitioner to his original position. 
This order of the District Collector 
was not subject to any appeal or 
revision and we are unable to discover 
any statutory power under which 
either the Board of Revenue or the 
Government could interfere with his 
order.” 


21. We shall now refer to the following 
passages in the recent Full Bench deci- 
sion in Sivasankarasubramania Pillai v. 
Revenue Divisional Officer, Tuticorin+, 
bearing on this point. Referring to 
Nagaratnammal v. Ibrahim Sahib*, the 
Full Bench says (at page 335 of the M.LJ. 
Report) :— 


“Jt was also held that the Board of 
Revenue has no general powers of 
supervision or revision as such a power 
is not conferred under Act II of 1895. 
The Full Bench pointed out that an 
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appeal before the District Collector 
in respect of an order of appointment 
of a deputy under section 10 (3) would 
not lie, the order of the District Col- 
lector could be treated as istra vires 
as an order in revision by virtue of 
section 3 (3) of Regulation VII of 1828. 
It is important to notice that in re- 
cognising the power of revision of the 
District Collector under Regulation 
VII of 1828 the Full Bench referred 
with approval to the two Bench deci- 
sions of this Court, Srinivasa Iyengar 
v. Jagannatha Iyengar}, and Seshagiri 
Sarma v. State of Madras?, in which 
the revisional power of the District 
Collector was upheld by virtue of 
Regulation VI of 1828. There is no 
conflict between Chittayya v. Secretary 
of State’, and Nagaratnammal v. 
Ibrahim Sahib*. The two decisions dealt 
with two different enactments, though 
in both the scope of the powers of the 
District Collector under Regulation 
VII of 1828 came up for discussion. 
The important point to be noticed 
is that such observations as are made 
in the judgment of the Full Bench only 
support the ratio decidendi in the 
earlier Full Bench, Chittayya v. 
Secretary of State’, though there -was 
no specific reference to that decision. 
In other words, far from the later Full 
Bench revealing any divergent note, 
the trend of reasoning therein so far 
as the power of revision of the District 
Collector under Regulation VII of 1828 
is concerned (it) is on the same lines 
as the earlier Full Bench.” 


22. Dealing specifically with W. P. No. 
1027 of 1963, they observed (at page 
343 of the M. L. J. Report) :— 


“Tt is urged that Madras Act III of 
1895 is a self-contained exhaustive 
enactment, dealing with appointment 
of hereditary village officers, their emo- 
luments, disciplinary jurisdiction over 
them and the punishments to be 
imposed with regard to their miscon- 
duct, that the powers of the Subordi- 
nate officers, the District Collector 
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and the Board of Revenue, are all 
to be found only from the provisions 
of this Act and that the District Col- 
lector cannot exercise any power or 
jurisdiction to interfere with the order 
of the Subordinate officer outside the 
provisions of this Act. There is no 
residuary power continuing to inhere 
in the District Collector after this Act 
came into force. It is therefore urged 
that if in respect of an order of suspen- 
sion passed by the subordinate officer 
no appeal is preferred to the District 
Collector under section 23, that order 
becomes final and the District Collector 
has no revisional jurisdiction under 
Regulation VII of 1828. In support 
of this, reliance was placed upon some 
observations in the Full Bench case, 
Nagaratnammal v. Ibrahim Sahib. 
We see no warrant whatsoever for 
this extreme contention either in the 
scheme or in the provisions of the Act 
or the reasonings in the Full Bench 
decision. On the other hand, we notice 
that the Full Bench, while specifically 
dealing with this aspect has clearly 
laid down that despite the provisions 
for a right of appeal under section 23 
the District Collector will continue to 
have his powers of . revision under 
Regulation VII of 1928 and that there 
is no inconsistency between Act ITI of 
1895 and Madras Regulation VII of 
1828.” 


23. At page 345 they observed : 


“Weare unable to agree that the 
machinery for the right of appealin sec- 
tion 23 will have the effect of extingui- 
shing the revisional power of the Dis- 
trict Collector under Regulation VII of 
1828. The provision for appeal is 
for an entirely different, purpose, 
namely, a statutory right of appeal 
to the aggrieved party. The power 
of revision and superintendence is a 
different power altogether. and that 
is vested in the District Collector with 
” a view to ensure and maintain the 
efficiency, purity, morale and the disci- 
pline amongst the subordinate revenue 
officials. Both the powers can co-exist 
and there is nothing so inherently 
incompatible in the two powers 
— n 
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so as to make one'hold that the exis- 
tence of the one necessarily means the 
supersession of the other. The result 
of accepting such an extreme conten- 
tionisthatin various matters concerning 
revenue officials the decision of the 
Sub-Collector would become final 
virtually making him the head of the 
district.” 


24. The Full Bench again referred to 
the decisions including the decisions in 
Srinivsa Iyengar v. Jagannatha Iyengar}, 
Seshagiri Sarma v. State of Madras?, 
and Negaratnammal v. Ibrahim Sahib?, 
and the decisions of the Andhra Pradesh 
High Court, and finally concluded : 


“In view of this uniform course of 
decisions we have no hesitation in 
holding that section 23 of the Act can - 
not beso interpreted as to have the 
effect of extinguishing the power of 
revision of the District Collector under 
Madras Regulation VII of 1828.” 


25. No doubt the decision was with 
reference to the punishment of a village 
headman under section 7 of the Act, 
but the reasoning applies also to the 
appointment of a village headman. Con- 
sequently we have to hold in this case 
also that the Joint Collector had power 
under Regulation VII of 1828 to set aside 
the order of the Assistant Collector. 


26. The above view has also been 
taken by Ismail, J., in N. Sivasankara 
Mudaliar v. District Revenue Officer, 
Chingleput*. Writ Appeal W.A. No. 60 
of 1970, preferred against it was 
dismissed at the admission stage by 
Veeraswami, C.J., and Gokulakrish- 
nau, J., in a brief judgment. 


27. The above discussion has proceeded 
on the footing that, notwithstandin 

the striking down of the hereditary prin- 
ciple in Act II of 1895, the appointment! 
in this case was governed by the pro- 
visions of that Act. As I said earlier, 
I doubt the correctness of this view. 
Section 3 says that the Act applies only 
to the class of village offices mentioned 
therein, and they are described as here- 
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1) 
ditary village offices. Section 10 says 
when a vacancy occurs in any of the 
village offices forming class (1) in section 
3” that is,to say, hereditary offices, and 
it is on that basis that sub-sections (2) 
and (3) have been enacted. That is the 
essence of section 10. No doubt, the 
concluding portion of sub-section (3) 
says that, in the absence of any such per- 
sonin theline of succession, the Collector 
may appoint any person duly qualified 
under sub-section (1). But, in view of the 
fact that the Actitself is stated to be appli- 
cable only. to hereditary village offices, 
that provision also cannot apply once, 
the hereditary principle goes. However, 
even assuming that section 10 would 
still govern the appointment, the more 
important, point is that the right of suit 
given in section 13 would seem inappro- 
priate after the hereditary principle has 
vanished. | Section 13 (1) says that any 
person may sue before the Collector for 
any of the village offices specified in sec- 
tion 3 on ithe ground that he is entitled 
under sub-section (2) or (3) of section 
10 hold such office and enjoy such emolu- 
ments. In the first place, the village 
offices specified in section 3 were here- 
tary village offices. That description 
cannot apply after the hereditary prin- 
ciple has : vanished. But the more im- 
portant point is that the right of suit is 
“on the ground that he is entitled under 
sub-section (2) or (3) to hold such office.” 
The words'“‘is entitled to hold” mean that 
the person has a claim in law or right 
to be appointed to the post. One can 
certainly understand the use of that word 
on the hereditary principle enacted in sub- 
section (2) or sub-section (3). But I 
doubt whether that word is appro- 
priate when the hereditary prin- 
ciple goes and there are only several 
competitors before the appointing 
authority., In such a case nobody can 
say that he is entitled under sub-section 
(2) or sub-section (3) of section 10 to 
hold the; office. He cannot even say 
that he is entitled even under the con- 
cluding ‘portion of sub-section G) of 
section 10. All that he can urge is that 
he is in person with better qualifications 
than the rest and should have been 
appointed, But the appointment vests in 
the discretion of the appointing authority 
and cannot be claimed as a matter of right. 
What I have gaid is what we understand 


O. PALANISWAMY v. K. PALANISWAMY (Venkataraman, J.). 


195 


by the term “‘ is entitled ” . In the Oon- 
cise Oxford Dictionary the relevant 
meaning is given as, “‘ give (person) a 
claim (to a thing, to do)” . The words 
“ is entitled ” normally mean that the 
claim made is definite and must be 
accepted as a matter of coutse, if the facts 
and law are properly determined. One 
thinks of a suit only in such a case and 
not in a case where the contention is that 
even as a matter of discretion, a person 
should have been preferred to others. 
On the reasoning that section 13 confer- 
ting a right of suit is inapplicabl 

after the hereditary principle has vanished, 


there can be no doubt whatever that 


the revisional power of the Collecto 
of the district under section3 of Regula- 
tion VH of 1828 will continue unimpaired, 
because the only argument throwing 
doubt on the existence of that power was 
the fact that there was a right of suit under 
section 13 with a further right of appeal 
and a second appeal from the decree 
passed in the suit. 


28. It may be asked where at all is the 
provision for the appointment by the 
Assistant Collector, if section 10 of Act 
II of 1895 will no longer apply ? The 
answer is that the Collector of the district 
willhave power to make the appointment 
under Regulation II of 1803 and the Assis- 
tant Collector in charge of the divisio 
will have the power under section 3 o 
Regulation VI of 1828 to exercise tha 
power of the District Collector within 
his own jurisdiction, subject, of course, 
to the control of the Collector of th 
district. This is the view which Alagiri- 
swami, J., has expressed in Sangamesware 
v. Rangaswami Gounder!. 


29. In the above writ petition, Alagiri- 
swami, J., has also expressed the view, 
that afterthe striking down of the heredi- 
tary principle, the office has becom 

non-hereditary and will be governed 
by B. S. O. 156 and that a first appeal 
will lie to the Collector of the District 
against the order of appointment mad 

by the Assistant Collector. B. S. O. 
No. 156 is entitled “ Appointment punish- 
ment and removal of holders of village 
offices not governed by statute other non- 
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hereditary artisans”. B. S$. O. No. 156 
(3), so far as is material, runs thus : 


“ Claimants to these village offices 
being unable to obtain redress by the 
institution of suits under Act IJI of 
1895, are allowed a single appeal 
against departmental orders of appoint- 
ment. Where, however, the order 
of the Divisional Officer appointing 
particular person is set aside by the 
Collector and another person is 
appointed, an appeal to the Board by 
the person prejudicially affected by 
the Collector’s order will be allowed. 
Appeals should not be admitted in 
regard to claims to temporary vacancies, 


30. Itseemsto me, however, that B.S.O. 
No. 156 in its original intendment was 
not meant to apply at all to a case like 
this. B.S. Os. 147 to 154 deal with 
hereditary village offices governed by 
statute and B.S.O. No. 156 deals with 
offices not governed by statute. That 
was the setting in which B. S.O. No. 
156 was framed and that is why, in my 
opinion, B. S. O. 156 (3) says : 
“ Claimants to these village offices 
being unable to obtain redress by the 
institution of suits under Act ILI of 
1895 are allowed a single appeal against 
departmental orders of appointment.” 


31. Jt was because these offices were not 
governed by statute no redress’could be 
obtained by the institution of suits under 
Act JII of 1895 and that was why a de- 
partmental appeal was allowed. This 
view has been expressed by Veeraswami, 
C.J.and Somasundaram,J. in Nataraja 
v. Revenue Divisional Officer, dissenting 
from the contrary view expressed by 
Ismail, J., in W. P. No. 2791 of 1967, 
dated 25th August, 1969. B. S. O. 
No. 156 was framed before the Consti- 
tution came into force and nobody ever 
thought then that the hereditary prin- 
ciple of the Act ‘ would be struck down. 
It would not be right to hold that the 
B. S. O. was intended even to deal with 
a situation which would arise after the 
Constitution came into force striking 
down the hereditary principle. It may 
‘be added that only recently, by Act 
XX of 1968, Madras Act III of 1895 was 
repealed and a rule was framed in G. O. 
Ms. No. 2298, Revenue, dated Ist 
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December, 1968, that the Standing Order 
of the Board of Revenue applicable to 
non-hereditary village offices shall apply 
to every holder ofa village office to which 
the Madras Act II of 1894 or Madras 
Act III of 1895 was applicable immedi- 
ately before the Ist of December, 1968. 
This rule was not in force when the orders 
were passed in this case by the Assistant 
Collector and by the Joint Collector. 
32. As pointed out, however, the Joint 
Collector had power under Madras 
Regulation VIL of 1828 to revise the 
order of the Assistant Collector. It is 
unnecessary to enquire whether the 
appeal to the Board was competent, 
because, even if the Board has no jurisdic- 
tion and the order of theBoard has to 
be set aside, that would not help the 
petitioner, so long as the order of the 
Joint Collector stands. 

33. In this view the petition fails and 
is accordingly dismissed. Under the 
circumstances, the parties will bear their 
own costs. In our opinion, this is a fit 
case for appeal to the Supreme Court 
under Article 133 (1) (c) of the Constitu- 
tion and we certify accordingly. 

34. Kailasam, J—I had the advantage 
of perusing the judgment of my learned 
brother, Venkataraman, J., I agree with 
the conclusion arrived at by him. I 
would base my conclusion entirely on 
the strength of the recent Full Bench deci- 
sion of ous Court in Sivasankarasubra- 
mania Pillai v. Revenue Divisional Officer, 
Tuticorin}, where it bas been held that 
the power of the District Collector und 
Madras Regulation VII of 1828 had not 
been extinguished. As the Full Bench deci- 
sion is binding on us, the only conclusio 
can be that the contention that an appeal 
against the order of the Deputy Ool- 
lector lies to the District Collector will 
have to be accepted. In this view, I 
refrain from expressing any opinion on 
any of the questions raised except finding 
that an appeal from the order of the 
Deputy Collector lies to the District 
Collector under Madras Regulation VIT. 
J agree that this is a fit case for certi- 
ficate for appeal to the Supreme Court. 


V.S. ——— Petition dismissed; 
Certified asa fit case to 
appeal to Supreme Court. 
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Motor Vehicles Act (IV of 1939), section 
110-A—Glaims Tribunal—Acctdent—Death 
—Compensation—Appeal—Scope of inter- 
Serence—Death of a girl aged about 8 belonging 
to an ordinary family—Quantum of compen- 
sation. 


The deceased, a child aged about 8 years 
and studying i in the 4th standard, beon ~ 
ed to an ordinary family consisting 
of only 3} daughters to her parents. The 
evidence|was that the deceased was the 
most active and intelligent girl and there- 
fore the parents wanted to educate her 
and place her in a good position to make 
the family prosperous. 


Held: Though the Tribunal might have 
awarded somewhat more as compensa- 
tion, it cannot be said that the award of 
Rs. 5,000 isso low asto justify interfe- 
rence in appeal. (Para. 5.] 


The assessment of compensation cannot 
be precise and the Appellate Court should 
be slow in disturbing the finding reached 
by the Courts below if they have taken 
all the relevant facts into consideration. 

| (Para. 5. 
Appeal against the order of the District 
Judge of. Ramanathapuram at Madurai 
dated 24th September, 1969 and made in 
M.A.C.O.P. No. 11 of 1968. 


T. R. Rajagopalan, and S. S. Mathivanan, 
for Appellants. 


A.C, Munuswamy Reddy, for Respondents. 
The Court delivered the following 


Jupoment.—This is an appeal by the 

arents of an eight-year old girl who was 
Tenorio down by a Fiat car belonging to 
the first respondent Pothi Naicker, driven 
by the second respondent Moideen Pichai 
and insured with the third respondent, 
Pioneer Fire and General Insurance Co. 
The accident occurred on 20th. February, 








*A.A.0.'No, 216 of 1971. 
24th June, 1971. 
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1968 about 4-45 P.M. They made a 
claim before the Motor Accidents 


Claim Tribunal, Ramanathapuram for 
Rs. 10,000, The Tribunal found that the 
accident was due to the negligence of the 
driver of the Fiat car and that the parents 
were entitled to compensation. He fixed 
the compensation at Rs. 5,000, Aggrieved 
by that, the parents have filed this 
appeal claiming Rs. 10,000. It may be 
mentioned that the owner of the car and 
the Insurance company filed in V.N.S. 
Pothi Naicker v. P.S. Kothandan, for redu- 
ction of the quantum of compensation and 
that appeal was dismissed on 21st April, 
1971 by Ganesan, J. 


2. The finding of the Tribunal that the 
accident was caused by the negligent 
driving of the Fiat car cannot be ques- 
tioned and has not been seriously ques- 
tioned. The facts as stated by the Tribu- 
nal are that the road there runs north to 
south, that the Fiat car was coming from 
north, that the girl was passing from west 
to east, that the width of the road there 
was 26° (18 wide cement portion with 
mud portions 4’ wide on either side) 
and that, when the girl had crossed the 
cement portion and was going on the mud 
portion in the east, the car struck her. 
The Tribunal discussed the evidence ; 
and there can be no doubt that it was 
because the driver was driving the vehicle 
fast and was not keeping a proper look-out 
particularly at that place of traffic, the 
accident occurred. Hence the parents 
are certainly entitled to compensation. 


3. On the quantum of compensation, 
the evidence of the parents is that they 
had three daughters and no sons. The 
unfortunate victim-girl was the second. 
She was the most active and intelligent 
girl and therefore they wanted to educate 
her and place her in a good position to 
make the family prosperous. 


4, The Tribunal referred to three cases. 
In Jupiter General Insurance Co. Lid. v. 
Gurcharan Singh?, for the death of a child 
aged about 14 years, the father was award- 
ed a compensation of Rs. 2,000. In the 
second case Concord of India Insurance Co. 
v. L.J. Machado®, where a boy of 8 years 





1. C.M.A. No. 93 of 1970. 
2. 1966 A.C.J. 382. 
3. 1966 A.C.J. 321. 
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old who was studying was killed, the 
parents were awarded a sum of Rs. 5,000. 
In the third case Shiv Prasad Gupta v. 
S.M. Sabir Zaidi, where a young man who 
was studying in the Intermediate class 
and was proposing to joint the medical 
profession and belonging to a well-to-do 
“family, was killed in the motor accident, 
the plaintiff was given a compensation 
of Rs. 12,000. After referring to these 
cases, the Tribunal observed: 


“ In the case now before me, the death 
was of a child aged about 8 years who 
was just studying in the IV Standard 
and who belonged to an ordinary family. 
Taking that circumstance into consi- 
deration, I find that in thiscase the peti- 
tioners would be entitled to a com- 
pensation of Rs. 5,000.” 


5. It has been pointed out by their 
Lordships of the Supreme Court in a 
recent case Subramania Iyer v. Kunhi 
Kuttan Nair*, that the assessment of 
compensation cannot be precise and that 
the appellate Court should be slow in dis- 
turbing the finding reached by the Courts 
below if they have taken all the relevant 
facts into consideration. Applying this 
criterion, though it seems to me that the 
Tribunal might have awarded somewhat 
more as compensation, it cannot be said 
that the award of Rs. 5,000 is so low as 
to justify interference in appeal. In this 
pew, the appeal is dismissed but without 
costs. 


V.S. —— Appeal dismissed. 





1. 1967 A.C.J. 321. 
2. 1970 ACJ. 110. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PREsENT.—G. Ramanujam, F. 


South India Insurance Co., Ltd. 
Petitioner* 


U. 


P. Subramanian and another 
Respondents. 


Motor Vehicles Act (IV of 1939), section 95 
iS (b), Proviso II and section 110-A— 

laims Tribunal—Owner of goods travelling in 
insured lorry transporting his goods—Lorry, 
a commercial vehicle used for carrying goods— 
Accident involving the lorry—Injuries sustained 
by the owner of goods—Compensation—Claim 
against the insurance company—No contract 
of employment—Claim not sustainable. 


The owner of the goods travelled in the 
insured lorry (a commercial vehicle used 
for carrying goods) transporting his goods 
to another place, sustained injuries in an 
accident involving another van and 
claimed damages against the insurance 
company. The insurance company resis- 
ted the claim on the basis that having 
regard to the proviso (ii) in section 95 
(1) (b) of the ‘Act the insurer is liable to 
meet the liability in respect of death or 
bodily injury to a passenger only if he 
has been carried for hire or reward or 
by reason of or in pursuance of a contract 
of employment and admittedly the owner 
of the goods was not carried in pursuance 
to a contract of employment as he travel- 
led in the lorry only as the owner of the 
goods and thatsuch a person is not cover- 
ed by the policy issued under section 95 
of the Act. 


Held, the insurance company is not liable, 
The person injured is the owner of the 
goods and there is no contract of employ- 
ment which necessitated his travelling 
in the lorry. Even if it is taken that the 
words ‘‘contract of employment” refer- 
red to in the second proviso to section 
95 (1) (4) would include not only the 
employees of the insured but also the 
employees of the owner of the goods, 
the person injured herein cannot be said 
to have travelled in the lorry by reason of 
or in pursuance to a contract of employ- 


*C.R.P. No. 2155 of 1970. 
+s 29th April, 1971. 
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ment, for there is no employment as 
such in this case. [Para. 5.] 
Case-law discussed. 


Petition under Article 227 of the Consti- 
tution of India praying the High Court 
to revise the order of the Court of the 
Motor Accidents Claims Tribunal, at 
West Thanjavur, dated 6th August, 


1970 and /made in O.P. No. 25 of 1969. 
M. P. Subramaniam and K. L. Krishnan, 


foi Petitioner. 


R. Krishnamurthi and K. Thirumalai, for 
Respondents. - 


The Court made the following 


Orvzr. The only question that arises 
in this revision is whether the award of 
Rs. 600 as compensation by the Motor 
Accidents Claims Tribunal, Thanjavur, 
to the first respondent herein under 
section 110-A of the Motor Vehicles Act 
is correct. 


2. The first respondent was doing busi- 
ness in gypsum at Kumbakonam. He 
had purchased gypsum on 26th May, 
1968 at, Pollachi and after loading 
the same|in the lorry MDR. 3549 belong- 
ing to the second respondent on 26th 
May, 1968 for transport from Pollachi 
to Thanjavur, he also travelled in the lorry 
by taking his seat by the side of the driver 
of the lorry. The lorry dashed against 
a milk van and also against a tree about 
four furlongs south of Sengipatti village 
on the road to Thanjavur. On account 
of that accident the first respondent had 
sustained: grievous injury on his leg. 
According to him his left ankle was 
fractured! and his left heel was cut. He 
is said to have been in hospital for 12 days 
and later on treated by a private doctor 
for six months. He made a claim in 
M.A.O.P. No. 25 of 1969 against the 
second respondent, the owner of the lorry, 
and the insurance company, the petitioner 
herein, claiming a sum of Rs. 5,000; 
Rs. 2,000 towards compensation for 
pain and suffering, Rs. 2,000 towards 
compensation for continuing disability 
and Rs. 1,000 towards compensation for 
loss of earnings. That petition was resis- 
ted by the second respondent on the 
ground that the accident did not occur 
as a result of rash and negligent driving 
of the lorry driver but that the milk van 
was responsible for causing the accident, 


sours INDIA INSURANGE CO, LTD. v. SUBRAMANIAN (Řamanujam, J.). 
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and that the claim for compensation under 
the various heads was not sustainable, 
The insurance company, the petitioner 
herein, contended that the vehicle invol- 
ved in the accident is a commercial 
vehicle used for carrying goods, that the 
first respondent when he travelled in the 


lorry was only a voluntary gratuitous 
passenger and that, therefore, it was 
not liable to pay any compensation. 
The Tribunal, after considering the 
evidence of the first respondent 
as P. W. 1 and the documents 
Exhibits A-1 to A-3 filed by him held 


that the accident took place as alleged 
by him in his petition that the driver 
of the lorry by his rash and negligent 
conduct has caused the accident, and 
that the first respondent had sustained 
injuries referred to above as a result of 
the accident. As regards the uantum 
of compensation, the Tribuna found 
that there was no material Produced to 
show the medical expenses actually incur- 
red by him and his normal income and 
therefore it held 


met by hi 
a sum of Rs, 600 would be a fate aan 
Tri- 
be paid | 
. i b 
the insurance company, the pei onen 
herein. The petitioner has filed the 
above revision challenging the decisi 
of the Tribunal, peers nee 


3. On the question of the first respon- 
dent’s entitlement for compensation and 
the quantum thereof as found by the 
Tribunal has not been challenged before 
me either by the second respondent or 
by the petitioner. The only question 
that is urged by the petitioner is that it 
is not liable to pay the compensation and 
that the second respondent alone ig 
liable to meet the claim. Section 95 of 
the Motor Vehicles Act, dealing ‘with 
the uirements of policies and the 
limits of liability, is set out hereunder so 
far as it is relevant for the purpose of this 
case, 


*g5._ (1) In order to comply with the 
requirements of this Chapter, a policy 
of insurance must be a policy which 
(a) is issued by a person who is an 
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authorised insurer (or by a co-operative 
society allowed under section 108 to 
transact the business ofan insurer) 
and 


(b) insures the person or classes of per- 
sons specified in the policy to the extent 
specified in in sub-section (2) against 
any liability which may be incurred by 
him or them in respect of the death of 
or bodily injury to any person caused 
by or arising out of the use of the vehi- 
cle in a public place: 


Provided that a policy shall not be re- 
quired, 

(i) to cover liability in respect of the 
death arising out of and in the course 
of his employment, of the employee of 
person insured by the policy or in res- 
pect of bodily injury sustained by such 
an employee arising out of and in the 
coutse of his employment other than a 
liability arising under the Workmen’s 
Compensation Act, 1923, m respect of 
the death of, or bodily injury to, any 
such employee— 

(a) engaged in driving the vehicle ; or 


(b) ifit is a public service vehicle, enga- 
ged asa conductor of the vehicle or in 
examining tickets on the vehicle ; or 


(c) ifitisa goods vehicle, being car- 
ried in the vehicle, or 


(ii) except where the vehicle is a vehicle 
in which passengers are carried for hire 
or reward or by reason of or in pursuance 
of a contract of employment, to cover 
liability in respect of the death of or 
bodily injury to persons being carried 
in or upon or entering or mounting or 
alighting from the vehicle at the time 
of the occurrence of the event out o 
which a claim arises.” 


Rule 261 of the Madras Motor Vehicles 
Rules is as follows:— 


“No person shall be carried in the 
cab of a goods vehicle beyond the 
number for which there is seating 
accommodation at the rate of thirty- 
eight centimetres measured along the 
seat, excluding the space reserved for 
the driver, for each person, and not 
more than six persons in all in addition 
to the driver shall be carried in any 
goods vehicle.” 
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The learned Counsel for the petitioner 
contends that having regard to the proviso 


(iz) in section 95 (1) (b) the petitioner. is 
liable to meet the liability in respect of 
death or bodily injury to a passenger only 
if he has been carried for hire or reward 
or by reason of or in pursuance of a 
contract of employment, that admittedly 
the first respondent was not cariied for 
hire or reward that he travelled in the 
lorry only as the owner of the goods and 
that such a person is not covered by a 
policy issued under section 95 of the Act. 
According to the petitioner’s learned 
Counsel, the first respondent was not 
carried in the vehicle by reason of or in 
pursuance of contract of employment and 
the first respondent when he travelled 
in the goods vehicle was not an employee 
nor was he under any contract of employ- 
ment under the second respondent, the 
owner of the lorry who had insured the 
vehicle, and the mere fact that he happen- 
ed to be the owner of the goods does not 
make the insurance company liable under 
the policy, which is not a comprehensive 
one, The learned Counsel referred to 
the following decisions in support of his 
case that section 95 (1) (b) will not cover 
the case of the first respondent. K.N.P. 
Patel v. K. L. Kesar}, and South India 
Insurance Co., Ltd., Indore v. Heerabai,? 
laid down the principle that the insurer 
would not be liable to pay compensation 
to a passenger in a goods vehicle when 
he was not carried by reason of or in 
pursuance of a contract of employment 
at the relevant time. In the latter case 
a person hired a truck for carrying his 
goods. He travelled in the truck accom- 
panying his goods. The truck met with 
an accident in the way as a result of which 
he sustained injuries and ultimately died. 
When a claim was made by his dependents 
under section 110-A of the Motor Vehicles 
Act against the driver and owner of the 
truck and also against the insurance 
company with which the truck was 
insured, the Court took the view that 
the insurance company will not be liable 
to pay compensation for the death of a 
passenger who was carried in the truck 
not by reason of or in pursuance of any 
contract of employment at the relevant 


1966 A.C.J. 284. 
. 1967 A.C.J. 65. 
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time. In another case in Parkash Vati v. 
Delhi Dayal Bagh Dairy Lid.+, a Division 
Bench of the Punjab High Court dealt 
with a case of a commission agent accom- 
panying the goods in a goods vehicle for 
supplying the same to the owner of the 
vehicle on commission basis and the 
insurance company’s liability to meet 
a claim for compensation for the injuries 
sustained, by that commission agent. 
It was contended before that Court that 
in terms of the policy the company was 
not liable to pay compensation for the 
death or: bodily injury to any person 
carried in the vehicle except where he was 
a passenger carried by reason of or in 
pursuance of a contract of employment. 
‘The learned Judges held that though the 
contract of employment referred to in the 
proviso (i) to section 95 (1) (4) need not 
necessarily be with the owner of the vehi- 
cle, no claim against the insurance com- 
pany could be made as the deceased was 
not shown to have been on the vehicle by 
reason of or in pursuance of any contract 
of employment, as the deceased cannot 
be deemed to be under a contract of 
employment with himself. A Full 
Bench of the Punjab High Court also 
considered the question in Oriental Fire 
and General Insurance Co. v. Gurdeo Kaur?. 
In that case a person died as a result of 
the injuries sustained in an accident while 
travelling in a truck. He was accom- 

anying the goods carried in the truck. 
The question arose whether the insurance 
company was liable to pay any compen- 
sation to the dependents of the deceased. 
‘The insurance company disputed the 
liability on the ground that the risk was 
neither covered nor was it required to be 
covered under section 95 of the Motor 
Vehicles Act. The Full Bench. agreed 
‘with the view expressed in Parkash Vati v. 
Delhi Dayal Bagh Dairy Lid.1, that the 
contract ‘of employment referred to in 
‘clause (i) of the proviso to section 95 
(1) (b) not only telered to a contract of 
employment with the insured but also 
to a contract of employment of a person 
who is on the insured vehicle for sufficient 
or business reasons and has taken a con- 
tract ofemployment in pursuance of which 
-he was on the vehicle and also relied on 
the following observations of Lord Wright 





SOUTH INDIA INSURANCE CO. LTD. v. SUBRAMANIAN (Ramanujam, 7.). 


201 


in Izzard v. Universal Insurance Co. Lid.1, 
expressed while dealing with the scope 
of section 36 of the Road Traffic Act, 
1930, which is parallel to section 95 of 
our Act. 


“I cannot accept the respondents’ con- 
tention that ‘ Contract of employment’ 
should be construed in the Act as 
subject to the implied limitation ‘ with 
the person insured by the policy ’. 
Such a departure from the clear langu- 
age used cannot, I think, be justified. 
I think the Act is dealing with persons 
who are on the insured vehicle for 
sufficient practical or business reasons, 
and has taken a contract of employ- 
ment in pursuance of which they are 
on the vehicle as the adequate criterion 
of such reasons. But there is no 
sufficient pound for holding that this 
criterion should be limited to employees 
of the insured person. Such employees, 
if injured or killed would ordinarily 
fall under Exception (1), though I am 
not prepared to say that there might 
not be in certain events an employee 
of the assured who could claim as a 
passenger. But such cases must be 
rare. The most probable case is where 
the man killed or injured was on the 
vehicle in pursuance of a contract not 
with the owner of the vehicle but with 
someone else, for instance, with the 
person whose goods were being carried 
on the vehicle ; thus a commercial 
vehicle carrying a contractor’s or 
merchants goods would frequnetly 
and perhaps even normally have on it 
an employce of the goods-owner to 
see to leading or unloadizg or deliver- 
ing the goods or caring for them in 
transit. For these purposes such a man 
may be carried as a passenger.” 


The Full Bench ultimately held that the 
insurance company was not liable to pay 
any compensation to the dependents of 
the deceased in that case as it is a liability 
not covered by a policy under section 
95 (1) (b). In Oriental Fire and Insurance 
Co. v. Kasturi Lal, the Punjab and 
Haryana High Court again re-affirmed 
the view that an owner of goods accom- 
panying the same in a truck was not 
covered by any policy of insurance 





1. (1937) A.C. 773: (1937) 3 Al BR. 79, 
2. 1968 A.C.J. 277.. 
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required to be taken in terms of section 
95 of the Motor Vehicles Act. 


4. Inarecent decision of Alagiriswami, 
J., it has been held that a passenger 
carried in a goods vehicle in pursuance 
of a contract of employment with some 
one other than the insured was entitled 
to claim compensation for the injury 
sustained by him while travelllng in the 
goods vehicle. In that case one Murugan, 
an employee of the owner of the goods 
which was carried in the insured vehicle 
died as a result of an accident while he 
was travelling in the goods vehicle along 
with the goods, and when a claim for 
compensation was made under section 
110-A of the Motor Vehicles Act by his 
dependents the insurance company denied 
its liability to meet the claim. The 
learned Judge held that though on a super- 
ficial view of section 95 it might appear 
that the words “‘ contract of employment” 
would cover only a contract of employ- 
ment with the owner of the insured 
vehicle, the prepone of judicial 
opinion was in favour cf the other view 
that it would cover not only such persons 
but also persons who are on the vehicle 
in pursuance of the contract of employ- 
ment with the owner of the goods carried 
in it, and that as the deceased Murugan 
was travelling in the goods vehicle in 
pursuance of a contract of employment 
with the owner of the gocds, his bodily 
injury or death would be covered by the 
section. 


5, In this case the first respondent is 
the owner of the goods and there is no 
contract of employment which necessita- 
ted his travelling in the lorry in question. 
Therefore the first respondent cannot take 
advantage of the decision of Alagiri- 
swami, J., in the Vanguard Insurance Co. 
Ltd. v. Chinnammal!. Even if it is taken 
that the words “‘contract of employ- 
ment” referred to in the second p-oviso 
to section 95 (9 (b) would include not 
only the employees of the insured but 
also the employees of the owner of the 
goods, the first respondent herein cannot 
be said to have travelled in the lorry by 
reason of or in pursuance of a contract of 
employment, for there is no employment 
as such in his case. I therefore hold that 





1. 1969 ACJ. 226. 
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the decision of the. Tribunal holding the 
petitioner to be liable for the suit claim 
cannot be sustained. Therefore the 
award of the Tribunal is set aside so far 
as it is against the petitioner. The 
award as against the second respondent 
will however stand. 


6. In the result, the Civil Revision 
Petition is allowed but, in the circums- 
tances, there will be no order as to costs. 


V.S. Petition allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—K. Veeraswami, C.F. and VV. 
Raghavan, F. 


The General Manager, Southern Railw 
Madras-3. a nn Appéllans’ 


U. 


N. Jeenaraj .. Respondent. 


Railway Establishment Code, rule 1731— 
Railway — servant—Disciplinary  action— 
Punishment—. —Enhancement — Rule 
1736 — Disciplinary _ action—Punishment— 
Revision or Reotew—Enhancement of punish- 
ment—Pertod of limitation—Not to apply to 
enhancement in appeals. 


The Officer, by an order dated gth 
September, 1966 imposed on the railway 
servant, the punishment of withholding, 
for a period of six months, the future 
increment. The Officer dealing with 
the appeal filed by the railway servant, 
sent a notice to him on 21st November, 
1967, asking him to show cause why the 

unishment should not be enhanced. 

inally by an order dated 28th May, 1968, 
the General Manager issued a notice as 
to why the railway servant should not be 
removed from service. Subsequently the 
General Manager by an order dated 28th 
May, 1969, actually. removed him from 
service. The validity of the order of 
removal was challenged successfully by 
the railway servant on the ground that 
the appellate authority had no right to 
pass such an order six months beyond the 
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date of the-original order of punishment, 
by the application of the proviso to rule 
1736 of the Railway Establishment Code. 
The Division Bench in appeal, 


Held: While rule 1731 relates to appeals, 
rule 1736 applies to revision of orders 
passed by: subovdinate officials. Limita- 
tion is provided for p-eferring an appeal. 
The limitation provided by the proviso 
to sub-rule (1) of rule 1736 dealing with 
revisions, has no application to enhance- 
ment of punishment made in appeals 
under rule 1731. [Paras.2 and 3 .] 


‘The Legislature, while prescribing appeal, 
revision and review, treats the powers as 
distinct and different and quite rightly, 
and provides for diffefent periods of 
limitation, . [Para. .2.] 


Once an appeal is filed within time, there 
is no further limitation for disposing it 
off. The enhancement of penalty made 
in the exercise of the appellate power 
cannot be confused with the exercise of 
revisional power which alone is subject to 
the limitation of six months provided 
under the proviso to sub-rule (1) to rule 
1736, [Para, 2.] 


The expression ‘on own motion or other- 
wise’ in sub-rule (1) of rule 1736 only 
indicates that the power under the sub- 
rule can be exercised not merely suo motu 
by the Officer concerned but also could 
be moved by the person concerned himself 
or by somebody bringing it to the notice 
of the Officer. The expression would not 
cover a case of appeal also. ` 


The exp-éssion ‘otherwise than as the 
result of an appeal’ in sub-rule (2) of rule 
1736 also indicates that the power under 
Tule 1736 is not to be confused with the 
appellate power under rule 1731. [Para 2.] 


Appeal under Clause 15 of the Letters 
Patent against the Order of the Honoura- 
ble Mr. Justice Palaniswamy dated gth 
July, 1970 and made in the exercise of the 
Special Original Jurisdiction of the High 
Court in Writ Petition No. 1604 of 1969 
presented under Article 226 of the Consti- 
tution of India to issue a writ of certiorari 
calling for the records of the respondent 
therein No. P (A) g0/E/200 dated 20th 
May, 1969, removing the petitioner from 
the service of the railway and quash the 
said order and made therein. 
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B.T. Seshadri for K.C. Jacob and S.K.L. 
Ratan, for Appellant. 


U.N.R. Rao, for Respondent. 
The Judgment of the Court was delivered 
by 


Veeraswamt, C. F.:—This is an appeal from 
an order of Palaniswamy, J., allowing the 
petition filed by the respondent. On the 
ground that the respondent had failed to 
utilise the advance taken of Rs. 2,400 
to buy a motor-cycle, the Deputy Chief 
Mechanical Engineer by an order of his 
dated gth September, 1966, imposed on 
him the punishment of withholding for a 
period of six months the future increment. 
Against this order the respondent filed 
an appeal. The Chief Personnel Officer 
who dealt with it sent a notice to the res- 
pondent on 21st November, 1967, asking: 
him to show cause why the punishment 
should not be enhanced. Finally by an 
order dated 28th May, 1968, the General 
Manager issued a notice as to why the 
respondent should not be removed from 
service. The respondent filed a petition 
to quash this notice. It appears that 
subsequently the General Manager by an 
order of his dated 28th May, 1969 
actually removed him from service. The 
validity of the order of removal was 
challenged by the respondent and success~ 
fully too before the learned Judge on the 
ground that the appellate authority had 
no right to pass such an order six months 
beyond the date of the original order of 
punishment. There are two rules which 
are relevant. Rule 1731 of the Railway 
Establishment Code relates to appeal. 
The appeal should be preferred within 
three months from the date of the order 
of punishment. The appellate authority, 
as has been provided by this rule, has 
the power of setting aside, reducing, 
confirming or enhancing the penalty. 
But before the appellate authority 
enhances the penlaty, the procedure pres- 
cribed by the rule should be followed. 
It is not stated that this practice has not 
been followed in the instant case. The 
other rule, rule 1736, provides for review 
of orders in disciplinary cases. It says: 


“The Railway Board, a General 
Manager and any Officer not below the 
rank of a Deputy Head of Department 
or a Divisional Superintendent specified 
in’ this behalf by the General Manager 
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shall have the power on theirfhis own 
motion or otherwise to revise any order 
passed by an authority subordinate to 
them/him. They/he shall also have 
the power to reconsider an earlier order 
passed on an appeal by them/him or by 
a predecessor if on a subsequent date 
either fresh light is thrown upon the 
case or by his conduct the employee 
has established a case for mitigation of 
the penalty imposed,” 


Sub-rule (1) of the rule has a proviso 
which isto the effect that no action under 
this sub-rule should be initiated more than 
six months after the date of the order to 
be reviewed unless it was proposed to 
reduce or cancel the penalty imposed. 
Sub-rule (2) says that when an authority 
referred to in sub-rule (1) proposes to 
enhance the penalty imposed on a railway 
servant, otherwise than as the result of an 
appeal preferred to him he should com- 
municate his intention to the railway 
servant concerned with the reasons there- 
for and call upon him to show cause as to 
why the enhanced penalty should not be 
imposed. Palaniswamy, J., thought that 
the limitation provided by the proviso 
to sub-rule (1) of rule 1736 applied also 
to cases falling under rule 1731. His 
reasoning was that the expression ‘‘or 
otherwise’? in the pharaseology in sub- 
rule (1) of rule 1736 ‘‘own motion or 
otherwise ” would cover also an appeal 
and that this was further clear from the 
phraseology in sub-rule (2) “ otherwise 
than as the result of an appeal preferred 


to him”. 


2. With respect, we are unable to concur 
in this view of the learned Judge. The 
two rules cover different remedies and 
powers. While rule 1731 relates to 
appeals, rule 1736 applies to revision of 
orders passed by subordinate officials. 
Limitation is provided for preferring an 
appeal. Once an appeal is filed within 


time, there is no further limitation for 
disposing it of, though we should 

such a disposal within a reasonable time. 
ae enhancement of penalty is made in 
Ithe exercise of the appellate power, such 
ercise cannot be confused with the 
jexercise of revision powers which is 
jdistinct and different from the former. 


ha ce 
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merely suo motu by the officer concerned 
but also he could be moved by the person 
affected himself or by somebody bringi 

it to the notice of the officer that a mistake 
had been committed or there was reason 
why the penalty called for review. It 
is only where review or revision of the 
penalty imposed is thought of under this 
sub-rule that the limitation of six months 
willbe attracted. The expression ‘‘other- 
wise than as the result of an appeal” i 
sub-rule (2) of rule 1736 also indicat 
that the power under rule 1736 is not t 
be confused with the appellate powe 
under rule 1731. We may observe that 
the Legislature, while prescribing appeal, 
revision and review, treats the power 
distinct and different and quite rightl 
and provides for different periods o 
limitation. That practice is evident in 
the two rules under consideration. 

3. We are, therefore, unable to accept 
the interpretation placed by Palaniswamy, 
J., on rule 1736. We hold that the limita 
tion provided by the proviso to sub-rul 
(1) of rule 1736 has no application t 
the enhancement of punishment in 
instant case. 


4. The appeal is, therefore allowed. 
But we make no order as to costs either 
in the appeal or in the petition. 


5. Weare told that the matter has been 
pending too long and that the petitioner, 
though he has been -e-entertained in 
service during the pendency of the appeal, 
should not be made to suffer any longer 
by prolonging the proceedings for giving 
him the emoluments and perquisites 
which he is entitled to even on removal 
from service. We direct that the Depart- 
ment may take note of this and pass orders 
on this behalf as expeditiously as they can. 


V.S. Appeal allowed. 


—— 


m 


IN THE:HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—Maharajan, F. 
Andalammal 

v. i 

B. Kanniah Respondent. 


Madras Court-fees and Suits Valuation Act 
(XIV of 1950), section 40—Suit fer cancella- 
tion of a document—Value of propertp—Value 
as mentioned in the document sought to be 
cancelled—Not the market value. 


Section 40 of the Act refers to‘ the 
amount or value of the property for 
which the documents was executed”, 
The legislative intent is clear that the 
basis for the purpose of valuation shall 
be the amount or value mentioned in the 
document sought to be cancelled. There 
is no warrant for ignoring the plain 
language of the section and folding that 
the value shall be the market value of the 
property.. [Page 206, Col. 1.] 


Petition under section 115 of Act V of 
1908 praying the High Court to revise 
the order of the Court of the Ninth Assis- 
tant City Civil Judge, Madras, dated 
24th August, 1968 and made in Check 
Slip No.'538 XVII-S in O.S. No. 2376 
of 1966. 


B. Lakshminarayana Reddy, for Petitioner, 


R. Thirumalai Swami Naidu, for Respon- 
dent. 


The Government Pleader, for State. 


The Court made the following 


Orver.—-The petitioner, who was the 
plaintiff in the Court below, instituted 
ce suit for cancellation of a settlement 

executed by her on 11th May, 1965, 
on ae ground that i it had been procured 
by fraudulent misrepresentation. In the 
settlement deed, she had valued the pro- 
perties settled at Rs. 10,000, Taking this 
valuation as the basis, she paid a Court-fec 
of Rs. 750-50 under section 40 (1) of the 
Madras Court-fees and Suits Valuation 
Act. The learned Ninth Assistant Judge, 
City Civil Court, Madras, upon a con- 
struction of section 40 (1) of the Act, held 
that in the case of document securing pro- 


Petitioner * 


* CR.P. No. 2167 of 1968. 30th June, 1971. 
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perty having money value, the suit should 
be valued upon the market value of the 
property as on the date of the plaint, and 
not on the basis of the value set out in the 
settlement deed. Accordingly, he direct- 
ed the plaintiff to pay the deficit Court- 
fee after furnishing the market value of 
the property as on the date of the plaint. 
It is against this direction that the plain- 
tiff has preferred this revision petition. 

I think it fruitless to refer to the conflict- 
ing authorities cited at the Bar in support 
of either view ; firstly, because the ratio 
decidendi in each of the authorities cited 
must be confined to the facts of that parti- 
cular case, and secondly, because most 
of the authorities were concerned with 
interpreting the corresponding section 
in the earlier Act, which in certain respects 
was worded differently from section 40 of 
the Madras Court-fees and Suits Valua- 
tion Act, 1955. The language of this 
section is reasonably plain and admits of 
no ambiguity. It runs as follows :— 


“In a suit for cancellation of a decree 
for money or other property having a 
money value, or other document which 
purports or operates to create, declare, 
assign, limit or extinguish, whether in 
present or in future, any right, title or 
interest in money, movable or immov- 
able property, fee shall be commuted 
on the value of the subject-matter of the 
suit, and such value shall be deemed 
to be— 


if the whole decree or other document 
is sought to be cancelled, the amount 
or value of the property “for which bios 
decree was passed or other 

executed ; 


CEE decree or other document 
is sought to be cancelled, such part of the 
amount or value of the property.” 


Excluding the words that have no appli- 
cation to a suit of the kind in question 
now, the section would read as follows :— . 


“In a suit for cancellation of other 
document which assigns any right, in 
immovable property, fee shall be 
computed on the value of the subject- 
matter of the suit, and such value shall 
be deemed to be— 


if the whole document is sought to be 
cancelled, the amount or value of the 
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property for which the document was 
executed.” 


It is important to mark the words ‘‘the 
amount or value of the property for which 
the document was executed’. If the 
Legislature had said ‘‘the amount or 
value of the property in respect of which 
the document was executed’’, it would be 
reasonable to hold that the basis shall be 
the market value of the property, Tegard- 
less of what the document says itis. But 
as the section refers to ‘the amount or 
value of the property for which the docu- 
ent was executed”, the legislative intent 






in the document itself. 
Evidently, the intention of the Legislature 
is that when a person seeks to cancel a 
document executed by himself, he shall 
y Court-fee upon the value which he 
has chosen to put upon the property in the 
document he seeks to cancel. The word 
“value”? ordinarily connotes the price 
set on a thing, and when the Legislature 
directs that the value of the subject-matter 
shall be deemed to be the amount or 
value of the property for which the docu- 
ment was executed, I see no warrant for 
ignoring the plain language of the section 
and holding that the value shall be the 
market value of the property. In fact, 
the Legislature has expressly used the 
words ‘“‘market value” in twelve other 
sections of the Act in contra distinction to 
the word ‘“‘value’’ used in section 40 (1) 
of the Act. I, therefore, hold that the 
Court-fee paid by the petitioner upon the 
basis of the value of the property as given 
in the settlement deed is correct. The 
Court below erred in calling upon her to 
pay Court-fee upon the market value of 
the property as on the date of the suit. 
In the result, the direction of the Court 
below is set aside, and the civil revision 
petition allowed. There will be no 
order as to costs. 


V.S. Petition allowed 
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IN THE HIGH COURT OF JUDGA 
TURE AT MADRAS 


PRESENT :—S. Maharajan, F: 


Sami Pillai Petitioner* 
v. 

Ramala Naidu and another Respondents. 
Jurisdiction—Small Cause Side—Govern- 


ment loans on security of land—Subsequent 
usufructuary mortgage—T enant of mortgagee— 
Crops—Attachment by Government to realise 
their dues from mortgagor—Payment to Govern- 
ment made by mortgagee—Charge arising in 
favour of mortgagee under the Revenue Recovery 
Act—Claim by mortgagee for reimbursement 
against mortgagor made in Small Cause Court— 


The defendant (petitioner) owed two 
loans to the Government upon the security 
of the lands which he later usufructuarily 
mortgaged to the plaintiff-petitioner. 
The crops raised by the tenant of the 
mortgagee was attached by the Govern- 
ment because of the default committed 
by the defendant in the payment of instal- 
ments due to the Government. The 
plaintiff mortgagee paid the amounts 
to the Government and had the attach- 
ment raised and sued the mortgagor-defen- 
dant for the money, on the small cause 
side. On the question of jurisdiction, 


Held: The Small Cause Court has jurisdic- 
tion to entertain the claim. . 


Under section 69 of the Contract Act, a 
person who is interested in the payment 
of money which another is bound by law 
to pay, and who therefore pays it, is 
entitled to .be reimbursed by the other. 
The mortgagee whose tenant had raised 
the crops in the land, is certainly interested 
in getting the attachment raised by pay- 
ing the Government the instalment which 
the mortgagor had defaulted to pay. 


[Para. 2.] 


It may be that under the Revenue Reco- 
very Act, the person paying would be 
entitled to a charge, and may at his 
option enforce the charge. But that 
would not preclude him from making a 
simple money claim -on the small cause 
side. The plea that a charge necessarily 
inheres in the mortgagee’s claim for 


..* CRP. No. 1748 of 1969. Ast July, 1971. 
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reimbursement and consequently the 
claim must be brought on the original 
side is untenable. [Para. 2.] 


Petition under section 25 of Act IX of 1887 
praying the High Court to revise the 
decree of the Court of the District Munsif 
of Tiruvannamalai, dated r9th July, 1969 
and passed in S.C.S. No. 243 of 1966. 
P. Pandi,'for Petitioner. 


S. K. Rajavelu, R. Shanmugham and 
K. Ramachandran, for Respondents. 


The Court delivered the followmg 


Jupomenr.—tThe revision petitioner, who 
was the fitst defendant in thé Court below, 
granted ja usufructuary mortgage in 
respect of his properties for Rs. 10,000 
in favour|of the plaintiff-first respondent 
on 17th July, 1963. At the time of the 
mortgage} he owed two loans to the 
Government upon the security of the lands 
which he mortgaged to the plaintiff. 
He, therefore, expressly undertook in the 
deed of mortgage to discharge those loans 
from. andi out of his properties other than 
those covered by the mortgage dated 17th 
July, 1963. The mortgagee entered 
possession of the hypotheca and leased 
out the lands to one Manickam for cultiva- 
tion. The. crops raised by Manickam 
were attached by the Government, 
because the petitioner defaulted to pay an 
instalment due under the Government 
loan. Consequently, the plaintiff paid 
Rs. 434 to the Government, and had the 
attachment lifted. It was to recover this 
amount from the mortgagor that he 
instituted a suit on the Small Cause Side 
of the District Munsif’s Court, Tiruvanna- 
malai. The main contention raised by 
the defendant was that under the Revenue 
Recovery, Act, the mortgagee is entitled 
to a charge in respect of the amount of 
Rs. 434 paid by him, and consequently, 
the Small Cause Court had no jurisdic- 
tion to entertain a claim, which was in the 
nature of a charge on the mortgaged 
property, This contention was repelled 
by the Small Cause Court and a decree 
was granted as prayed for against the 
petitioner. It is against this decree that 
the present revision petition has been filed. 


q2. Under section 69 of the Indian Con- 
|tract Act, a person who is interested in 
|the paynient of money which another is 
und by law to pay, and who therefore 
ipays it, is entitled to be reimbursed by 
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the other. The mortgagee, whose tenant 
had raised crops in the land, was certainly 
interested in getting the attachment 
raised by paying the Government th 
instalment which the mortgagor had 
defaulted to pay. It may be that under 
the Revenue Recovery Act, the person 
paying would be entitled to a charge, 
which is provided for, not for the benefit 
of the defaulter but for the benefit of the 
person paying. Consequently, the person! 
who makes the payment has the option to 
enforce the charge or not. Where a 
variety of reliefs are available to the 
plaintiff, it is not open to the defendant to 
force him to choose just that relief, which 
would enable him to resist it on the ground 
of want of jurisdiction. Nor is there any 
obligation under the law for a mortgagee, 
who has made a payment of the kind in 

uestion, to tack on the amount paid, to 

e mortgage money and wait for reinbur- 
sement till he chooses to file a suit upon 
the mortgage. I therefore hold that the 
contention that a charge necessarily 
inheres in the plaintiff’s claim for re- 
imbursement and consequently the 
claim must be brought on the original side 
is untenable. 


3. Learned Counsel for the petitioner 
relied in support of his contention upon a 
ruling reported in Rajkumar Lal v. Jaikaran 
Dast. In that case, a mortgagee, who 
had paid the arrears of Government 
revenue in order to prevent the mort- 
gaged property being sold, sued the defen- 
dant, who had purchased the property 
subsequently to the mortgage, in the 
Court of Small Causes, for recovery of 
the arrears paid. The defendant pleaded 
that the mortgage was not genuine. The 
Small Causes Court declined to decide 
the question of the genuineness of the 
bond on the ground that it was beyond the 
scope of the suit, and decreed the suit. 
In these circumstances, a single Judge of 
the Patna High Court held (1) that in 
order to determine whether the mortgagee 
was entitled to deposit the arrears of 
revenue, it was incumbent on the Court 
to determine whether the bond was 
genuine or not, and that the omission to 
do so amounted to an error in law, so 
that the High Court had power to 
interfere under section 25 of the Provincial 
Small Cause Court Act, 1887; (2) that 
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if the Court was of opinion that the ques- 
tion of genuineness of the bond was 
beyond the scope of the suit it was incum- 
bent on the Court to exercise the discre- 
tion vested in it by section 23 and return 
the plaint to be presented to the proper 
Court, and failure to do so brought the 
case within the purview of section 25 ; 
(3) that if the alleged mortgage was 
genuine, the amount paid as arrears of 
revenue should have been added to the 
mortgage debt under section g of the 
Revenue Sales Act, 1859, and that even 
if the plaintiff’s lien was not in fact of a 
mortgage, it was a charge upon immova~ 
ble property within the meaning of sec- 
tion 100 of the Transfer of Property Act, 
1882, read with Order 34, rule 15, of the 
Code of Civil Procedure, 1908 and could 
only be enforced by a suit under Order 34; 
(4) that even if the plaintiff was entitled 
to relinquish his lien and claim a money 
decree, the present suit not having been 
framed as such, he could not succeed. 


4. This ruling has no application whatso- 
ever to the facts of this case. The genuine- 
ness of the mortgage bond was not put in 
issue, and no question of title was there- 
fore involved. Section 9, last clause, of 
the Revenue Sale Law (Act XI of 1859), 
with which the learned Judge was con- 
cerned, declared that if the deposit of 
Government revenue is made by any 
person ‘‘in order to protect any lien he 
had on the estate or share or part thereof, 
the amount so credited shall be added to 
the amount of the original lien.” There 
is no such mandatory provisions in the 
Madras Revenue Recovery Act, which 
merely says that the sum paid by a bona 
fide mortgagee shall be a charge upon the 
land. There is therefore no susbtance 
in the plea that the amount which the 
first defendant defaulted to pay the 
Government inspite of his express under- 
taking in the mortgage bond and which 
the plaintiff was consequently compelled 
to pay, shall be added to his mortgage 
money and can be recovered only by a 
suit on the original side in accordance 
with Order 34, Civil Procedure Code. 
In the result, the civil revision petition 
fails, and will stand dismissed with costs. 


V.S. Petition dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction.) 
Present :—M.M. Ismail, F. 


The State Bank of India, Management 
represen ted by the Secretary and Treasu- 
rer, State Bank of India, Madras Circle, 
Madras-1. Petitioner * 


v. 
V. Venkatachalam and others Respondents. 


Industrial Disputes Act (XIV of 1947), 
section 33-G (2), Sastry Award and Desai 
Award and Madras Shops and Establishments 
Act (XXXVI of 1947), sections 14, 15— 
Watch and Ward Staff of State Bank of 
India—Hours of seroice—Time of ‘Off watch 
—Whether to be included in the working hours 
in computing overtime wages—Award of the 
Labour Court— Writ. i 


The resultant position emerging from the 
Sastry Award, the decision of the Labour 
Appellate Tribunal and Desai Award, 
with regard to the question of overtime 
wages in relation to the Watch and Ward. 
staff is as follows: 


The first position is that if he is one of 
several chowkidars and is kept on duty 
only for a period of tirne (generally about 
8 hours), the hours of work should not 
exceed a shift of 8 hours in 24 hours. 


The second is that the directions given by 
the Sastry Award as well as the Desai 
Award shall be subject to the provisions 
made by or under any enactment applica- 
ble to the establishment concerned. 


The third position is with reference to the 
quantum of overtime wages. 


By virtue of the exemption of persons 
employed as watchmen, made by the 
Government byG.O. No. 4393, Develop- 
ment dated 29th August, 1949, sections 14. 
and 15 of the Shops Act relating to work- 
ing hours did not apply to watchmen. 
By a subsequent notification made in 
G.O.Ms. No. 5453, Industries Labour and. 
Co-operation (Labour) dated gth Septem- 
ber 1961, it was provided that ifthe night 
watchman works by turn and is paid over, 
time wages at twice the ordinary rate of 
wages, in accordance with the provisions. 





* W.P. Nos. 2863 to 2868 of 1967. 
25th August, 1969. 
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of section; 31 of the Shops and Establish- 
ments Act he will be exempt from 
section 14 (1) of the Act. The 
real and | practical result of this notifi- 
cation is only to modify section 15 of the 
State Act by changing the spread over 
period from 18 hours to 16 hours. If the 
case of the watchman fell within the 
conditions of the notification naturally the 
exemption provision will apply and the 
provisions of the Award which itself had 
referred to this State enactment will apply. 
Therefore, the question for determination 
is whether the watchman who is ‘ off- 
watch’ can be said to be working so as to 
enable the hours of ‘ off-watch’ to be 
included in his working hours entitling 
him to iclaim over-time wages. 


Held on facts, the hours when the watch- 
men are stated to be ‘ off-watch’ must be 
included | i in the working hours of the 
watchmen in computing over-time wages. 
The two, watchmen have to report for 
duty at 6 P.M. They are not at liberty to 
leave thé premises till 8 a.m. or 9 A.M. 
next morning, as the case may be, till 
they arè relieved by the messenger. 
During the entire period the watchmen 
should not divest themselves of their 
uniform or accoutrements. Even though 
they are on watch in turns, the watchman 
‘off-watch’ has to remain on the premises 
and though allowed to sleep is not per- 
mitted to sleep anywhere he likes and he 
is required to sleep near the strong-room 
door or ‘as near to it as practicable and 
even during this ‘off-watch’ hours, when 
the watc is sleeping, he is liable 
to be awakened by the watchman ‘on 
watch’ in case of any emergency. 


Even a: watchman who is allowed to 
sleep when he is ‘ off-watch’? can be 
stated to be working and cannot be stated 
to be ‘off duty’. The very important 
and dominant factor that has to be noticed 
in this context is that neither of the 
watchman i is at liberty to leave the pre- 
mises, eyen if he is off-watch, and whether 
on watch or off-watch, he has to remain 
on the premises and if he fails to do 30, 
certainly he will be guilty of dereliction 
of duty.! The requirement that the guard 
will come on duty fully dressed and must 
not divest themselves of the uniform at 
any time during their period of duty, 
which will ordinarily be from 6 p.m. to 
9 a.m. also shows, that the entire period 
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is treated by the employer as the period. 
of duty with reference to the watchman. 
The conclusion of the Labour Court on 
the preliminary point is correct and no 
error of law apparent on the face of the 
record or any want of jurisdiction has 
been made out with reference to that 


conclusion. 


Petitions under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein, and in the 
affidavit filed with W. P. No. 2863 of1967, 
the High Court will be pleased to issue 
writ of certiorari calling for the records. 
in Q. P. Nos. 12, 14, 17, 15 13 and 16 
of 1964 respectively on the file of the 
Central Government Labour Court, 
Madras, the second respondent herein, 
and for quashing the order therein dated. 
14th July, 1966 and also the ee ae. 
19 


V. K. T. Chari, for King and Partridge,. 
for Petitioner. 


B. R. Dolia, for Respondent No. 1 


The Court made the following 


Orper.—These writ petitions arise out 
of a common order passed by the second 
respondent herein, the Central Govern- 
ment Labour Court, Madras, on peti- 
tions filed by the respective first ` res- 
pondent in these writ petitions, under 
section 33-C (2) of Industrial Disputes 
Act, 1947 (hereinafter referred to, as the 
Act). The facts are not really in con- 
troversy. The question for determina- 
tion also lies in a very narrow compass. 
However, source of rights and obliga- 
tions of the parties was sought to 
be traced with reference to several Awards. 
passed, pursuant to provisions contained. 
inthe Act. The first respondent in the 
respective writ petitions filed petitions 
under section 933-C (2) of the Act 
claiming overtime wages from the dates 
on which they were entertained by the 
petitioner bank as watchmen in several. 
branch offices. The basis on which the 
claim was made, as contained in the 
respective claim statements, can be 
realised from the following passage 
occurring in the claim statements: 


“The applicant has to remain in the 
Bank’s premises throughout the night 
and on alternate days he has to remain 
in the Bank’s premises till 8 or 9 o’clock 
in the morning when the messenger 
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reports for work. So that the applicant 
had to work 12 hours per day and 14 
hours per day on alternate days in 
the week. Even the alleged rest is 
not real rest as the applicant had to 
sleep in front of the strong-room door 
or as near to it as practicable in 
the Bank’s premises and has to wake 
up at odd hours in order to take the 
duty in turn. Hence the applicant 
had to remain on duty, even while 
purporting to take rest, for 12 hours 
and on some days for full 14 hours. 
‘The applicant is a person employed 
and governed by the Madras Shops and 
Establishments Act which provides that 
the periods of work ofa person employed 
in any establishment shall not exceed 
with intervals for rest for more than 
12 hours in any day. The provision 
of Sastry Award as modified by the 
Labour Appellate Tribunal, and Desai 
Award also state that hours of work 
for a watchman chowkidar should 
not exceed a shift of 8 hours in 24 
hours.”? 


2. In the counter-statement filed by 
the petitioner it was contended, with re- 
ference to the duties of watchmen, like 
the first respondent in the respective 
writ petitions, as follows: 


“They have to come to duty fully 
dressed in their uniforms, punch the 
tell-tale dial every 15 minutes and 
also go around the bank premises 
and patrol the same. In the event of 
any untoward incident, the watchman 
on duty is required immediately 
to arouse the other watchman who is 
off duty and asleep on the premises, 
and, if necessary, one of them should go 
to the police and/or the Agent of the 
branch, Both the watchmen report 
for duty at 6 P. m. and the hours 
are so arranged that each watchman 
is on duty in convenient shifts of 2 to 
3 hours provided, however, that the 
total number of hours for which 
the watchman is required to be on 
duty do not exceed 8 hours in any 
day. It is true that the watchman 
who is not on duty is required to 
sleep on the premises, but it is 
submitted that at the time he is 
sleeping on the premises he is not 
discharging the duties of watchman 
enumerated above ‘and therefore the 
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period during which he is asleep can- 
not be said to be a period of duty. In 
fact, each time that a watchman goes 
off duty, he enters the same in the 
duty book register maintained for 
the purpose. Even in the petition, 
it is admitted that the watchman who 
is sleeping has to wake up at odd 
hours, in order to take duty in turn. 
It is submitted that the watchman 
can be on duty and discharge the 
duties he is required to carry out only 
when he is awake. It is further 
submitted that there is no substance 
or justification in the attempt of the 
petitioner to include the period in 
which he is asleep as a period of duty 
and on that basis claim overtime.” 


3. This case of the petitioner, put for- 
ward in the counter-statement filed 
before the second respondent herein, 
is fully in accord with Exhibits P-1 and 
B-1 filed before the second respondent. 
Exhibit P-: is the Memorandum of 
Instructions detailing the duties of the 
Bank’s Watchmen/Guards, Exhibit B-1 
is an Extract of para. 59, Chapter VIII 
of Bank’s book of Instructions. It 
deals with the list of duties of watch- 
men. In Exhibit P-1 it is stated : 


“ Both the watchmen/guards will 
report for duty at 6 p.m. every day 


fully dressed and must not divest 
themselves of their uniforms or ac- 
coutrements at any time duri 


their period of duty and the watch- 
man/guard last on duty will continue 
to remain until the arrival of the 
messenger on duty in the morning. 
Either watchman/guard should be 
continuously on watch duty and the 
watchman/guard who is off duty will 
sleep in front of the strong-room door 
or as near to it as practicable. 


2. The hours of duty will be divided 
between the two watchmen/guards 
but it should be ensured that either 
watchman/guard is not on duty during 
the same hours on consecutive 
nights. 


3. Before going on watch, each watch- 
man/guard will take charge of all the 
Bank’s property and initial in the duty 
book maintained. He will examine 
all the doors, windows and locks on 
the premises and satisfy himself that 


| 
-E 


` they ak properly secured. He will 
also eéxamine the strong-room door 
and alll the safes in the office and see 
that these are locked. He will 
report to the Agent at once if he finds 
any irregularity in this regard. The 
watchman/guard on duty will always 
be awake and alert and patrol the 
© Bank premises in such a way that he 
will not be out of sight of the strong- 
‘room for longer periods than are ne- 
-cessary|and must not leave his beat 
until ‘rélieved. The lever of the tell- 
tale clock must be pulled by the watch- 
manj on duty regularly at 
intervals of fifteen minutes. 


' 4. In!the event of any untoward 
incident occurring, the watchman/ 
guard on duty will immediately arouse 
the other watchman/guard and will, 
if necessary, contact the police over 
the office telephone. He will also send 
word to the Agent, Head Cashier 
and/or |Head Clerk, whoever is easily 
accessible. He will safeguard the Bank’s 
property until help arrives.” 

Exhibit 'B-1 is fully in accord with 

Exhibit P-1 and that is as follows : 


| 
“In drafting orders for sepoy guards, 


agents will be guided by the following 
general! rules, the details of which 
may be altered to meet local condi- 
tions :— ` 


i, The guards will come on duty 
fully ed and must not divest 
themselves of their uniform or ac- 
coutrements at any time. during their 
period jof duty, which will ordinarily 
be from 6 P. Įm. to 9. A. M. When off- 
watch’ | they will sleep in front of the 
strong-room door or as near to it as 
pracHicable, 


_ 2. Before going on watch, each watch- 
‘man will examine all doors, windows 
“and locks and satisfy himself that they 
are properly secured. He will also 
examine the strong-room door and 
all safes in the office and see that these 
+ are locked. 


3. The watchman on duty will patrol 
the bank premises in such a way that 
. he will'not be out of sight of the strong- 
room {for longer periods than. are 
necessary and he must not leave 
his beat until relieved. 7 Where 

| 

| 
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` advisable a tell-tale clock should be 
employed. - 


4. Incase of any untoward incident the 
watchman on duty will immediately 
arouse the remainder of the guard 
and will, if necessary, send one of them 
to the police and/or the agent. 


5. The agent or other supervising 
official will inspect the guard at 
irregular intervals to see that proper 
watch is being maintained. An 
inspection book must be kept in which 
the date and time of each inspection 
will be recorded, 


(If possible, agents should arrange for 
a local police sergeant to look in at 
the Bank on his rounds and to report 
any slackness on the part of the guard).”* 


4. With reference to the pleadings, the 
point of controversy raised by the parties 
was, whether the period wh en the watch- 
man is ‘off-watch’ can he be said to be 
‘period of duty’, so that that time may be 
counted for the purpose of finding out whe- 
ther he worked overtime or not. With 
reference to this controversy the 
second respondent was called. upon to 
give a prelimi finding. By order 
dated 14th July, 1966, it gave a finding 
in favour of the first respondent in the 
respective writ petitions and thereafter 
the second respondent called upon the 
petitioner herein to file a work-sheet 
showing the amounts to which the 
first respondent in the ive 
writ petitions would be entitled, on the 
basis of the decision of the second res- 
pondent in favour of the first respon- 
dent on the préliminary point. After 
the work-sheet was submitted hy the 
petitioner herein, on grst December, 
1966 the second respondent passed the 
impugned order in favour of the first 
respondent in the respective writ 
petitions. It is to quash these orders 
that these writ petitions have been 
filed by the petitioner, 


5. Imay straightaway point out that the 
controversy between the parties here is in 
relation to the conclusion of the second 
respondent on the preliminary point. 
Once that ‘conclusion of the second res- 
pondent on the preliminary point is 
found to be proper and does not warrant 
any interference by this Court, there is 
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no further argument advanced with 
regard to the final order passed by the 
second respondent on a2ist December, 
1966, with reference to the actual over- 
time wages to which the first respondent 
in each of these writ petitions is entitled. 


6. Before dealing with the contentions 
of the parties, with reference to the con- 
clusion of the second respondent on the 

preliminary point, it is necessary to 
rales briefly to the history of the earlier 
proceedings that have taken place in 
relation to the emoluments and other 
service conditions of the bank emplo- 
yees. On 5th January, 1952, the Cen- 
tral Government, in exercise of its powers 
under section 7 of the Act, constituted 
the Tribunal, which is popularly known 
as the ‘ Sastry Tribunal’ since it was 
presided over by Sri S. P. Panchapagesa 
Sastry, a former Judge of this Court, 
for the purpose of going into the disputes 
which arose between the banks and the 
bank employees. That Tribunal gave 
its Award and the same was published 
on 20th April, 1953, and the Award is 
popularly known as the ‘Sastry Award’. 
Chapter XIV of this Award deals with 
the working hours and overtime. In 
paragraph 304, occurring in Chapter 
XIV, the Award gave certain directions 
as to the number of working hours of 
the staff, and, while doing so, in clause 
(8) of paragraph 304, the Award stated : 


“ Part-time employees, as well as 
watch and ward staff, bank employees 
engaged in domestic service, gardners, 
sweepers, godown keepers engaged 
solely for that work are excluded from 
the scope of these directions.” 


7. In addition to that, clause (9) 
stated : 


“The provisions of the local Shops 
and Establishments Acts in force in 
various States which are or may be 
made applicable to banks subject 
to such exemptions as have been pro- 
vided for therein shall, of course, govern 
the parties to this reference. If the 
above directions as given by us come 
into conflict with any such provisions 
or are repugnant to the same, then 
to the extent of such repugnancy or 
inconsistency with statutory provisions 
and to that extent only these directions 
must give place to the statutory pro- 
visions,” 
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8. Clause (4) of paragraph 304 also 
provided the quantum of overtime wages. 
that will be paid and it is stated : 


“For the first half an hour of over- 
time work there shall be no payment 
and for every completed 15 minutes 
work thereafter the workmen will be 
paid at the rates to be laid down by 
us.” 


9. Those rates were laid down by the 
Tribunal in paragraph 305, where the 
Award stated : 


“We fix accordingly payment at 
the rate of one and a half times the 
emoluments made up of basic pay, 
special allowances provided for higher 
or special types of work, officiating 
allowance and dearness allowance. It 
was contended before us that where 
the initial cushioning period of half 
an hour is exceeded and the first period 
of 15 minutes’ overtime work there- 
foré is completed, the payment should 
be made for the entire period in- 
clusive of the initial cushioning of 
half an hour. We .think that 
should be no payment for work during 
the first half hour immediately after 
the close of the normal working hours 
for reasons stated above. Overtime 
payment will therefore be only for 
every completed period of 15 minutes 
after the first half hour is over. With 
a view to discouraging excessive over- 
work, we direct that payment for over- 
time work for every quarter hour 
beyond the first four quarter hours, 
after the initial half hour cushioning 
period , shall be at the rate of one and 
a half times as aforesaid together with 
an additional 20 per cent. for work 
during such extra period.” 


10. Against this Sastry Award, both the 


ae as well as the emplo pre- 

appeals. A Specil Bench of the 
pies ppellate Tribunal gave its deci- 
sion on 28th April, 1964. As far as 


the present point is concerned, that Tri- 
bunal modified the Sastry Award, and 
we are here concerned only with the modi- 
fication in respect of watch and ward 
staff, Paragraph 195 of the decision 
of the Labour Appellate Tribunal deals 
with this aspect and the relevant portion 


of that paragraph is: 


oj 


“A chowkidar may be employed to 
guard the bank’s premises. In such 
cases he is one of the several chowkidars 
and he is kept on duty for a period 
of time, generally about 8 hours. 
Otherwise, he may be a chowkidar in 
an upcountry place where there 
are one or two godowns to be protected. 
He would be expected in such cases 
to visit; these godowns once or twice 
during the day and again at night 
and to keep a gencral watch over the 
godowns during the rest of the time. 
It is only in the former case that hours 
of work can be prescribed. The period 
should not in this case exceed a shift 
of 8 hours in 24 hours: We make 
a direction accordingly.” 


11. Thus, it will be seen that the 
Labour Appellate Tribunal modified the 
Sastry Award to the extent to which the 
Sastry Award totally excluded the watch 
and ward staff from the direction in 
relation to the hours of work, with re- 
gard to a chowkidar employed to guard 
the bank’s ises, if he happens to 
be one of the chowkidarskept on duty 
for a period of time, generally 8 hours, 
the direction given by the Labour Ap- 
pellate Tribunal was that the period 
should not exceed a shift of 8 hours in 
24 hours: Barring this modification in 
this respect, in relation to the rate of 
overtime wages and the applicability 
of the enactments, such as the Shops and 
Establishments Act, the other portions 
of the Sastry Award were not interfered 
with by the Labour Appellate Tribunal. 
Even after the decision of the Labour 
Appellate Tribunal, there was a dispute 
between ‘the parties and the same 
was referred to another Tribunal, consist- 
ing of Mr, Justice Desai of the Gujarat 
High Court (and then the Chief Justice 
of that ‘High Court) and the Award 
made by Mr. Justice Desai, ‘generally 
known as the ‘Desai Award’ was directed 
to be published by the Government of 
India Notification dated 13th June, 1962. 
Chapter! X of this Award deals with the 
hours of work and overtime. Paragraph 
10.15 of.the Award stated : 


“ As regards the members of the watch 
and ward staff and godown keepers, 
their case has been fully considered 
by the previous Tribunals. Having 
regard to the nature ofthe duties which 
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they have to perform and the 
involved making other Spanien 
it is difficult to improve upon the pro- 
visions made with regard to them under 
the award of the Sastry Tribunal as 
modified by the Labour Appellate 
Tribunal’s decision.” 


12. Further, in paragraph 10.20, the 
Award again stated: 


“In the result, all the provisions of 
the Sastry Award as modified in 
connection with hours of work 
will remain unaltered and will be 
applicable to all the banks which are 
before me and their workmen. The 
directions ing the worki 

hours shall be subject to the pet 
visions of Shops and Establishments 
Acts and of any other enactments in 
this connection applicable to banks.” 


13. For the purpose of appreciating 
the full effect of the provisions contained 
in paragraph 10.15 as well as paragraph 
10,20, it is necessary to refer to a con- 
tention put forward on behalf of the 
All India State Bank of India Staff 
Federation contained in paragraph 10.1 

of the Award itself. That contention, 
was that ‘‘ duty hours not exceedi 

eight hours should be fixed for drivers, 
domestic servants and ‘malis’ ”?”. However, 
the Award stated that the drivers are 
not exempted from the provisions of 
the Sastry Award regarding hours of 
work unless it could be said that they 
are engaged in ‘domestic services’: ag 
regards others, the work performed by a 
large number of these employees is not 
of a continuous nature and does not lend 
itself to standardisation their cases 
have been duly considered by the pre- 
vious Tribunals. ‘‘ In the present state 
of the record before me, I cannot see 
my way to lay down fixed duty hours 
for them.” From this, it will be 
apparent that the Desai Award did not 
make material changes regarding the 
watch and ward staff, as em by 
the decision of the Labour Appellate 
Tribunal modifying Sastry Award. In 
paragraph 10.21 the Award further 
pointed out that the Sastry Tribunal 
excluded from the scope of its directions 
relating to overtime, part-time employees 
as well as watch and ward staff, 
bank employees engaged in domestic 
service, gardeners, sweepers and godown 
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keepers engaged solely for that work. 
With reference to the present contro- 
versy, in these cases, it is interesting to 
note that an argument directly in point 
was advanced by the State Bank of India 
before Mr. Justice Desai and that is 
referred to in paragraph 10.32, That 
paragraph states : 


“The Staté Bank of India and its 
subsidiaries while dealing with item 
No. 21 in Schedule II to the order of 
reference has pleaded that the present 
overtime restriction should not be re- 
tained and that it should be left to them 
to.pay overtime for work in excess 
of hours of work fixed in consultation 
with the Governments concerned and 
that the rate for overtime should be 
fixed similarly.” They have further claimed 
that the employees who are employed as 
watchmen and armed guards and who are 
permitted to live and sleep on premises of 
the bank should not be entitled to. over- 
time. (Italics are mine.) 


14. The ultimate directions were con- 
tained in parag-aph 10.46. Clause (i)dealt 
with the working hours of workmen, 
other than the members of the sub- 
ordinate staff. Clause (2) dealt with the 
working hours of the members of the 
subordinate staff. Clause (3) dealt with 
the recess for lunch, Clause (4) stated: 


“The banks will be at liberty to fix 
at their discretion the actual timing 
for work provided the maximum 
number of hours of work fixed by. 
this award are being observed.” 


15. Clause (5) is important and it is 
as follows : 


“ Part-time employees as well as mem- 
bers of the watch and ward staff, 
bank employees engaged in domestic 
service, gardners, sweepers, godown 
keepers engaged solely for that work 
other than those uired to remain 
in ' attendance at the bank during 
: office hours, are excluded from the 
scope of the aforesaid directions. 
The provisions contained in clause (9) 
below equally not to apply to them.” 


16. Hence, it will be necessary to see 
what exactly clause (9) provided. 
Clause (9) dealt with the total period 
of work including overtime that a work- 
man will be and can be called upon 
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to do. Clause (6) is also important 
and that is : ; 
“The hours of work for the persons- 
excluded as above will “be governed 
by the provisions, if any, of any enact- 
ments in connection with hours’ of 
work applicable to the banks con- 
cerned.” 


17. Clause (7) is: 


- “As regards a chowkidar employed 
to guard the bank’s p-emises, when 
he is one of several chowkidars and is 
kept on duty only for a period of 
time (generally about 8 hours), the 
hours of work however should not 
exceed a shift of 8 hours in 24 hours.” 


18. It can be seen that clause (5) did 
not deal with the watch and ward staff 
alone, but also dealt with other employees 
like gardners, sweepers, godown keepers 
and persons employed in domestic 
services, godown keepers and persons 
employed in domestic service. Clause 
(6) covers all those employees referred 
to in clause (5). On the other hand, 
clause (7) applies only to chowkidars 
employed to guard the bank’s premises. 
Logically speaking, clause (6) being 
general in relation to excluded employees 
and clause (7) being special with re- 
gard to chowkidars alone, if there is 
any conflict or inconsistency between 
the consequences flowing from clause 
(6) and clause (7), it is the consequence 
flowing from clause (7) which will pre- 
vail in relation to chowkidars employed 
to guard the bank’s i far 
as clause (7) is concerned, it will be 
again seen that it merely reiterated the 
position that emerged as a result of the 
decision of the Labour Appellate Tri- 
bunal, amending or modifying the Sastry 
Award. Clause (14) of this paragraph 
dealt with overtime wages and this clause 
really corresponds to, and does not differ 
in any way from, paragraph 305 of the 
Sastry Award. There is one other clause 
in this paragraph, to which I must make. 
reference, since very strong reliance has 
been placed on that. That clause is 
clause (17) which runs: 


“ The directions hereinbefore given 
shall be ee to the provisions made 
by or under’ any enactment appli- 
cable to the establishment concerned”. 


Ty] 


19. There! is one other paragraph -in 
Mr, Justice Desai’s Award, to which 
reference has to be made and that is 
clause (14) of paragraph 23.32. The 
heading of this clause is “weekly offs and 
holidays to armed guards and chowki- 
dars.? That clause reads: 


“Demands have been made in con- 
nection with ‘ weekly offs and holidays 
to armed guards and chowkidars. I 
have in: dealing with the question of 
hours of: work and overtime by para- 
graph 10.46 of this Award provided 
that members of the watch and ward 
staff are| excluded from the provisions 
relating; to the hours of work and 
overtime. Save as otherwise ex- 

_ pressely provided in this award, I give 
no directions in connection with these 
demands.” 


20. At this stage it is necessary to refer 
to the resultant position emerging from 
the Sastry Award, the decision’ of the 
Tribunal and Desai 
the question 
wages in relation to the 





of time (generally about 8 hours), the 
hours of work should not exceed a shift 
of 8 hours in 24 hours. The second 
is that the; directions given by the Sastry 
Award as well as the Desai Award shall 
be subject! to the provisions made by or 
under any, enactment applicable to the 
establishment concerned, The third posi- 
tion is with reference to the quantum 
of overtime wages, which was dealt with 
in paragraph 305 of the Sastry Award 
and clause (14) of paragraph 10.46 of 
the Desai, Award, according to which 
the payment in respect of overtime work 
done shall'be made at the rate of 14 times 
the emoluments made up of basic pay, 
special allowance, if any, officiating 
allowance, ifany and dearness allowance, 
for every quarter of an hour of overtime 
work done for which payment has to 
be made.’ Payment in respect of over- 
time for work done for every quarter hour 
beyond the firstfour (two?) quarter hours, 
which have to be paid for, shall how- 
ever be at the aforesaid rate of 14 times 
the emoluments with an additional 20 
l 
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per cent., that is, it shall be at the rate 
of 1.70 per cent. of such emoluments ; 
in those cases where payment for over- 
time required to be made under any 
enactment at a higher rate, it shall be 
paid at such higher rate for the period 
for which it is obligatory to pay the 
same at such higher rate. If the matter 
had stood there, the position, in relation 
to the present cases, will be that the 
first respondent in these writ petitions 
are to be available on the bank’s’ pre- 
mises for 12 hours or 14 hours on alter- 
nate days, but out of 12 hours or 1 

hours they are ‘on watch’ fora period 
not exceeding 8 hours only and for the 
rest of the hours, they are ‘off watch.” 
The real question for consideration is whe- 
ther the time when they are ‘off watch? 
(I am deliberately using the expression. 
‘ off watch,’ because that is the exp-ession 
used in Exhibit B-1 as against the ex- 
pression ‘off duty’ that was used in the 
course of a-guments before me), should 
be included as part of the time when 
they were doing their work, so as to 
contend that they were working all 
the 12 hours or all the 14 hours, as the. 
case may be. This simple question has. 
been complicated, because of clause (14). 
of parag-aph 23.32 of the Desai Award. 
I can immediately confess that that para- 
graph is inaccurate and does not correctly 
represent the provisions that had been 
made by Mr. Justice Desai in the earlier 
parts of the Award. I have already. 
referred to the fact that clause (5) of 
paragraph 10.46 dealt with the cate- 
gory of persons which included part-time. 
employees, watch and ward staff, garde- 
ners, fea ee godown keepers etc. On. 
the other hand, clause (14) of paragraph 
23.32 merely refers to armed guards 
and chowkidars. As far as I have 
been able to see, there has been 
no special provision made in parag-aph 
10.46 with regard to armed guards and 
chowkidars, except what I have already 
referred to in clause (7) ofparag-aph 10.46, 
where also the expression used 
is merely ‘ chowkidar’, when he happens. 
to be one of several chowkidars. Fur- 
ther, the categories of employees enumera- 
ted in clause (5) of paragraph 10-46 
have been excluded only from the 
directions contained in clauses 1 to 4 and 
g, and not from the rest of the clauses 
in the same paragraph. Consequently, 
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the general statement contained in 
clause (14) of paragraph 23.32 that in 
dealing with question of hours of work 
and overtime by paragraph 10.46 of 
the Award, Mr. Justice Desai, provided 
that the members of the watch and 
ward staff are excluded from the pro- 
visions relating to the hours of work 
and overtime, is not accurate. On the 
other hand, I have already indicated 
the resulting position, with reference to 
paragraph 10.46. The only saving 
feature is the last sentence occurring 
in clause (14) of paragraph 23.32 which 
states : 


‘* Save as otherwise expressly provided 
in this award, I give no directions in 
connection with those demands.” 


‘21. In view of this sentence, I do not pro- 
pose to assume, and it will not be fair for 
me to hold, that Mr. Justice Desai was 
contracting himself when he made such 
a statement in clause (14) of paragraph 
23.32, as contrasted with the actual direc- 
‘tions contained in paragraph 10.46, with 
the result that the three features, which 
I have referred to as resulting from the 
Sastry Award, the decision of the Labour 
Appellate Tribunal and Desai Award, 
must be held to hold the field, notwith- 
standing the inaccuracy that is found 
in clause (14) of paragraph 23.32 of the 
Desai Award. 


22. This conclusion of mine immedi- 
ately takes me to the question as to 
whether there are any enactments in the 
State, dealing with the hours of work and 
overtime wages. It is admitted before 
me that the Madras Shops and Estab- 
lishments Act, 1947 (hereinafter referred 
to, the State Act) will apply to the case 
of banks, like the petitioner. However, 
it is contended, that by virtue of two 
notifications of the Government made in 
pursuance of section 6 of the State Act, 
which enables the Government to exempt 
by notification, either permanently or 
for any specified period, any establish- 
ment or class of establishments, or person 
or class of persons, from all or any of 
the provisions of the Act, subject to 
such conditions as the State Government 
deem fit, the State Act does not apply. 
In exercise of the powers conferred by 
this section, the Government by G.O. 
No. 4393, Development, dated 2gth 
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August, 1949, exempted persons employed 
as watchmen from the applicability of 
Chapters II and III of the Act. Section 
14 (1) of the State Act states that no 
person employed in any establishment 
shall be required or allowed to work for 
more than eight hours in any day and 
forty-eight hours in any week, provided 
that any such person may be allowed 
to work in such establishment for any 
period in excess of the limit fixed under 
this sub-section, subject to payment of 
overtime wages, if the period of work, 
including overtime work, does not exceed 
ten hours in any day and in the aggre- 
gate-fiftyfour hours in any week. Section 
15 of the Act provides that the periods 
of work of a person employed in an estab- 
lishment shall be so arranged that along 
with his intervals for rest, they shall not 
spread over more than twelve hours in any 
day. These two sections occur in 
Chapter III of the State Act. There- 
fore, by virtue of the exemption referred 
to above, it will follow that so long as 
that exemption was in operation, sections 
14 and 15 did not apply to watchman. 
If these two sections did not apply, what 
really applied would be the Sastry 
Award, as modified by the decision of the 
Labour Appellate Tribunal, to which 
I have already made reference. How- 
ever, in 1961, the Government issued a 
fresh notification in G.O.Ms. No. 5453, 
Industries, Labour and Co-operation 
(Labour) dated gth September, 1961, 
to the following effect : 


“In exercise of the powers conferred 
by section 6 of the Madras Shops and 
Establishments Act, 1947 (Madras 
Act XXXVI of 1947) and in super- 
session of late Development Depart- 
ment Notification No. 870 dated the 
29th August, 1959, published at page 
1427 of Part I of the Fort St. George 
Gazette dated the 5th September, 1949, 
the Governor of Madras hereby exempts 
the watchmen and messengers employed 
in establishments from the provisions 
of sections 9, 10, 14 and 15 of the said 
Act subject to the following conditions 
namely :— 


(1) The spread over shall not exceed 
16 hours on any day and an interval 
of not less than 30 minutes shall be 
allowed for meals. 


n] 


| 
(2) Exemption from the p.ovisions of 
sub-section (1) of section g and sub-sec- 
tion (1) of section 14 of the said Act shall 
apply only in the case of a person who 
wo-ks during night provided that work 
shall be given by turn and that over- 
time wages at twice the ordinary rate 


of shall be paid-in accordance 
with provisions of section 31 of the 


said Act.” 
t 

23. Thus, it will be seen that the scope 
of this exemption is much narrower than 
the scope' of the earlier notification of 
1949. ‘The real object of this exemption 
is that with reference to night watchman, 
it will not be realistic or practicable to 
fix this spread over at 12 hours and 
it has to be fixed at 16 hours. Having 
‘come to this conclusion, the Government 
provided’ that if the night watchman 
works by! turn and is paid owertime 

es at twice the ordinary rate of wages 
A apna with the provisions of 
section 31! of the State Act, he will be 
exempt from section 14 (1) of the said 
Act. The real and practical result of 
this notification is only to modify section 
15 of the) State Act, by changing the 
spread over period from 18 hours to 
16 hours.' Apart from this, there is 
no material change, in relation to the 
matter in controversy, brought about 
by the notification in question, since 
this also insists on the payment of over- 
time wags, though at twice the ordinary 
rate. Here again, the question for consi- 
deration will be, whether the ‘case of 
the first respondent in the respective 
writ p3titions fell within the scope of 
condition No. (2) of the notification, and 
if it falls} within condition No. (2), 
naturally the exemption provision will 
apply and! the provisions of the Award 
which itself had referred to this State 
enactment will apply. Consequently, we 
are agiin |thrown back ony the original 
question with which we started, namely, 
whether the watchman who is‘off watch ’ 
can be said to be working so as to enable 
the hours| of ‘off watch’ to be inclu- 
ded in his working hours, entitl ng 
him to ‘claim overtime wages. In 
my opinion, the only conclusion that is 
possible, with reference to the facts of 
this case, jis that the hours when the 
watchmen lan stated to be ‘off watch’ 
must be included in the working hours 
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of the first respondent in the respective 
writ petitions. With reference to Exhibits 
P-1 and B-1, the position that emerges 
is’ (1) that the two watchmen have to 
report for duty at 6 P.m.; (2) they are 
not at liberty to leave the premises till 
8 A.M. or 9 A.M. next morning, as the 
case may be, till they are relieved by the 
messenger; (3) during the entire period 
the watchmen should not divest thems 
selves of their uniform or accoutrements; 
(4) even though they are on watch in 
turns, the watchman ‘off watch’ has to 
remain on the premises and though 
allowed to sleep ‘is not permitted to 
sleep anywhere he likes and he . is 
required to sleep near’ the strongroom 
door or as near to it as practicable and 
(5) even during this ‘off watch’ hours, 
when the watchman is sleeping, he is 
liable to be awakened by the watch- 
man ‘on watch’ in case of any emergency. 
is emergency need not noc 
be an untoward event and may be even 
a necessity on the part of the watchman 
on duty to go out even for a short time, 
when he cannot leave the premises 
unattended and unwatched, and he will 
have to wake up the watchman asleep 
and ask him to keep watch till he returns. 
With reference to these facts, I am fully 
satisfied that even a watchman who is 
allowed to sleep, when he is ‘off watch’ 
can be stated to be working and cannot be 
stated to be ‘off duty’. The very impor- 
tant and dominant factor that has to 
be noticed in this context is, that neither 
of the watchmen is at liberty to leave the 
premises, even if he is ‘off watch’, .and 
whether ‘on watch’ or ‘off watch’, he 
has to remain on the premises and if he 
fails to do so, certainly he will be guilty 
of deriliction of his duty. | One other 
expression occurring in Exhibit B-r 
is significant. I have already extracted 
paragraph (1) of Exhibit B-1. That 
paragraph uses the expression ‘The guard 
will come on duty fully dressed and must 
not divest themselves of their uniform or 
accoutrements at any time during their period 
of duty, which will ordinarily be from 6 P.M. to 
9 A.M.” (Italics are mine). Thus, it 
will be seen that the entire period, 6 p.m. 
to gA.M., is treated by the employers 
as the period of duty with reference to 
the watchmen. Under these circum- 
stances, it is impossible to come to any 
other conclusion than the one the second 
respondent has come to in these cases. 
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‘24. Before me, the learned Counsel for 
the petitioner sought to contend that the 
watchman is permitted or allowed to 
sleep in the bank’s premises only for his 
convenience, because the duty hours 
when the watchman is ‘on watch’ is 
of short duration, 2 to 3 hours, and ifa 
person ‘off watch’ has to go out, it may 
not be possible for him to come in time 
to take over from the man who is ‘on 
watch’, Iam unable to appreciate this 

ent. If that was the intention, 
Exhibit P-1 or Exhibit B-1 will be in 
different terms. They would have merely 
provided that the watchman ‘off watch’ 
will be at liberty to sleep in the premises, 
if he considered it desirable or necessary 
for the purpose of taking over from the 
other watchman, when his turn comes. 
What exactly Exhibit P-1 or Exhibit 
B-1 does is not to give such liberty to 
the watchman concerned, but to require 
the watchman to remain in the premises. 
He is compelled to remain in the premises, 
and even when he wants to sleep he can 
sleep only in front of the strong-room 
door or as near to it as practicable. 
Consequently, it is clear that the peti- 
tioner bank itself requires the presence 
of the watchman ‘off watch’ to 
guard the strong-room and _ it is only 
for that purpose he is required to remain 
at the premises and allowed to sleep in 
front of the strong-room door, or as 
near to it, with the liability to be awakened 
at any time by the other watchman ‘on 
watch’. Under these circumstances, I 
am of the view, that the conclusion of 
the Labour Court on the preliminary 
point is correct and no error of law 
apparent on the face of the record, or 
any want of jurisdiction, has been made 
out with reference to that conclusion. 


25. One further argument that was 
advanced before me with reference to 
the conclusion of the Labour Court on 
the preliminary point, is that it is section 
31 of the State Act that will apply and 
the first respondent in the respective 
writ petitions would be entitled to over- 
time wages at twice the rate of the normal 
wages. No doubt, that was the case put 
forward by the first respondent in these 
writ petitions in the claim preferred by 
them before the second respondent. 
But the second respondent ultimately 
granted them overtime wages at the 
rates provided in Sastry Award and 
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repeated in Desai Award subsequently. 
Since no” writ petitions have been filed 
challenging the quantum of the overtime 
wages determined by the second res- 
pondent, it is unnecessary for me to 
express any opinion, whether section 31 
of the State Act would at all apply with 
reference to the facts of these cases. 


26. For these reasons, I hold that there 
are no merits in these writ petitions. 
They are dismissed. There will be no 
order as to costs in any of these writ 
petitions. 

V.S. Petitions dismissed, 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 

Present.—V. V. Raghavan, J. 


Abdul Kareem (died) and five others 





(L. Rs.) Appellants* 
a. 

The Special Officer for Wakfs, Madras 
and others Respondents. 


Wakfs Act (XXIX of 1954), section 57— 
Declaration that property is wakf property— 
Notice to person affected (muthawallt) essential 
—Publication in the Gazette, not suf ficient— 
Enquiry preceding notification —No witnesses 
examined—Vague particulars in the Gazette 
eer illegal—Liable to be 
set i 


In proceedings to notify a wakf under the 
Wakfs Act, notice of the enquiry prior to 
the making of the report must be given 
to the persons affected like the muthawalli. 
The publication in the Gazette is not 
sufficient. In a case where no witnesses 
were examined by the Assistant Commis- 
sioner of the Wakf Board, where the 
particulars entered in the publication in 
the Gazette were vague, that the name 
of the wakf alone was given without 
specifying its exact location and where 
there was no indication to identify the 
property, where the annexure to the 
notification showed that notice was not 
served on the muthawalli as he was 
absent, the declaration that the suit 
property is wakf property is illegal. 
[Paras. 6 and 7}. 


Appeal against the Decree of the Court 
of the Subordinate Judge of Cuddalore 





* S. A. No. 849 of 1965. 
30th April, 1971. 


14) 


in Appeal Suit No. 249 of 1963, preferred 
against the decree of the Court of the 
District Munsif of Cuddalore in Original 
Suit No. 50 of 1961. 


M. A. Sathar Sayeed, Amjad Nainar and 
T. Srinivasan, for Appellants. 


S. V. Venkatasubramaniam, for Respondents. 
The Court delivered the following 


Juvemenr.—Plaintiff is the appellant. 
Suit is for declaration that the publication 
dated 6th May, 1959 in the Official 
Gazette in respect of the suit property 
declaring; that it is a wakf property is 
illegal, ulira vires and void in so far as it 
is against the plaintiff and defendants 
2 to 5 and for setting aside the same. 


2. The plaint allegations are that the 
suit property belongs to the plaintiff and 
defendants 2 to 4, that the fifth defendant 
is the usufructuary mortgagee of the said 
property: and that the suit property is 
not wakf p-operty within the meaning 
of the Wakf Act but p-ivate property 
belonging to the plaintiff and defendants 
2to 4. The authorities, however, called 
upon the' plaintiff to register the suit pro- 
perty as wakf p-operty and the plaintiff 
pall toe the claim. While so, the 

laintiff’s case is that the suit p-operty 
has been notified as wakf property and 
that the plaintiff was informed on 6th 
October,, 1960 of the publication in the 
Gazette dated 6th May, 1959 of the suit 
property as wakf property. The plain- 
tiff’s further case is that no enquiry was 
made in determining the character of the 
suit p-operty and that the enquiry, if any 
was if at all done behind his back and 
that the publication is ultra vires of the 
Act, 


3. The 'first defendant filed a written 
statement contending that the suit pro- 
perty is wakf property dedicated to the 
support of the burial ground, that the 
Assistant Commissioner of Wakfs after 
due enquiry furnished the report under 
section 4 (3) of the Wakf Act to the 
Government, that the publication in the 
Gazette was made in consequence thereof 
and further that the suit is barred by 
limitation as it was filed beyond the period 
of one year provided under section 6 
(1) of the Act. 


4. Defendants 2 to 4 support the plain- 
tiff, and ithe fifth defendant filed a sepa- 
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rate written statement putting forward 
the same case as that of the plaintiff 
and further contending that his mort- 
gage is supported by consideration and 
that he has been in possession of the 
property from the date of the usufruc- 
tuary mortgage. 


5. The trial Court dismissed the suit 
holding that the suit property is wakf 
property and not pvivate property, that 
the suit was barred having been filed 
beyond one year period provided and 
that the prescribed procedure has been 
followed in declaring the property as 
wakf property. The plaintiff filed A.S 
No.249 of 1963 on the file of the Subor- 
dinate Judge, Coimbatore, and the learned 
Judge confirmed the decision of the trial 
Court on all the points and dismissed the 
appeal, The plaintiff has filed the above 
second appeal, 


6. The learned Counsel for the appellant 
contends that the publication in the 
Gazette was made without making the 
requisite enquiry and without notice to 
him. There is considerable force in 
the contention of the learned Counsel, 
The learned Subordinate Judge, in 
paragraph 7 observed that no witnesses 
were examined by the Assistant Com- 
missioner of the Wakf Board. It i 

further seen that the particulars entered i 

the publication in the Gazette are vagu 

inasmuch as under column No. 1 the 
name of Wakf alone is given as Pudu- 
palayam Burial Ground Wakf, without 
specifying its exact location. Under the 
head ‘Name of the village’ the entry is 
Manjakuppam; and in column No, 3 it 
is shown ‘pious, religious and charitable 
for the support of the burial ground’, 
Except that the place of the wakf is 
given as South Arcot District, there is 
no other indication to identify the pro- 
perty. There is an annexure to the noti- 
fication and Entry No, 11 of the annexure 
shows that no notice was served on the 
muthawalli. The actual Entry No. 11 
in the annexure runs: “The muthawalli 
is absent at Pondicherry and his address 
is not known”. It is therefore clear that 
no attempt was made to serve the mutha 

walli. I am therefore satisfed that the 
complaint of the appellant that he has 
not been served with notice of the enquiry 
prior to the making of the report has been 
made out. 
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7. In a similar situation Alagi iswami, 
J., in W.P. No. 1142 of 1966 held (Syed 
Hussain v. The State Wakf Board, by 
Secretary (not reported) : 


“The publication in the Gazette is 
hardly a proper substitute for notice to 
the person affected. Not everybody 
is expected to look into the tte 
every day at the risk of his losing his 
property rights. Publication in the 
gazette must be accompanied by 
notice to the persons affected. Other- 
ise there will be absence of the 
of natural 








The said judgment was confirmed in 
appeal. Following the above decision, 
I allow the appeal and set aside the 
decrees of the Courts below. It is open 
to the first defendant to take proper steps 
after issue of the requisite notice to the 
routhawalli and making an enquiry to 
notify the same as a wakf if in his opinion 
it is found to be wakf property. The 
Madras Wakf Board is impleaded as the 
first respondent in the second appeal. 
It is unfortunate that no one has repre- 
sented the Wakf Board. There will be 
mo order as to costs. No leave. 


V.S. Appeal allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present.—G. Ramanujam, J. 





N. Thangappan .. Petitioner®* 
d. 

Subadra .. Respondent. 
Madras Mi Act (XXII of 


‘arumakkathapam 

1933), section 7—Application by husband for 
dissolution of marriage with res, wife— 
Application in turn by wife seeking permanent 
alimony, under section 10-B introduced in the 
Madras Act by the Kerala Act (XXVI of 
1958)—Wife not entitled to file application 
under the Kerala Act (XXVI of 1958), 
States Reorganization Act (XXXVII of 1959), 
sections 119, 120—~Scope and effect. 

"The rights of parties are governed by the 
‘provisions of the Madras Marumakka- 
thayam Act without the amendment 


4C.R.P. No. 184 of 1970. 30th April, 1971. 
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made by the Kerala Act and the respon- 
dent is not entitled to claim permanent 
alimony on the basis of section 10-B of 
the Kerala Act (XXVI of 1958). 


The codifying Madras Act of 1932 applied 
to all Hindus in the then Presidency of 
Madras who are governed by the 
Marukkattayam law of inheritance and 
to all Hindus outside the said presidency 
governed by the said law in respect of 
the properties within it. Even after 
the States Reorganization Act, 1956, 
the said Madras Act continues in force 
and applies to all Hindus in the p-esent 
State of Madras, who are governed by 
the Marumakkattayam law of inheri- 
tance, and all Hindus outside that State 
governed by that law in respect of pro- 
perties within the State. { Para. 3.] 


Under sections 119 and 120 of the States 
Reorganization Act, 1956 the Madras 
Act which is a law made by the composite 
State continues to apply to those areas 
which were originally in-the composite 
State of Madras but subsequently added 
to the Kerala State, with such modifi- 
cations and adaptations which the Kerala 
Legislature might think fit to make. 
[Para. 3.] 


The Kerala Legislature, of course, has 
the power to legislate in respect of persons 
and properties within the State of Kerala, 
But it has no power to legislate is respect 
of persons and properties within the 
State of Madras and governed by the 
Madras Act as passed by the Madras 
Legislature. [ Para. 3.] 


If the amendments introduced by the 
Kerala Act is deemed to be operative in 
all places, where the Madras Marumak- 
kattayam Act operates, it will mean that 
the Kerala Legislature is empowered to 
pass a law in respect of territories not 
subject to its legislative control. That 
will normally offend Article 245 of the 
Constitution. [Para. 5.] 


No exception can be taken to the p~inciple 
that the personal law of the parties can- 
not be got rid of except by legislation or 
in a mode recognized by law. But the 
case in question is one where two personal 
laws are to be in operation and such 
cannot be the situation. [Para. 9.] 


Petition under section 115 of Act V of 
1908 praying the High Court to revise 


- 


iN 


the order of the Court of the VIII Asst. 
City Civil Judge, Madras, dated 7th 
July, 1969 and made in I.A. No. 4481 
of 1968 in O.P. 436 of 1967. 


M. K. Nambiar, K. K. Venugopal, S. Rama- 
lingam and P. Chidambaram, for Petitioner. 


P. Anandha Nair, for Repondent. 
The Court made the following 


Orvrr.—The petitioner herein filed 
an application O.P. No. 436 of 1967 
under section 7 of the Ma Marumak- 


kattayam Act, 1932, hereinafter referred 
to as the Madras Act, for dissolution of 
his marriage with the respondent on the 
und that the respondent was suffering 
om chronic disease from her childhood 
and that it was not possible for the peti- 
tioner to have a married life with her. 
That petition was resisted by the respon- 
dent contending that she is not suffering 
from any disease or illness. She in her 
turn filed I.A. No. 4481 of 1968 for 
permanent alimony at the rate of Rs. 75 
per month under section 10-B introduced 
in the Madras Act by the Kerala Act 
XXVI of 1958, hereinafter referred to 
as the Kerala Act, and I.A. No. 4482 
of 1968 for Rs. 200 for the expenses of 
the litigation. In the application for 
alimony the petitioner contended that 
an application for alimony under section 
10-B introduced by the Kerala Act will 
not lie, as the Kerala Act had no appli- 
cation within the Madras State. The 
main O, P. for dissolution of marriage as 
well as the said applications filed by the 
respondent for permanent alimony and 
for the cost of the litigation were disposed 
by a common judgment. The Lower 
Court held that under section g of the 
Madras Act the petitioner is entitled to 
have an order for dissolution of marriage 
as the petition for dissolution has not 
been withdrawn within 6 months after 
the service of the petition on the respon- 
dent. On, the question whether the 
respondent is entitled to any permanent 
alimony, it has held that under section 
10-B introduced in the Madras Act by 
the Kerala Act she is entitled to the same 
and fixed the rate of permanent alimony 
at the rate of Rs. 30 per month. The 
Lower Court also ordered a sum of Rs. 50 
towards legal expenses of the respondent. 
This revision is however, directed only 
against the order passed by the Lower 
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Court in I.A. No. 4481 of 1968 directing 
the petitioner to pay a permanent alimony 
at the rate of Rs. 30 per month to the res- 
pondent. Hence the only question that 
arises for consideration in this revision is. 
whether the respondent is entitled to 
invoke the provisions in section 10-B. 
which have been introduced in the Madras 
Act by the Kerala Legislature. 


2. According to the Lower Court the 
amendments introduced by the Kerala Act.’ 
after the Reorganisation of States would 
apply to all persons who are governed. 
by or entitled to invoke the original Act. 
The learned Counsel for the petitioner 
questions the correctness of that view. 
It is contended by Mr. M. K. Nambiyar, 
learned Counsel for the petitioner that 
the law applicable to the parties herein 
is only Madras Marumakkattayam Act, 
1932 as enacted by the Madras Legis- 


lature, that subsequent amendments 
made by the Kerala Legislature 
in that Act in its application to 


certain areas which are now in Kerala 
State but originally formed part of the 
composite State of Madras, cannot be 
made applicable to the residuary State 
of Madras, that the amendments intro- 
duced by the Kerala Legislature will be 
operative only within the State of Kerala 
and not in relation to persons residing 
within the Madras State and governed 
by the provisions of Madras Act as passed 
by the Madras Legislature. It is pointed 
out that so far as Madras Act is concerned. 
it does not made a provision for any 
permanent alimony being granted by a 
Court in a proceeding for dissolution of 
marriage, that the new right created by 
section 10-B introduced by the Kerala 
Act cannot be operative in the Madras 
State, and that the Madras Act without 
the said amendment alone will be appli- 
cable in that area. 


3. It is seen that before the enactment 
of the Madras Marumakkattayam Act, 
1932 by the Madras Legislature the 
personal law of the Hindus who were 
governed by the Marumakkattayam was 
mostly customary, that it was for the 
first time the customary law relating to 
Marriage, guardianship, intestate suc- 
cession, family management and parti- 
tion was codified under that Act and tha 

the Act has been made applicable to all 
the Hindus in the then Presidency of* 
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Madras who are governed by the Maru- 
makkattayam law of inheritance and 
to all Hindus outside the said Presidency 
governed by the said law in respect of 
the properties within it. Even after 
the States Reorganisation Act, 1956, 
the said Madras Act continues in force 
and applies to all Hindus in the present 
State of Madras, who are governed by the 
Marumakkattayam law of inheritance, 
and all Hindus outside that State, 
{governed by that law in respect of pro- 
perties within the State. Under sections 
11g and 120 of the States Reorganisation 
Act, the Madras Act which is a law made 
by composite State continues to apply to 
those areas which were originally in 
the composite State of Madras but 
ubsequently added to the Kerala State, 
with such modifications and ‘adaptations 
which the Kerala Legislature might 
think fit to make. In this case after the 
Reorganisation Act the Kerala Act 
introduced sections 10-A and 10-B to 
the Madras Act in its application to the 
areas within the Kerala State. The 
Kerala Legislature, of course, has the 
power of legislate in respect of persons 
and properties within the State of Kerala 
and continue to be governed by the 
Madras Act even after the States Reorga- 
nisation Act. But it has no power to 
legislate in respect of persons and pro- 
perties within the State of Madras and 
governed by the Madras Act as passed 
by the Madras Legislature. Therefore, 
when the petitioner filed an application 
under section 7 of the Madras Act 
seeking to enforce his rights under the 
Madras Act in the Lower Court,- the 
respondent cannot invoke the rights con~ 
ferred under section 10-B which have 
been introduced by the Kerala Legisla- 
ture in respect of (1) Hindus in the State 
of Kerala who are governed by Marumak- 
kattayam law of inheritance or (2) 
Hindus outside that State governed 
by that law in respect of properties within 
that State. Section 50 of the Madras 
Act provides that the provisions of the 
Act will not affect any rule of Marumak- 
kattayam law, custom or usage, except to 
to the extent expressly laid down in that 
Act. The learned Counsel for the peti- 
tioner seems to be right in his contention 
that there being no rule of Marumak- 
kattyam law either by custom or usage 
recognising a right of the wife to get 
permanent alimony in the case of dis- 
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solution of marriage, the respondent 
cannot enforce a provision which was not 
in the Madras Act as passed by the 
Madras Legislature and assert her rights 
to get a permanent alimony based on 
the amended provisions in section 10- 

introduced by the Kerala Act. 


4. Section 10-B of Kerala Act XXVI 
of 1958 in so far as it is relevant for the 
purpose of this case is set out: 
‘Permanent alimony and maintenance : 
(1) Any Court exercising jurisdiction 
under this Chapter may on application 
made to it for the purpose by either 
the wife or the husband, as the case 
may be, order that the respondent shall 
while the applicant remains unmarried, 
pay to the applicant for her or his 
maintenance and support such gross 
sum or such monthly or periodical sum 
for a term not exceeding the life of the 
applicant as, having regard to the 
respondent’s own income and other 
property, if any, the income and the 
other property of the applicant and 
the conduct of the parties, it may seem 
to the Court to be just, and any such 
payment may be secured, if necessary, 
by a charge on the immovable pro- 
perty of the respondent.” 
As already pointed out the right to get 
a permanent alimony was not recognised 
either by custom and usage or under the 
Madras Act as passed by the Madras 
Legislature. Such a right was for the 
first time, conferred by the said statutory 
provision made by ihe Kerala Legisla- 
ture. 
5. In Kochunni v. State of Madras and 
Kerala! the Supreme Court has laid down 
that the Madras Marumakkattayam Act 
of 1932 whereunder the members of the 
Malabar tarwad were given a right to 
enforce partition of tarwad properties 
or to have them registered as impartible 
as provided by the Madras Legislature 
in 1955 will not have extra-territorial 
operation so as to affect the Sthanis 
or their estates in Kerala State in respect 
of properties situate in the quondam 
Cochin State. In Jagir Kaur v. Jaswant 
Singh?, the scope of the words ‘resides’ 
and ‘last resided’ in section 488 (8) 


1. (1960) 3 S. C. R 887: (1961) 2 S.C.J. 443 : 


A.I. R.1960 S.C.1 
2. (1964) 2 S.C. R G3: (1964) pee (Crl.) 
ALR. 63 S.C. 


254 : (1964) 1 S.C. J. 386 : 
1521. - 
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of the Code of Criminal Procedure, came 
to be considered, and it was held that the 
words must be understood with some 
limitation so that the jurisdiction con- 
ferred by that section does nòt extend 
to places outside India, as otherwise the 
operation 'of the section would extend 
to areas over which the Indian Legis- 
lature has no legislative control, and 
that when section 488 (8) speaks of a 
District where a person last resided with 
his wife, it can only mean where he last 
resided with his wife in any district in 
India other than Jammu and Kashmir. 
The principle laid down by Their Lord- 
ships of the Supreme Court in that case 
is that the law made by a Legislature 
should have operation only within the 
cerritories over. which it has legislative 
control, and that even if the legislative 
provision! purports to be wide in its 
amplitude, it has to be understood in a 
limited sense so as to have operation within 
its tercitories. In this case the Kerala 
Act XXVI of 1958 which brought in 
certain amendments to the Madras 
Marumakkattayam Act of 1932 cannot 
be said to have amended the Madras 
Act in its application to Madras State. 
‘The amendment can have a limited 
operation restricted to the areas within 
the legislative control of the Kerala 
Legislature. If the amendments 
introduced by the Kerala Act is deemed 
to be operative in all places, where the 
adras Marumakkattayam Act operates, 
it will mean that the Kerala Legislature 
is empowered to pass a law in respect of 
territories not subject to its legislative 
mtrol. That will normally offend 
icle 245 of the Constitution, for the 
erala Legislature cannot make a law 
aving an extra-territorial jurisdiction, 


6. In !Halsbury’s Laws of England, 
Volume 36, third edition at page 429 it 
js stated: 


“The persons to whom statutes apply : 
‘The persons on whom a N A 
statute is intended to operate are to be 
gathered from the language and pur- 
view or that statute but the pre- 
sumption is said to be that Parlia- 
ment is concerned with all conduct 
taking place within the territory or 
territories for which it is legislating 
in the particular instance, and with 
.no other conduct, In other words, 
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the extent of a statute and the 
limits of its application, are prima 
facie the same.” 


7. In Macleod v. Attorney-General for 
New South Wales!, the Judicial Com- 
mittee had to construe the scope of section 
54 of the Criminal Law Amendment Act, 
1883 (46 Vict. No. 17) which ran as 
follows: 


“Whosoever being married marries 
another person during the life of the 
former husband or wife, wheresoever 
such second marriage takes place, 
shall be liable to penal servitude for 


7 years.” 
8. Their Lordships held that the 


words ‘‘whosoever and wheresoever’’ must 
be intended to apply to those actually 
within the jurisdiction of the Legislature 
and that there was consequently no 
jurisdiction in the Colony to try a person 
for the offence of bigamy alleged to have 
been committed in the United States of 
America. Their Lordships were of the 
opinion that if a wider construction is 
applied to the statute so as to comprehend 
all persons all over the world, the statu- 
tory provision would have been beyond 
the jurisdiction of the Colony of New 
South Wales to enact such a law, that the 
jurisdiction of that Colony to enact a law 
should be confined with their own 
territories and that the maxim which 
has been more than once quoted 
“ Extra territorium jus dicenti impune non 
paretur ° would be applicable to such 
a case. Having regard to the principle 
that a Legislature can make a law so as 
to have operation within its own terri- 
tories, the amending law made by the 
Kerala Act cannot have any operation 
within the territories of the Madras 
State, where the Madras Marumakkat- 
tayam Act of 1932 is applicable, as 
otherwise, the Kerala Legislature would 
be making a law with extra-territorial 
operation, which it cannot do. 


9, The learned Counsel for the respon- 
dent, however, refers to the decision in 
Venkataraman v. Janaki?, as supporting 
his stand that the personal law of the 
parties will continue to operate wherever 
they are, and that the parties here being 





1. L.R. 1891 AC. 455. 
2. (1939) 1 M.L.J. 520:49 L.W. 403. 
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admittedly governed by the Marumak- 
kattayam law will be bound by the 
amending law passed by the Kerala 
Legislature. In that case, Venkataramana 
Rao, J., expressed the view that the 
personal law of a person in all matters will 
continue to govern him and that he 
cannot get rid of it however fixed his 
determination was, and that it must only 
be done in a mode recognised by law 
relying on the following passage of 
Mayne in his book on Hindu Law: 


“A man cannot alter the law applicable 

to himself by a mere declaration that 

he is not a Hindu. He can only alter 

his existing status by becoming a 

member of such a religion as would 

destroy that status and give him a new 
‘ one,” ; 3 


No exception can be taken to the principle 
laid down in that case that the personal 
law of the parties cannot be got rid of 
except by legislation or in a mode recog- 
nised by Jaw. But in this case there are 
two personal laws in operation; one is the 
Madras Marumakkattayam Act of 1932 
applicable to all Hindus within its terri- 
tories governed by Marumakkatta 
law of inheritance and the other a diffe- 
rent personal law that is the Madras 
Marumakkattayam Act, 1932 as amended 
by the Kerala Act, which is in operation 
only in respect of Hindus living within 
Kerala State and governed by the 
Marumakkattayam law. If the respon- 
dent’s contention were to be accepted, 
all Hindus governed by Marumakkatta- 
law of inheritance will be governed 
y two pieces of legislation, one made by 
the Madras Legislature and another made 
by the Kerala Legislature. Such cannot 
be the situation. Under sections 119 
and 120 of the States Reorganisation 
Act, 1956 the Madras Marumakkattayam 
Act of 1932 will continue to have operation 
in territories which have been taken 
away from the composite State of Madras 
and added to the Kerala State subject 
to such adaptations and modifications 
as may be made by the Kerala Legisla- 
ture in relation to such territories. There- 
fore, the modifications made by the 
Kerala Legislature to the Madras Maru- 
makkattayam Act of 1932 can have 
effect only in relation to the territories 
which have come within its legislative 
control, 
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10. On a due consideration of the 
matter I am clearly of the view that the 
rights of parties before me have to be 
governed by the provisions of the Madras 
Marumakkattayam Act without the 
amendment made by the Kerala Act, 
and that the respondent is not entitled 
to claim permanent alimony on the basis 
of section 10-B of the Kerala Act XXVI 
of 1958. The Civil Revision Petition 
is, therefore, allowed but, in the circum- 
stances without costs. i 


VS. Revision allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—G. Ramanujam, 7. 


Sha Jetmull Genmull Petitioner* 


U. 


Gocooldass Jamunadass & Co., repre- 
sented by its partner Govindass Paru- 
shothamdas Respondent. 


(A) Madras Buildings (Lease and Rent Control) 
Act (XVIL of 1960), section 10 (8)—Appl- 
cability—Eniction petition by firm, of which 
owner of building is a partner—Whether can be 
treated as filed by owner—Signing evictiom 
petition by owner—Whether amounts to 
written consent. 


Eviction petition filed by the firm cannot 
be treated as one filed by the owner and, 
as such section 10 (8) of the Act will stand: 
attracted to the present eviction petition.: 
But the signing of the petition for eviction. 
by the owner can be construed as the: 
written consent for the firm filing an 
eviction petition and the eviction petition 
filed by the firm cannot be rejected on the 
ground of non-compliance with section 
10 (8) of the Act. For the purpose of the 
application of section 10 (8) of the Act, one 
has to find as to who is the owner of the 
property and who is entitled to evict the 
tenant, and admittedly, he having signed: 
the petition for eviction as partner of the 
firm he should be deemed to have 
given. his written consent for the eviction. 
petition being filed against the petitioner 
by the firm. [Para. 7.]} 


*C.R.P. No. 726 of 1970. 
30th September, 1970. 
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(B) Madras Buildings (Lease and Rent 
Control) Act (XVIII of 1960), section 
10 (2) (iii)—Seope of—Construction and 
object of —Acts of waste—Meaning of. 


The words ‘‘ value and utility ” referred 
to in section cannot be construed in a 
disjunctive, manner. The Legislature has 
clearly intended to prohibit a tenant from 
causing damage to the building or doing 
any act which may affect the utility of 
the building. There may be cases in 
which acts of the tenant may- add to the 
utility of the building for sometime but 
they may cause serious damage to the 
building. There may also be cases where 
there might not be any damage to the 
building but the utility of the building 
might be seriously affected. In either 
of these cases the tenant should be held 
to have committed acts of waste as com- 
ing under:that section. The tenant can- 
not escape the operation of section 10 (2) 
(tit) merely on the ground that the acts 
committed by him have added to the uti- 
lity of the building, if they seriously impair 
its value, ! [Para. 9.] 


It cannot be said that so long as the utility 
of the building has not been affected, the 
tenant could make any alterations and 
additions to the building. Having regard 
to the object of the provision, in section 
10 (2) (ii) of the Act, that is, to prevent 
tenants from making indiscriminate altera- 
tions and additions without the consent 
of the landlord affecting the value and 
utility of the building, any alteration made 
by the tenant which is likely to reduce the 
age of the building or its value, the land- 
lord is entitled to an order of eviction 
even if the additions or alterations have 
added to'the utility of the building. 


[Para. 10.] 
(C) Words and Phrases—‘Acts of waste’. 


Normally waste will mean a spoil or 


destruction to houses, gardens, trees or - 


other corporeal hereditaments and can be 
broadly divided into two divisions, volun- 
tary waste and permissive waste. Volun- 
tary waste is actual or commnissive, as 
by pulling down houses, or altering their 
structure, and permissive waste is a matter 
of negligence and omission as by suffering 
buildings to fall or rot for want of neces- 
sary reparations. In addition to the said 
two broad “‘ divisions of waste ” it is also 
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possible to divide it into ‘‘ameliorating 
waste and equitable waste”. “€ Amelio- 
rating waste” is such voluntary waste as. 
improves the demised premises as where a 
tenant puts a new front to his house. 
“ Equitable waste” consists in acts of 
gross damage, usually the cutting down 
ornamental timber by a tenant. It has 
been held by Courts that turning two 
rooms into one or a hall into a stable, 
building a new house where there was 
none before, pulling down a house even 
though it be rebuilt afterwards are acts 
of waste. It has also been held that it 
is waste to pull down or remove any part 
of a house, as the windows, doors or other 
fixtures annexed to the house either by 
the landlord or by the tenant. [Para. 11.] 


On facts held that the tenant has, without 
the knowledge of the owner, deliberately 
put up a staircase and balcony thus adding 
additional weight to the existing building 
through the opening over the top of the 
staircase and that the tenant should be 
held to have committed acts of waste with- 
in the meaning of section ro (2) (ii), 
notwithstanding the fact that the utility 
of the building might have been increased. 


[Paras. 9 and 15.] 


Petition under section 25 of Act XVIII of 
1960 praying the High Court to revise 
the order of the Court of Small Causes 
(Third Judge) Madras, dated 31st January, 
1970 and made in H.R.A. No. 291 of 
1969 (H.R.C.No. 364 of 1967 Court of 
Small Causes (5th Judge) Madras). 


S. K. L. Ratan for Himmathmul Mardia, 


for Petitioner. 


V. Tyagarajanand V. R. Nagarajan, for 
Respondent. 


The Court delivered the following 


Jopoment :—The respondent-landlord 
applied for eviction of the petitioner- 
tenant from premises No. 13, Kasi 
Chetty Street, Madras-i, under section 
10 (2) (iii) of the Madras Buildings (Lease 
and Rent Control) Act, 1960 (hereinafter 
referred to as the Act) on the ground that 
he had committed acts of waste which 
have impaired the value and utility of the 
building. It was the respondent’s case 
that the petitioner has unauthorisedly and 
without the respondent’s knowledge and 
consent demolished a portion of the roof in 
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the first floor, removed the Burmah teak- 
wood rafters, planks, doors and windows, 
thus considerably damaging the old build- 
ing, that a new staircase has been put up 
leading from the first floor to the second 
floor and that he had also loaded the 
beams of the ground floor by putting up a 
balcony in the first floor without the 
knowledge and consent of the respondent. 
By anotice, Exhibit P-3, dated 7th Novem- 
ber, 1966 the respondent terminated the 
tenancy of the petitioner. 


2. The petition for eviction was resisted 
by the petitioner on the following grounds: 
“The respondent which is a firm of partner- 
ship was not the owner of the premises, 
that one Govind Dass is the owner of the 
same, and that the petition for eviction 
filed by the: firm without the written con- 
sent of the said Govind Dass, the owner of 
the premises was not maintainable in law. 
‘The petitioner denied that he committed 
any act of waste which was likely to 
impair materially the value and utility 
of the building. He also denied that 
any portion of the roof was removed or 
the Burmah-teakwood rafters or planks 
or doors or windows were ever removed. 
Though he admitted the putting up of a 
balcony, he denied that the erection of a 
‘balcony had caused any additional load 
on the beams in the ground floor of the 
premises. He further denied that the 
staircase which he had put up leading 
from the first floor to the second floor had 
damaged the building. The petitioner 
also pleaded that the staircase from the 
first floor to the second floor and the 
‘balcony is in the first floor had been erec- 
ted long earlier with the consent of the 
respondent. He also attributed mala fide 
motive on the part of the respondent to 
evict him somehow. He referred to 
certain earlier eviction petitions filed by 
the respondent against him unsuccessfully 
to show that the respondent is seeking his 
eviction mala fide. 

3. The Rent Controller considered the 
following points : 

(1) Whether the petitioner has unauthori- 
sedly constructed a new staircase on the 
first floor leading to the second floor 


without the knowledge and consent of the 
respondent ? 


(2) Whether the balcony and the stair- 
case were constructed in 1966 as contended 
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by the respondent or whether they were 
constructed in 1958 as alleged by the peti- 
tioner ? 


(3) Whether the petitioner has committed 
acts of waste which have impaired the 
value and the utility of the building ? 


On the first and second points, the Rent 
Controller held, after considering the 
evidence, -both oral and documentary 
adduced on either side, that the peti- 
tioner’s case that he put up the staircase 
and balcony in question in 1958 only with 
the consent and knowledge of the res- 
pondent was not true. This finding has 
been accepted by the appellate authority. 
That finding has not been canvassed 
before me in this revision by the learned 
Counsel for the petitioner and as such it 
has to be taken that the construction of 
the staircase and the balcony was made 
in the year 1966 without the knowledge 
or consent of the respondent. 


4. On the third point the Rent Control- 
ler found that, admittedly there is 
another staircase leading from the first 
floor to the second floor on the side of 
Narayana Mudali Lane, and as such the 
staircase in question put up by the peti- 
tioner in front was not an absolute necessity 
that the petitioner as R.W. 1 had admit- 
ted that the staircase in question had no 
roofing and the rain water would enter 
into the building through the roofing 
over the staircase, and that such rain 
water would cause considerable damage 
to the building which is admittedly more 
than 80o years old, It has also been found 
that the staircase has been put up after 
removing the verandah in the first floor, 
that the balcony in question admittedly 
has no vertical support resulting in caus- 
ing additional load on the old beams 
already existing and that having regard 
to the age, nature and condition of the 
building the construction of the staircase 
and the balcony would materially affect 
the value and the utility of the building. 
On this view he allowed the petition for 
eviction. The appellate authority practi- 
cally agceed with the Rent Controller 
and affirmed the order of eviction and 
dismissed the petitioner’s appeal. Hence 
this revision. 


5. Mr. Ratan, learned Counsel for the 
petitioner raised the point which was 
raised by the petitioner in the counter- 


i 
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affidavit filed before the Rent Controller 
that the eviction petition filed by the firm 
as such is not maintainable without the 
written consent of the owner as required 
under section 10 (8) of the Act. ough 
this point ‘was not considered by the 
authorities below, I allowed the said point 
tobe raised as it did not involve any investi- 
gation of new facts. The learned Counsel 
for the petitioner contends that though 
the firm has been collecting the rents for 
the premises from the petitioner all these 
years, the owner of the building is one 
Govind Dass, one of the partners of the 
firm and he is the person entitled to file 
an eviction petition and that the respon- 
dent-partnership can maintain the evic- 
tion petition only with the consent of 
Govind Dass, the owner of the premises. 
According to the learned Counsel there 
is no specific written consent or permis- 
sion by Govind Dass authorising the 
firm to file the eviction petition against 
the petitioner and that the proceedings 
for eviction initiated by the firm cannot 
be treated as one initiated by the owner, 
one of the partners of the firm 


6. The learned Counsel for the respon- 
dent put forward the following three 
answers to the above contention as to the 
maintainability of the eviction petition: 
(1) that the owner in this case is a partner 
of the firm which has filed the eviction 
petition and as such the eviction petition 
can be treated as one filed by the partner 
who is the owner of the premises. Accord- 
ing to the learned Counsel for the respon- 
dent a firm is only a compendious name 
to denote all the partners and that the 
eviction petition filed by all the partners 
can be treated as one filed by the owner- 
partner; (2) section 10 (8) of the Act 
will apply only to a case of an intermedi- 
ary and'the firm being a landlord as 
‘defined under the Act and having been 
treated as such by the petitioner all these 
years, he not having attorned to the owner, 
the said Govind Dass, there is no ques- 
tion of any consent being obtained for 
filing an eviction petition as required 
under section 10 (8) of the Act, and (3) 
even if section 10 (8) of the Act applies 
to the facts of this case, Govind Dass 
having signed the eviction petition, though 
as a partner of the firm, can be treated as 
having given his written consent for filing 
the eviction petition. 


7. After having considered the rival con- 
tentions as regards the maintainability 
of the petition for eviction, I am inclined 
to hold that the eviction petition filed 
by the firm cannot be treated as one filed 
by the owner, Govind Dass and as such 
section 10 (8) of the Act will stand attract- 
ed to the present eviction petition. But, 
I am agreeing with the contention that 
the signing of the petition for eviction 
by the said Govind Dass can be construed 
as his written consent for the firm filing 
an eviction petition against the petitioner 
and the present eviction petition filed 
by the firm cannot be rejected on the 
ground of non-compliance with section 
10 (8) of the Act. The argument of the 
learned Counsel for the respondent that as 
the petitioner has been paying rent only to 
the firm and has not attorned to Govind 
Dass, who has become the owner of the 
property after the partition in 1962 he 
cannot raise the plea that the firm is not 
the person empowered to evict him from 
the premises is not possible of acceptance. 
Whether there is an attornment by the 
tenant after the property had been allotted 
to the said Govind Dass or not, the fact 
remains that he is the owner of the pre- 
mises and the firm is only collecting the. 
rents on his behalf. For the purpos 

of the application of section 10 (8) of th 
Act, one has to find as to who is the owner 
of the property and who is entitled t 
evict the tenant, and admittedly, h 
having signed the petition for evictio 
as partner of the firm he should be deemed 
to have given his written consent for the 
eviction petition being filed against the 
petitioner by the firm. 


8. The next question that has to be con- 
sidered is whether the petitioner has 
committed acts of waste which have 
materially impaired the value and utility 
of the building. The learned Counsel for 
the petitioner states that the evidence 
adduced in the case is not sufficient for a 
finding that the additions and alterations 
made by the petitioner to the premises 
in question are acts of waste so as to 
attract the provisions of section 10 (2) 
(#2) of the Act. He also contends that 
the additions and alterations made by 
the petitioner have added to the utility 
of the building and as such section 10 (2) 
(ii) cannot be invoked in this case, 
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According to the learned Counsel the 
words ‘‘ value and utility ” referred to in 
section 10 (2) (iti) should be read as value 
and/or utility, and if so read, where the 
acts of the tenant complained of are such 
as to add to the utility of the building, 
eviction cannot be sought under section 
10 (2) (iii). The learned Counsel refers 
to the evidence of P.Ws. 1 and 4 examined 
on the side of the respondent and the 
evidence of the petitioner in defence, 
and submits that the evidence did not 
make out a case for eviction under section 
10 (2) (iii) of the Act. It is not disputed 
that the petitioner had put up the staircase 
leading from the first floor to the second 
floor in the place where there was a 
verandah previously, and a_ balcony 
without the supporting pillars but resting 
on the beam erected by him. It has also 
been found by the Courts below that these 
alterations and additions were made with- 
out the consent of either the respondent- 
firm or the owner, Govind Dass. It is 
also seen that the respondent filed a suit 
in the City Civil Court, Madras, against 
the petitioner for damages and for a 

rmanent injunction restraining him 
rom making any additions and altera- 
tions to the premises and a Commissioner 
had been appointed for inspecting the 
premises and to assess the caused 
to the premises. The Commissioner sub- 
mitted a report filed as Exhibit P-6 in this 
case which showed that the petitioner 
had removed a portion of the terrace in 
the second floor and also the rafters and 
had constructed the staircase in its place. 
That Commissioner was also examined 
in this case as P.W. 3 and he had deposed 
that there were indications of the rafters 
having been removed when he inspected 
the premises in the presence of the parties. 
P.W. 1, the owner of the premises had 
deposed that the building was 70 years 
old, that the petitioner had removed 6 
rafters from the roof of the second floor 
and the teakwood planks underneath tho 
rafters and two windows, that the thick- 
ness of the wall adjoining the staircase had 
been reduced, and that the building would 
not bear the weight of the newly construc- 
ted staircase and balcony. In his cross- 
examination he had stated that the peti- 
tioner has removed the roof and the teak- 
wood planks and rafters and constructed 
a new staircase in that place. P.W. 4, a 
Structural Engineer had deposed that 
the age of the building would be 80 to r00 
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years, that the building is of mud conse 
truction, that he found the rafiers having 
been removed, that a staircase has been. 
constructed after chipping off the old wall, 
that it would not have been advisable 
to construct the staircase in such an old 
building, that the whole building is unsafe, 
that the building may collapse at any 
moment, that the roof over the staircase 
was covered by zinc sheet and that so 
long as the structure stands putting up 
of the balcony and the staircase will add 
to the utility of the building. The peti- 
tioner as R.W. 1 has admitted that after 
erection of the additional staircase in 
uestion there is no roofing at the second 
oor level and if it rains, the rain water 
would enter into the premises, that the 
staircase though plastered at the bottom in 
the upper portion itis not fully plastered, 
that he does not remember if the thick- 
ness of the wall along side the staircase 
had been reduced, that there is no vertical 
support for the balcony he had erected, 
that the balcony is resting on pillars and 
rafters and that the rafters are resting om 
the original pillars. R.W. 2 who is a 
retired Construction Engineer of the 
Madras State Electricty Board deposed 
that the building will not be materially 
affected due to the construction of the 
staircase as it has been erected at the end 
of the building, that the building is not 
extra loaded by putting up of the addi- 
tional construction, that the staircase 
rtion is open on the top, that it must 
hate been open always and that putting 
up of a staircase and balcony will add to 
the utility of the building. 


9. The learned Counsel for the petitioner, 
relying on the evidence of P.W. 4 and 
R.W. 2 that the provision of a staircase 
and balcony will add to the utility of the 
building, contends that the petitioner had 
put up additional constructions adding to 
the utility of the building and that his 
acts cannot therefore be construed as 
acts of waste so as to attract section 10 (2) 
(iii) of the Act. Iamnot in a position 
to construe the words ‘‘ value and utility” 
referred to in the section in a disjunctive 
manner. The Legislature has clearl 
intended to prohibit a tenant from causing 
damage to the building or doing any act 
which may affect the utility of the building. 
There may be cases in which acts of the 
tenant may add to the utility of the build- 
ing for sometime but they may ca 
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serious damage to the building. There 
may also be cases where there might not 
be any damage to the building but the 
lutility of the building might be seriously 
affected. In either of these cases the 
tenant should be held to have committed 
acts of waste as coming under that section. 
The pstitioner in this case cannot escape 
the operation of section 10 (2) (iii) merely 
on the ground that the acts committed by 
him have added to the utility of the build- 
ing, if they seriously impair its value. 
As a matter of fact, P.W. 4 says that so 
Jong as the building stands, the alterations 
and additions will add to its utility. But 
if the additions and alterations are such 
as to curtail or reduce the age of the build- 
ing, it will definitely impair its value. 
The Courts below have specifically refer- 
red to the admission made by the peti- 
tioner as R.W. 1 that there is no roofing 
over the staircase at the second floor level 
and the rain water would enter into the 
premises. : Apart from the question whe- 
ther the staircase has been put after slicing 
off a portion of the adjoining wall and 
whether the staircase has resulted in addi- 
tional load on the old building, allowing 
rain water'to flow into the building through 
the opening at the roof in the second floor 
will definitely cause damage to the build- 
ing. It is not possible to say that the 
Courts below are in error in proceeding 
on the basis of the admission made by the 
petitioner about the rain water being 
allowed to run into the building through 


the opening above the staircase. That 
there is such an opening has also been 
spoken to by R.W. 2, the Engineer 


examined on the side of the petitioner. 
It is pointed out on the petitioner’s side 
that the said admission of R.Ws. 1 and 2 
thas to be ignored in view of the deposi- 
tion of P.Ws. 3 and 4 who have spoken to 
a temporary zinc sheet roofing having 
‘been provided at the top of the stai-case, 
Having regard to the specific admission 
of R.Ws. 1 and 2 the Courts below are 
justified in basing their finding on that 
admission, As regards the balcony, the 
-Courts below have on a consideration of 
the evidence adduced on either side, held 
that theré is no vertical support to the 
balcony and that it is supported by 
rafters which have caused additional load 
on the pillars on which the rafters rest, 
“The Courts below have, therefore, held 
that the construction of the staircase and 


balcony had materially affected the value 
and utillty of the building and that there- 
fore the petitioner is liable to be evicted 
f:om the premises in question. I am 
inclined to agree with them. 


10. It is not possible to accept the peti- 
tioner’s case that so long as the utili 
of the building has not been affected, 
he could make any alterations and addi- 
tions to the building. Having regard to 
the object of the provisions in section ro 
(2) (tt) of the Act, that is, to’ prevent 
tenants from making indiscriminate alter- 
ations and additions without the consent 
of the landlord affecting the value an 
the utility of the building, any alteration: 
made by the petitioner which is likel 
to reduce the age of the building or its 
value, the respondent is entitled to an 
order of eviction even if the additions or 
alterations have added to the utility 
the building. Section 10 (2) (i) talks} 
of acts of waste. 


ts Woodfall “Landlord and Tenant”, 
olume 2, 27th Edition, at 1538 
has stated: “Waste will include such natà 
as pulling down any part of the p-emises, 
making unauthorised alterations such 
as new doorways or windows, removing 
wainscots, floors or any other part of 
the structure or things fixed to the free- 
hold, making two rooms into one, con- 
verting a dwelling house into a shop 
by removing a partition wall etc.”, and 
has quoted Marsden v. Heyes! in support. 
Normally, waste will mean a spoil or 
destruction to houses, gardens, trees, or 
other corporeal hereditaments and can be' 
broadly divided into two divisions 
voluntary waste and permissive waste. 
Voluntary waste is actual or commissive, 
as by pulling down houses, or altering’ 
their structure, and permissive waste is' 
a matter of negligence and omission as! 
by suffering buildings to fall or rot for 
want of necessary reparations. In addi- 
tion to the said two broad ‘‘divisions of 
waste” it is also possible to divide it 
into “‘ameliorating waste” and ‘“‘equit- 
able waste.” ‘‘Ameliorating waste’ is 
such voluntary waste as improves the 
demised premises as where a tenant puts 
a new front to his house. “Equitable 
waste” consists in acts of gross 1 

usually the cutting down prada 
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timber by a tenant. It has been held 
by Courts that turning two rooms into 
one or a hall into a stable, building a new 
house where there was none before, 
ulling down a house even though it be 
rebuilt afterwards are acts of waste. 
It has also been held that it is waste to 
pull down or remove any part of a house, 
as the windows, doors or other fixtures 
annexed to the house either by the land- 
lord or by the tenant. In Hyman v. 
Rose}, while holding that structural altera- 
tions which did not injure the reversion 
nor change the nature of thing demised, 
regard being had to the user of the pre- 
mises. Permissible under the lease 
did not constitute waste, the Court felt 
that it is always a question of degree. 


12. Ramaprasada Rao, J. had held in 
Sha Surajmal Bhalechand v. Punamchand 
R. Shah®, that section 10 (2) (iii) would 
be attracted if the act of a tenant is 
likely to impair the value or utility of the 
building and it is enough if a definite 
or reasonable prospect of such damage to 
the value or utility of the premises existed, 
There the tenant removed the wooden 
partition in the first floor and replaced 
it by pucca walls with no support for 
them on the ground floor of the building 
which was 80 years old, and the Court 
held that an act by which the load of 
an 80-year old building is increased and 
‘such load consists of pucca walls in the 
first floor without any foundation to take 
them in the ground floor, is a deliberate 
act of waste which impair not only the 
value but also the utility of the building. 


13. In Damodaram v. Loganatha*, Rama- 
swami, J., had to construe the scope of 
a similar provision in section 7 (2) (iii) 
‘of the Madras Act XV of 1946. In that 
case the tenant had, without the know- 
ledge of the landlord constructed a 
masonry overhead tank likely to over- 
load the floor which was not in a condi- 
tion to bear the additional weight. 
The defence of the tenant was that the 
putting up of an overhead tank would not 
constitute an act of waste, that it only 
constituted an improvement adding to the 
utility of the building and that he was not 
liable to be evicted on the ground that 


1. L.R. 1912 A.C. 623. 
2. (1967) 80 L.W. 402. 
3. ALR, 1956 Mad. 54. 
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he has committed acts of waste. The 
Court held that the construction of an 
overhead tank in the open terrace of the 
building which cannot bear the addi- 
tional weight was dangerous to the safety 
of the building and that the tenant had 
committed an act of waste within the 
meaning of section 7 (2) (iii) of the Act. 
The learned Judge has expressed: 


“To constitute voluntary waste by 
destruction of the premises, the destruc- 
tion must be wilful or negligent; it is 
not waste if the premises are destroyed 
in the course of reasonable user, and 
any user is reasonable if it is for a 
purpose for which the property was 
intended to be used, and if the mode 
and extent of the user is apparently 
p-oper, having regard to the nature of 
the property and what the tenant knows 
of it, and, in the case of business 
premises, to what, as an ordinary 
business man, he ought to know of 
it. ` 

It is not every act of waste on the part 
of the tenant which will entitle the 
landlord to obtain an order of eviction 
and what should be the nature and 
extent of the waste will depend on the 
circumstances of each case,” 


14. In 1969 All India Rent Control 
Journal, page 32, the Punjab High 
Court has held that if a demised property 
is wholly or substantially reconstructed 
by a tenant, it is quite likely that instead 
of its value or utility being materially 
impaired the same may be enhanced by 
such reconstruction. But by this devise, 
the tenant cannot escape eviction on the 
ground in section 13 (2) (iti) of the East 
Punjab Urban Rent Restriction Act, 
1949, which is on terms similar to section 
10 (2) (iii) of Madras Act XVIII of 
1960. In that case the tenant demolished 
the front verandah and the western walls 
of the shops and reconstructed one other 
wall and out of the roofs of the two shops. 
one was replaced and the other was 
partly replaced. The Court after consi- 
dering the nature of the additions and 
alterations made, held that it is a case of 
almost reconstruction of two demised 
shops and that the tenant cannot escape 
eviction on the ground of acts of waste 
by contending that his acts have materially 
enhanced the value and utility of the 
building let. According to that decision 


ty 


material impairment of the value or 
utility of the property has reference only 
to the demised p-operty as let and if the 
demised p-operty is wholly or substan- 
tially altered by the tenant, it is quite 
likely that-in spite of its value and utility 
being materially impaired the same may 
be enhanced by such alterations but the 
tenant cannot avoid the operation of 
section 13 (2) (#i) of the East Punjab 
Act III of 1949. 


15. Bearing the principles aforesaid, 
it is found in this case that the petitioner 
has, without the knowledge of the owner, 
deliberately put up a staircase and balcony 
thus adding additional weight to the 
existing building through the opening 
over the top of the staircase and that the 
petitioner should be held to have commit- 
ted acts of waste within the meaning 
of section 10 (2) (üi) of the Act, notwith- 
standing the fact that the utility of the 
building might have been increased as 
alleged by him. 

16. In the result I have to uphold the 
order of eviction passed by the Courts 
below. The Civil Revision Petition is 
therefore dismissed but, there will, how- 
ever, be:no order as to costs. 


S.V.J. Revision petition 
dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present:—K. N. Mudaliyar, F. 
Thavasi and another Appellants* 


Penal Code (XLV of 1860), section 397— 
No deadly weapon used at accused and no 
harm caused in anybody at the time of commit- 
ting robbery or dacotty—Injuries caused only 
when apprehended by an overwhelming crowd— 
Accused cannot be convicted under section 397. 





Where at the time of committing robbery 
or dacoity the accused did not use any 
deadly weapon or caused grievous hurt 
to any person or even attempted to cause 
death or g-ievous hurt to any person, and 
caused those injuries only when they were 
at bay as it were and when they were 
about to be apprehended by an over- 
whelming crowd of persons who gathered 
on hearing the alarm raised, the accused 





* Cri. As. Nos. 397 and 398 of 1970. 
27th April, 1971 
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could not be convicted under section 397 
of the Penal Code. [Para. 3.5 


Appeals against the judgments of the 
Second Assistant Sessions Judge of the 
Court of Session of the Tiruchirapalli 
Division at Tiruchirapalli in Case No. 
135 of 1969. 


Kumar Rajaratnam, amicus curiae. 


The Additional Public Prosecutor, for 
State. 


The Court delivered the following 


Jupement.—The two appellants (Thavasit 
and Mayandy) seek to question their 
convictions for offences under sections 
457, 393, 394 and 392 read with sec- 
tion 397. 


2. Briefly the facts as spoken to by P.W. r 
and P. W. 3 and corroborated by the 
testimony of P.Ws. 4, 5, 6, 7 and 8 are: 
P.W. 1 is the younger brother of P.W. 

and the daughter of P.W. 4, is Ganga Bat 
(P.W. 3). They all live in the same 
house. On 17th August, 1969 night 
P.W. 1 was sleeping on the outer pial. 
At about 1-30 a.m. Ganga Bai, P.W. 3 
raised an alarm saying that the thief is 
snatching her neck chain. They were 
then sleeping inside. As P.W. 3, Ganga- 
Bai came out and cried, P.W. 1 asked her 
to call for help of the neighbours by 
raising an alarm from the street and P.W. 
1 entered the house. One of the electric 
light was burning. He found A-2 and 
P.W. 4 grappling each other. He also. 
found A-1 and P.W. 5 grappling each: 
other and rolling on the ground. P.W. 1 
attempted to rescue P.W. 5, A-1 Thavasi 
had a knife in his hand and attempted 
to stab P.W. 1. P.W. 5, Mohan inter- 
cepted. P.W. 1 had a slight scratch by 
the contact of the knife, on his left forearm. 
By that time, neighbours gathered and 
they beat the two accused with sticks. 
P.Ws. 6, 7, 8 and one Dharmalingam and’ 
another came into the house and beat 
the two accused. P.W. 4 received an 
injury due to stab on his chest. P.W. 5 
received a stab injury on his left eye- 
brow. P.W. 6 received an injury, a 
contusion on his forearm. P.W. 8 recei- 
ved a stab injury on his head. P.W. 7 
received an injury on his head which was. 
bleeding. One of those who came into 
the house put on another light. P.W. 4 


and P.W. 5 were taken to hospital at 
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Sirudaiyur for treatment. P.W. 1 pro- 
ceeded to the Sirudaiyur Police Station. 
Exhibit P-1 is the report given by P.W. 1 
to the police. P.W. 3, Ganga Bai com- 
plained that she had a burning sensation 
on her head. She felt her head and found 
a lacerated wound on her head. M.O.1 
and M.O. 2 are the bitchuvas with their 
sheaths and M.O. 3 is the torch light and 
M.O. 4 is the casuarina stick which were 
recovered by the Sub-Inspector. The 
thieves had gained entry into the terrace 
“by the back side by climbing over the wall. 
P.W. 1 was also treated by the doctor 
on 18th morning for the injury sustained 
by him. The testimony of P.W. 1 is corro- 
borated by the evidence of P.W. 3 
who stated that her brother, P.W. 5, 
her paternal uncle P.W. 1 and her father 
P.W. 4 were living in the same house. 
‘On 17th September, 1969 night they were 
sleeping in the central hall of their house. 
P.W. 3, P.W. 5 and P.W. 4 were sleeping 
inside. She had a feeling that somebody 
was snatching the gold neck chain which 
she was wearing. She woke up. She 
saw two persons standing in front. She 
was able to see the two strangers. She 
raised an alarm. Her father caught 
hold of one of the thieves and her brother 
caught hold of the other. She ran out- 
side and raised a cry and woke up P.W. 1. 
Neighbours came to their rescue. She 
speaks to the bleeding injury on her father, 
‘brother and others. She went to Lalgudi 
hospital and had a treatment for her head 
injury. She said that she was wearing 
the same chain which she was wearing. 
‘The learned Sessions Judge gave the 
finding that the accused had entered into 
the house through the doorway of the 
upstairs by removing the door which was 
rickety even according to the admission 
of P.W. r. Having entered into the 
house, armed with deadly weapons, viz. 
bitchuvas and casuarina post which 
they had p-eviously brought with them, 
one of them should have attempted to 
snatch the gold chain from the neck of 
P.W. 3 on which she woke up and raised 
an alarm. The injuries on P.W. 4 and 
P.W. 5 are of considerable seriousness. 
Even P.W. 6 sustained an injury. The 
other victims also had injuries which were 
casued either with dihuvas or casuarina 
sticks, 


3. The plea of the accused that they 
were invited for card playing in the house 
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of P.W. 1 by some unknown strangers 
when they were standing on the roadside 
at the tea shop sounds more like a fairly 
tale which has been rightly rejected by the 
Sessions Judge. 


4. The main attack made by Mr. Kumar 
Rajaratnam is that in the light of the 
testimony of P.Ws. 1 and 3 there is 
no sufficient proof of the offence under 
section 397 for his argument is that 
at the time of committing robbery o 
dacoity, the two accused did not 





P.W. 3. 
has considerable force for the evidence of 
P.W. 3 would show that at the time of 
committing the robbery viz., when the 
chain was snatched there was no use 

of any deadly weapon by any one of th 

two accused. Therefore, in my view, 
the offence under section 397 is not proved! 
by the evidence on record. In support of 
this argument the learned Counsel relied 
onthe reasoning foundin Queen Empress 
v. Beni and others1, wherein Hendersons, J., 
held that ‘“‘where several persons were 
found endeavouring to break into a 
house, and some of them, being armed, 
used violence, but only in attempting to 
escape being arrested, it was held that 
they could not properly be convicted 
under section 397 read with section 511 
of the Indian Penal Code. But, on the 
basis of the evidence on record, I have 
no hesitation in holding that both the 
accused are guilty of the offence under 
section 379 read with section 511 of 
the Indian Penal Code and the conviction 
for this minor offence is legally valid in 
view of the terms of section 238, C-iminal 
Procedure Code. So far as the convic- 
tions of the two accused under the other 
section 457-II read with section 75, 
Indian Penal Code, already noticed by 
me, they are fully justified on the basis 
of the evidence on record. Automati- 
cally in view of my earlier finding that 
the accused are not guilty under section 
397 they are entitled to an acquittal under 





1. (1903) LL.R. 25 All. 78. 
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sections 393 and 394, Indian Penal Code 
also. The conviction of the two appel- 
lants-accused for offences under section 
457 is confirmed. The conviction of the 
two accused under section 392 read with 
section 397 is altered to one under section 
379 read with section 511, Indian Penal 
Code. ey are acquitted of the offences 
under sections 393, 394 and 392 read with 
section 397, Indian Penal Code. I sentence 
the two accused to undergo rigorous impri- 
sonment for four years under section 379 
read with] section 511, Indian Penal Code 
and the term of imprisonment awarded 
against them under this section is directed 
to run concurrently with the sentence of 
imprisonment awarded for the offence 
under section 457, Indian Penal Code. 
The criminal appeals are partly allowed 
and partly dismissed. 


5. I am} immensely thankful to Mr. 
Kumar Rajaratnam for his very useful 


T 





assistance} rendered to the Court as 

amicus curiae. 

V.K. ——— Appeals 
allowed in part. 


IN THE [HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—K.S. Venkataraman, F. 


K. Subramania Iyer and another 
Appellants* 





v. | 
Olaganathan Pillai and another 
| Respondents. 


Civil Procedure Code (V of 1908), Order 21, 
rule 57 and section 64—Dismissal of execution 
petition—Court ordering attachment to con- 
tinue for certain period—Period expiring during 
summer recess—Fresh execution petition on 
reopening date of Court without prayer for 
fresh attachment—Availing of earlier attach- 
ment-——Sale by judgment-debtor during subsis- 
tence of attachment—E ffect of. 


It is a recognised principle of law that 
when an act has to be done on or before a 
certain date and the Court is closed on 
that date! the party could do the act or 
take a stép or file an application on the 
next working day. This principle is 
apart from section 4 of the Limitation 


Act (XXXVI of 1963), section 10 of the 

OO 

*A AA.O.INo. 85 of 1968. Sth April, 1971. 
30 
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General Clauses Act (X of 1897) or section 
11 of the Madras General Clauses Act 
(I of 1891). [Para. 4.] 


Held on facts, the Execution Petition was 
filed during the continuance of the attach- 
ment made by the order in the earlier 
execution petition and the decree-holders 
could therefore avail themselves of the 
earlier attachment effected in the earlier 
execution petition. The purchase was 
during the subsistence of the attachment 
and is not valid against the decree-holders. 


Paras, 4 and 7.] 
Sambasivachari v. Ramasami Reddi, (1898) 
I.L.R. 22 Mad. 179: 8 M.L.J. 


265; Shooshee Bhusan Rudro v. Govind 
Chander Roy, (1891) I.L.R. 18 Cal. 231, 
Peary Mohun Aich v. Anunda Charan Biswas, 
(1891) I.L.R. 18 Cal. 631 and (1925) 48 
M.L.J. 596, followed. 


Kuppuswami v. Rangai Goundan, (1962) 2 
M.L.J. 132, distinguished. 


Appeal against the Order of the Court of 
the Subordinate Judge, Thanjavur, dated 
1gth February, 1968 and made in C.M.A. 
No. 63 of 1967 (E.A. No. 686 of 1966 in 
E.P. No. 480 of 1965, District Munsif’s 
Court, Thanjavur, in O.S.No. 12 of 1959, 
Sub-Court, Thanjavur). 


B. Motilal Fain, for Appellants. 
K. Raman, for Respondents. 
The Qourt delivered the following 


Jupement.—This Second Appeal arises 
out of proceedings in execution of a 
decree in O.S.No. 12 of 1959 on the file 
of the Subordinate Judge’s Court, 
Thanjavur, in so far as it related to costs 
of Rs. 5,080.50. E.P. No. 42 of 1965 
was filed by the two decree-holders, 
namely, K. Subramania Iyer and K. 
Gopalaswamy Iyer. But K. Gopalaswamy 
Iyer died, leaving as his legal representa- 
tive G. Krishnamani. Because the legal 
representative had to be impleaded and 
the encumbrance certificates were not 
yet ready, on behalf of K. Subramania 
Iyer, the other decree-holder it was repre- 
sented that the execution petition might 
be closed. Order was accordingly passed 
by the executing Court on gth March, 
1965: 

“E.P. dismissed. Attachment to con- 
tinue for three months,” 
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E.P.No. 480 of 1965 was filed on 14th 
June, 1965 on the date of the reopening 
of the Court after the summer recess, but 
without any prayer for fresh attachment. 
It was filed by K. Subramania Iyer and 
G. Krishnamani, the legal representative 
of the other decree-holder. In the mean- 
time, on goth May, 1965 under Exhibit 
A-1, the property which had been attach- 
ed in E.P. No. 42 of 1965, was purchased 
by one Olaganatha Pillai from the judg- 
ment-debtor, Mariappa Maniagar ; that 
is to say, by a private sale. The private 
purchaser, Olaganatha Pillai, filed E.A. 
No. 686 of 1966 for a declaration that 
the property which he had purchased 
was not liable for attachment and sale 
in execution of the decree. The conten- 
tion was that the attachment ordered in 
E.P. No. 42 of 1965 had come to an end 
on gth June, 1965, that the next execution 
petition (E.P.No. 480 of 1965) was filed 
on 14th June, 1965 without a prayer for 
fresh attachment, that consequently it 
was not maintainable, that there was no 
earlier attachment which could be availed 
of and that the sale on goth:-May, 1965 
would therefore be valid against the 
decree-holder. 


2. This application was resisted on the 
ground that by virtue of section 64 of the 
Civil Procedure Code, the purchase made 
on 30th May, 1965 was void against the 
decree-holder because the order of attach- 
ment made in E.P. No. 42 of 1965 was 
subsisting on 30th May, 1965. It was 
further urged that because the Court was 
closed on gth June, 1965 (the date of the 
expiry of the period of three months from 
gth March, 1965) the earliest date on 
which the decree-holders could have filed 
the execution petition was 14th June, 1965 
and that, therefore, the execution petition 
was maintainable. 


3. The learned District Munsif rejected 
the above defence observing thus : 


“The attachment was ordered to conti- 
nue only for a period of three months 
and the attachment ceased on the ex- 
piry of the said period of three months. 
The decree-holders ought to have taken 
steps sufficiently in advance to con- 
tinue the attachment. The attachment 
would have been in force only for a 
period of three months after gth March, 
1965 and it is not possible to hold, that 
the attachment would have continued 
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until the reopening day. Since the 
attachment had ceased, the decree- 
holders had nothing to enforce under 
the said attachment. The petitioner 
has therefore acquired a valid title 
even though his purchase was during 
the subsistence of the attachment. 
The property was not subsequently 
attached.” 


The learned Subordinate Judge agreed 
with the learned District Munsif and 
dismissed the appeal of the decree-holder. 
Hence this further appeal. 


Section 64 of the Civil Procedure Code, 
states : 


“ Where an attachment has been made, 
any private transfer or delivery of the 
property attached or of any interest 
therein and any payment to the judg- 
ment-debtor of any debt, dividend 
or other moneys contrary to such attach- 
ment, shall be void as against all claims 
enforceable under the attachment.” 


It seems to me that the orders of the 
Court below cannot be upheld under the 
order, dated gth March, 1965 made in 
E.P.No. 42 of 1965 the attachment was 
in force from gth March, 1965 till oth 
June, 1965. The alienation under Exhi- 
bit A-1 was during that period and hence 
section 64, Civil Procedure Code, would 
clearly come into play, and the aliena- 
tion is void against the claim enforceable 
under the attachment effected in E.P, 
No. 42 of 1965 . No doubt that attach- 
ment was ordered to be in force only for 
three months and the period of three 
months would have expired on 8th June, 
1965, but the Court was closed for summer 
vacation on-that day andit reopened only 
on 14th June, 1965, and the decree- 
holder filed E.P.No. 480 of 1965 on 14th 
June, 1965. 


4. It is a recognised principle of law 
that when an act has to be done on or 
before a certain date and the Court is 
closed on that date, the party could do the 
act or take a step or file an application 
on the next working day. I shall pre- 
sently refer to the decisions in which this 
principle has been laid down. This princi- 
ple is apart fiom section 4 ofthe Limita- 
tion Act (XXXVI of 1963), section 10 
of the General Clauses Act X of 1897 or 
section 11, Madras General Clauses Act I 
of 1891. On this principle it follows 


ey aes 


Ty] K. 
the E.P.No. 480 of 1965 was-filed during 


the continuance of the attachment made 
by the order, dated gth March. 1965 in 
EP. No. 42 of 1965 and the decree- 
holders could therefore avail themselves 
of the earlier attachment effected in E.P. 
No. 42 of 1965. 


5. In Sambasivachari v. Ramaswami Reddit 
some suits were filed by ryots (tenants) 
to set aside a distraint under section 15 
of the Rent Recovery Act (Madras, 
1865, 0n the ground that no proper patta 
had been tendered by the defendant 
(landlord). The suits had to be filed 
within thirty days but they were in fact 
filed on the thirty-first day after the dis- 
traint, the reason being that the thirtieth 
day was a Sunday, when the Court was 
closed. The objection as to limitation 
was overruled by the trial Court but was 
upheld by the District Judge on appeal. 
In the further appeal the decree of the 
District Judge was reversed. The learned 
Judges recognised that the provisions 
of the then Limitation Act did not apply 
to extend the time of thirty days and that 
section 10 of the General Clauses Act 
p 1887) or section 11 of the Madras 

neral Clauses Act (I of 1891) were also 
not applicable because thy did not refer 
back to Acts of the year 1865. The Bench 
however observed : 


“But there is a general principle of law 
which has been recognised in two recent 
cases by the High Court of Calcutta 
(Shooshee Bhusan Rudro v Gobind Chunder 
Roy, and Peary Mohun Aich v. Anunda 
Charan Biswas?) that ‘where 
parties are prevented from doing a thing 
in Court on a particular day not by 
any act of their own but by the act 
of the Court itself they are entitled 
to do it at the first subsequent oppor- 
tunity”, (Peary Mohun Aich v. Anunda 
Charan Biswas*). We see no reason why 
this principle should not be followed in 
cases like the present when it has been 
adopted as a rule of law in cases to 
which the Limitation Act and General 
Clauses Act apply.” 


In Shooshee Bhusan Rudro v. Gobind Chunder 
Roy?, a sale took place under the Bengal 

1, (1898) LL.R. 22 Mad. 179: 8 M.LJ. 
265. 


2. (1891) L.L.R. 18 Cal. 231. 
3, (1891) LL.R. 18 Cal. 631 at 634, 636. , 
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Tenancy Act and the judgment-debtor 
applied to the Munsif to have the sale 
set aside by depositing the prescribed 
amount. The application had to be filed 
within thirty days, but the thirtieh day 
fell ona Sunday when the Court was 
closed. The application was filed the next 
day. The learned Judges observed : 


“ The question, therefore, that arises 
for decision is, whether, when a fixed 
period is given to do a certain act, 
and the person bound to perform it is, 
from no act of his own, but, from some 
act or order of the Court prevented 
from carrying it out, he gets the advan- 
tage of the next open day.” 


After referring to some decisions, the 
learned Judges finally held that the parties 
were entitled to do the act on the first 
opening day. The learned Judges 
observed : 


“That principle has now been expressly 
incorporated in the new Act and one 
of the questions we have to decide is, 
where there is an express mention of 
such a right in section 66, and no 
express mention in section 174, there 
was any intention of the Legislature to 
change the law as it was understood 
at the passing of the Act. We think 
not. Section 66 made no change. 
The law is the same now as it was 
before.” 


Peary Mohun Aich v. Anunda Charan Biswas?, 
was a similar case where under section 
230 of the then Code of Civil Procedure 
Act (XIV of 1882) corresponding to 
section 48 of the Code of 1908, an execu- 
tion petition could not be filed after more 
than 12 years. The last date of limita- 
tion fell during the vacation and the exe- 
cution petition was filed on the reopening 
date. It was held by the Courts below 
that section 5 of the Limitation Act of 1877 
prevented the application from being 
barred. It was urged in the High Court 
that section 5 of the Limitation Act was 
not applicable so as to modify the strict 
provisions of section 230 of the Code of 
Civil Procedure. The learned Judges how- 
ever held : 


€ Whether that be so or not, it seems 
to us that the decree-holder is entitled 


p_e 
1. (1891) I.L.R. 18 Cal. 631. 
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to the benefit of the rule laid down in 
that section upon the broad principle 
referred to in the case of  Shooshee 
Bhusan Rudro v. Gobind Chunder Roy}, 
that where the parties are prevented 
from doing a thing in Court on a parti- 
cular day, not by any act of their own, 
but by the act of the Court itself, they 
are entitled to do it at the first subse- 
quent opportunity.” 


They then referred to other cases in which 
the principle had been applied. 


6. In Sankaran Unni v. Raman*, a com- 
promise decree provided that the defen- 
dants were to pay the plaintiff a certain 
amount on or before a fixed day and in 
default, the whole amount claimed by 
the plaintiff with costs. The date fixed 
fell within the mid-summer recess of the 
Court, and the plaintiff deposited the 
money in Court on the reopening date. 
It was held that under Order a1, rule 1, 
the plaintiff had the option either to pay 
the money to the party in person or to 
deposit it into Court and the deposit made 
on the reopening day was sufficient com- 
pliance with the terms of the decree, 
The Court observed: 


“It is quite true that the General 
Clauses Act deals with the general 
rules of construction of statutes and the 
words of section 10 can hardly be 
applied to a case, where a certain thing 
is directed to be done by a decree of 
Court. But as pointed out in Sambasiva- 
chariv. Ramasami Reddi®, there isa gener- 
ally recognised principle of law, under 
which parties, who are prevented from 
doing a thing, not by any default of 
their own, but by the Court itself, are 
entitled to do it, at the first subsequent 
opportunity. That is the general 
principle of equity, quite apart from 
the terms of section 10 of the General 
Clauses Act. In fact section 10 is 
based upon that principle. In this case, 
the defendant had the option to pay 
either to the plaintiff directly, or into 
Court. He was entitled to choose 
between the two. He was prevented 
from paying into Court, because the 
Court was closed on the due date. His 


1. (1891) LL.R. 18 Cal 231. 


2. (1925) 48 M.L.J. 596: 21 L.W. 429. 
e (1898) LLR. 22 Mad. 179: 8 MLJ, 
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payment therefore on the reopening 
day must, I think, be held to be suffi- 
cient compliance with the terms of the 
decree. In this view, the order of the 
lower Court must be set aside and the 
revision petition should be allowed.” 


7. The principles laid down in these 
decisions will apply in this case and 
accordingly the attachment in E.P.No 42 
of 1965 could be availed of by the decree 
holders. The purchase by Olaganatha 
Pillai was during the subsistence of the 
attachment and is not valid against the 
decree-holders. 


8. Mr. K. Raman, learned Counsel for 
the respondent cited the decision in 
Kuppuswami v. Rangai Goundan1, and the 
unreported decision of Natesan, J. in 
Errachi Reddiar vy. Vellaya Nadar*, 
Vellaya Nadar v. Errachi Reddiar5, But 
those cases are distinguishable because 
there was a break after the period of attach- 
ment in the prior execution petition 
ceased and the next E.P. was filed only 
after an interval. There was no question 
in those cases of the Court being closed 
and the decree-holder filing the next 
execution petition on the next working - 
day. In Kuppuswami v. Rangai Goundan1, 


E.P. No. 201 of 1953, was closed 
on gth January, 1954 because of 
the Moratorium Acts and the Court 


made a specific order directing the attach- 
ment to subsist for one year, that upto 
gth January, 1955. The next execution 
petition was filed long after gth January, 
1955, and that was why it was held that 
the attachment was not subsisting. The 
po noa was similar in S.A.No. 698 of 
1963. 


9. The appeal is accordingly allowed 
with costs in all the Courts. E.A.No. 686 
of 1966 willstand dismissed and the decree- 
holder will be entitled to proceed in 
execution. No leave. 
S.V.J. Appeal allowed; 

No leave. 


— 


1, (1962) 2 M.L.J. 132. 
ise S.A. No. 698 of 1963, dated 25th January, 
3. Pending in L.P.A. No, 39 of 1968. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :-—K.N. Mudaliar, 7. 
Mounnikilavan and others —_... Petitioners* 


Police Act'(V of 1861), section 34 (6)— 
Scope. 


Section 34 of the Police Act cannot be 
resorted to by the prosecuting authorities 
in respect of offences committed in villa- 
ges which cannot be deemed to be 
‘towns’ within the meaning of the said 
section. | 


Petition under sections 435 and 439 of 
the Code: of Criminal Procedure, 1898, 
praying the High Court to revise the 
judgment ‘of the Court of the Sub-Divi- 
sional Magistrate, Ramanathapuram, 
made in (Q.A. No. 7 of 1970, dated 28th 
March, 1970 (C.C.No. 3568 of 1969, Sub- 
Magistrate, Mudukulathur). 


R. Santharam, for Petitioners, 


The Advocate-General and the Assistant 
Public Prosecutor, for State. 


The Court made the following 


Orver.—The three petitioners ques- 
tion the jpropziety of their convictions 
under section 34 (6) of the Police Act 
(V of 1861) for the offence which may 
be described compendiously as being 
found riotous. It has been argued on 
behalf of the petitioners that the offence 
proved against the petitioners took place 
in the village Kalakudi which cannot be 
described! as any ‘“‘town” within the 
meaning of section 34 of the Police Act, 
1861. Iti is conceded by the learned 
Advocate-General that the village 
Kalakudiiis not a ‘‘ town’? within the 
meaning of section 34 of the Act. It is 
totally unnecessary to examine the scope 
of section, 46 of the Act, which provides 
for the extension of the whole or any part 
of this Act to any presidency, State or 
place, and also the terms of G.O.Ms. 
No. 3204, Home Department (Govern- 
ment of Tamil Nadu), dated 15th Novem- 


ber, 1955! 
2. It is on the short ground of want of 


proof of the ingredient ‘‘ town’’ in rela- 
tion to Kalakudi village wherein the offence 


* Crl. R.C. No. 1054 of 1970 and 
Cri. R. P. No. 1051 of 1970, 18th June, 1971. 
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is stated to have been committed, this 
petition has got to be allowed. 


3. The convictions of the petitioners are 
quashed and their sentences are set aside. 
Fines, if paid, are directed to be refunded 
to them. The revision petition is allowed. 


4. Obviously section 34 of the Poli 
Act cannot be resorted to by the prose- 
cuting authorities in respect of offences 
committed in villages which cannot be 
deemed to be ‘‘towns”’ within the meanin 
section 34 of the said Act. 


V.K. Revision allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—T. Ramaprasada Rao and G. 
Ramanujam, FF. 


K. G. Ponnuswami Chettiar, Ex-partner, 
M/s. Dhanalakshmi Oil Mills (since dis- 
solved). ` .. Petitioner* 


U. 


The State of Madras, represented by the 
Deputy Commissioner of Commercial 
Taxes, Tirachirapalli Division. 

... Respondent. 


Madras General Sales Tax Act (IX of 1939), 
section 12— Turnover and Assessment Rules 
(1939), rules 5 (1) (1), 17 (3), 18 (4) and 
Tamil Nadu General Sales Tax Act (I of 
1959), sections 16, 61 (1)—Assessee, a dealer 
in groundnut oil—Assessment order passed under 
the 1939 Act —Revision of the order—Provision 
of 1939 Act to apply notwithstanding the 
coming into force the 1959 Act—Wrong allow- 
ance of deduction given in original assessment— 
Calculation of tax at lower rate—Suo motu 
revision by the Commercial Tax Officer— 
Valid notwithstanding exercise of power pur- 
porting to be under 1959 Act—Madras General 
Sales Tax (Second Amendment) Act (X of 1963), 
section 4—Validation of levy of certain taxes. 


The assessee, a dealer in groundnut oil 
was assessed originally for the year 1957- 
58 by an order, dated goth October, 1958 
under the Sales Tax Act of 1939. In the 
assessment order, the Deputy Commercial 
Tax Officer worked out the amount which 
the assessee will be entitled by way of 
deduction under rule 18 (4) of the Turn- 
over and Assessment Rules of 1939 by 


* T.C. No. 35 of 1966 (Revision No. 18). 
12th November, 1969. 
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finding out the tax paid on the quantity 
of kernel which went into the production 
of oil sold by the assessee and deducted 
the same from the tax payable on the sale 
value of the oil while rule 5 (1) allowed 
only a deduction of the turnover of 
groundnut kernel from the gross turn- 
over of the oil manufactured and sold. 
Since the deduction as calculated by the 
assessing authority was found to be not 
in accordance with rule 5 (1) (i) the 
Commercial Tax Officer revised on 15th 
September, 1962, the original assessment 
order, purporting to exercise his powers 
under section 16 of the Sales Tax Act, 1959. 
Against the said order passed by the Gom- 
mercial Tax Officer, the assessee appealed 
unsuccessfully to the Appellate Commis- 
sioner and the Appellate Tribunal. In 
revision to the High Court : 


Held, the view taken by the Revising 
Authority in passing the impugned order 
is quitein accordance with the statutory 
provisions and the same cannot be ques- 
tioned as incorrect or illegal. [Para. 12.] 


It is well settled that when an authority 
has got jurisdiction to pass an order under 
a provision of a statute the validity of an 
orders passed by him in exercise of su 

a jurisdiction cannot be questioned merely 
because a wrong provision of the statute 
has been mentioned. (Para, 10.] 


As the impugned order relates to an 
assessment order made under the 1939 
Act, and section 61 (1) of the 1959 Act 
makes it obligatory on the revenue to 
apply the provisions of the earlier Act, 
as if the new Act had not been passed, 
the validity of the impugned order, has 
to be tested only under the provisions 
of the old Act. [ Para. 11.] 


Section 12 (2) of the old Act gave a suo- 
‘motu power of revision to the Commercial 
Tax Officer under section 12 (1) of the 
Act and as a Revisional Authority he can 
under rule 17 (3) (A) of the Tax Rules of 
1939 also reassess, if it is found that the 
correct rate of tax has not been applied 
and the period povided for exercising 
such a power under rule 17 (3) is 5 years 
as per sub-rule (3-A) of that Rule. The 
order passed by the Commercial Tax 
Officer has to be treated as one passed 
under section 12 (1) of the old Act read 
with rule 17 (3) (A) and hence it cannot 
be said to be incompetent, illegal or con- 
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trary to the provisions of the old Act and 
also in view of the validating provision 
contained in the Amending Act No. X of 
1963. [Para. 9.] 
A conjoint reading of rule 5 (1) (i) and 
rule 18 (A) of the Rules of 1939, make it 
clear that the deduction to which the 
manufacturer of groundnut oilis entitled 
is the deduction of the turnover of the 
groundnut kernel and not the tax paid 
on the groundnut kernel. The assessing 
authority has calculated the tax at the 
lower rate. The impugned order, there- 
fore, is in accordance with the provisions 
of the Act. Case-law discussed. 
i [Para. 12.] 


Petition under section 38 of the Act, 
praying the High Court to revise the 
order of the Sales-tax Appellate Tribunal, 
Madras, dated tst February, 1965, and 
made in T.A.No. 106 of 1964 (Appeal 
No. 48/62-63), dated’16th November, 
1963, on the file of the Appellate Assistant 
Commissioner (Commercial Taxes), Cud- 
dalore, for the assessment year 1957-58 
against G.S.T. No. 6705 /57-58, dated 
15th September, 1962, on the file of the 
Commercial Tax Officer, South Arcot 
District, at Cuddalore, against the order 
of the Deputy Commercial Tax Officer, 
Tirukoilur, dated goth October, 1958, 
in Assessment No. A-3.6705/57-158). 


R.S. Venkatachari, for Petitioner. 


K. Venkataswami, First Assistant Govern- 
ment Pleader, for Respondents. 


The Judgment of the Court was delivered 
by 


Ramanujam, F.—In this tax revision the 
assessee who is a dealer in groundnut oil 
challenges the order of the Sales Tax 
AppellateTribunal in T.A No. 106 of 1964. 
The assessee was assessed originally by 
the assessing authority for the year 1957-58 
by an order dated goth October, 1958 
under the provisions of the Madras General 
Sales Tax Act, 1939, hereinafter referred 
to as the old Act. In the Assessment order 
the Deputy Commercial Tax Officer 
worked out the amount which the assessee 
will be entitled by way of deduction under 
rule 18 (A) of the Madras General Sales 
Tax (Turnover and Assessment)Rules, 
1939, in a way different from the one 
provided in rule 5 (1). That is, he found 
out the tax paid on the quantity of kernel 
which went into the production of oil 


mo 


sold by the assessee and deducted the 
same from the tax payable on the sale 
value of the oil, while the said rule 5 (1) 
allows only a deduction of thé turnover of 
groundnut kernel from the gross turnover 
of the oil manufactured and sold. If the 
rates of tax on the groundnut and the oil 
had been the same, this method of calcu- 
lation of deduction adopted by the assess- 
ing authority would not have made any 
difference. But during a part of the year, 
that is from 1st April, 1957 to gist July, 
1957, the!rate of tax on groundnut was 
2 per cent! and the rate of tax on oil was 
1.9/16 per|cent. For the above period, the 
assessing authority calculated 2 per cent. 
on the value of the kernel which has 
gone into'the production of the oil and 
deducted the same from the amount cal- 
culated at 1.9/16 per cent on the sale 
value of the oil, 


2. Since the deduction as calculated by the 
assessing authority was found to be not 
in accordance with rule 5 (1) the 
Commercial Tax Officer, Cuddalore, 
revised on 15th September, 1962, the 
assessment order, dated goth October, 
1958 purporting to exercise his powers 
under section 16 of the Madras General 
Sales Tax| Act, 1959, hereinafter referred 
to as ‘the new Act.’ In his revised 
order, he held that the assessee is entitled 
only to al deduction of the turnover of 
the kernel from the turnover of the oil 
and that the deduction oftax paid on the 
kernel from the tax payable on the sale 
value of the oil was irregular and not-in 
accordance with the statutory provision 
contained] in rule 5 (1) (1). 


3. Against the said order passed by the 
Commercial Tax Officer, there was an ap- 
peal to the Appellate Assistant Cornmis- 
sioner, Cuddalore, which was unsuccessful. 
There was a further appeal to the Sales 
Tax Appellate Tribunal by the assessee, 
and before the Tribunal the assessee 
questioned the order passed by the Com- 
mercial ‘Tax Officer on two grounds. 
One ground was that the order of the 
Commercial Tax Officer is incorrect 
on merits. The second ground was that 
the Commercial Tax Officer cannot 
invoke the power under section 16 of the 
new Act in respect ofan assessment made 
under the old Act and that under the old 
Act he had no jurisdiction to reassess as 
has been done in this case. It was also 
contended alternatively that even if 


PONNUSWAMI CHETTIAR V. STATE OF MADRAS (Ramanujam, J.) 


239 
the new Act were to be applied, the pro- 
per authority to exercise the power of 
revision in a matter of this kind will be 
the Deputy Commissioner under section 
32 of the new Act and not the Commercial 
Tax Officer The Tribunal did not see 
its way to accept the said contentions of 
the assessee and dismissed the appeal so 
far as the question of rebate under rule 
18 (A) was concerned. The assessee 
has come to this Court in revision. 

4. Before us, the learned Counsel appear- 
ing for the assessee put forward substan- 
tially the same contentions as he had-put 
forward before the Tribunal. One addi- 
tional contention that was raised before 
us was as to the period of limitation within 
which the original order of assessment 
could be revised either under section 16 of 
the new Actor under rule 17 of the old 
assessment Rules of 1939. 

5. The learned Counsel for the assessee 
firstly submits that section 16 of the new 
Act cannot be applied to the facts of this 
case where there is no escapement of 
turnover in the original assessment. 
According to him, the alleged wrong cal- 
culation of the amount of deduction which 
the petitioner will be entitled to under 
rule 5 (1) (1) read with rule 18 (A) of the 
Turnover and Assessment Rules, 1939 
hereinafter called the ‘old Rules’, will not 
fall within the scope of section 16 which 
deals with the assessment of escaped turn- 
over. But this contention of the learned 
Counsel ignores the provision of section 
16 (1) (6) which enables the assessing 
authority to reassess the tax due, if for any 
reason the whole or any part of the turn- 
over of the dealer has been assessed at a 
rate lower than the rate at which it is 
assessable within a period of 5 years from 
the assessment year. In this case the 
assessing authority, by allowing a deduc- 
tion of the tax paid on the groundnut 
from the tax paid on the oil sales, instead 
of deducting the turnover of the groundnut 
kernel from the sales turnover of the oil 
and calculating the tax on the net turn- 
over at the rate applicable to the oil, has 
in effect calculated the tax at the lower 
rate. The decision in Sundaram Co.(P.), 
Ltd. v. C.I.T.4, fully supports our above 
view In the face of this provision in 
section 16 (1) (6) we are not inclined to 





1. (1967) 21.T.J. 859: (1968) 1 M.L.J. (S.C.) 
20: (1968) 1 An.W.R. (S.C) 20: (1968) 1 S.C). 
85: (1967) 3 S.C.R, 798: (1967) 66 LTR. 604. 
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accept the contention of the assessee’s 
learned Counsel that the provision under 
section 16 cannot be invoked to modify 
an assessment made by the assessing 
authority. The learned Counsel submits 
that the proper provision to be applied 
in such cases is section 32 of the new Act 
which is the provision enabling the Deputy 
Commissioner to revise an order of assess- 
ment. It may be that the Deputy Gom- 
missioner also is empowered to revise the 
order in question. But that does not 
mean that that is the only power and 
that the Deputy Commissioner is the only 
authority to revise the order of assess- 
ment. 


6. The learned Counsel next contends 
that even if section 16 is capable of being 
invoked in this case, the re-assessment 
order passed in this case by the Commer- 
cial Tax Officer is beyond the period 
of limitations prescribed under that sec- 
tion. We find that section 16 (1) (b) givesa 
period of 5 years from the year of assess- 
ment before which the power can be 
exercised and that if section 16 can be 
properly invoked in this case then the 

riod of limitation that has to be applied 
is 5 years. 


7. The learned Counsel alternatively 
contended that section 16 of the new Act 
cannot be applied to the assessment 
proceedings relay to 1957-58 and that 
the provisions of the old Act alone will 
apply in this case, that if the provisions 
under the old Act were to apply, the only 
provision by which an order passed under 
section 9 by the assessing authority can 
be interfered with is by way of revision 
by the Commercial Tax Officer or the 
uty Commissioner or the Board of 
Revenue and that if the Commercial Tax 
Officer were to exercise the power of 
revision under section 12 (2), the period 
of limitation prescribed is 3 years from 
the date of the communication of the 
assessment order. According to the lear- 
ned Counsel the Commercial Tax Officer 
cannot exercise the power unde- section 12 
(2) to revise the assessment order in ques- 
tion as the 3 years period is long over. 
But here again the contention of the 
learned Counsel overlooks the provision 
contained in rule 17 (3) (4) of Madras 
General Sales Tax Rules, 1939, which 
enables the appellate or the revisional 
authority to make an order of reassess- 
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ment relating to an escaped turnover 
within the limitation of 5 years. In this 
connection the learned Counsel for the 
assessee contends that the period of limi- 
tation prescribed under section 12 (4) of 
the 1939 Act should be applied and not 
the provision contained in rule 17 (3) (A) 
of the Tax Rules, 1939. 


8. As we are construing the impugned 
order as an order of reassessment passed 
under rule 17 (3) of the Tax Rules, 1939, 
and not as an order in revision by the revi- 
sional authority under section 12 (1) 
of the old Act, the period of limitation is 
5 years and not 3 years as contended by 
the assessee. 


9. We have discussed about the validity 
of the order in question on the assump- 
tion that the provisions of the new Act 
will apply to the assessment year 1957-58. 
If the provisions of the old Act were; 
to be applied, section 12 (2) gav 

suo motu power of revision to the Gom- 
mercial Tax Officer under section 12 (1) 
of the Act, and as a revisional authority 
he can, under rule 17 (3) (A) of the 
Tax Rules, 1939, also re-assess, if it is 
found that the correct rate of tax has not 
been applied and the period provided fo: 

exercising such a power under rule 17 (3) 
is five years as per sub-rule 3 (A) of that 
Rule. If the order passed by the Com- 
mercial Tax Officer in this case is treated 
as one passed under section 12(1) of the 
old Act, read with rule 17 (3) (A) it 
cannot be said to be incompetent, illegal 
or contrary to the provisions of the ol 

Act. It is pointed out by the learned 
Government Pleader that even if the 
order is treated as one under section 16 of 
the new Act, then the power to re-assess 
can be exercised by the Commercial Tax 
Officer, who is the assessing authority 
under the new Act, and that on either 
view of the matter the impugned order 
has been passed by a competent autho- 
rity. But having regard to the provisions 
of section 61 (1), it is doubtful whether 
the Commercial Tax Officer who is the 
assessing authority under the new Act can 
invoke the power of assessment or re- 
assessment in respect of orders passed 
under old Act, for section 61 (1) (i) 
directs that all pending proceedings shall 
be continued under the old Act as if the 
new Act had not been passed. Under 
section 61 (2) all orders passed under the 


! 


ti) | 


| 
earlier Act are treated as orders passed 
under the corresponding provisions of 
the new Act for the purpose of appeal or 
revision and all applications, appeals 
revisions and other proceedings pending 
before the authorities functioning under 
the old Act are transferred to the corres- 
ponding authorities under the new Act. 
In this case the order of re-assessment 
revising the original assessment was passed 
on 15th September, 1962, by the Com- 
mercial Tax Officer who is said to be the 
assessing authority under the new Act. 
The notice for assessment was given only 
on 17th May, 1962 and it cannot be a 
pending proceeding on the commencement 
of the new Act. In the circumstances 
the provision that will apply to this is 
section 61 (1) (t) which provides that 
the assessment proceedings has to be 
completed! as if the new Act has not been 
ed. The wording of section 61 (1) 
ii) makes|it obligatory on the authorities 
to apply the provisions of the old Act 
in respect ‘of assessments made under the 
old Act. If the Commercial Tax Officer 
has proceeded to pass the impugned 
order in lhis capacity as an assessing 
authority,| then he is proceeding on the 
basis of the new Act and not on the basis 
f the old Act. But we find that this 
want of original jurisdiction on the part 
of the Commercial Tax Officer under 
the old ‘Act will not affect the order 
passed in |this case in view of the vali- 
dating provision contained in section 4 of 
the Amending Act (Madras Act X of 
1963), which validates all assessments 
made under the provisions of 1959 Act, 
though actually the assessments should 
have been! made under the provisions of 
the earlier 1939 Act. 





10. Though we have discussed the scope 
of section !16 of the new Act and rule 17 
of the Madras General Sales Tax Rules, 
1939, with reference to the alternative 
submission made by the learned Counsel 
for the assessee, we are inclined to rest 
our conclusion on the basis that the 
impugned| order has been passed under 
the provisions of old Act and the rules 
made thereunder. It is well-settled that 

hen an ‘authority has got jurisdiction 
to pass an order under a provision of a 
tatute, the validity of any orders passed 
by him in exercise of such a jurisdiction 
cannot be questioned merely because a 
wrong provision of the statute has been. 


31 
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mentioned. In this connection reference 
may be made to a decision in Pitamber 
Vayirshet v. Dhondu Naylapat. There a 
suit cognizable by a Court of Small 
Causes was entertained and tried by a 
Subordinate Judge as an ordinary suit 
under the Code of Civil Procedure. On 
the dismissal of the plaintiff’s claim there 
was an appeal to the District Court, which 
reversed the decision of the trial Court and 
granted a decree in favour of the plaintiff. 
On a revision to the High Court it was 
contended that the District Court had 
no jurisdiction to entertain the appeal 
against the decree of the Subordinate 
Judge, as the Subordinate Judge must be 
deemed to have exercised his small cause 
jurisdiction in entertaining and trying 
the suit. In answer, the plaintiff con- 
tended that the suit was tried as an ordi- 
nary suit and therefore the District Court 
can entertain the appeal under the Code 
of Civil Procedure. On these facts a 
Division Bench of the Bombay High 
Court held that, though the Subordinate 
Judge entertained the suit of a small 
cause nature as an ordinary suit under 
the Code of Civil Procedure, since the 
suit was a small cause, the trial Judge 
should be deemed to have acted within 
his small cause jurisdiction, though in 
fact he acted under the Code of Civil 
Procedure. In that view the learned 
Judges held that no appeal lay to the 
District Court and that there was an 
absolute want of jurisdiction for the 
District Court to entertain the appeal. 
The learned Judges said ; : 


“We must ascribe his acts to an actual 
existing authority under which they 
would have validity rather than to 
one under which they would be void.” 


The above decision was cited with appro- 
val by the Supreme Court in Hajari 
Mal Kuthiala v. Income-tax Officer*, where 
an order of the Commissioner of Income- 
tax passed under section 5 (5) of the 
Indian Income-tax Act, 1922 was attacked 
as ultra vires and incompetent, for the 
reason that the correct provision to be 
invoked by him was section 5 (5) of the 
Patiala Income-tax Act, which was 
applicable to the assessment year in 
question, The Court upheld the order 





1. Hse I.L.R. 12 Bom. 486. 
2. (1961) 1 S.C.J. 617 : (1961) 1 S.C.R, 892; 
(1961) 41 ITR, 12. 
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passed by the Commissioner treating the 
same as one passed under the provisions 
of the Patiala Income-tax Act observing: 


“The exercise of a power will be refer- 
able to a jurisdiction which confers 
validity upon it and not to a juris- 


diction under which it would be 
nugatory.” 
The same view was taken in R. P. 


Kandaswami & others v. Commissioner of 
Income-tax4, also by the Supreme Court. 


11. As the impugned order in this case 
relates to an assessment order made under 
the 1939 Act and section 61 (1) of the 
1959 Act makes it obligatory on the 
Revenue to apply the provisions of the 
earlier Act, as if the new Act had not been 
passed, we have to test the validity of 
the impugned order only under the 
provisions of the old Act. Though the 
impugned order purports to have been 
passed under section 16 of the new Act, 
as per the decisions above referred to, 
it is open to us to treat the order as one 
passed under the 1939 Act and the 
rules made thereunder. We have already 
noticed that rule 17 (3-A) of the Madras 
General Sales Tax Rules, 1939, enables 
the Commercial Tax Officer to pass 
an order of the nature in question and, 
if the impugned order is treated as one 
passed under rule 17 GA); its validity 
is beyond question for the reasons which 
we have set out already and in view of the 
validating provisions contained in section 
4 of the Madras Act X of 1963. As a 
matter of fact the Government Pleader 
wanted to sustain the impugned order 
only as one passed under rule 17 (3) and 
(3-A) of the Madras General Sales Tax 
Rules, 1939, rather than as an order passed 
under section 16 of the 1959 Act. If 
the impugned order is one passed under 
rule 17 (3), the assessee’s contention as to 
the point of limitation will have no force, 
as the period prescribed under rule 17 
(3-A) is a period of five years, and the 
impugned order has been passed within 
five years from the date of the original 
order. 


12. Then coming to the merits of the 
assessment, we are clear in our minds 
that the impugned order is in accordance 
with the provisions of the Act and that 
the same is not contrary to the provisions 
SS aa Se Se 


+, 49 LTR, 344. 
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relating to the rebate either under th 
1939 Act or under the rules- frame 
thereunder. As noted already, the pr 
vision dealing with a deduction is rule 5 
(1) (i) of the Madras General Sales Tax 
(Turnover and Assessment) Rules, 1939 
and it runs as follows: 


“The tax or taxes under section 3, 5 or 
5-A or the notification or notifications 
under section 6 (1) shall be levied on 
the net turnover of the dealer. In 
determining the net turnover the 
amounts specified in the following 
clauses shall, subject to the conditions 
specified therein, be deducted from the 
gross turnover of a dealer (1) in the 
case of a registered manufacturer of 
groundnut oil (other than refined 
groundnut oil) and cake, the amount 
which he is entitled to deduct from his 
gross turnover under rule 18-A subject 
to the conditions specified in that rule.” 


Rule 18-A provides certain conditions 
before which a registered manufacture 
of groundnut oil can claim the deduction 
provided under rule 5 (1) (1). A con 

joint reading of rule 5 (1)(1) and rule 18-A 
make it clear that the deduction to which 
the manufacturer of groundnut oil is 
entitled is the deduction of the turnover 
of the groundnut kernel and not the tax 
paid on the groundnut kernel. The 
reliance placed by the learned Counsel 
on the form A-g, as indicating that the 
deduction should be of the tax paid on. 
the groundnut kernel, will be of no avail 
having regard to the specific provision 
contained in rule 5 (1) (1) which allows 
deduction of the turnover alone and not 
of the tax paid on the kernel. On a 
perusal of the form A-9 we find that the 
form is intended to notify the assessing 
authority all the items of turnover includ- 
ing that of the groundnut kernel used in 
the manufacture of the groundnut oil. 
Column 18 of that form does not in fact 
refer to the rate of tax at which the 
groundnut kernel used in the manufac- 
ture of oil was taxed. It merely refers 
to the rate at which the deduction is 
claimed on the quantity of kernel used 
in the manufacture of oil. As already 
expressed, there in no room for the appli- 
cation of the rates of tax at which the 
groundnut kernel was taxed or the rate 
of tax at which the oil was taxed, for the 
purpose of deduction as provided under 


nj 


rule 5 (1) (1). On a due consideration 
of the matter we are of the opinion that 
the view taken by the revising authority 
in passing, the impugned order is quite 
in accord iwith the statutory provisions 
and the same cannot be questioned as 
incorrect or illegal. We may also refer 
to a decision of a Division Bench of this 
Court rendered in The State of Madras v. 
Ralli Brothers Lid.!, where a similar 
view was taken of the provisions of rule 5 
(1) (x) and rule 18-A of the Madras 
General Sales Tax (Turnover and Assess- 


ment) Rules, 1939. 


13. In the result this tax case is dismissed 
with costs; counsels fee Rs. 100. 
HT 


V.S. ; Petition dismissed. 





IN THE HIGH COURT OF JUDI- 
CATURE: AT MADRAS. 


Present:—A. Alagiriswami, 7. 

Rahima Bhi alias Safia Bi  Appellant* 
v. | 

Sirajunnissa Bi, A zizannissa Bi Respondent, 


Civil Procedure Code (V of 1908), section 96> 
Order 41, rule 20 and Order 42—Appeal— 
Parties—Defendant, original vendee of property 
— Successive sales—Ultimate vendee, party to 
suit—Suit for possession by original owner 
decreed—A by ultimate owner-purchaser 
—Original, vendee—Whether to be impleaded— 
Practice. ' 


The plaintiff sold the property to the 
first defendant who in turn sold to another 
and ultimately after successive sales, the 
sixth defendant became the vendee of 
the property. Then the plaintiff sued 
for possession of the property by filing 
a suit against the defendants and obtained 
a decree.' But the appeal filed by the 
sixth deféndant without impleading the 
first defendant, was allowed and the suit 
was dismissed. In the second appeal on 
the question whether the sixth defendant 
could get any relief since she had not 
impleaded the first defendant in the 
first appeal, 

Held, The first defendant had no interest 
in the property and he got no relief by 


1. (1954) 5.S.T.C. 395. 
* S.A, No.'1281 of 1966. 


30th July, 1970. 
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the decree in the trial Court. The only 
person interested was the sixth defen- 
dant. By the first defendant not being 
impleaded as a party no interest of his 
was affected. The failure to implead 
the first defendant in the appeal before 
the lower appellate Court does not bar 
the sixth defendant from getting any 
relief in the lower appellate Court orin 
the High Court. [Para. 4.] 


In cases where the party who had not 
been impleaded in the appeal had a 
substantial interest in a portion of the 
properties concerned in the suit or in a 
portion of the properties which was 
originally purchased, there cannot be two 
contradictory decrees, one upholding the 
validity of the transfer in favour of the 
original transferee and another setting 
itaside. Itis in such cases that the failure 
to implead in the first appeal a party 
who has succeeded in the trial Court but 
who had not been impleaded in the 
lower appellate Court could not be 
adversely affected by a decision against his 
interest in the appellate Court and there- 
fore no relief could be given to him. 
[Para. 4.] 


Appeal against the Decree of the Court 
of the Subordinate Judge, Tiruppathur in 
A.S. No. 172 of 1964 preferred against the 
decree of the Court of the District Munsiff 
(Prl.) Tirupattur in O.S. No. 481 of 1962. 


K. Chandramoult, for T. R. Ramachandran 
and T. R. Rajagopalan, for Appellant. 


P. C. Parthasarathy Iyengar and Ikram 
Mahmood, for Respondent. 


The Court delivered the following 


Jupement.—The plaintiff is the appellant. 
She had executed a sale deed in favour of 
the first defendant on 19th October, 1953. 
He sold it to the second defendant on 
and May, 1954, and the second defendant 
sold it to the third defendant on gth 
July, 1965. The third defendant usufruc- 
tuarily mortgaged the property to one 
Subbhan Sahib, who assigned it to one 
Rahimunnissa Bi, who transferred it to 
one Zackriya Sahib who in tum trans- 
ferred it to the fourth defendant. The 
suit was for possession on the ground 
Hee the PaE executed the document 
elieving it to be a usufructuary mo: 
deed, but it had been patient 
written as a sale deed. The trial Court 
decreed the suit but the learned Suhordi- 
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nate Judge of Tiruppathur allowed the 
appeal by the sixth defendant, who had 
subsequently been added as a vendee 
of the suit property and dismissed the 
suit. 


2. The first point that arose was whether 
the plaintiff had made out her case that 
she had executed the document believing 
it to be a usufructuary mortgage deed. 
It was the plaintiff that got the document 
Exhibit A-1 registered before the Sub- 
Registrar. She says in her evidence that 
the document was read out at the Sub- 
Registrar’s office and she was also told 
that that was an usufructuary mortgage 
and she was not told that it was a sale 
deed. It is obvious that if it was read out 
she could not have formed the impression 
that it was usufructuary mortgage. Her 
elder son Yusuf Sheriff was present and her 
second son was also present and none of 
them objected to the recitals in this docu- 
ment. Unless the allegation that the 
Sub-Registrar was also a party to the 
fraud is made out, the plaintiff cannot 
succeed in establishing that she was made 
to execute a sale deed under the impres- 
sion that it was only a usufructuary 
mortgage. Further in Exhibit B-6 a 


notice issued by a lawyer on behalf of. 


the plaintiff it is stated that the plaintiff 
executed a nominal sale deed in favour 
of the third defendant with regard to the 
suit house in or about 1956, but that it 
did not take effect. It is stated in that 
notice that at the instigation of third 
defendant’s husband she was made to 
execute a sale deed in favour of Basha. 
This Exhibit B-6 is in 1962, but the sale 
deed in favour of the third defendant is 
in 1955. If it was true that the plaintiff 
who had executed the document in 
favour of the first defendant intended it 
to be a mortgage, it should have been 
stated in Exhibit B-6 that the. plaintiff 
had executed a usufructuary mortgage. 
That is why the plaintiff was anxious to 
deny that she authorised the issue of 
notice Exhibit B-6. There is then B-1 a 
printed pamphlet issued by the plaintiff 
and her son where it is stated that the 
plaintiff, her son, P.W. 2 and the third 
defendant are entitled to the suit property. 
Thus, the conclusion of the lower appel- 
late Court that Exhibit B-1 was not 
executed by the plaintiff under the impres- 
sion that it was a usufructuary mortgage 
deed is amply supported by evidence. 
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In the circumstances the decision of the 
Privy Council in Giresh Chunder Lahoree v. 
Mussumat Bhuggobuity Debia and Mussumat 
Ram Soandree Debiet and that of the 
Supreme Court in Mst. Kharbuja Kuer v. 
Jangbahadur Rai*, are wholly beside the 
point. 


3. The only other point of importance 
that arises in this case is whether because 
the first defendant was not impleaded as a 
respondent by the sixth defendant in the 
appeal filed by her before the learned 
Subordinate Judge of Tiruppathur, she 
cannot get any relief. For this contention 
on behalf of the plaintiff reliance is placed 
upon a decision in Chockalingam v. Seethat 
Achi®, In that case a deed of transfer was 
executed by K.P. and firm in favour of the 
first defendant in 1911. The plaintiff 
purchased for Rs. 580, lands which he 
stated in his evidence, were worth Rs. 
3,00,000, But the lands in the suit were 
valued at Rs. 40,000 and the remainder 
for which he had not instituted suits were 
worth Rs. 2,60,000. The plaintiff filed 
two suits. In the first suit he alleged that 
the sale to the first defendant was invalid 
and inoperative in law, that the sale by the 
first defendant to the second defendant, 
the E.N.M.K. firm, was benami for the 
transferors, that the sale by the second 
defendant to Nadesan Chetty, represented 
by the third and fourth defendants, was also 
benami for the (K.P. firm) transferors, that 
the sales by Nadesan to defendant five to 
eleven, the defendants, in possession, were 
fraudulent and collusive with a view to 
defeat the plaintiff’s claim. The second 
suit was in similar terms and challenged 
the transfers made to the first defendant 
and by the first defendant to the second 
defendant Singaram Chetty, the defendant 
in possession. Both the suits were dis- 
missed and the plaintiff filed appeals to the 
High Court at Rangoon but did not make 
the defendants 1 and 2 in the first suit 
or the defendant 1 in the second’ suit 
parties to the appeals. The learned 
Judges of the Rangoon High Court held 
that the finding that the sale to the first 
defendant was good carried with it a 
finding that it was also good as between the 
plaintiff and the purchasers from the first 
defendant. Dealing with this aspect of 





1. fae) 13 MLA. 419. 
2. (1963) 2 S.C.J. 382 : (1963) 1 S.C.R, 456, 
3. AIR. 1927 P.C. 252, 


I] 


the questidn, their Lordships of the Privy 
Council observed : 


“As regards this question, their Lord- 
ships agree with the learned Judges of 
the High Court that the plaintiff cannot 
be allowed in these appeals to question 
the idity of the sale to the first 
defendant or to set up in the first suit 
the benami character of the purchase by 
the E.N.M.K. firm from the first defen- 
dant so long asthe findings in favour of 
the first; defendant and the E.N.M.K. 
firm and the subsequent purchaser in 
the first suit and the purchaser from the 
first defendant in the second suit might 
stand on a different footing, where is 
there any evidence worthy of the name 
to show! that they were made benami 
for the K.P. firm because the first defen- 
dant and the E.N.M.K. firm wouldnot 
be necessary parties as regards these 
issues ; |but this contention was not 
raised either in the Court below or 
before their Lordships and may, there- 
fore, be | disregarded. ey 


4. It is obvious from the facts that the 
suits dealt not with the whole of the pro- 
perty sold ito the first defendant but only 
with a part. Therefore, if the finding 
of the trial Court in both the suits that 
the transfer to the first defendant was 
valid stood as it would have to stand 
because he was not made a party in the 
appeal filéd to the High Court, there 
would be a conflict of opinion if it should 
be held on appeal by the High Court 
that the transfer to the first defendant 
was not valid. The High Court cannot 
so hold in| his absence. This is because 
as between the first defendant and the 
plaintiff the decision of the trial Court 
would be res judicata. And the plaintiff 
could not succeed unless the transfer to 
the first defendant was not set aside. It can- 
not be done without the first defendant 
being made a party in the appeal and 
merely by'a part of the subject-matter 
being questioned on appeal to the High 
Court. It! would be noticed that their 
Lordships lof the Privy Council stated 
that if there were cvidence to show that 
the purchase from E.N.M.K. firm and 
the subsequent purchases in the first 
suit and the purchases from the first 
defendant in the second suit might stand 
on a different footing, if there was evi- 
dence to show that they were made 
benami for the K.P. firm because they 


i 
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would not be necessary parties as regards 
those issues. In that case the real parties 
would have been the transferors and as 
between them and the plainiff there can 
be no res judicata. In the present case 
after the first defendant had parted with 
his interest in the property he was no 
longer interested in the suit or in its 
result. The plea therefore that the 
decree of the trial Court had becomes 
final is without substance. In cases 
where the party who had not been 
impleaded in the appeal had a substantial 
interest in a portion of the properties 
concerned in the suit or in a portion of the 
properties which was originally purchased, 
there cannot be two contradictory decrees, 
one upholding the validity of the trans- 
fer in favour of the original transferee and 
another setting it aside. It is on that 
ground that the failure to implead in 
the first appeal a party who had succeeded 
in the trial Court but who had not been 
impleaded in the lower appellate Court 
could not be adversely affected by a 
decision against his interest in the appel- 
late Court and, therefore, no relief could 
be given to him. Such a consideration 
does not arise here. The first defendant 
had no interest in the property and he 
got no relief by the decree in the trial 
Court. On the other hand the only per- 
son interested was the sixth defendant. 
By the first defendant not being impleaded 
as a party no interest of his was affected. 
I am, therefore, of opinion that the) 
failure to implead the first defendant in 
the appeal before the lower appellate 
Court does not bar the sixth defendant 
from getting any relief in the lower appel- 
late Court, or in this Court. The sixth 
defendant was not asking for any relief 
against the first defendant. Where there 
is no conflict of interest between contest- 
ing defendants, the fact that one of them 
had not been added as a party would not 
affect the successful defendants right. 
In the circumstances, therefore, I am of 
opinion that the judgment of the learned 
Single Judge in Chunnilal v. Fenwardas}, 
has failed to appreciate the real point 
decided by the Privy Council. 


5. The second appeal is, therefore, dis- 
missed with costs. No leave. 


V. S. ——— Second appeal 
: -dismissed. 





1. ALR, 1952 M.B. 164, 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—B. S. Somasundaram, J. 
K. V. Subbiah 
v. ; 
T. Chalapathi Rao Respondent. 


(A) Criminal Procedure Code (V of 1898), 
section 253 (2)—Discharge of accused under, 
without recording any evidence—Legality. 


For a discharge under section 253 (2) of 
the Criminal Procedure Code, recording 


of evidence isnot necessary in a case where 
the complaint itself does not disclose an 
offence. Such a complaint could be 
thrown out on the ground that it is 
groundless. Therefore there is no subs- 
tance in the contention that an order of a 
discharge under section 253 (2) is not 
sustainable when the Magistrate has not 
recorded any evidence. [Para. 2]. 


(B) Penal Code (XLV of 1860), section 406— 
Sf there could be a charge under, as between 


partners of a firm. > 


Ordinarily a partner does not in the 
ordinary course hold partnership pro- 
perty in a fiduciary capacity, because 
the partnership property belongs to the 
partners and one partner has as much 
right to the property as any other partner. 
In other words the partner who holds the 
partnership property holds it in his own 
right and it cannot be said that he holds 
it in a fiduciary capacity. But in a case 
where there is some special agreement it 
would be different. Thus, where a 
partner receives partnership property with- 
out any special agreement, there can be 
no breach of trust. In other words, by 
special agreement between the parties, 
entrustment or dominion over property 
might be possible and in such a case a 
breach of any condition or arrangement 
might render the person accused guilty 
of fraudulant breach of trust. [Para. 3]. 


Petitions under sections 435 and 439 of the 
Code of Criminal Procedure 1898, pray- 
ing the High Court to revise the Order of 
the Court of the Sixth Presidency Magis- 
trate, Saidapet, Madras dated 1st Sep- 


Petitioner* 


*Crl.R.C. Nos. 1291 and 1355 of 1969 and 
Crl. R.P. Nos, 1272 and 1334 of 1969 res- 
ively. 14th September, 1970, 
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tember, .1969, in G.C. Nos. 4834 of 1969, 
15841 of 1968. 
K. Rangavajjula, for Petitioner. 


A. Ramachandran, of Row and Reddy, for 
Respondent. 


The Court made the following 


Orver.—The petitioner herein (who is 
the same in both these revision petitions) 
was the Managing Partner of the firm 
‘Janaranjani Films’ at Madras. The 
respondent and another Suryanarayana 
were the other two partners. Clause 15 
of the partnership agreement provided 
that all monies belonging to the firm 
should be remitted into a scheduled 
Bank viz., the Andhra Bank at T. Nagar, 
by all the partners. On 10th July, 1968, 
a cheque for Rs. 2,000 on the Bank of 
Baroda was issued in favour of the afore- 
said firm by Messrs. i 
Movies, who had entered into an agree- 
ment for exploiting a picture in the City 
of Madras. The respondent received this 
cheque, affixed his signature as partner 
of Janaranjani Films, had it attested by 
the Andhra Bank at T. Nagar and cashed 
the same at the Bank of Baroda. He did 
not remit the amount, but misappropria- 
ted the same. Similarly, he had mis- 
appropriated another amount of 
Rs. 10,000 which he had collected from 
one Rayala Films at Vijayawada, on 
23rd September, 1968. Two complaints 
were presented by the petitioner in the 
Court of the 3rd Presidency Magistrate, 
Madras, and these complaints which were 
taken on file for an offence under section 
406, Indian Penal Code, were transferred 
for disposal to the 6th Presidency i 
trate, Saidapet, Madras. Observing that 
every partner has dominion over the part- 
nership properties and stating that there 
was no entrustment of any amount by 
the petitioner with the respondent, the 
learned Magistrate has discharged him in 
both the cases, under section 253 (2) 
of the Criminal Procedure Code. The 
correctness of these orders is now canvassed 
in these revisions. 


2. On behalf of the petitioner, it is 
contended that the order of discharge 
under section 253 (2) without recording 
any evidence, could not be sustained. 
Section 253 of the Code reads thus : 


au If, upon taking all the evidence 
referred to in section 252, and i 


11 


„such examination (if any) of the 
accused as the Magistrate thinks neces- 
sary, he finds that no case against the 
accused has been made out which, if 
unrebutted, would warrant his convic- 
tion, the Magistrate shall discharge 
him. 


(2) Nothing in this section shall be 
deemed to prevent a Magistrate from 
discharging the accused at any previous 
stage of the case if, for reasons to be 
recorded by such Magistrate, he con- 
siders the charge to be groundless”, 


Section 252 of the Code requires the 
Magistrate to hear the complainant and 
take all the evidence produced by him in 
support of the prosecution. Now, it is 
urged that only after such evidence is 
recorded, the Magistrate could pass an 
order of discharge under section 253 of 
the Code. Section 253 begins by referring 
to the evidence to be recorded under sec- 
tion 252, and says that after recording that 
evidence and after E a sara 
the Magistrate can discharge him if he 
finds that no case has been made out. 
This is the normal procedure. Sub-sec- 
tion (2) of this section follows sub-section 
(1) and it states that nothing in the section 
shall prevent him from discharging the 
accused at any previous stage, if, for 
reasons to be recorded, he considers the 
charge to be groundless. The words ‘‘at 
any previous stage ’’ are perfectly clear. 
It is only reasonable that an accused 
person should be allowed to show at any 
stage of the proceedings that there is no 
case against him. For example, he might 
show that there was something in the 
nature of want of sanction which would 
render the entire proceedings invalid 
and in such a case it will be clearly a 
waste of time to examine the complainant 
or his witnesses. In a suitable case, the 
Magistrate, may come to the conclusion 
that the charge is groundless even before 
he has heard the complainant under sec- 
tion 252 of the Code. In such circum- 
stances, 'when he is satisfied that the 
offence alleged could not properly be 
sustained, he can discharge him under sec- 
tion 253 (2), and sub-section (2) gives 
im ample jurisdiction to make the order 
at any stage of the case, even previous 
to the stage referred to in sub-section 
(1) of section 253. Sub-section (1) 
of section 253, refers to taking of evi- 


SUBBIAH y. CHALAPATHI RAO (Somasundaram, J.) 


247 


dence and also to the examination of the 
accused. But, there is no such reference 
to the recording of any evidence or the 
examination of the accused in sub-section 
(2). Significantly, sub-section (2) con- 
tains the words ‘‘ at any previous stage 
of the case” and it further states that the 
Magistrate, for ‘‘ reasons to be recorded 
in writing ”, may discharge the accused, 
if he considers the charge to be groundless. 
Therefore for a discharge under section 
253 (2), recording of evidence is not neces- 
sary in acase the complaint itself does 
not disclose an offence. Such a complaint 
could be thrown out on the ground that 
it is groundless. As pointed out in 
Gopala Panicker w. Kesavan and another! 
such a case might well be one in which, 
the Magistrate, in issuing the process 
under section 204, has mistakenly believed 
that an offence has been disclosed by the 
complainant and on the matter being 
brought to his attention when the case 
comes before him, he sees his error and 
decides that in fact even if the allegations 
in the complaint are true, no criminal 
offence in disclosed. Therefore, there is 
no substance in the contention that the 
order of discharge under section 253 (2) 
is not sustainable because the Magistrate 
has not recorded any evidence in the case. 


3. Next it is urged that the discharge of 
the accused on the ground that as between 
partners there could be no charge under 
section 406 of the Indian Penal Code, is 
erroneous and could not be sustained. 
Under section 405 of the Indian Penal 
Code, whoever being in any manner 
entrusted with the property or with any 
dominion over property, dishonestly mis- 
appropriates or converts for his own use 
that property or dishonestly uses or dis- 
poses of that property in violation of any 
direction of law prescribing the mode in 
which the trust has to be discharged or 
if any legal contract, express or implied, which 
he has made touching the discharge of such 
trust, or wilfully suffers any other person 
so to do, commits criminal breach of trust. 
Ordinarily, a partner does not in th 

ordinary course hold partnership pro 

perty in a fiduciary capacity, because th 

partnership property belongs to the part- 
ners, and one partner has as much right 
to the property as any other er. 
In other words, the partner who holds 
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the partnership property, holds it in his 
own tight and it cannot be said that he 
holds it in a fiduciary capacity. This is 
on the hasis that the partnership assets 
cannot be predicated until an account has 
been taken and all the debts have been 
discharged and till this is done, it cannot 
be said that a particular asset belongs to a 
particular partner. But in a case where 
there is some special agreement it would 
be different. Where it could be made out 
that one partner was entrusted with the 
property or with dominion over it, no 
difficulty would arise. But, where a 
artner receives partnership property 
without any special agreement there can 
be no breach of trust. It may be that by 
a special arrangement between the parties, 
the partner could be regarded as being 
entrusted with the property, but apart 
from such special arrangement, it cannot 
be said that the partner who receives 
partnership property on behalf of his 
partners, has been given dominion over 
that property by his co-partners. Thus, 
in some circumstances, a partner can be 
charged under section 406 of the Indian 
Penal Code. Even then, the question of 
dishonset conversion would arise for 
consideration so as to justify a conviction. 
In other words, by special agreement 
between the parties entrustment or 
dominion over property might be possible, 
and in such a case a breach of any condi- 
tion or arrangement might render the 
person accused, guilty of fraudulent 
breach of trust. The learned Magistrate 
has relied upon the decision reported in 
Velji Raghavji Patel v. The State of Maha- 
rashtra+ and said that since every partner 
has dominion over the partnership pro- 
perty there can be no question of one part- 
ner committing breach of trust in respect 
of the property received by him. Even 
in this case, their Lordships have pointed 
out that in a case where the prosecution 
establishes that dominion over the assets 
or a particular asset of the partnership was 
by special agreement between the parties, 
entrusted to the accused person, there 
could be a case of breach of trust. But, 
in a case where there is no special agrec- 
ment, a partner who receives money 
belonging to the partnership cannot be 
said to have received it in a fiduciary 


— 
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capacity, or in other words, cannot b€ 
held to have been entrusted with dominion 
over partnership property. 

4. The petitioner in his complaint has 
averred that clause 15 of the partnership 
agreement directs that all moneys belong- 
ing to the firm should be remitted into a 
scheduled Bank agreed upon by all the 
partners and that all cheques should be 
drawn by the petitioner who should 
maintain proper books of account. He 
has further averred that such an account 
has been opened in the name of the firm 
in the T. Nagar Branch of the Andhra 
Bank. In other words, he has set up a 
case of special agreement, followed by a 
breach of the conditions of this agreement. 
The further question as to whether there 
was a dishonest conversion of the money 
by the respondent, will also arise for 
consideration. For a determination of 
these questions, the recording of evidence 
is necessary. The respondent in this case 
states that there was no special entrust- 
ment nor was he holding any property in 
any fiduciary capacity. As pointed out 
by the Supreme Court in Debabriaa Gupta 
v. Ghosh}, it is neither possible nor desira- 
ble to express any opinion on the merits 
of such a plea, because the facts are not in 
possession of the Court. Furthermore, 
the facts cannot be before the Court with 
out proper investigation and enquiry. 
Such an investigation and enquiry is 
necessary and for this, evidence will have 
to be recorded. Therefore, the discharge 
of the accused on the ground that the 
charge is groundless cannot be sustained. 


5. The order of discharge is set aside. 
The complaints shall be restored to file 
and dealt with in accordance with law, 
after recording the evidence ne 

for the determination of the question, cH 
whether there was any entrustment 
of any property or dominion over any 
property by any legal contract, either 
express or -implied, (2) whether there 
was any violation of any such contract 
within the meaning of section 405 of the 
Indian Penal Code, and (3) whether there 
was any dishonest misappropriation or 
conversion as contemplated by section 
405, Indian Penal Code. 


6. Both the revisions are allowed. 
V.K. Petitions allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—G. Ramanujam, F. 
R. Tulasi 


D. 
Hameed Bi and Others Respondents, 


Civil Procedure Code (V of 1908), Order 1, 
rule 10 (2)-—Impleading of party—Principles— 
—Suit for declaration of title and recovery of 
possession on the ground that defendants were 
lessees —Defendants denying and 
setting up ttle in third party—Application 
by third party for impleading—Necessity to 
implead. 


In a suit relating to property in order that 
a person may be added as a party, he 
should have a direct interest as distingui- 
shed from a commercial interest in the 
subject-matter of the litigation, and that 
where the subject-matter of litigation is 
a declaration as regards status or legal 
character, the rule of present or direct 
interest may be relaxed in asuitable case 
where the Court is of the opinion that 
by adding that party, it would be in a 
better position to effectually and com- 
pletely adjudicate upon the contro- 
versy. [Para. 3.] 


On facts held, inasmuch as the plaintif 
claims a declaration of her title, no decree 
can be passed in her favour without affect- 
ing the rights of the petitioner who also 
claims title to the same property. In the 
absence of the petitioner, any decree 
which the’ plaintiff may obtain against 
the defendants, would ultimately become 
unexecutable as the petitioner would not 
be bound by the decree unless he is 
impleaded as a party. The petitioner has 
a direct and a pvrescnt interest in the 
subject-matter of the action and that would 
entitle him to an order that he be 
joined as a defendant, as his claim of title 
cannot be effectually put forward by the 
defendants in his abscnce. [Para. 5.]. 
` Razia Begum v. Anwar Begum, (1958) S.C.J. 
1214: (1959) S.G.R. 111: ATR. 1958 
S.C. 886, followed. 


Daitari Prasad v. Umakanta, A.I.R. 1971 
Orissa 44 and Amon v. Raphael Tuck & Sons, 
(1956) 1 All E.R. 273, Ref. to. 


*CR.P. No. 302 of 1968. 
12th March, 1971. 
32 


Petitioner* 
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Sri Mahant Prayaga Doss v. Board 
of Commissioners of Hindu Religious 
ndowments, Madras, (1927) I.L.R. 50 
Mad. 34: 51 M.L.J. 148; Srila Sri 
Subramaniya Desika Gnana Sambanda Pan- 
dara Sannathi v. Ananthakrishnaswamt 3 
A.LR. 1932 Mad. 688; K. T. Seshadri 
Iyengar v. A. E. Govindarajulu Chettiar, 
(1963) 2 M.L.J. 251; U.I. Trust v. Raj 
Kumari, A.I.R. 1969 Raj. 131, distinguished. 


Petition under section 115 of Act V of 1908, 
praying the High Court to revise the order 
of ihe Court of the Additional District 
Munsif, Poonamalle, dated 25th January, 
1968 and made in I.A. No. 983 of 1967 
in O.S.No. 644 of 1966. 


V. Ganapathy Subramania Iyer, for Petitioner. 


M. Srinivasan for K.N. Balasubramanian, for 
Ist Respondent. 


R. Rajagopala Iyer, for Respondents 2, 3 
and 7. 


The Court made the following 


OrvER.—This revision petition is directed 
against the order of the lower Court 
refusing to implead the petitioner herein as 
a party defendant in O.S.No. 644 of 1966 
filed by the first respondent herein. The 
first respondent filed the above suit for 
recovery of possession of certain properties 
from six persons on the ground that they 
were her lessees, and that theyhad not 
only committed wilful default in the 
payment of the arrears of rent but also 
repudiated their tenancies. The said 
suit was resisted by the said six persons 
on the ground that they were not the 
tenants of the plaintiff first respondent, 
but that they were the tenants under the 
petitioner herein. After filing of the 
written statement by the said six persons 
the petitioner filed an application to 
implead himself as a party defendant in 
the suit and that application has been 
dismissed by the lower Court not only 
on the ground that he is an unnecessary 
party but also on the ground that he can- 
not be said to have any valid title to the 
suit property after considering the docu- 
ments filed by the petitioner along with 
his application under Order 1, Rule 10 
(2), Civil Procedure Code. The peti- 
tioner is aggrieved against the said order 
passed by the lower Court. 


2. The learned Counsel for the petitioner 
puts forward a two-fold contention that 
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the lower Court was in error in holding 
that the petitioner is an unnecessary 
party to the suit, and that in any event, 
the lower Court was in error in dealing 
with the merits of the petitioner’s case as 
regards title to the property on the scanty 
material produced at the stage of the 
application under Order 1, rule 10 (2). 
As regards the second contention the 
petitioner’s contention is well founded. 
The lower Court has no jurisdiction to go 
into the merits of the claim of title put 
forward by the petitioner to the suit 
property. The learned Counsel for the 
respondents also fairly concedes that the 
lower Court may not be justified in 
going into the merits of the petitioner’s 
claim for title at this stage. Hence the 
only question that arises in this revision 
is whether the petitioner is a proper or a 
necessary party to the suit. 


3. Before dealing with the principle 
involved in a matter of his kind, certain 
facts relating to the present suit have to 
be noted. It appears that the first 
respondent went before the Rent Con- 
troller for eviction of the said six persons 
from the premises in question, and before 
the Rent Controller they contended that 
she was neither the owner of the property 
nor was she their landlady, and that the 
petitioner herein was the landlord in 
respect of the properties in their occu- 
pation. The Rent Controller held that 
there was a bona fide dispute as to title 
to the property, and therefore directed 
the parties to go before a civil Court. 
The relief claimed in the suit by the first 
respondent herein is not only recovery of 
possession from the alleged tenants but 
also a declaration of her title to the suit 
properties. From the reliefs claimed in 
the plaint it is seen that the suit is not 
based on mere tenancy. In effect the 
first respondent wants to have her title 
declared in the presence of her alleged 
tenants who are denying her title, and 
not in the presence of the petitioner who 
is really her rival claimant on title. On 
these facts, the learned Counsel for the 
petitioner contends that the suit being 
really one for declaration of title, the 
other party who is setting up a rival 
claim of title is a necessary party to the 
suit, as any declaration which the first 
respondent may obtain against the alleged 
tenants will be quite ineffective, for the 
petitioner can always, in exercise of his 
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right of ownership, proceed against the 
defendants who are her tenants for reco- 
very of possession, and that to get an 
effective decree the first respondent must 
face the petitioner as a defendant in her 
suit. The petitioner’s learned Counsel 
relies on the decision in Razia Begum v. 
Anwar Begum! wherein it has been held 
in a suit relating to property in order that 
a person may be added as a party, he 
should have a direct interest as distin- 
guished from a commercial interest in 
the subject-matter of the litigation, and 
that where the subject-matter of a liti- 
gation is a declaration as regards status 










able case where the Court is of the opinion 
that by adding that party, it would be ina 
better position effectually and completel: 
to adjudicate upon the controversy. If 
the principles laid down in that case is 
applied to the facts of this case the peti- 
tioner herein, who claims to have a direct 
and present interest in the suit property 
in respect of which the first respondent 
seeks a declaration of title, is entitled to 
implead himself as a party in the suit. 
The above decision of the Supreme Court 
has been followed in Daitari Prasad v. 
Umakanta*, where Misra, C.J. had ex- 
pressed the view that the expression 
“‘question involved in the suit” in Order 1, 
rule 10 (2) need not be confined only to 
questions as between the parties to the 
litigation, that third parties are also 
entitled to be impleaded under the rule, 
as parties to the suit provided (i) there 
isa right to some relief against the party 
not injured and (ii) the presence of the 
absentee party is necessary in order to 
enable the Court to effectually adjudicate 
upon and settle all questions involved 
in the suit, and that at times triangular 
duel may also be comprehended under 
Order 1, rule 10. It was also held therein 
that the question for consideration in 
such cases is to see (1) whether the title 
set up by the proposed parties should be 
gone into for effectually and completely 
adjudicating upon and setting all ques- 
tions of title involved in the suit, (2) if the 
interveners are not added as defendants 
in the suit, whether the decree passed by 
the Court in favour of the plaintiff would 


1. (1958) S.C.J. 1214 : (1959) S.C.R. 1111: 
(1958) 2 An.W.R. (S.C.) 193 : (1958) 2 M.LJ. 
(S.C.) 193 : ALR. 1958 S.C. 886. 

2, ALR. 1971 Orissa 44, 
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be rendered infructuous as the proposed 
parties claim possession in the land also, 
and the’ decree will become ultimately 
inexecutable, and (3) whether when the 
question ‘of title is gone into, no confusion 
would be introduced in ‘allowing the 
proposed parties to get their title canvassed 
in the jsame litigation. The case in 
Amon v. Raphael Tuck and Sons}, is also in 
point. In that case the plaintiff alleged 
that he was the inventor of a new design of 
adhesive dispenser in the shape of a pen 
known as the Fastik pen, that he disclosed 
the ‘know-how’ of the pen to the defend- 
ants during certain negotiations for 
marketing the pen, which, however broke 
down, that there was an implied contract 
that the defendants would treat as con- 
fidential' the information given to them 
during the negotiations: and that the 
defendants have made use of the in- 
formation by manufacturing an adhesive 
dispenser called the Stixit pen which 
contained three distinctive features of the 
pen designed by the plaintiff and the 
plaintiff claimed an injunction restrain- 
ing the: defendants from using the 
information and for damages. In that 
suit there was an intervener who alleged 
that he is the inventor of the stixit pen 
and that the defendants were under 
contractual obligation to him to manu- 
facture and distribute the same in certain 
territories. On the question whether 
the intervener could be allowed to come 
into the, suit, Delvin, J. held that the 
test whether the Court had jurisdiction 
to add as a defendant a person whom the 
plaintiff ‘did not wish to sue, was whether 
the order for which the plaintiff was ask- 
ing in the action might directly effect the 
intervener by curtailing the enjoyment 
of his legal rights and that as the plaintiff 
claimed that he was the owner, while the 
intervener alleged that he was the owner 
of the right, both the disputes should 

tried‘at the same time. On the facts 
of this case, inasmuch as the plaintiff 
claims a declaration of her title no decree 
can be passed in her favour without 
affecting the rights of the petitioner who 
also claims title to the same property. 
in the absence of the petitioner, any 
decree which the plaintiff may obtain 
against the defendants, would ultimately 
become ‘unexecutable as the petitioner 
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would not be bound by the decree unless 
he is impleaded as a party. The peti- 
tioner has, in my view, a direct and a 
present interest in the subject-matter of 
the action and that would entitle 


‘to an order that he be joined as a de- 


fendant as his claim of title cannot b 
effectually put forward by the defendants 
in his absence. 


4. The learned Counsel for the respon- 
dent, however, relies on the decision in 
Sri Mahant Prayaga Doss v. Board of Com- 
missioners for Hindu Religious Endowments, 
Madras1,wherein considerations which had 
to be taken into account while dealing 
with an application under Order 1, 
rule 10, had been elaborately set out, 
That decision does not throw much light 
on the question arising on the facts of 
this case. 


5. The learned Counsel then relies on 
the decisions in Srila Sri Subramniya Desika 
Gnana Sambanda Pandara Sannadhi v, 

Ananthakrishnaswami? K. T. Seshadri 
Iyengar v. A. E. Govindarajulu Chettiar?, 
and U. I. Trust v. Rajakumari4, and con- 
tends that in suits based on tenancy the 
question of title is foreign, and that it is 
not necessary to implead the persons 
claiming adverse title to the plaintiff’s 
as party defendant in the suit. In 
Srila Sri Subramaniya Desika Gnana 
Sambanda Pandara Sannadhi v. Anantha- 
krishnaswami? it was held that in an eject- 
ment suit on the basis of a lease deed, 
prima facie, persons claiming adverse 
Tights to the plaintiff’s title should not 
þe made parties, in the absence of special 
circumstances. But what are the special 
circumstances which are contemplated 
by the learned Judge in that case have 
not been set out therein K. T. Seshadri 
Iyengar v. A. E Govindarajulu Chettiar?. 
was a case in which a third party sought 
to be impleaded as a party in proceedings 
for eviction initiated under section 4 of 
the Madras Cultivating Tenants Protec- 
tion, Act, 1955 and Ramachandra Iyer, 
Chief Justice, held that even though the 
tenants had contended that a third party 
was the owner of the lands to whom 
they had been executing muchilikas, the 
Revenue Court cannot implead such 


5 eo 50 Mad. ae 51 M.LJ. 148. 


1 
a j 2 aE a S 
4. wed 1969 Raj. 131. 


252 


third party as a party to the proceedings, 
as the Revenue Court has not jurisdiction 
to adjudicate the question as to who is 
the owner of the property. The principle 
laid down in that decision cannot be 
applied to the facts of this case where the 
Court has jurisdiction to decide the 
question of title especially when the 
plaintiff has sought a declaration of 
title as a substantial relief in the suit. 
U.I. Trust v. Raj Kumari}, was also a 
suit in ejectment and in that suit a 
third party claiming title to the properties 
sought to be impleaded as a party and the 
Court held that the question of addition of 
parties under Order 1, rule 10 (2) is gene- 
rally one of judicial discretion which has 
to be exercised in view of all the facts and 
circurastances of a particular case subject 
to the provisions of Order 1, rule 1 and 
Order 2, rule 3, and that though Order 1, 
rule 10 (2) is intended to prevent multi- 
plicity of suits and conflict of decisions, 
it is not the only consideration to be 
taken into account in impleading parties. 
In that case the Court divided the cases 
of impleading parties into three categories: 
(1) where the third party is shown to be a 
necessary party, (2) the third party is not 
even a proper party, and (3) where the 
third party is a proper party ; and ex- 
pressed the view that the question whether 
the third party claiming title to the pro- 
perty in a suit for ejectment is a proper 
party or not, would have to be decided 
upon the nature of the plaintiff's title. 
Having regard to the facts in this case, I 
am not inclined to agree with the learned 
counsel for the respondent that the plain- 
tiff’s suit which is one on tenancy cannot 
be converted into a suit on title by 
bringing in the petitioner herein as a party 
defendant for one thing the suit cannot 
be said to be purely as one on tenancy as 
the plaintiff has specifically sought a 
relief of declaration of title in view of the 
earlier order of the Rent Controller 
directing the parties to go to a civil Court. 
Secondly, the defence taken by the defen- 
dants in the suit is that they are tenants 
under the petitioner and, in view of that 
defence, the Court has to naturally 
consider whether the plaintiff is the 
landlady or whether the petitioner is the 
landlord. I do not see how by inducting 
the petitioner as a party defendant to 
the suit, there will be any question of 





1, AIR. 196 Raj. 131, 
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converting a simple suit of tenancy into 
one on title, and any controversy beyond 
the scope of the suit would be introduced 
in the case as, after his joinder, the main 
evidence in the suit and the main enquiry 
will remain the same as before his addition. 
In my view, the Court would be exercising 
its discretion properly to implead him as 
a party defendant treating him as a 
proper party to the suit. The lower 
Court is in error in holding that the 
petitioner is not a proper party to the 
suit. I therefore set aside the order of 
the lower Court and implead the 
petitioner as one of the defendants in 
the suit. 


6. In theresult, the Civil Revision Peti- 
tion is allowed but, in the circumstan- 
ces, no costs. 


8.V.J. Revision allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—G. Ramanujam, F. 


C. Ponnudarai, 
Chingleput 


U. 


K.A. Kumaraswamy Madaliar and 
others Respondents, 


(A) Provincial Insolvency Act (V of 1920), 
section 52—Scope—Duty of executing Court— 
Sale of property of judgment-debtor in. execution 
—Pendency of an application by judgment debtor 
to adjudicate himself an insolvent—Executing 
Court need not stay sale—Appointment of 
Interim Receiver after execution sale—Applica- 
tion by Interim Receiver under Order 21, rule 90 
of Code to set aside sale. 


Official Receiver, 
Petitioner* 


Pending sale in execuion, the judgment- 
debtor filed a petition to be adjudicated an 
insolvent and applied to the executing 
Court to stay the sale in view of the pen- 
dency of the insolvency petition. But the 
executing Court proceeded with the sale. 
An interim receiver appointed by the 
Insolvency Court subsequent to the sale 
applied under Order 21, rule go of the 
Code to set aside the sale on the ground 





* C.R.P. No, 2201 of 1970. 
12th March, 1971. 
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that the execution sale held after the 
admission 'of the insolvency petition was 
invalid. 

Held: An executing Court while executing 
a decree passed against the insolvent need 
not stay its hands merely on the admission 
of an insolency petition. 

It is true that according to section 28 (7) 
of the Act once an order of adjudication 
is made it will relate back to the date of 
the filing of the petition, but that will not 
have the effect of nullifying the judicial 
orders made in execution of the decree 
against the judgment-debtor. Section 52 
of the Act' contemplates a situation that at 
the time of the execution sale of the insol- 
vent’s property there has been a receiver 
appointed by the Insolvency Court as a 
result of which the property had vested 
in him. Section 52 will have no applica- 
tion when a Receiver had not been 
appointed in respect of the property of 
the insolvent. The rights of the auction- 
purchaser’ will be protected under sec- 
tion 51 (3) of the Act. 


(B) Provincial Insolvency Act (V of 1920), 
sections 28, 29 and 52—Effect of an order of 
adjudication—Stay of proceedings—Duty of 
executing Court—Scope of the powers of 
Court under, 

Section 28 provides that if an order of 
adjudication had been made, a creditor 
can proceed against the property of the 
insolvent or commence any suit or other 
legal proceeding againt him only with 
the leave of the Court and subject to such 
terms as it may impose. Section ag rela- 
ted to pending suits or other proceedings 
and provides that the Court shall, after 
an order of adjudication had been made, 
either stay the proceedings or allow them 
to continue on such terms as it may 
impose. |The difference between sec- 
tions 29 and 52 is that whereas under 
section 29, on mere proof that an order of 
adjudication has been made, the execut- 
ing Court’s power is checked, under 
section 52' no such result automatically 
follows from the mere fact that notice 
of admission of an insolvency petition has 
been given to the Court. 


On facts:i The sale proceeds are still in 
Court deposit and the execution creditor 
has not [withdrawn the same. As an 
order of! adjudication had been made 
against the judgment-debtor, the right 
of the Official Receiver is only to proceed 
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against the sale proceeds for making it 
available to all the creditors. 

Case-law discussed. 

Petition under section 115 of Act V of 1908, 
praying the High Court to revise the order 
of the Court of the Subordinate Judge of 
Kancheepuram dated goth July, 1970. 
and made in C.M.A.No. g of 1969 (E.A. 
No. 1153 of 1967 in E.P.No. 594 of 1966 
in O.S. No. g2 of 1966, dated aist 
August, 1968, District Munsif’s Court, 
Kancheepuram). 

S. Balasubramaniam, for Petitioner. 

R. Krishnamoorthy, for 2nd Respondent, 
The Court made the following 


OrpER.—The Official Receiver, 
Chingleput, who failed to have a sale in 
favour of the second respondent in a Court 
auction sale held on 4th September, 1967 
in E.P.No. 594 of 1966 in O.S.No. 92 of 
1966 on the file of the District Munsif’s 
Court, Kanchipuram set aside, is the 
petitioner herein. One Kumaraswami 
Mudaliar, the first respondent herein 
filed a suit against the third respondent 
and obtained a decree in O.S.No. 92 of 
1966. In execution of that decree, the 
decree-holder brought the judgment- 
debtor’s property to sale. The sale was 
fixed for 4th September, 1967. On 1st 
September, 1967 the third respondent, 
judgment-debtor, filed I.P.No. g of 1967 
and the petition was directed to be publi- 
shed on 4th September, 1967 and actually 
the petitioner herein was appointed as 
interim Receiver on 6th September, 1 967. 
There was an order adjudicating the judg- 
ment-debtor as insolvent on 26th Febru- 
ary, 1968. Before the sale fixed for 4th 
September, 1967 by the executing Court 
could take place, the judgment-debtor 
filed an application under section 52 of the 
Provincial Insolvency Act bringing it to 
the notice of executing Court that I.P, 
No. g of 1967 has been admitted and 
asking for the postponement of the sale 
awaiting disposal of I.P. No. g of 1967. 
The executing Court proceeded to sell the 
properties on 4th September, 1967 holding 
that mere filing of an insolvency petition 
does not take away its jurisdiction to sell 
the properties in execution of the decree, 
The second respondent herein became 
the purchaser of the properties in the 
Court auction. ` 

2. After the sale was held by the execut- 
ing Court, the petitioner herein filed an 
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application under Order 21, rule go to set 
aside the sale on the ground that the pro- 
perties have fetched a low price, that the 
second respondent, the purchaser is the 
son of the decree-holder and that in any 
event, the sale held by the executing 
Court after the admission of the insolvency 
petition, I.P.No. 9 of 1967, was invalid, 
This application was resisted by the decree- 
holder as well as the auction-purchaser 
contending that the price fetched was 
quite fair, that the properties sold were 
subject to a mortgage for a sum of 
Rs. 5,000 that the mere filing and admis- 
sion of an insolvency petition does not 
take away the jurisdiction of the Court in 
proceeding with the sale in execution of 
the decree against the judgment-debtor 
and that there are no vitiating circum- 
stances for setting aside the sale. On these 
rival contentions of the parties, the execut- 
ing Court considered the following point; 


“ Whether the sale is liable to be set 
aside.” 


On this point the executing Court held 
that since the petitioner had been appoint- 
ed as interim Receiver on 4th September, 
1967, the sale held on that date after the 
property has vested in the interim Receiver 
is bad in law, and set aside the sale in 
favour of the second respondent. On 
appeal, however, the appellate Court 
found from the records in the insolvency 
proceedings that the petitioner was 
appointed as interim Receiver only on 
6th September, 1967, that on 4th Sep- 
tember, 1967 there was no bar for the 
executing Court from proceeding with 
the sale of the properties that the peti- 
tioner having been appointed only on 
6th September, 1967 he cannot challenge 
the Court sale held on 4th September, 
1967 on the ground that the property 
sold had vested in him, and that the 
mere filing and admission of an insolvency 
petition will not take away the jurisdiction 
of the executing Court to proceed with the 
execution against the insolvent’s pro- 
perties. It is the correctness of the view 
taken by the lower appellate Court that 
is being challenged in this revision. 


3, In this revision the learned Counsel 
for the petitioner puts forward a conten- 
tion that if the admission of an insolvency 
petition is brought to the notice of the 
executing Court that is sufficient to oust 
the jurisdiction of the executing Court to 
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deal with the property of the insolvent. 
According to the learned Counsel section 
28 (7) read with section 52 of the Pro- 
vincial Insolvency Act made it clear that 
the order of adjudication made on 26th 
February, 1968in this case relates back to 
the date of the filing of the petition, thatis, 
ist September, 1967, that therefore the 
sale held on 4th September, 1967 will not 
affect the rights of the petitioner a 
interim Receiver, and that the sale held 
by the executing Court after the filing 
of the insolvency petition will be invalid. 
I am not inclined to agree with the said 
contention. It is true that according t 
section 28 (7) once an order of adjudica 
tion is made it will relate back to th 
date of filing of the petition, but that 
will not have the effect of nullifying th 
judicial orders make in execution of the 
decree against the judgment-debtor. 
Section 52 contemplates a situation that at 
the time of the execution sale of the ingol 
vent’s properties there has been a 
Receiver appointed by the Insolvency, 
Court as a result of which the pro 
had vested in him. Section 52 will ha 
no application when a Receiver had not 
been appointed in respect of the insolvent’s 
properties. So an executing Court while 
executing a decree passed against th 
insolvent need not stay its hands merely o 
the admission of an insolvency petition. 
This has been so held in Nagendra Lal 
v. Hemanta Kumar’. 


4. The learned Counsel for the peti- 
tioner, however, seeks reliance from the 
decision in T.S. Saliappan v. Subbiah 
Pillai?, wherein it has been held that in 
interim Receiver appointed under section 
20 of the Provincial Insolvency Act whe~ 
ther appointed subsequent to or before 
any execution sale, can be clothed by 
the Insolvency Court with authority to 
take proceedings to set aside the sale 
and such authority can be given expressly 
or even impliedly. But in this case there 
is nothing on record to show that the 

etitioner had been given any express or 
implied authority to set aside a sale held 
earlier to his appointment as interim 
Receiver. Reliance was also placed on 
the decision in Mahendra Kumar Baishya 
Shaha v. Desneshachandra Ray Chaudhari® 
wherein it has been expressed that when 













1. ALR. 1938 Cal. 503. 
2. i 2 M.L.J. 493. 
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the Court! is apprised of the filing and 
admission of an insolvency application in 
another Court, it should stay its hands so 
far as the, execution of the decree by the 
creditors against the insolvent is concerned, 
The decision in Mahasukh Fhaverdas v. 
Valtbai Patubhai!, has also been pressed 
into service. In that case, it had been 
observed as follows: 


l 

“ A Court which attaches the property 
of a judgment-debtor is in possession 
of such property within the meaning of 
section 52 of the Provincial Insolvency 
Act, and must stop the proposed sale 
and direct the property to be delivered 
to the Receiver if the debtor applies to 
be adjudicated as an insolvent before 
the sale lis conducted.” 


l 
The learned Counsel for the petitioner 
also seeks support for his contention from 
some of the observations made by the 
author in | “ Mulla’s Law of Insolvency” 
1930 edition, page 425, paragraph 604 
wherein the following comment occurs: 


“It does not, however, follow that 
if no such application is made, the 
Court executing the decree can sell the 
property even if ithad such notice as is 


mentioned above”’ 


t 
suggesting! that the executing Court is 
bound to: take into consideration the 
admission jof the insolvency petition and 
stay its hands even without an application 
by the judgment-debtor for the purpose. 
But as stated already section 52 would 
apply only when the Insolvency Court has 
appointed,an interim Receiver and where 
no Receiver has been appointed, the 
executing iCourt’s jurisdiction to execute 
the decree cannot be said to be taken 
away by the mere filing or admission of 
the insolvency petition. The rights of 
the Court: auction-purchaser will be pro- 
tected under section 51 (3) of the Act. 
Prasad Nath v. Ambika Prasad?, had laid 
down that the object of section 52 is not 
to give an! advantage to the insolvent but 
to prevent individual creditors deriving 
unfair advantage over other creditors 
and to place the property in the hands 
of a receiver for equal distribution to the 
general Body of oreditors and that sec- 
tion 52 no doubt gives a right to the insol- 
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2 ALR. 1930 Pat. 407. 
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vent to make such an application but it 
is obvious tha the application should be 
made for the general body of creditors 
and not for the insolvent. Tt was further 
expressed that in an application under 
section 52 the property attached in exe- 
cution of the decree has to be delivered 
to the receiver if such receiver had been 
appointed already, but if no such receiver 
had been appointed, the Court should 
proceed with the execution but hold the 
sale proceeds subject to such orders as 
the Insolvency Court may pass in the 
matter. 


5. In Muthan Chettiar v. Venkituswami 
Naicken!, this Court held that on an appli- 
cation made to it by the interim Receiver 
the executing Court is, under section 52 
of the Provincial Insolvency Act, bound 
to direct the property of the debtor in the 
custody of the Court to be delivered to 
the receiver and to stay the execution sale 
if a receiver has been appointed, and that 
the executing Court’s defiance of section 
52 has not, however, the effect of making 
the sale in execution a nullity, and that 
under section 51 (3) a person who in 
good faith purchases a property of the 
debtor under a sale in execution shall 
in all cases acquire a good title to it 
against the receiver even though the sale 
has been held after the admission of the 
insolvency petition. The observations of 
Mulla in his “Law of Insolvency” relied 
on by the Counsel for the petitioner has 
been commented upon in this case and 
the learned Judges have expressed that 
the author’s comments occurring at page 
425 is opposed to the plain wording of 
the section which says that the Court 
shall on application direct the property 
to be delivered to the receiver. The 
learned Judges in that case make a 
distinction between an interin Receiver 
appointed under section 20 and a receiver 
appointed under section 28 as a result of 
the order of adjudication, and as regards 
the effect of the orders made in insolvency. 
On the creditor’s remedies, the learned 
Judges have referred to sections 28 and 29 
dealing with the effect of the order of 
adjudication, and sections 51 and 52 
dealing with the effect of an order admit- 
ing the petition and have pointed out the 


ee 
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distinction between the two sets of pro- 
visions. With respect, I prefer to follow 
the principle laid down in that case. 
The effect of section 28 is that if an order 
of adjudication has been made, a creditor 
can proceed against the insolvent’s pro- 
perty or commence any suit or other legal 
proceeding against him only with the 
leave of the Court and subject to such 
terms as it may impose, Section 29 
related to pending suits or other pro- 
ceedings and provides that the Court shall, 
after an order of adjudication has been 
made, either stay the proceedings or 
allow them to continue on such terms as 
it may impose. Section 52, however, 
directs the executing Court to deliver the 
insolvent’s properties to the receiver if 
two conditions are satisfied: (1) execution 
has issued against the property but, 
before its sale, notice is given to the 
Court that an insolvency petition has 
been admitted and (2) an application 
has been made to the executing Court for 
delivery of the property to the reeeiver. 
The difference between section 29 and 
52 is that whereas under section 29, on 
mere proof that an order of adjudication 
has been made, the executing Court’s 
power is checked, under section 52 no 
such result automatically follows from 
the mere fact that notice of the admission 
of an insolvency petition has been given 
to the Court. Section 51, unlike sections 
28, 29 and 52, deals not with procedure 
but with substantive rights. It enacts 
that an execution creditor is not entitled 
to the benefit of the execution against 
the receiver unless the assets are realised 
before the admission of the petition and 
the material date here is the date not 
of the insolvent’s adjudication but of the 
admission of the insolvency petition. 


6. In C. Venkateswarlu v. Official Receiver, 
Guntur!, the facts are somewhat similar 
to those in the present case. In that case 
also the executing Court ordered the sale 
of the property on 24th June, 1968. In 
the meanwhile, I.P. No. 7 of 1968 had 
been filed by another creditor for adjudi- 
cating the judgment-debtor as insolvent. 
In that petition an interim Receiver was 
appointed on 28th March, 1968. He 
filed a petition on goth June,1968 stating 
that if the sale was held by the executing 
Court, all other creditors of the insolvent 
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would suffer huge loss and therefore in 
the interests of the general body of the 
creditors as well as insolvents the sale 
should not be held by Court, but that 
application was dismissed by the execut- 
ing Court. The Official Receiver took 
the matter in appeal but, in the mean- 
while, the properties had been sold and 
purchased by the decree-holder himself 
and the matter came up for confirmation 
on 28th July, 1968. The appellate 
Court stayed the confirmation of sale and 
ultimately allowed the appeal holding 
that in view of the mandatory provisions 
of section 52 the executing Court should 
have transferred the property to the in- 
terim Receiver without proceeding with 
the execution and sale of the property. 
After referring to the scope of sections 51 
and 52 of the Provincial Insolvency Act 
the learned Judges in that case following 
the decision in Muthan Chettiar v. Venkitu- 
swami Naicken1, held that even if the pro- 
perties had been sold in contravention of 
section 52, the question of the validity of 
the sale had to be decided with reference 
to section 51 of the Act, that there is 
nothing in the Provincial Insolvency Act 
to preclude the decree-holder from pro- 
ceeding with the sale with the knowledge 
of the insolvency, and that even if the 
purchaser had kmolwedge of the insol- 
vency, that will not indicate any absence 
of good faith on his part. According to 
the learned Judges, the only result that 
will flow from the contravention of sec- 
tion 52 is that the decree-holder will not 
be entitled to the sale proceeds of the pro- 
ties but the sale proceeds had to be 
nded over to the interim Receiver for 
distribution among all the creditors of the 
insolvent. The same principle has also 
been adopted earlier by a Full Bench of 
the An Pradesh High Court in 
Srirangamma v Narayanamma?, even to a 
sale held after the order of adjudication 
had been made against the debtor. It is 
stated that in this case the sale proceeds 
realised as a result of the sale held on 
4th September, 1967 are still in Court 
deposit and the first respondent, the exe: 
cution creditor, has not withdrawn the 
same. Now that an order of adjudica- 
tion has been made against the judgment 





1. (1936) LL.R. 59 Mad. 928 : 71 M.LJ. 
2, (1956) An.W.R. 815 ; AIR. 1956 A.P. 
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Ho 
debtor, the third respondent, the right 
of the Official Receiver is only to proceed 


against the sale proceeds for making it 
available ito all the creditors. 


7. The learned Counsel for the petitioner 
faintly contended that the sale is vitiated 
under Order 21, rule go, Civil Procedure 
Code, for|certain irregularities and one of 
the irregularities pointed out is that the 
Court auction-purchaser is the son of the 
decree-holder. As pointed out by the 
lower Court, the mere circumstance that 
the purchaser happened to be the son of 
the decree-holder will not be sufficient to 
hold the 'sale to be invalid, unless it is 
specifically shown by reliable evidence 
that the decree-holder had purchased the 
property | benami in the name of his son. 
In this case no such attempt has been 
made, The price obtained in the sale 
also seems to be fair compared with the 
value given by the petitioner himself, 
Hence the sale cannot be said to be vitiated 
under Order 21, rule go, Civil Procedure 
Code, for)any reason, 


8. The result is that the order of the 
lower appellate Court is upheld and the 
civil revision petition dismissed. No costs. 


1 


V.S. | Revision Petition 

' dismissed. 
IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT : M.M. Ismail, F. 


Union of India owning Eastern Railway, 
by its General Manager, Calcutta, and 


another | Appellants* 
2 | 
Jetmall Sukanraj Respondent: 


Railways Act (IX of 1890), section 77-B (as 
amended by Act XXXIX of 1961)—Scope— 
Applicability and interpretation—Suit against 
Railways for compensation for non-delivery 
of goods—-Applicability of section '77-B— 
Liability of Railway. 


Generally|as regards the responsibility of 
the Railway, five expressions, namely, 
loss, destruction, damage, deterioration 
or non-delivery are used. While section 
72 and the cognate sections of the Rail- 
* SA. No. 1879 of 1967. 21st April, 1971. 
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ways Act before its amendment by the 
Central Act XXXIX of 1961 used 
only three expressions, ‘‘ loss, destruction 
and deterioration”, the corresponding 
provisions after the amendment Act 
XXXIX of 961, refer to two 
additional expressions, namely, ‘damage’ 
and ‘non-delivery’. Non-delivery is 
treated as an independent cause 
of action, distinct and different from 
the cause of action based upon loss of 
the goods. Therefore, when the Legis- 
lature has used the five expressions, viz., 
loss, destruction, deterioration, d 

and non-delivery separately, each one 
of the expressions must be given an appro- 
priate meaning so as to give full effect to 
the intention of the Legislature. Whether 
the omission to include the expression 
‘non-delivery ’ in section 77-B was inten- 
tional or accidental, the result is, the 
compensation for non-delivery is not 
comprehended by section 77-B of the Act 
and when that ground is not found in 
section 77-B, it is not open to a Court 
to supply the omission by any process of 
interpretation. Section 77-B of the Act 
even as it stands is workable and can 
be given effect to fully and there is no 
compelling necessity to supply the defi- 
ciency or omission, even assuming that 
the omission of the expression ‘ non-deli- 
very’ in that section is unintentional. 


[Paras. 3, 4, 5 and 7.] 


Loss or destruction of the goods is the 
cause for failure to deliver the goods or the 
cause for non-delivery. Consequently, 
even where a plaintiff comes before a 
Court and claims compensation on the 
ground ofnon-delivery, since he is not 
likely to know the exact cause of non- 
delivery, it may be open, in appropriate 
cases, to the railway administration to 
put forward a defence on the basis of 
section 77-B of the Act by proving that 
since the goods were lost or destroyed, 
they could not be given delivery of and 
therefore that section would apply. 
Every case of loss or destruction will neces- 
sarily result in non-delivery, while every 
case of non-delivery need not be a conse- 
quence of loss or destruction of the goods. 


[Para. 8.] 


On facts held, once it is not proved that 
the two cases had been lost or destroyed, 
then non-delivery of the two cases to the 
respondent must be the result of causes 
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other than loss or destruction. If so, 
looked at from any point of view, section 
77-B of the Act cannot afford any protec- 
tion to the appellants against the claim 
for compensation made by the respondent. 


[Paras. 9 and 3.] 


Appeal against the Decree of the City 
Civil Court (Principal Judge), Madras, 
in Appeal Suit No. 48 of 1966, preferred 
against the decree of the City Civil Court 
(V Assistant Judge), Madras, in Original 
Suit No. 1975 of 1963. 

K.C. Jacob, S.K.L. Ratan and R. Vedantham, 
for Appellants. 


Himmaimal Mardia 
for Respondent. 


and Abdullah Ahamed, 


The Court delivered the following 


Jupamenr.—The defendants 1 and 2 in 
O.S.No. 1975 of 1963 on the file of the 
City Civil Court, Madras, who failed 
before the trial Judge as well as the first 
appellate Judge are the appellants before 
this Court. The respondent herein placed 
an order at Madras with Messrs. P. 
Sovan & Co. at Calcutta (third defen- 
dant in the suit),for supply of 12 cases 
of camphor. The third defendant 
entrusted 12 cases of camphor to the first 
appellant, Eastern Railway at Calcutta, 
to be carried over to Madras by the 
appellants herein and to be delivered to 
the respondent herein at Madras. The 
second appellant collected the freight for 
all the 12 cases from the respondent, but 
gave delivery only of 10 cases and did not 
deliver the other two cases. The case of 
the respondent with regard to the other 
two cases was that he was asked to come 
and enquire at the office from time to 
time ; that notwithstanding many enqui- 
ries made by him, he did not obtain 
delivery of the two cases of camphor ; 
that ultimately he issued a notice and 
made a claim for the value of the two 
cases of camphor including the freight 

aid therefor; and that the appellants 
Herein repudiated their liability. Gonse- 
quently, the suit was instituted for 
recovery of the value of the two cases 
which were not delivered to the respon- 
dent. The appellants put forward many 
defences, one of which was that there was 
a running theft and as a result of such 
theft, the two cases were lost and therefore 
they could not be delivered to the res- 
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pondent. Another contention, based 
upon section 77-B of the Railways Act 
after its amendment by the Central Act 
XXXIX of 1961, was that camphor 
was one of the scheduled goods and with 
reference to such goods the appellants 
were not liable to pay any compensation 
unless the consignor declared the contents 
and value in writing, and, if so required 
by the Railway, paid or engaged to pay 
in writing a percentage on the value so 
declared by way of compensation for the 
increased risk ; and in this particular case 
no such declaration ofthe contents and 
value had been made and therefore under 
section 77-B of the Railways Act, the 
appellants were not liable to pay com- 
pensation. The learned trial Judge as well 
as the first appellate Judge came to the 
conclusion that the appellants had not 
placed any evidence whatever before them 
to show that the two cases in question 
were the subject-matter of a running theft 
and therefore they were lost by theft. 
With regard to the argument based upon 
section 77-B of the Railways Act, the 
Courts below rejected the case of the 
appellants. Ultimately, they decreed the 
suit. Hence the present second appeal. 


2. I may immediately mention that the 
conclusion of the Courts below that the 
appellants have not placed any evidence 
whatever before them to show that the 
two cases which were not delivered to 
the respondent herein were the subject- 
matter of running theft has to stand, As 
a matter of fact, from the very nature of 
the case, this conclusion could not be 
challenged and was not challenged. 


3. Therefore, the only other question 
that remains for consideration is, whether 
the appellants can escape from their 
liability to pay compensation under the 
provisions of section 77-B of the Railways 
Act. Section 77-B runs as follows :— 


‘*44-B, Further provision with respect to 
the responsibility of a railway administration 
as a carrier of articles of special value— 
(1) Notwithstanding anything contain- 
ed in the provisions of this Chapter, 
when any articles mentioned in the 
Second Schedule are contained in any 
parcel or package delivered to a railway 
administration to be carried by railway 
and the value of such articles in the 
parcel or package exceeds five hundred 


| 
rupees, the railway administration shall 
not be responsible for the loss, destruc- 
tion, damage or deterioration of the 
parcel or package unless the person 
sending or delivering the parcel or 
package to the administration caused 
its value and contents to be declared 
in writing or declared them in writing 
at the time of the delivery of the parcel 
or the package for carriage by railway, 
and if so required by the administra- 
tion, paid or engaged to pay in writing a 
percentage on the value so declared by 
way of compensation for the increased 
risk. 
(2) When any parcel or package of 
which the value has been declared under 
sub-section (1) has been lost, destroyed, 
or damaged or has deteriorated, the 
compensation recoverable in respect of 
such loss, destruction, damage or deteri- 
oration shall not exceed the value so 
declared. 


(3) A railway administration may make 
it a condition of carrying a parcel or 
package declared to contain any articles 
mentioned in the Second Schedule that 
a railway servant authorized in this 
behalf has been satisfied by examina- 
tion or otherwise that the parcel or 
package actually contains the articles 
declared to be therein. 


(4) The Central Government may, by 
notification in the Official Gazette direct 
that any article mentioned in the Second 
Schedule may, without being contained 
in any parcel or package, be delivered 
to a railway administration to be car- 
ried by railway and upon the issue of 
such notification, the provisions of this 
section shall apply in relation to such 
article as they apply in relation to any 
article mentioned in the Second 
Schedule and contained in any parcel 
or package.” 
The case put forward by the respondent 
and accepted by the Courts below was 
that this section exonerated the railways 
from their liability only in cases of loss, 
destruction, damage or deterioration of a 
parcel or package and not in the case of 
non-delivery of a parcel or package. 
This contention as well as the acceptance 
of the same by the Courts below prima 
facie appears to be correct, because the 
said section does not refer to non-delivery 
at all, The only question for gonsidera- 
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tion is, whether the prima facie correctness 
of the said conclusion can be displaced 
with reference to any other considera- 
tions appearing in any other provision 
of the Railways Act. An attempt was 
sought to be made before me on the basis 
of the judgments of the Supreme Court in 
Governor-General-in-Council (now Union of 
India v. Musaddi Lal)! and in The Union 
of India v. Mahadeolal Prabhu Dayal*, for 
holding that the expression ‘loss’ will 
cover non-delivery also and non-delivery 
will not give rise to an independent cause 
ofaction. However, after the amendment 
of the Railways Act by the Central Act 
XXXIX of 1961, there is no scope for this 
argument. Chapter VII of the Indian 
Railways Act, deals with the responsibi- 
lity of railway administration as carriers. 
Section 72 of the Act, as it stood prior 
to its amendment by the Central Act 
XXXIX of 1961, provided for the res- 
ponsibility of the railways only as that of a 
bailee. However, a basic change with 
regard to the nature of this responsibility 
was effected by the Central Act XX XIX 
of 1961. By section 13 of this amend- 
ment Act XXXIX of 1961, sections 72, 
72-A, 73, 74, 74-A, 74-B, 74-0, 74-D, 
74-E, 75 , 76, 77 and 78 of the principal 
Act were repealed and were replaced by 
new sections 72 to 78-B. The most im- 
portant change effected by this group 
of sections is to transform the responsibility 
of the railway from that of a bailee to that 
of a common carrier, namely, insurer. 
Section 72 provided for execution of for- 
warding notes in respect of animals or 
goods carried on a railway. Section 73 
defines the general responsibility of a 
railway administration as a carrier of 
animals and goods. While dealing with 
this responsibility, this section provides 
for the responsibility ‘for loss, destruc- 
tion, damage, deterioration or non- 
delivery of animals or goods delivered to 
the administration to be carried by rail- 
way’. Section 74 defines the responsi- 
bility of a railway administration for 
animals or goods carried at owner’s risk 
rate. Sub-section (3) of this section 
also refers to the responsibility of the 
railway administration for any loss, des- 
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truction, damage, deterioration or non- 
delivery in transit of such animals or 
goods. Section 75 deals with the respon- 
sibility of the railway administrations as 
carrier of luggage. This section also 
refers to the responsibility of the railway 
administration for the loss,, destruction, 
damage, deterioration or non-delivery. 
Section 75-A of the Act deals with the 
responsibility of the railway administra- 
tion for goods carried in open vehicles, 
and from the very nature of the case, the 
responsibility is confined only to destruc- 
tion, deterioration or damage which may 
arise. Section 76 deals with the respon- 
sibility for delay or detention in transit. 
Section 76-A deals with the responsibi- 
lity for deviation of route and section 
46-B deals with the responsibility for 
wrong delivery. Section 76-C deals with 
the responsibility for goods to be delivered 
at siding. Here again, the expression 
‘* responsibility ’’ is used with reference 
to loss, destruction, damage, deterioration 
or non-delivery of the goods. Section 
76-D deals with the responsibility of two 
or more railway administrations for 
through traffic, while section 76-E deals 
with the responsibility of railway adminis- 
tration in case of traffic passing over rail- 
ways in India and railways in foreign 
countries. Section 76-F is exclusively 
confined to the burden of proving mis- 
conduct in case of non-delivery or pilfer- 
age in transit of goods carried at owner’s 
risk rate. Section 77 deals with the res- 
ponsibility of the railway administration 
after termination of transit and sub-sec~ 
tion (1) of this section provides that the 
responsibility of the railway administra- 
tion shall be that of a bailee under sections 
151, 152 and 161 of the Indian Contract 
Act, 1872, for the loss, destruction, damage 
deterioration or non-delivery of goods 
carried by railway within a period of 30 
days after the termination of transit. 
Section 77-A makes further provision 
with respect to the responsibility of the 
tailway administration as a carrier of 
animals. That again refers to the expres- 
sions, ‘‘ loss, destruction, damage, deterio- 
ration or non-delivery of any animal deli- 
vered to the administration to be carried 
by railway’. Section 77-B is the section 
with which we are immediately concerned 
and I have already extracted this section, 
Section 77-C deals with the responsibility 
of the railway administration for damage, 
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deterioration etc., of goods in defective 
condition or defectively packed. Section 
48 exonerates the railway administration 
from responsibility in certain cases and 
this section also uses the expression “‘loss, 
destruction, damage, deterioration or 
non-delivery”. Section 78-A provides 
for the burden of proof in suits against 
railway administration for compensation 
for any delay, loss, destruction, damage, 
deterioration or non-delivery. Section 
78-B provides for making of claims for 
compensation or refund of over charge in 
writing within a period of six months 
from the date of delivery of the goods or 
animals to the railway for carriage and 
refers to compensation for loss, destruc- 
tion, damage, deterioration or non-deli- 
very of animals or goods. From the 
above it will be seen that generally as 
regards the responsibility of the railway 
five expressions, namely, loss, destruction, 
damage, deterioration or non-delivery 
are used. 


4, The point to be noted in this connec- 
tion is that while section 72 and the 
cognate sections of the Railways Act 
before its amendment by the Central 
Act XXXIX of 1961 used only 
three expressions, ‘‘loss, destruction 
and deterioration”, the correspondin 
provisions after the amendment Act 
XXXIX of 1961) refer to two addi- 
tional expressions, namely, ‘‘ damage” 
From this, simapl 











pendent cause of action, distinct and 
different from the cause of action based 
upon loss of the goods. Therefore, wh 
the Legislature has used the five exp 
sions, namely, loss, destruction, deteriora- 
tion, damage and non-delivery separately, 
each one of the expressions must 

given an appropriate meaning so as t 
give full effect to the intention of th 
Legislature. It is in view of this considera 
tion alone, I stated earlier in this judg- 
ment that the decisions of the Supreme 
Court in Governor-General-in-Council (now 
Union of India) v. Mussaddi Lal+, and in 
The Union of India v. Mahadeolal Prabhu 
Dayal*, dealing with the construction of 
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section 77 of the Railways Act before 
its amendment by Central Act XXXIX 


of 1961, will not be of any avail in con- 


sidering the present section. 


5. The point that has to be noticed in 
the present case is, that out of the five 
expressions referred to already, section 
77-B used only four expressions, “‘loss 
destruction, deterioration and damage” 
and the expression ‘“‘non-delivery” does 
not occur in section 77-B at all. Prima 
acie therefore it follows that, whether 
the omission to include the expression 





“It is a corollary to the general rule of 
literal construction that nothing is to 
be added to or taken from a statute 
unless there are adequate grounds to 
justify, the inference that the Legis- 
lature intended something which it 
omitted to express. Lord Mersey said: 
‘It is a strong thing to read into an 
Act of Parliament words which are not 
there, and in the absence of clear 
necessity it is a wrong thing to do.’ 
(Thompson v. Goold @& (Co.1), ‘We 
are not entitled’, said Lord Loreburn, 
L.G., ‘to read words into an Act of 
Parliament unless clear reason for it is 
to be found within the four corners of 
the Act itself.’ (Vickers, Sons @ Maxim, 
Ltd. v., Evans?). A case not provided 
for in statute is not to be dealt with 
merely because there seems no good 
reason why it should have been omit- 
ted, and the omission appears in 
consequence to have been uninten- 
tional’, (Maxwell on the Interpreta- 
tion of Statutes, Twelfth Edition, 


page 33). 

6. To‘ similar effect is the statement 
contained in Craies on Statute law, 
Fifth Edition, pages 67-68 which is 
apposite: 

“The Judges may not wrest the langu- 

age of Parliament. Even to avoid 
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In Crawford v. Spooner}, the Judicial 
Committee said: ‘We cannot aid the 
Legislature’s defective phrasing of an 
Act, we cannot add and mend, and, 
by construction, make up deficiencies 
which are left there.’ 


In other words, the language of Acts of 
Parliament, and more especially of 
modern Acts must neither be extended 
beyond its natural and proper limits, 
in order to supply omissions or defects, 
nor strained to meet the justice of an 
individual case. ‘If’, said Lord 
Brougham, in Gwynne v. Burnell®, ‘we 
depart from the plain and obvious 
meaning on account of such views (as 
those pressed in argument on 43 Geo. 3, 
c. 99), we do not in truth construe the 
Act, alter it. We add words to it, 
or vary the words in which its pro- 
visions are couched. We supply a 
defect which the Legislature could 
easily have supplied, and are making 
the law, not interpreting it. This 
becomes peculiarly improper in deal- 
ing with a modern statute, because the 
extreme conciseness of the ancient 
statutes was the only ground for the 
sort of legislative interpretation fre- 
quently put upon their words by the 
Judges. The prolixity of modern 
statutes, so very remarkable of late, 
affords no grounds to justify such a 
sort of interpretation’.” 


7. In Sri Ram Ram Narain Medhi v. 
State of Bombay®, the Supreme Court 
pointed out: 


“If the language of the enactment is 
clear and unambiguous it would not 
be legitimate for the Court to add any 
words thereto and evolve therefrom 
some sense which may be said to carry 
out the supposed intentions of the 
Legislature. The intention of the 
Legislature is to be gathered only from 
the words used by it and no such 
liberties can be taken by the Courts for 
effectuating a supposed intention of 
‘the Legislature”. 





1. eae) 6 Moore P.C. 1, 8, 9. 
2. 1959) 7 Cl. & F. 572, 
3. (1959) S.C.J. 679 : (1959) 1 An.W.R. (S. 
1: C 1 M.L.J. (S.C.) 1 : ALR. 1959 S.C, 
459 at 470. 
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Once the Courts transcend these limita- 
tions, instead of interpreting law, they 
will be encroaching on the functions of 
the Legislature itself. As for as the pre- 
sent case is concerned, as I have already 
pointed out, non-delivery has been made 
an independent cause of action by the 
Amendment Act, XXXIX of 1961; and 
mon-delivery may be consequence of loss 
or destruction or it may be a consequence 
of other cause. Therefore, section 77-B 
of the Act, even as it stands is workable 
and can be given effect to fully and 
hence there is no compelling necessity 
to supply the deficiency or omission even 
assuming that the omission of the expres- 
sion, “non-delivery” in that section is 
unintentional. 


8. As I have pointed out already, each 
one of the above five expression will have 
to be given its appropriate meaning and 
if there is any overlapping between any 
two, that must be reconciled, consistent 
with commonsense and the scheme of the 
Act, Out of the five expressions, namely 
loss, destruction, deterioration, damage 
and non-delivery, ‘‘damage” and 
“deterioration” need not necessarily 
result in non-delivery, because even 
damaged and deteriorated can be 
delivered. On the other hand, if the 
goods are lost or destroyed, there cannot 
be a delivery of such goods. From this 
point of view, it can be said that non- 
delivery may result from loss of goods or 
destruction of goods. In other words, 
loss or destruction of the goods is the 
cause for failure to deliver the goods or 
the cause of non-delivery. Consequently, 
even where a plaintiff comes before a 
Court and claims compensation on the 
ground of non-delivery, since he is not 
likely to know the exact cause of non- 
delivery, it may be open, in appropriate 
cases, to the railway administration to 
put forward a defence on the basis of 
section 77-B of the Act by proving that 
since the goods were lost or destroyed, 
they could not be given delivery of and 
therefore that section would apply. It 
must be noticed in this context that every 
case of loss or destruction will necessarily 
result in non-delivery, while every case of 
non-delivery need not be a consequence 
of loss or destruction of the goods. For 
instance, the goods might have been 
delivered to a wrong person and therefore 
there is non-delivery to the rightful per- 
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son or the goods might have been appro- 
priated by the railway administration to 
its own use under a wrong impression and 


` therefore they are not available for deli- 


very and consequent non-delivery results. 
It is from this point of view alone, I am 
mentioning that when non-delivery can 
be correlated to the loss or destruction of 
goods, it may be open to the railway 
administration to prove such loss or 
destruction and contend that it is such 
loss or destruction alone which has resul- 
ted in the non-delivery and therefore 
protection given to the railway adminis- 
tration under section 77-B of the Act will 
be available, though it is not necessary 
to express any final opinion on this aspect, 
in view of the facts of this case. 

9. In this particular case, as I have 
pointed out already, the appellants 
attempted an explanation, namely, that 
the two cases were the subject-matter of 
a running theft, but they did not produce 
any evidence to substantiate that case an 

therefore the Courts below came to th 

conclusion that it was not proved that 
the two cases had been lost. Once it i 

not proved that the two cases had been 
lost or destroyed, then, non-delivery o 

the two cases to the respondent must be 
the result of causes other than loss or 
destruction. If so, looked at from any 
point of view, section 77-B of th 

Railways Act cannot afford any, 
protections to the appellants herein 
against the claim for compensation mad 

by the respondent herein. I may ren- 
tion in this context that the defence with 
reference to section 77-B of the Railways 
Act was raised by the appellants on the 
basis that the declaration contemplated 
by that section had not been made by the 
consignor, since the goods in question 
are scheduled coming within the 
scope of section 77-B of the Act and the 
Courts below have proceeded only on 
that basis, but they have rejected the 
defence of the appellants herein solely 
on the ground that the section has not 
afforded any protection against non- 
delivery. 

10. Under these circumstances, the 
conclusion of the Courts below is correct 
and does not call for any interference. 
Hence, the second appeal fails and is 
dismissed. ‘There will be no order as 
to costs. No leave. 


§.V.J. ~~ Second Appeal dismissed, 


1 
1 


o. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—G. Ramanujam, J. 
Ratnayela Mudaliar 


ve 


Appellant* 


Gounder and another 
Respondents, 


Civil Procedure Code (V of 1908), Order 
21, rule 16 and Limitation Act (IX of 
1908), Article 182 (5)—Death of decree- 
holder—Application for execution by 
widow as his legal representative— 
Right to apply —Not conditional upon 
substitution of name on record —Appli- 
cations, steps-in-aid of execution—Limita- 
tion. 


Thangammal by Power-of-Attorney agent 
M. Goruswami 


The widow of the decree-holder can file 
an execution petition as the legal re- 
presentative of the decree-holder and an 
order for substitution of the name of the 
legal representative on record is not a 
condition precedent to her right to apply 
for execution. The applications for execu- 
tion filed by such legal representative 
would be steps-in-aid and would save 
limitation undr Article 182 (5) of the 
Limitation Act. [Para. 2.] 


Appeal against the decretal order of the 
District Court, North Arcot, Vellore, in 
C.M.A. No. 35 of 1969, E.P. No. 520 of 
1968 in O.S. No. 241 of 1955, District 
Munsif Court, Sholingur. 


P. Anandan Nair, for Appellant. 

N. Sivamani, for Respondent. 

The Court made the following 
{ 


ORDER.—The appellant is a judgment- 
debtor in O. S. No. 241 of 1955, District 
Munsif’s ‘Court, Sholingur. The widow 
of the decree-holder in that suit, who is 
the first respondent herein filed an appli- 
cation for'execution of the decree obtained 
in that suit on 2nd February, 1969. In that 
application, the first respondent sought 
to execute the decree as the legal repre- 
sentative of the decree-holder, and she 
also sought for recording her name as 
the legal representative of the decree- 





*A.A.A.0.No.400f1970. Tth December, 1970, 


RATNAVELU MUDALIAR p. THANGAMMAL (Ramanujam, 7.). 
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holder. There was some return by the 
Court and ultimately that execution peti- 
tion was not pressed. There was a se- 
cond execution petition filed on 9th 
February, 1962. Therein the first res- 
pondent again sought to execute the 
decree as the legal representative of the 
decree-holder by producing a succession 
certificate. Somehow, that execution peti- 
tion also was not prosecuted further but 
dismissed as not pressed. Later, on 
8th February, 1965, a third execution 
petition was filed and that also was dis- 
missed as not pressed. The first respon- 
dent then filed a fourth execution peti- 
tion on 17th January, 1968, cut of which 
the present appeal arises. In that execu- 
tion petition, the first respondent was 
impleaded as the legal representative of 
the decree-holder by an order of Court 
dated 20th August, 1968. This last 
execution petition was resisted by the 
appellant-judgment-debtor, on the ground 
that the execution petition was barred by 
time, it was his case that the earlier three 
execution petitions filed under Exhibits A-1 
A-2 and A-3 were all ineffective and that 
they cannot be taken as execution peti- 
tions filed in accordance with the law 
and as steps-in-aid, so as to attract Article 
182 (5) of the Limitation Act, 4908. The 
said objection was overruled by the execut- 
ing Cout, which allowed the execution 
to proceed, after holding that the execu- 
tion petition was not barred by time. 
That view has also been upheld by the 
lower appellate Court. 


2. In this appeal, the learned Counsel 
for the appellant contends that the earlier 
execution petitions filed under Exhibits 
A-1, A-2 and A-3, having been filed by the 
first respondent, without getting the per- 
mission from the Court to proceed with 
execution and without getting herself 
impleaded as the legal representative 
of the decree-holder, cannot help to save 
the present execution petition from the 
bar of limitation. But this question 
has been considered in Alagiriswamt 
Naidu v. Venkatachalapathi TIyer', In 
that case a decree was passed on 26th 
March, 1898, and the decree-holder 
having died, his widow sought to bring 
herself on record on 12th February, 
1901. That application was dismissed. 


1, (1908) LL.R. 31 Mad. 77317 MLLJ. 566, 
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Subsequently, she filed a fresh application. 
There the question arose whether the 
subsequent execution proceedings were 


saved by the application filed by the wife . 


on 12th February, 1901. A Division 
Bench of this Court held that the earlier 
application filed by the wife was in accord- 
ance with law and that on the death of 
the decree-holder, the right to execute the 
decree devolved on his widow, who was 
entitled without being brought on record 
to apply for execution under the Civil 
Procedure Code. This view has also 
been approved and followed by a Ful 
Bench of the Andhra Pradesh High Court 
in Somayajulu v. Annappa', wherein 
it has been held that an application by 
the legal respresentative of a deceased 

ecree-holder under Order 21, rule 16, 
Civil Procedure Code, even though does 
not contain a specific prayer for recogni- 
tion, would nevertheless be an application 
made in accordance with law within the 
meaning of Article 182 (5) of the Limita- 
tion Act, and that an order for substitution 
of the name of the legal representative 
on record is not a condition precedent 
to his right to apply for execution. In 
view of this legal position, the contention 
advanced on behalf of the appellant 
cannot be upheld. 


3. The appeal is therefore dismissed, 
pni in the circumstances no costs. No 
eave. 


V.S. 


—— — 


Appeal dismissed 





1. (1957) 1 An.W.R. 83 ; ALR. 1957 A.P. 66. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—K. Veeraswami, C. J. and 
V. V. Raghavan, J. 


The Returning Officer (Special Officer), 
Tiruchirapalli Municipality and others. 
... Appellants* 


y. 


S. Ramachandran Respondent. 
Madras District Municipalities Act (V of 
1920), section ` 49 (2) (g)—Municipal 
Council—Elections— Disqualification of 
‘candidates —Arrears due to the Munici- 
pality—Order of surcharge against the 
candidate on the date of nomination but 
under orders of stay made by Court— 
No disqualification. 


On the date of the nomination of the 
candidate, there was an order of surcharge 
against the candidate but the order was 
stayed by the High Court. The order - 
rejecting the nomination was quashed 
by the Single Judge. In appeal by the 
Returning Officer, 


Held, under section 49 (2) (g) of the Act, 
there should be not only an arrear due 
to the municipality and due for payment 
but it must be such in respect of which a 
demand could be made for payment and 
the time stipulated for payment had ex- 
pired. In other words, it is not enough 
that there is an arrear and due but what 
is due should be capable of being realised 
by way of demand or notice. When the 
candidate by reason of the stay orders 
of Court was not liable to pay the amount, 
the second part of section 49 (2) (g) of 
the Act is not satisfied. Decision of 
Srinivasan and Sadasivam, JJ., in Manic- 
kam v. D. R. Venkatachalapathi and 
others, W.A. No. 492 of 1967, referred and 
distinguished. [Para. 2.] 


Appeals under clause 15, Letters Patent, 
against the orders of Ramaprasada Rao, 
J., dated 18th January, 1971 in W. P. 
Nos. 4399 to 4412 of 1970 respectively 
presented to the High Court under Article 
226 of the Constitution of India to issue 
writs of certiorari calling for records 


*W.A. Nos, 24 to 37 of 1971. 10th March, 1971" 


fil 


of the 2nd respondent in Rc. R. No. 
25-20858 | of 1970 and quash the order 
therein. 


The Government Pleader, for Appellants, 


M.S. Venkatarama Iyer, for K. Sarvabhau- 
man and K. Sampath, for Respondent. 


| 


The Order of the Court was made by 


Veeraswami, C. J—The common point 


in these’! appeals is whether the res- 
pondents| had sustained disqualification 
under section 49 (2) (g) of the Madras 
District | Municipalities Act. There is 
no dispute that on the date of filing 
nominations to wit, 14th December, 
1970, there was an order of surcharge 
against ‘each of the respondents, which 
made them jointly and severally liable 
to the Municipality in a certain sum. 
Against the orders of surcharge, there 
were appeals, but they failed. From 
the appellate orders, further appeals 
were filed! to this Court, which are said 
to be pending. On 16th December, 
1970, the| nominations of the respondents 
were rejected on the ground of the dis- 
qualification under the provisions we 
mentioned. The order rejecting the 
nominations was quashed by Rama- 
prasada o, J., on the ground that 
though the first part of section 49 (2) (g) 
was satisfied, the second part of it was 
not. : 





2. We are in entire agreement with the 
learned Judge. It is argued for the ap- 
pellants that once the surcharge order 
was made, of which the respondents had 
notice, the conditions for sustaining 


the disqualification under section 49 (2), 


(g) had jbeen satisfied. We do not 
accept this contention for this reason. 
On the date of filing the nominations 
there was'an order of stay in operation, 
the effect of which was that so long as it 
was in force, although the surcharge 
order was in operation and therefore 


the liability of the respondents existed, 


they could not have been called upon 
to pay the amount. The second part 
of section 49 (2) (g) contemplates that 
ot only there should be an arrear and 
that it should be due for payment, but 
it must be such in respect of which a 
emand could be made for payment and 
that the time stipulated for payment 
expired. In other words, it was not 
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enough that there was an arrear and 
due. But what was due should be 
capable of being realised by way of de- 
mand or notice. When the respondents 
by reason of the stay order were not 
liable to pay the amount, we are o 
opinion that the second part of section 
49 (2) (g) is not satisfied. Reliance was 
placed for the appellants on an order 
of Srinivasan and Sadasivam, JJ. in M. 
Manickam v. D. R. Venkatachalapathi 
and others’, But there, before the suit 
was filed to recover the arrears, as the 
records showed, several demands had 
been made by the Panchayat for refund 
of the moneys remaining with the can- 
didate, but the demands were not com- 
plied with. This is what the learned 
Judges stated : 


“It appears from the records of the 
suit that demands had been made 
upon the appellant by the Executive 
Officer prior to the filing of the suit. 
The plaint itself would have consti- 
tuted a demand or notice of claim.” 


3. That is not the case here. The ques- 
tion is not whether the respondent had 
notice of the arrear. The stay order of 
this Court effectively prevented the res- 
pondents from sustaining the disquali- 
fication under section 49 (2) (g) on the 
date of the filing of nominations. 


4. On that view, the appeals are dis- 
missed. No costs, . 


Y.S. Appeals dismissed. 





ammm 
1. W.A, No. 492 of 1967. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PResENT :—V. V. Raghavan, J. 
Authorised Officer (Land Reforms), Coim- 


batore Petitioner* 
v. ; 
Subbalakshmi Ammal Respondent. 


Madras Land Reforms (Fixation of Ceiling 
on Land) Act (LXVIII of 1961), section 
(10) @) (b)—Husband, wife and two 
children —Stridhana property of wife— 
Death of husband before the notified 
date—Holding in the hands of wife— 
Position as on the date of notification alone 
relevant in fixing ceiling area. 


The respondent’s husband who held on 
6th April, 1960, 28.255 standard acres 
as section I property and 23.226 stan- 
dard acres as section VI property (Stri- 
dhana property of his wife) died on 16th 
January, 1961, that is before the notified 
date namely, 2nd October, 1962, leaving 
the respondent and two sons.. The Land 
Tribunal in appeal held that the size 
of the family as on the date of the notifica- 
tion, that is 2nd October, 1962, should 
be taken into account in determining the 
surplus. Ina revision petition filed by 
the State, 


Held: For the purpose of calculating the 
ceiling area of a family holding land on 
the date of the commencement of the 
Act in excess of 30 standard acres under 
section 10 (2) (b) of the Act, the posi- 
tion as on the notified date should alone 
be taken into consideration. The rights 
of the members holding lands are 
crystallised only onthe notified date. 


[ Para. 4.) 


On facts, in view of the fact that the hus- 
band of the respondent died before the 
notified date, one-third share in the hold- 
ing of her husband to which she would 
be entitled should alone be taken into ac- 
count along with her holding, in fixing 
the ceiling area. The order of the Land 
Tribunal allowing the appeal and re- 
Mitting the matter for fresh disposal has 
to be sustained. [Paras. 2 and 4.]} 


* CRP. No. 673 of 1969. 10th March, 1971. 
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State of Madras v. Pankajam Anni, C.R.P. 
No. 854 of 1967 unreported, referred. 


Petition under section 83 of Madras 
Act (LXVIII of 1961), praying the High 
Court to revise the order of the Sub-Court, 
Coimbatore, in L. T. A. No. 50 of 1966 
—R. C. No. M/M/RI/63 dated 15th’ 
March, 1966, Authorised Officer—Land 
Reforms, Coimbatore. 


K. Kumaraswami Pillai, Assistant 
Government Pleader, for Petitioner. 


Nainar Sundaram, for Respondent. 
The Court made the following 


ORDER.—The Authorised Officer (Land 
Reforms), Coimbatore, is the petitioner. 
The respondent’s husband held on 6th 
April, 1960, 28.255 standard acres as 
section I property and 23.226 standard 
acres as section VI property. The res- 
pondent held morethan the ceiling extent 
under section VI (stridhanam property) 
even after granting exemptions. The 
Authorised Officer. therefore, prepared 
the draft statement under section 10 (1) 
of Madras Act (LXVII of 1961), which 
was duly published in the Fort St. George 
Gazette on 20th October, 1965. The 
respondent’s husband died on 16th. 
January, 1961 and the respondent filed 
her objections on 27th January, -1966,- 


. contending that her holding was within 


the permissible limit of 30 standard 
acres, that as heir of her husband she° 
became entitled to a one-third share of 
the lands held by her deceased hus- 
band, that the entire holdings of her hus- 
band could not be added to her holding 
on‘her husband’s death, that each of' 
the two sons became entitled to a third 
share of the land left by her deceased ` 
husband, and that, in that view, the lands ° 
in her possession will be less than the 
existing acres and, therefore, there’ 
was no question of there being any sur-' 
plusland. The Authorised Officer, over- ' 
ruled her objection and held that surplus’ 
lands as included in Annexure I to the’ 
draft statement under section 10 (1) 
will hold gold. aoa 


2. Against the said order, the respondent . 
filed L. .T. A. No. 50 of 1966 to the. 
Subordinate Judge (Land Tribunal), 
Coimbatore. The Land Tribunal held 
that the order of. the Authorised Officer, } 


I] 


holding that on the date of the prepara- 
tion of the statement under section 10 (2) 
(5) the respondent would be treated ag 
a holder of the extent not only left b 
her deceased husband in entirety but 
also her own extent, is not correct as her 
husband died before the notified date. 
The Land Tribunal further held that the 
size ofthe family as on the date of 
notification, namely, 2nd October, 1962, 
has alone’ to be taken into account, and, 
in view of the fact that her husband died 

rior to that date, one-third share in the 

olding of her husband to which she would 
be entitled should alone be taken into 

ccount along with her holding in fixing 
her ceiling area. In the result, the Tri- 
bunal allowed the appeal and remitted 
the matter to the Authorised Officer for 
fresh disposal in accordance with law 
in the light of the observations made by 
the LandiTribunal in its judgment. 


3. The Authorised Officer has filed the 
above Civil Revision Petition. 


4. It is contended by the learned Govern- 
ment Pleader that, ona proper construc- 


tion of section 10 (2), the ceiling area as 


on the date of the commencement of the- 


Act alone'should be taken into account. 
I do not agree with this contention. Sec- 
tion 10 (2) of the Act provides that for 
the purpose of calculating the ceiling 
area ofa family holding land on the date 
of the commencement of the Act in 
excess of 30 standard acres, the Authorised 
Officer shall take into account only those 
members of that family who are alive 
on the notified date. Therefore, if there 
is any addition or substraction in the 
strength of the family between the date 
of the commencement of the Act, namely, 
6th April, '1960 and the notified date 2nd 
October, :1962, the position as on the 

otified date should alone be taken 
into consideration in fixing the cei- 
ling area’ held by the family. The 
rights of ‘the members holding lands 
are crystalised only on the notified date. 
Section 21 of the Act which contemplates 
taking into account future acquisitions 
made between the date of the commence- 


ment of the Act and the notified date, _ 


lends support to the view that the posi- 
tion of the family as on the notified date 


should alone be taken into account and - 


not the date of the commencement, of 


i 
MD. ABDUL KADAR ‘y. COLLECTOR, KANYAKUMARI. 
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the Act, in fixing the ceiling area. In 
The State of Madras v. Pankajam Anni}, 
Ramanujam, J., took the same view. 
In Dadarao v. State*, in dealing with a 
similar provision in the Maharashtra 
Agricultural Lands (Ceiling on Holdings) 
Act, the Bombay High Court has also 
taken the same view. I see no reason 
to interfere with the order of the Land 
Tribunal. 


5. The Civil Revision Petition fails and 
is dismissed. There will be no order as to 
costs. 


V.S. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT i—R. Sadasivam and V. Rama- 
swami, JJ. 


Mohammed Abdul Kadar, Power-holders 
Mohammed Usan and Mohammed Meera 
Mytheen and others Appellants* 


ve 


The District Collector of Kanyakumari, 
for the State of Madras and others. 
Respondents. 


—— Petition dismissed. 


(A) Travancore Land Conservancy Act (IV 
of 1091 M.E.)andTransfer of Property Act 
(IV of 1882), sections 51, 108 (h)}—Canal 
poromboke—Bona fide trespasser—Impro- 
vements—No right to claim value—Custo- 
mary law of Travancore—Trespassers— 
Improvements—Planting trees—Value of 
improvements—Tenants and bona fide 
trespassers—Mode of quantification of 
value of improvements. 


(B) Maxim—Quic quid plantatur solo solo 
cedit—Buildings as well as trees—Maxim 
not applicable to India—Trees planted by 
tenant during subsistence of lease—-Owner- 
ship. 


Held: The claim for the value of improve- 
ments made by a bona fide trespasser on 
Government land is not sustainable, much 
more so after eviction. (Para. 7] 


Also keld, it is clear from judicial decisions 

that a trespasser has no right to claim the 

value of improvements when the trespass 
1, CRP. No. 854 of 1967—Unreported. 
2. ALR. 1970 Bom. 144, Al 
*Appoal No. 315 of 1964, . 7th April, $1971. 
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is made with the knowledge that he has no 
right to the property. But one, who in 
good faith enters upon property believing 
that he has a right to it and effects improve- 
ments, has a right to be paid the value 
thereof, before being evicted, provided the 
improvements are consistent with the 
nature of the property and are not 
unreasonable. Such claim should be 
made before eviction. [Paras.7 and 1}] 


But the trespasser on Government lands 
are governed by the rules regulating the 
dispossession and assessment of Govern- 
ment lands under the law. Trepassers 
on Government lands are not entitled to 
claim the value of improvements. 
[Para. 7} 
It is noticed that until the Act was passed 
on 31st October, 1956,there was no statute 
Jaw in Travancore governing the award of 
such compensation. But according to 
judicial decisions the practice seems to be 
to capitalize the income for 8 1/3 years 
in the case of coconut trees, jack trees etc., 
to deduct one-fourth of the same for tax 
and maintenance and another one-fourth 
as the share of the owner of the land and 
to award the balance to the mortgagee or 
tenant as value of the improvements. 
[Para. 5} 


The maxim ‘guic quid plantatur solo solo 
cedit, (whatever is affixed to the soil 
belongs thereto) relates to not merely to 
buildings but also to trees, does not apply 


in India. It is not possible to subscribe , 


to the view that the tenant has no right of 
ownership in the trees planted by him even 
during the subsistence of the lease. But 
there can be no doubt that the tenant will 
have no right to the trees after he has 
delivered possession of the leasehold lands. 
The position of bona fide trespassers can- 
not be higher than that of tenants. Case- 
law discussed. [Paras. 8 and 9) 


Appeal against the decree of the Court of 
the Subordinate Judge, Nagercoil, dated 
31st October, 1963 and made in O.S. No. 
28 of 1961. 

S. Padmanabhan, for Appellant. 

G. Ramaswami, Additional Government 
Pleader on behalf of Respondent. 

me Judgment of the Court was delivered 

y 

Sadasivam, J—Appellants and respon- 
dents 2 and 3 are the legal representatives 
of the degeased Osan Pillai who filed the 
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suit for a declaration of his title to the 
properties involved in the L. C. cases 3, 4 
and 5 of 1957 of Ezhudesom Village, for 
possession of the said properties with 
mesne profits at Rs. 1,500 per year from the 
date of the suit till recovery of the proper- 
ties, for recovery of Rs. 1,760-63 paid as 
fine and piohibitory assessment and in the 
alternative for recovery of Rs. 15,000 as 
value of improvements with interest at 6 

r cent. per annum from the date of the 
suit till the date of recovery. 


2. Appellants 1 and 2 and one Moham- 
med Pathummal were brovght on record 
as the legal representatives of the deceased 
Osan Pillai. But subsequently, Moham- 
med Pathummal died and there were 
rival claims by appellants 3 and 4 on the 
one hand who claim as heirs and respon- 
dents’ 2 and 3 on the other who claim 
under a will. There appears to have been 
an agreement between the parties. But 
as pointed out by the trial Court, the dis- 
pute between plaintiffs 5 and 6 (respon- 
dents 2 and 3) andfplaintifis 7 and 8 
(appellants 3 and 4) 1s left open to be 
determined in separate proceedings bet- 
‘ween them. 


3. Osan Pillai claimed the suit properties 
'as forming part of Survey Nos. 1609, 2362 
‘and 1629 of Ezhudesom Village registered 
in his name. But proceedings were taken 
jby the first respondent herein, District 
Collector of Kanyakumari, in pursuance 
of the notice under section 10 of the 
Travancore-Cochin Land Conservancy 
Act (XIX of 1951) (hereinafter refer- 
red toas the Act) on the ground that the 
suit properties formed part of Survey 
Nos. 1610, 2363 and 1628 of Ezhudesom 
Village, the said lands being part of river 
poromboke. The learned Subordinate 
Judge of Nagercoil, on a consideration of 
the evidence in this case found that the 
plaintiffs have failed to prove that the suit 
lands formed part of the holdings of the 
first plaintiff. P.W. 1 is the power-of- 
attorney agent and son-in-law of the 
second plaintiff. The learned Subordi- 
nate Judge has rightly pointed out that his 
knowledge of the suit properties could be 
only from the time of his marriage in 1119 
M.E. and that he does not know the details 
of the suit properties, such as the survey 
number, sub-division, etc. P.W. 2 S. 
Padmanabha Iyer isan Advocate practic. 
ing in Nagercoil and he was appoiteug 


l 


| 
MD. ABDUL KADAR y. COLLECTOR, 


Ny 
Commissioner i in the suit. It is true that 
he gave a report supporting the claim of 
the plaintiffs.. But the learned. Subordi- 
nate Judge.has dealt with his evidence in 
paragraph 13 of his judgment and he did 
not ry onit. A reading of the evidence 
of P 2 Padmanabha Iyer is sufficient to 
show that the criticisms made by the 
learned (Subordinate Judge are well- 
founded.; He (P.W. 2) did not even 
locate the A.V.M. Channel. He did not 
make any attempt to get the survey plans 
of the locality. Evidently he has been 
misled into making the report in favour of 
the appellants solely on the ground that 
the suit properties are bounded on one 
side by the registered lands of the first 
plaintiff. Learned Advocate for the appel- 
lants urged that as the Commissioner’s 
report has not been accepted, the trial 
Court should have re-issued the commis- 
sion to locate the suit properties with 
reference| to survey plans, stones, etc. 
But no such attempt was made by the 
plaintiffs lin the lower Court, when criti- 
cisms were levelled against the evidence of 
P.W. 2. | Further, the finding of the trial 
Court that the suit properties formed part 
of the river poromboke is based on the 
evidence jof P.W. 1 Subbiah Pillai, the 
Village Officer of Ezhudesom Village and 
D.W. 2 Samuel D. Mosa, the Revenue 
Supervisor, during the relevant period 
from July, 1956 to March 1961. We do 
not therefore feel any need to reissue the 
commission to correctly localise the suit 
properties. It is abundantly clear from 
the evidence of D.Ws. 1 and 2 that the 
suit properties are in Survey Nos. 1610, 
2363 and 1628 of Ezhudesom Village 
which are river poromboke lands. 


4. asthe Advocate for the appellants 
relied on the decision in Abbayya v. State 
of Andhra Pradesh*, in support of his con- 
tention that where the plaintiffs have 
proved possession for thirty or forty 
years, it is for the Government to prove 
subsisting title within the period requisite 
for acquisition of title by adverse posses- 
sion. But at the end of paragraph 14 of 
the judgment, it is observed that the ques- 
tion is only of academic importance in 
view of the conclusion reached in that 
case that; the plaintiffs had established 
possession and enjoyment for at least for 
sixty years before suit. It-is only where 


ar 


1. ALR, 1990 Anh, Pra 134 aed 
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the evidence is not sufficient to decide the 
question as one of fact, it is necessary to 
invoke such principle. In the present case, 
the reports on the encroachments and the 
mahazars prepared in respect of the same, 
namely, Exhibits B-7, B-9, B-12, B- 14, 
and B-17 and B-19 show that the encroach- 
ment is about thirty-three years old and 
that it will be twenty years since the 
cocoanut trees on the encroached lands 
started yielding. Though in the suit 
notice Exhibit A-33 the first plaintiff has 
stated that he has been in possession of 
the suit properties for more than seventy- 
five years, he has clearly admitted in his 
statement Exhibit B-10 before the revenue 
authorities that he has been in possession 
and enjoyment of the suit properties and 
effecting improvements for about thirty- 
five years, along with the other lands 
assigned to him. The assignment of 
lands in favour of the first plaintiff was in 
the year 1916. Thus, the appellants have 
failed to prove that they have acquired 
title to the suit properties by adverse 
possession for the requisite period, which 


-1s fifty years under the law then prevailing 


in Travancore State. For the foregoing 
reasons, the appellants are not entitled to 
the primary relief, namely, for a declara- 
tion of title and recovery of possession of 
the suit properties with mesne profits. 


5. The learned Advocate for the appel- 
lants urged that the first plaintiff is entitled 
to claim the alternative relief in respect of 
the value of the improvements, namely, 
Rs. 15,000 as claimed by him. It ap 
from the decisions cited before us that it 
is the practice of computing the value o 
improvements in Travancore Cochin State 
on the basis of the capitalised income fo 
8 1/3 years. In Kesavan Krishnan v. 
Subramonian Kesavan Nambiyadiri* it 
has been held that the correct mode of 
valuing improvements is to capitalise the 
rental at 8 1/3 years purchase. It is 
stated in the decision that three-fourths 
of the gross produce may under ordinary 
circumstances be taken to be the rental 
value. In a short notes case reported at 
page 13 of 1930 T.L.R. it is stated that 
the basis of valuation of jack trees is to 
take the gross yield and capitalise by 
8 1/3 years on the basis of 3/4 of this 
amount as the- net yield. In Chentha 





1. 24 T.LR. 54. 
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Kunju Kurumpa v. Kali Raman’ it has been 
held that ordinarily three-fourths of the 
gross produce multiplied by 8 1/3 might 
be taken to be the value of improvements. 
It is also stated in the decision that'the 
gross produce must itself be arrived at 
after deducting one-fourth for jenmikur. 
In Nani Kunjukrishnan v. P. Pillai* it is 
pointed out that until the Act was passed 
on 31st October, 1956, there was no statute 
law in Travancore governing the award of 
such compensation, but according to 
judicial decisions, the practice was to 
capitalise the income for 8 1/3 years in the 
case of cocoanut trees, jack trees, etc., 
to deduct one-fourth of the same for tax 
and maintenance and another one-fourth 
as the share of the owner of the land and to 
ward the balance to the mortgagee or 
tenant as value of improvements. The 
learned Subordinate Judge found that the 
annual income from the suit properties 
is Rs. 1,400 and there would be no difñ- 
culty in computing the value of improve- 
ments on the basis of the above decisions 
in case the first plaintiff succeeds in esta- 
blishing his claim. 


6. The learned Subordinate Judge has 
referred to several decisions recognising 
the right of even trespassers to claim the 
value of improvements so long as the tres- 
passer acted in good faith and encroach- 
ed on others land on account of bona fide 
mistake on his part, and not on account of 
deliberate intention to trespass. He 
however found that the plaintiffs are not 
entitled to the value of improvements 
as they have encroached on canal 
poromboke which will not be assigned 
by the Government to persons wrong- 
fully cultivating the same. The learned 
Advocate for the appellants rightly 
stressed on the fact that the suit 
properties are adjacent to the lands in the 
holdings of the first plaintiff and that the 
first plaintiff has been cultivating the same 
for over thirty-five or forty years, and 
urged that it could not be said that the 
first plaintiff deliberately trespassed upon 
the property and that his cultivation was 
not due to his bona fide mistake that the 
lands were part of his holdings. We shall 
proceed to consider the claims of the first 
plaintiff on the footing that he planted 
the cocoanut trees in the honest though 










1. 20 T.L.R. 1295. 
@ ALR, 1959 Ker. 38 at 40: 
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erroneous belief that the suit properties 
formed part of his holdings. 

7. In ‘Narayanan Anandan v. Raman 
Anandan it is stated that a trespasse 
has no rightto claim the value o 
improvement when the trespass is 
made with the knowledge that he ha 
no right to the property. But one, who in 
good faith enters upon property believin 
he has aright to it and effects improve- 
ments, has a right to be paid the valu 
thereof before being evicted, provided 
the improvements are consistent with the 
nature of the property and are not un- 
reasonable. At pages 842 and 843 of the 
decision, the various categories of tres- 
passers and their rights are mentioned. 
But it is clear from the last clause, that 
the case of trespassers on Government 
lands must be governed by the rules 
regulating the dispossession and assess- 
ment of Government lands under the law. 
Further, it is also clear from the decision 
that the payment of compensation could 
be claimed only before the person is 
evicted. In Janardhanan Nair v. Nanu? 
it is stated that trespassers are not entitled 
to claim value of improvements effected 
by them after eviction from the property, 
and that trespassers on Government lands 
are subject to the relevant statutory provi- 
sions and that they cannot claim value of 
improvements from the Government. 
Thus, in the present case, the first plaintiff 
will not be entitled to claim the value o 
improvements not only on the ground 
that the trespasser on Government land 
is not entitled to claim the value o 
improvements, but also on the ground 
that such claim even if justified shoul 
be made before eviction. 

8. Thiru G. Ramaswamy; the learned, 
Additional Government Pleader relied on 
the decision in K. C. Alexander v. State of 
Kerala? as a direct decision negativing 
the claim for value of improvements, or 
even the right to remove the trees as put 
forward by the appellants. The entire 
case-law has been discussed in this deci- 
sion. Itis stated by way of conclusion at 
page 76 of the decision that the posi- 
tion of a trespasser whether he be 
a mere-trespasser or a4 trespasser 
under a bona fide claim of title cannot 
be better than that of a tenant. It is. 


1. 1943) T.LR. 822. 
2. (34 TLR 294 FB). 
3. AIR. 1966 Ker, 72 - 
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then pointed out that if this view is correct, 
the appeal has to be dismissed on the 
short ground that there is-no principle of 
law or equity which requires the payment 
of compensation in respect of trees, the 
ownership of which was all along, or at 
any rate from the date of the trespasser’s 
dispossession vested in the State. In view 
of the decisions of our High Court com- 
mencing from Vasudevan Nambudripad v. 
Valia Thathu Achan,! that the maxim 
quic quid plantatur solo solo .cedit— 
whatever is affixed to the soil belongs there- 
to—applies not merely to buildings, but 
to trees:as well, it is not possible to 
accept this decision that even during the 

ndency of the lease, the tenant who 

lanted the trees is not the owner thereof. 
In Thakoor Chander Poromanick v. Ram- 
dhone’ Bhuttacharjee*, Sir Barnes Peacock 
observed as follows :— 


“ We think it clear that, according to 
the usages and customs of this country, 
buildings and other such improvements 
made on the land do not, by the mere 
accident of their attachment to the soil, 
become the property of the owner of the 
soil ; and we think it should be laid 
down as a general rule that, ‘if he who 
makes the improvement is’not a mere 
trespasser , but is in possession under 
any bona fide title or claim of title, 
he is entitled either to remove the 
materials, restoring the land to: the 
State in which it was before the improve- 
ment was made, or to obtain compen- 
sation for the value of the building ifit is 
allowed. to remain for the benefit of the 
owner of the soil—the option of taking 
the building, or allowing the removal of 
the material, remaining with the owner 
of the land in those cases in which the 
building -is not taken down by the 
builder during the continuance of any 
estate he may possess.” . 


This passage is relied on in Vasudevan 
Nambudripad v. Valia Chathu Achan}, 
as the basis of the decision that the maxim 
quic quid plantatur solo solo cedit does not 
apply in India. The following passage 
in Vasudevan Nambudripad v. Valia Chathu 
Achan}, is relevant for our present dis- 
cussion :— _ : ; 
ge Od we oe ee ea A 
1. (1901), LL.R: 24 Mad. 47 : 10 M.LJ. 321 
2. 6 Suth. W.R. 228. - 


MD. ABDUL KADAR V. ČOLLECTÖR, KANYAKUMARI (Sadasivam, J.). 


271 


“We do not think that ary valid dis- 
tinction in principle can be drawn bet-- 
ween buildings erected by a tenant and 
trees planted by him, and it will be 
observed that the Transfer of Property 
Act places both in the same category 
as regards the tenant’s right of removal, 
It is suggested that trees exhaust the 
ground, but we are not aware that there 
is any proof of this. Many soils would 
probably benefit by being opened up and 
aerated by the planting of trees. There 
might be more difficulty in restoring 
ground planted with trees to its original 
state, than in restoring ground covered 
with buildings, but that is a matter for 
the tenant to deal with when he removes 
the trees. - If he does it, as the law 
requires him to do, the landlord will not 
be injured and it is difficult to see on 
what principle the tenant’s right to 
remove the trees could be forbidden.” 


9. In Krishnacharya v. Anthakki, a 
Bench of this Court has decided that in the 
absence of a provision in the lease, a 
Mulgeni tenant is entitled to cut and 
appropriate the trees on the holding, 
whether planted by him or of spontaneous 
growth, so long as the trees growing on 
the land at the date of the lease are not 
interfered with, and the nature of the 
holding is not changed. The observation 
in Ruttonji Edulji Shet v. The Collector.of 
Tanna? that the trees upon the land were 
part of the lands and the right to cut down 
and sell them was incidental to.the pro~ 
prietorship of the land has been explained. 
in the above decision as having reference 
to trees standing in the land when the 
lease was made. The decision in Velayu- 
dha Maistry v. Mari Ammal®, is relevant 
for the present discussion.. It was held 
in that decision that trees planted under a- 
licence do not go with the land arid the 
person who planted the trees is entitled 
to cut and remove them ; but he should’ 
restore the land in the condition in which 
it was before the trees were planted. The 
observations of Sir Barnes Peacock in 
Thakoor Chander Poramanick v. Ramdhone 
Bhuttacharjee*, and the consideration of 
the same by the Full Bench of this Court in 





1 1915) 29 MLJ, 314. 
3. (1941) 1 MLJ. 161. 
4, W.R. 28. 
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Vasudevan Nambudripad v. Valia Chathu 
Achan, have been considered in detail in 
this decision, and it is pointed out that 
the doctrine of English law that whatever 
is built upon land or grown upon land goes 

ith the land does not apply strictly to 

dia. We may incidentally point out 
that all these decisions relate to rights of 
tenants to cut and remove trees planted 
by them during the subsistence of the 
lease. But our only object in referring 
to these decisions is to show that no dis- 
tinction is made as regards the applica- 
tion of the maxim guic quid plantatur solo 
solo cedit whether the improvements re- 
late to buildings or to trees planted in the 

leasehold lands. In Panna Lal v. 
Gobardhan Das*, the applicability of the 
above maxim was considered and the 
learned Judge who decided the case was 
inclined to take the view that so long as 
bona fide trespasser is not evicted, he 
remains the owner of the trees or the 
improvements ; but he refrained from 
expressing a final opinion as the point did 
not arise in that case. Further, it is clear 
from the decision that the right to the 
trees or the improvements exists only so 
long as he is not evicted. In view of the 
above discussion, it is not possible to 
subscribe to the view that the tenant has 
no right of ownership in the trees planted 
by him even during the subsistence of the 
lease. 


10. Though the decision in Thakoor 
Chander Poramanick v. Ramdhone Bhutta- 
charjee®, was with reference to buildings, 
it is clear from the subsequent decisions 
of this Court that the same principle 
applies to improvements effect by planting 
trees. In the K. C. Alexander’s case‘, 
reliance is placed on certain passages in 
Mulla’s Transfer of Property, Fifth Edi- 
tion, page 695. It is stated by Mulla in 
his Transfer of Property, Fifth Edition at 
page 695 that trees are part of the land, and 
the right of the tenant to cut them down 
depends upon custom and the terms of the 
lease. It is further stated by the same 
author that in the absence of a contract 
to the contrary, trees planted by a tenant 
pass to the landlord on the expiry of the 
lease. This will be so if the tenant does 





1. ee I.L.R. 24 Mad. 47:10 M.LJ. 321. 
2, ALR. 1949 Ail. 757. 

3. 6 Suth.W.R. 228. 

4. ALR. 1966 Ker. 72. 
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not exercise his right under section 108 (A) 
of the Transfer of Property Act. The 


„decision in Jugrajsa Chunnialsa v. Umrao 


Singh*, really proceeds on the footing that 
the maxim quic quid plantatur solo solo 
cedit applies to India. Thus, whatever 
doubts might be entertained about the 
ownership of the trees during the subsis- 
tence of the lease, there can be no doubt 
that the tenant will have no right to the 
trees after he has delivered possession of 
the leasehold lands. Thus, in the K. C. 
Alaxander’s case*, it is rightly observed— 
if we may say so with respect—that at 
any rate from the date of the trespasser’s 
dispossession, the trees vest in the State. 


11. It is clear from Exhibits B-22, B-23, 
and B-24 that the first respondent took 
possession of the lands on 2nd August, 
1960 subsequent to the order of the 
Collector Exhibit A-24, dated 17th July, 
1960. The suit was filed on 26th July, 
1961. There is no plea in the plaint that 
the first plaintiff was prevented from 
removing the trees planted by him before 
he was evicted. Hence the decision ‘in 
Sirkar v. Mahadeva Iyer®, cannot be 
invoked by the appellants, even if it is 
assumed that the decision is correct. It 
was held in that decision that proceed- 
ings in ejectment have recognised the right 
of the trespasser to remove the improve- 
ments he had made and this valuable right 
has admittedly been denied to the res- 
pondents by the action of the Government 
and in this view the decree of the lower 
Court granting compensation for the 
improvements effected, was confirmed in 
that case. For the foregoing reasons, the 
appellants cannot claim the value of the 
improvements. We have already pointed 
out that the position of the appellants 
who are at best bona fide trespassers can- 
not be higher than that of a tenant. 
Their right if any to remove the trees 
planted by them should have been exercis- 
ed before the first plaintiff was evicted 
To the Government river poromboke 
ands. 


12. The learned Government Pleader did 
not rightly question the validity of the 
notice under section 80 of the Civil Pro- 
cedure Code, He however questions the 
findings of the trial Court as regards the 


1, ALR, 1950 Madh. B. 39. 
2. ALR. 1966 Ker. 72. 
3. ALR, 1953 Trav.-Co, 349, 
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plea of limitation urged by him. It is 
true the first plaintiff did not prefer an 
appeal against the adverse orders passed 
by the Tahsildar. It is only his tenant 
Gulam Mohideen Pillai, the second res- 
pondent in the eviction proceedings on 
receiving notice of the appeal filed a 
petition questioning the competency of 
the appeal preferred by the tenant. But 
section 19 of the Act makes provision for 
an appeal within one year from the date 
on which the cause of action arose. It 
could not be said that the first plaintiff 
did not have a cause of action to appeal 
against the order in Exhibit A-23 which 
superseded the order of the Tahsildar, and 
in this view, the suit is within time. But 
it is really unnecessary to go into the 
question in view of our finding on the 
main issue òn the merits of the case. For 
the foregoing reasons, the decree and 
judgment of the trial Court are confirmed 
and the appeal i is dismissed with the costs 
of the contesting first respondent. 


V.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT! MADRAS. 


PRESENT :—K. Veeraswami, C.J. and P. R. 
Gokulakrishnan, J. 


The Salem-Dharmapuri Omnibus Operators 
Acco ciation, Salem Petitioners* 





v. ! 
The Secretary to Government, Home 
Department, Government of Madras 

Respondent 


| 
(A) Tamil Nadu Motor Vehicles Taxation 
Act (II of 1931) and Constitution of India 
(1950), Schedule VO, List II, Entry 51— 
Levy of tax on motor vehicles—Power to 
raise tax—Validity. 


The petitioners, omnibus operators, seek 
to quash two notifications of the State 
Government G.O. Ms. No. 923, Home, 
dated 19th April, 1969 and G.O. Ms. No. 
434, Home; dated 27th February, 1970, 
issued i in exercise of the powers conferred 
by section 17 (1) of the Act of 1931. By 
these notifications, rules were made 
*W.P. No. 1412 of 1969 and 
959 of 1970 etc. 


29th January, 1971. 
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amending Schedules II and III to the Act 
increasing the rate of tax in respect of 
contract carriages, from Rs. 30 to Rs. 50 
per passenger seat per quarter and from 
Rs. 50 to Rs. 100. The validity of the 
notifications was assailed on the ground 
that they constitute animproper exercise 
of thetaxing power under the Act, 
inasmuch as they have been expressly 
made for the purpose of regulation of 
the contract carriages. 


Held, The impugned notifications are 
illegal and invalid as they are but a device, 
that is to say, regulating and controlling 
contract carriages against their misuse'as 
mentioned in the notifications under the 
guise of raising tax on motor vehicles. 
[Para. 13.] 


In exercise of the power under Entry 57 of 
List IJ, Schedule VII to the Constitution, 
the State Legislature is entitled to levy the 
tax on vehicles and so long as the power 
is used for the purpose of raising such tax, 
its validity cannot be questioned on the 
ground of its consequences.’ [Para. 4.] 


(B) Tamil Nadu Motor Vehicles Taxation 
Act (III of 1931), section 17, Schedules I 
and II—Tax on motor vehicles—Compensa- 
tory tax—Levy of tax and quantum thereof 
—Not a matter for enquiry by Court. 


The provisions of section 17 of the Act 
read with the second schedule as well as 
the other provisions of the Act, do indi- 
cate that the tax is a kind of compensa- 
tory tax. In raising the tax and fixing the 
rate at which it should be raised, regard 
should naturally be had to facts and cir- 
cumstances relevant thereto, in the con- 
text and intendment of the provisions of 
the Act, and the nature of the tax and it 
will not be for the Court to enquire into 
the wisdom of raising it or fixing its 
quantum. [Pai a. 4.] 


(C) Tamil Nadu Motor Vehicles Taxa- 
tion Act (III of 1931), section 17, Schedules 
I and H—Notification—Rules amending 
schedules and increasing tax on omnibuses 
Notification setting out the purpose of 
taxation—Avoidance of unhealthy compe- 
tition between omnibuses and regular stage 
carriages and putting down misuse of omni- 
buses—Exercise of power illegal—Extra- 
neous to power of taxation—Notifications 
liable to be quashed. 

Where the impugned notifications them- 
selves make it clear that the schedule has 
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been amended and the rates have been 
raised ‘‘ with a view to avoid unhealthy 
competition between omnibuses and regu- 
lar stage carriages and to put down the 
misuse of omnibuses ”, no room for any 
doubt is left as to the purpose for which it 
was made, which is not raising revenue, 
but for the extraneous purpose specifically 
mentioned. To make such notifications 
for extraneous purpose of controlling and 
regulating motor vehicles is clearly in 
excess of the delegation under section 17 (1) 
of the Act. [Paras. 7 and 11.] 


(D) Tamil Nudu Motor Vehicles Taxation 
Act (III of 1931) and Constitution of India 
(1950), Schedule VII, List II, Entry 35 and 
List II, Entry 51—Control and regulation 
of motor yehicles—Not a taxing power 
—-Distinct power. 


Control and regulations of motor vehicles 
is not a taxing power under Entry 57 of 
List II, but a different power within the 
purview of Entry 35 of List III, Schedule 
VII to the Constitution. [Para. 14.] 


Petition under Article 226 of the Constitu- 
tion praying the High Court to issue a writ 
of certiorari calling for the records in G.O. 
Ms. No. 923, Home, dated 19th April, 
1960 and quash the same, etc. 


V. K. Thiruvenkatachari, V. Subramaniam, 
K. Doraiswami, S. Jagadeesan, D. Raju, 
M. Chenniappan, E. Padmanabhan and 
E. Damodaran, for Petitioners. 


The Government Pleader, 
pondent. 


The Judgment of the Court was delivered 
by 

Veeraswami, C.J—These are two sets 
of petitions for quashing two notifications 
of the State Government G.O. Ms. No. 
923, Home, dated 19th April, 1969 and 
G.O. Ms. No. 434, Home, dated 27th 
February, 1970. They were issued in 
exercise of the powers conferred by sub- 
section (1) of section 17 of the Tamil Nadu 
Motor Vehicles Taxation Act, 1931, as 
amended. By these notifications, rules 
were made amending Schedules I and III 
to the Act and the amendments have been 
approved by the Legislative Assembly as 
required by sub-section (3) of section 17 of 
the Act. The first of the notifications 
increased the rate of tax in respect of 
contract carriages, from Rs. 30 to Rs. 50 


for Res- 


THE MADRAS LAW JOURNAL REPORTS 


[i574 


per passenger seat per quarter, and the 
second from Rs. 50 to Rs. 100. The 
petitioners are individual omnibus opera- 
tors in some of them and the Salem- 
Dharmapuri Omnibus Operators Associa- 
tion is one of the petitioners. They assail 
the validity of the notifications on the 
main ground that they constitute an 
improper exercise of the taxing power 
under the Act, inasmuch as they have 
been expressly made for the purpose of 
regulation of the contract carriages. 
Another ground is that, they are arbitrary 
and even confiscatory. The main ground 
seems to us to be well-founded. 


2. In one of these petitions the facts are 
these, which, for present purposes, are 
typical of those in the other petitions. 
The petitioner owns an omnibus MDU 
7897 registered asa contract carriage. It 
has a capacity to accommodate 49 passen- 
gers with all the seats facing forward. 
He had been in the employ of a fleet 
operator as a driver and tourist organiser, 
but he resigned his job and entered into 
the field of transport business from 1968 
on his own. He says that he pooled his 
small savings and purchased the omnibus 
on hire-purchase agreement, and held the 
permit No. 26/28. At that time the tax 
payable was Rs. 30 per seat per quarter. 
According to him, the system of issuing 
permits for omnibuses to ply as contract 
carriages was first introduced in the year 
1963, that although at the start permits 
were issued only by the State Transport 
Authority which were valid throughout 
the State, subsequently on account of the 
phenominal increase in the demand for 
contract carriages for the conveyance of 
tourists, pilgrims, marriage parties, etc., 
operators found it very difficult to cope 
with the demands even with the consider- 
able number of existing spare buses and as 
a result, the policy of issuing permits for 
contract carriages was liberalised, and 
that the Regional Transport Authorities 
concerned were authorised to issue per- 
mits which would be valid for any region 
with State-wide validity. It is his case 
that these contract carriages were of 
somewhat luxurious kind, involving con- 
siderable investment, that originally the 
tax was levied on contract carriages at 
the rate of Rs. 10 per seat per quarter, 
but when the system of permitting con- 
tract carriages to ply as omnibuses by the 


rij 


Regional Transport Authorities or, as 
luxury coaches, by the State Transport 
Authority was introduced, the. rate of tax 
was raised to Rs. 30 per seat per quarter 
from 1963. There was further increase of 
the rate Rs. 50 with effect from Ist July, 
1969 andever since, says the petitioner, 
he had been incurring loss. In support of 
these averments, he has filed a statement 
of accounts giving details of a net loss of 
Rs. 4,933-40 for the period from Ist 
January, 1969 to 31st December, 1969. 
We were also told that the rates of charges 
for passengers by the contract carriages 
worked out roughly to 24 paise per 
mile per passenger, whereas in stage 
carriages the rate was 4 paise per passenger 
in ordinary buses, and 5 paise in the case 
of express buses, and further the contract 
carriages had to face operational difficul- 
ties such as they had to ply on newly 
formed routes and tracks which accounted 
for a large wear and tear. Apart from 
this, there is a large investment by way of 
capital expenditure on contract carriages. 
The conditions and terms on which these 
contract carriages would run were different 
from those of the stage carriages. Never- 
theless, with effect from 1st April, 1970, 
the rate of tax has been further increased 
to Rs. 100 per seat per quarter, for con- 
tract carriages, which the petitioner says 
is unreasonable, expropriatory and has 
been introduced for extraneous and un- 
justifiable reasons. The petitioner would 
say therefore that this was a case of an 
arbitrary and colourable exercise of power. 


3. Onthe view we take, it is not necessary 
to examine whether the increase of the 
tate from Rs. 30 to Rs. 50 and then to 
Rs. 100 is expropriatory and/or unreason- 
able. Ifthe rate has b2en increased from 
time to time only with the intention of 
augmenting the revenues, it would have 
been difficult for the petitioner to find 
fault with the notifications, which the 
State Government has undoubtedly power 
to issue. But the petitioner’s submission 
is that the taxing power under the Act has 
been used for extraneous purpose and the 
notifications should, therefore, be struck 
down. : 


4. The Tamil Nadu Motor Vehicles Taxa- 
tion Act was passed in order to abolish 
within the State the levy of all the then 
existing tolls and taxes on motor vehicles 
by local bodies, and provide for the levy 
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of a Provincial tax on motor vehicles. Sec~ 
tion 4 (1), which is the charging section, 
empowers the State Government to direct 
by notification, that the tax shall be 
levied on every motor vehicle using any 
public road in the State. The notifica- 
tion shall specify the rates at which and 
the quarter from which the tax shall be 
levied, provided such rate shall not exceed 
the maximum specified in the second 
schedule to the Act. At the same time, 
the State Government has been entrusted 
by section 17 (1) with the power to make 
rules amending the schedule. It is in 
exercise of this power that the impugned 
notifications were issued, amending by 
rules the second schedule, by raising the 
rates as we have earlier mentioned. That 
schedule for purposes of specifying the 
maximum rates classifies motor vehicles 
and mentions the maximum quarterly tax 
payable by each class according to whether 
the relative vehicles are fitted with pneu- 
matictyresornot. Inclassifying vehicles, 
goods vehicles, motor vehicles plying for 
hire and used for the transport of passen- 
gers, and other vehicles are treated 
separately for fixing the rates, and in so 
doing their laden weight or the seating 
capacity, as the case may be, is taken into 
account. The Act contains other provi- 
sions complementary to administering 
levy, recovery and imposition of penalties, 
Section 10 directs how the proceeds of the 
tax collected under the Act should be 
utilised. After deducting administrative 
expenses, the balance is distributed in the 
manner indicated by the section, to the 
Government and local bodies. The provi- 
sions of this section read with the second 
schedule as well as the other provisions o 

the Act, do indicate that the tax is a kind 
of compensatory tax. That view of the 
nature of tax was taken by one of us in 
Ayodhya Naidu v. State of Madras’. 
In raising the tax and fixing the rate at 
which it should be raised, regard should 
naturally be had to facts and circum- 
stances relevant thereto, in the context 
and intendment of the provisions of the 
Act, and the nature of the tax, and it will 
not be for the Courts to enquire into the 
wisdom of raising it or fixing its quantum. 
The State Legislature has made the Act 
evidently in exercise of its power under 
Entry 57 and possibly of Entry 56 of 





1. (1965) 1 M.LJ. 308 : ALILR. 1965 Mad, 349. 
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List II of the Seventh Schedule to the 
Constitution, viz., Taxes on Vehicles, 
whether mechanically propelled or not, 
suitable for use on roads, including tram- 
cars, subject to the provisions of Entry 35 
of List III, and taxes on goods and passen- 
gers carried by road or inland waterways. 
In exercise of the power under Entry 57 
of List Il, the State Legislature is entitled 
to levy the tax on vehicles, and so long as 
the power is used for the purpose of raising 
such tax, its validity cannot be questioned 
on the ground of its consequences. In 
this regard we accept the contention for 
the State. In McCray v. United States}, 
the validity of an Act levying tax on artifi- 
cially coloured oleomargarine was ques- 
tioned on the ground that a power granted 
as a means of raising revenue could not 
lawfully be diverted by the indirect use of 
it to do what the Congress had no power 
to do by direction, and that the end was 
not therefore legitimate. Repelling this 
contention, the Supreme Court of the 
United States said : 


“ Undoubtedly, in determining whether 
a particular Act is within a granted 
power, its scope and effect is to be 
considered. Applying this rule to the 
Acts assailed, it is self-evident that on 
their face they levy an excise tax. 
That being their necessary scope and 
operation, it follows that the Acts are 
within the grant of power. The argu- 
ment to the contrary rests on the pro- 
position that, although the tax be within 
the power, as enforcing it will destroy 
or restrict the manufacture of artificially 
coloured olemargarine, therefore, the 
power to levy the tax did not obtain. 
This, however, is but to say that the 
question of power depends not upon the 
authority conferred by the Constitution 
but upon what may be the consequence 
arising from the exercise of the lawful 
authority.” 


5. United States v. Doremus?, is to the 
same effect. There can also be no doubt 
as to the tenability of the proposition that 
the intention of a Ziven piece of legislation 
should be ascertained solely from the 
language used in the statute. In M/s. 
R.M.D.C. (Mysore) Private Ltd. v. State 





1. 49 L.Ed. 78. 
2. 63 L.Ed, 493, 
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of Mysore1,the Mysore Lotteries and 
Prize Competitions Controland Tax Act, 
1951, was attacked on the ground that a 
tax must be levied for the purpose of 
revenue and could not be for the purpose 
of control and that the Act was really 
colourable legislation in that the impugned 
tax had been levied for the purpose of 
controlling prize competitions although 
it was given the form of a tax. The’ 
Supreme Court declined to accept the 
ground and observed : 


“It may be remarked that the Court, in 
construing and interpreting the Consti- 
tution or provisions of an enactment, 
has to ascertain the meaning and inten- 
tion of Parliament from the language 
used in the statute itself and it is not 
concerned with the motives of Parlia- 
ment.” 


6. Before us, it is not the validity of the 
Act that has been questioned. We are 
not asked in this case to read from the 
provisions of the Act any intention to 
deviate from the purpose of levying tax 
on motor vehicles, in order to achieve a 
result totally irrelevant to the Act for the 
purposes of levying such tax. 


7. But what is contended is that the 
power of the State Government under 
section 17 (1) is confined only to the raising 
of revenue, but the impugned notifications 
themselves make it clear that the schedule 
has been amended and the rates have been 
raised “‘ with a view to avoid unhealthy 
competition between omnibuses and 
regular stage carriages and to put down 
the misuse of omnibuses”. This conten- 
tion is clearly borne out and is valid. 
The preamble to G.O. Ms. No. 434, 
Home, dated 27th February, 1970, itself 
proves this. It says: 


“In G.O. Ms. No. 1579, Home, dated 
24th June, 1969, the rate of tax for 
omnibus was_increased from Rs. 30 
per seat per quarter to Rs. 50 per seat 
per quarter from Ist July, 1969. With 
a view to avoid unhealthy competition 

etween omnibuses and regular stage 
carriages and to put down the misuse 
of omnibuses, the Government have 
decided to increase the tax for the omni- 
buses to Rs. 100 per seat per quarter.” 





1. (1962) 2 S.C.J. 620 : (1962) 3 S.C.R. 230: 
ALR. 1962 S.C. 594, 
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8. Our attention has also been invited 
to Government Publications purporting to 
be Review of Road Transport in Tamil 
Nadu for 1968-69 and 1969-70. In the 
first of them, this is what is stated : 


“ Omnibuses : It has been brought to 
the notice of the Government that 
omnibuses are posing a problem to 
regular stage carriages by picking up 
passengers near bus stands. The four- 
fold increase in the number of omni- 
buses within one year is significant. 
With a view to remove this unhealthy 
competition, it is proposed to raise the 
rate of motor vehicles tax in respect of 
omnibuses to be on a par with that of 
regular stage carriages.” 
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9. The second publication also contains 
a similar statement : 


“* Omnibuses : With a view to avoiding 
unhealthy competition between omni- 
buses and regular stage carriages and 
put down the misuse of omnibuses it is 
proposed to increase the rate of motor 
vehicles tax in respect of omnibuses from 
the existing Rs. 50 per seat per quarter 
to Rs. 100 per seat per quarter.” 


10. In fact, the counter-affidavit filed on 
behalf of the State does not deny that it is 
_ so. It states : 


“Tho increase in the rate of tax is 
certainly to augment the resources of 
the State and it is not solely to avoid 
unhealthy competition between omni- 
buses and stage carriages as contended 
by the petitioner. The presumption 
of the petitioner that the increase in 
rates is solely to prevent to misuse of 
omnibuses is not correct. As stated 
already, the increase in rate of tax is 
based on other considerations as well.” 


11. Obviously, we cannot possibly accept 
this approach to the question because 
the notification under section 17 (1) does 
not leave any room for doubt as to the 
purpose for which it was made, which is 
not raising revenue, but for the extraneous 
purpose specifically mentioned. When 
the tax is levied at the increased rate, 
factually it is raising of revenue. But 
where power is delegated to the State 
Government as under section 17 (1) to 
amend the second schedule by making 
suitable rules, the power is meant to be 
exercised only for the purpose of raising 
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the tax. If the notification had not stated 
the purpose for which it was made, the 
Court will not go into the motive of it or 
allow any presumption to be drawn as to 
its extraneous purpose. But here the 
notifications, as well as the reviews we 
mentioned, have placed the extraneous 
purpose beyond doubt for which the 
notification is made. To make such noti- 
fications for extraneous purpose of con- 
trolling and regulating motor vehicles is 
clearly in excess of the delegation under 
section 17 (1). To sucha case, we think, 
the principle of Express Newspopers (P.) 
Ltd. v. Union of India, would be clearly 
apply. In that case, the provisions of the 
Working Journalists (Conditions of Ser- 
vice) and Miscellaneous Provisions Act, 
1955, was declared invalid on the ground : 


12. This principle is also discernible 
from the following observation in para- 
graph 166 of IT Halsbury’s Laws of 
England, 2nd Edition ; i i 


“The Constitution, though in some 
respect influenced by the United States 
Constitution, is not to be interpreted 
otherwise than as an Act of the British 
Partliament. Thus there is no prohibi- 
tion of the taxation of federal salaries 
by the provinces, or of provincial 
salaries by the federation. The possi- 
bility of misuse of federal or provincial 
power to destroy the instrumentalities 
of the other is not denied, but is met by 
the doctrine that the legislation of this 
kind would not be really taxation “but 
an effort to exceed the sphere allocated 
by the Constitution.” 


13. We are clear, therefore, that the 
impugned notifications are but a device, 
that is to say, regulating and controlling 
contract carriages against their misuse a 
mentioned in the notifications under the 
guise of raising tax on motor vehicles. 





1. (1959) SCR. 12: (1958) S.C.A, 952: 
(1958) $.C,J, 1113 : ALR. 1958 S.C. 578, | 
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14, Such an exercise of power under 
section 17 (1) of the Act is not warranted 
by its provisions, and is illegal. Control 
and regulations of motor. vehicles is 
not a taxing power under Entry 57 of 
List II, but a different power within the 
rview of Entry 35 of List III to the 
Seventh Schedule of the Constitution. 
he Motor Vehicles Act contains ela- 
borate powers of control and regulation 
in order to prevent the abuse, if any, 
mentioned in the impugned provisions. 


15. We hold, therefore, that the im- 
pugned notifications are illegal and in- 
valid. The petitions are allowed with 
costs. Counsel’s fee Rs. 100 in each. 


V.S. Petitions allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :— K. Veeraswami, 
V. Raghavan, J. 


Silambani Sri Chidambara Vinayagar 
Swami Devasthanam, Devakottai, through 
its trustees S. T. M. V. R. Murugappa 


C. J. and 


Chettiar and others Appellents* 
y, 
Duraiswami Nadar and others 


Respondents. 


Madras Estates (Abolition end Conver- 
sion into Ryotwari) Act (XXVI of 1948), 
section 18 (4) , 18 (4) (ii) and 18 (5)— 
* Building ’—Village—Estate—Site—Land- 
holder leasing site to put up building— 
Subsequent taking over of the estate— 
Ownership of the building —If vests in 
the landholder—Suit by landholder 
against tenant for rent —Government not 
a party to the proceeding—Licbility of 
tenant, 


The landholder sued the tenant for rent 
in respect of a site let out prior to 1948 
for building purposes. The site, situate 
in a village which constituted an estate, 
was notified and taken over under the 
provisions of Madras Act XXVI of 1948. 
On that date, the building continved to 

in the occupation of the tenant. 
The defence to the suit was that under 
the provisions of the Madras Act XXVI 
of 1948, the site along with the building 
had vested in the tenant and the title 
of the landholder got extinguished. 
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Held, the definition of a building con- 
tained in section 18 (5) of the Act when 
incorporated in’ sub-section (4) would 
have the consequence that if the building 
as well as the site on which it stood both 
belonged to the same person, upon the 
notification under the Act both of them 
will vest in that person. [Para. 3] 


Itis an axiom of the law that even tres- 
passer who is in possession is entitled 
to it except as against the lawful owner. 


[Para. 4] 


On facts, the Government is not a 
party to the proceedings and if the land- 
holder even after the notified date con- 
tinues in possession of the land undis- 
turbed by the rightful owner, if any, 
that would entitle the landholder to 
demand and collect rent from the tenant. 
The possessory title of the landholder 
subsequent to the date of the notification 
will enable him to maintain the claim for 
rent. The matter has to be remitted to 
the trial Court for a finding whether 
the landholder continued to be in posses- 
sion of the site on which the building 
stood, after the notified date. Ifit was 
found so, the suit will have to be decreed. 


[Paras 4 and 5] 


Appeal under clause 15, Letters Patent, . 
against the judgment and decree of 
Natesan, J., dated 24th December, 1965 
in S. A. No. 1071 of 1964 preferred to 
the High Court, against the decree of the 
Sub-Court, Devakottai, in A. S. No. 98 
of 1963, O. S. No. 19 of 1963, District 
Munsif’s Court, Devakottai. 


K. Parasaran, for Appellant. 


A. Sundaram Iyer and S. V. Jayaraman, 
for Respondents. 


The Judgment of the Court was delivered 
by 


Veeraswami, C. J—This appeal by the 
quondam landholder is from a judgment 
of Natesan, J., reported in Silambani 
Sri Chidambara Vinayagar Devasthanam, 
Devakottai, by its trustees v. Duraiswamy 
Nadar!. The suit out of which the appeal 
arises was instituted by Silambani Sri 
Chidambara Vinaygar Devasthanam, 
Devakottai, by its trustees to recover 
—ao 
1. (1967) 2M.L.J. 181, 
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rent from. the first respondent in respect 
of a site let out to him for building pur- 
poses. The tenancy commenced prior 
to 1948. The site is situate in a village 
which constituted an estate. That was 
notified and taken over under the pro- 
visions of Madras Act XXVI of 1948. 
On that date, the building continued 
in the first respondent’s occupation. 
There is no dispute that on the notified 
date, the Devasthanam was the landholder. 
The defence was that under the provisions 
of Madras Act XXVI of 1948, the suit 
site along with the building had vested 
in the first respondent, and the title of 
the appellant as a landholder got extin- 
guished. There appears to have been 
a question of jurisdiction raised, but it 
is no longer beforeus. Thefirst appellate 
Court held that the Devasthanam had lost 
its right on the notification made under 
the provisions of the Act. It also held 
that the first respondent was not estopped 
from disputing the title of the Devas- 
thanam. Natesan, J., dismissed the second 
appeal, he being or the view that im- 
mediately on the notification the appellant, 
the quondam landholder, had lost ‘its 
interest in the site, which is vested in 
the Government. The learned Judge, 
therefore, considered that the appellant 
was not entitled to claim any rent for 
the site from the first respondent. 


2. It is contended forthe appellant that the 
real effect of section 18 (4) was to vest 
the building in it. This is on the view 
that as mentioned by sub-section (5) 
of the section, building includes the 
site, and, therefore, whoever owned the 
building became owner of the site. In 
our view, this contention cannot be 
accepted. Sub-sections (4) and (5) of 
section 18 reads : 


“*(4): Every building other than a 
building referred to in sub-sections (1), 
(2) and (3) shall, with effect on and 
from the notified date, vest in the person 
who owned it immediately before the 
date ; but the Government shall be enti- 
tled, for each year commencing with 
the fasli in which the estate is notified. 


(i) in every case, to levy the appro- 
priate assessment thereon ; and 

(ii) in the case of a building which vests 
ina person other than a landholder, also 
the payments which such person was 
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liable immediately before the notified 

date to make to any landholder in 

thereof, whether periodically 

or not and whether by way of rent or 

othewise, in so far as such payments 

my accure due in or after the notified 
te. 


(5) In this section ‘ building’ includes 
the site on which it stands and any 
adjacent premises occupied as an 
appurtenance thereto.” 


3.Theresult of sub-section (5), to our mind 
is that the definition contained therein|- 
when incorporated in sub-section (4) 
would have this consequence, that, i 
the building as well as the site on which 
it stands both belong to the same person 
upon the notification, both of them will 
vest in that person. That, we think is 
the true scope of sub-sctions (4) and (5) 
read together. These provisions do not 
contemplate a transfer of the ownership 
of the site to the owner of the building 
where it had not already belonged to 
him. Unless there is a coalescence of 
the ownership of the building as well as 
of the site on which it stands, there 
will be no vesting under sub-section (4). 
That is the view Natesan, J., took and 
we agree with him. 


4. But that will not conclude against 
the appellant. On our view of the effect 
of sub-sections (4) and (5) read together 
it would follow that clause (ii) of sub- 
section (4) will have no application to the 
instant case, which, in our opinion, can- 
not be relied on by the State to collect 
the rent. Ifthe State has any right to it, 
that is to be found from the general 
vesting under section 3 (b) of the Act. 
But we are not concerned in these 
proceedings with that aspect. The 
Government is not party to them. If 
the arpellant even after the notified date 
continues in possession of the land un- 
disturbed by the rightful owner, if any, 
that, in our opinion, would entitle it to 
demand and collect rent from the first 
respondent. It is an axiom of the law 
that even a trespasser who is in possession 
is entitled to it except as against the law- 
ful owner. The possessory title, there- 
fore, of the appellant subsequent, to the 
date of the notification, will enable to it 
maintain the claim for rent. But it has 
not heen investigated so far whether, after 
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the notified date, the appellant continued 
to be in possession of the site. 


5. We set aside the judgment and decrees 
of the Courts below, including those of 
Natesan, J., and direct that the suit be 
remitted to the trial Court for a finding, 
ter giving the parties an opportunity 
f adducing such evidence as they can, 
sto whether the appellant continued to 
in possession of the site on which the 
uilding stand after the notified date. 
If the trial Court came to the conclusion 
that the appellant was in such possession, 
the suit should be decreed as prayed for. 
But if the finding were to be against the 
appellant, the suit would, of course, fail 
and would stand dismissed. The second 
appeal is accordingly allowed. Costs 
throughout will abide the result. 


VS. Appeal allowed 

and Remanded. 
IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :— K. S. Venkataraman and P. R. 
Gokulakrishnan, JJ. 


Vengammal and another ... Petitioners* 


y. 


Ramachandran (minor) by mother Jaya- 
lakshmi Ammal and others 
Respondents. 


Madras Court-fees and Suits Valuation 
Act (XIV of 1955)—Refund of Court-fee 
—JInherent powers of Court—Memoran- 
dum of appeal—Court-fee—Stamp register 
stage —Matter compromiscd—Petition to 
withdraw appeal allowed—Claim for refund 
of Gourt-fee paid on memorandum— 
Certificate of refund may be given—Certi- 
ficate of refund as a matter of right not 
to issue—Practice—Civil Procedure Code 
(V of 1908), section 151. 


A certificate of refund may be issued tut 
confined to a statement of the facts with- 
out any recommendation or expression 
of opinion that the applicant is entitled 
to arefund of the Court-fee. It is re- 
cognized that it is entirely within the dis- 
cretion of the Collector to grant refund 
or not. The observations in Factors (P.) 
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Ltd. v. Amalgamated Commercial Traders 
(P) Ltd., (4970) 1 M.LJ. 529: 83 L.W. 
109 that after the enactment of the Court- 
fees Act of 1955 the Court has no power 
to order refund, disagreed with. 
[Paras. 21 and 19] 


Case-law discussed. 


Petition praying that in the circumstances 
stated therein the High Gourt will be 
pleased to issue refund of certificate for 
Rs. 200 in S.R. No. 17499 of 1968 appeal 
sought to be preferred to the High Court 
against the decree of Sub-Court, Vellore 
in O. S. No. 82 of 1964. 


T. V. Balakrishnan, for Petitioners. 


The Additional Government Pleader, for 
State. 


The Judgment of the Court was delivered 
by 

Venkatareman, J—In this case an appeal 
memorandum was filed against a parti- 
cular decision of Sub-Court, Vellore, in 
partition suit. A Court-fee of Rs. 200 
which was the correct Court-fee was 
affixed to the memorandum of appeal. 
But, before the appeal memorandum was 
numbered and when it was in the stamp 
register stage, having been numbered as 
S.R. No. 17499 of 1968, the appellants 
were able to compromise the matter with 
the respondents and therefore filed C.M.P. 
No. 1030 of 1971 to withdraw the appeal. 
That permission was granted. By this 
applic#tion C.M.P. No. 12034 of 1970, 
the appellants pray for issue of a certi- 
ficate for refunding the Court-fee of 
Rs. 200. 


2. It is conceded by Sri T.V. Bala- 
krishnan, learned Counsel for the peti- 
tioners that the prayer is not governed by 
any specific provision of the Court-fees 
Act of 1955, (those provisions are con- 
tained in sections 66 to 70); but the 
learned Counsel relies on a decision of a 
Bench of this Court in Ramaswami 
Nadar v. State of Madras1. That was a 
case where a writ appeal was filed, but 
before it was numbered and was in the 
stamp register stage, the petitioner got the 
relief he wanted outside the Court and 
thereafter he filed the application for 
refund of the Court-fee. Veeraswami, C.J. 
and K.N. Mudaliyar, J., delivering the 








1. (1970) 1 M.L.J. 240 : 83 L.W. 741. 
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judgment made it clear that the prayer 
would not come under any of the specific 
provisions of refund enacted in the Court- 
fees Act ; but they observed that under 
the inherent powers of the Code under 
section 151, Civil Procedure Code, a 
certificate would issue where the Court 
felt that, in the interests of Justice, it would 
direct a certificate to issue for the refund 
of the court-fee subject to deduction of the 
usual percentage. They referred to the 
previous cases. They also referred to the 
principle that court-fee is not a tax but 
only a fee. They accordingly wound up 
by saying that there will be a direction 
for the issue of the usual certificate for the 
refund of court-fee subject to the reduc- 
tion of the normal spoliation charges. 


3. The form which the learned Judges 
had in mind does not appear from the 
judgment and the office has not been 
able to trace the exact form of the certi- 
ficate issued in that particular case. But 
I find that in a subsequent case C. M. P. 
No. 109 of 1970 in an unnumbered writ 
appeal, S. R. No. 40053 of 1962 which 
was a similar case where the writ appeal 
had not been numbered but was settled 
out of Court an order for refund was 
directed by Veeraswami, C. J. and one 
2 us (Gokulakrishna, J.) to the following 
effect :— 


“Even before the writ appeal was 
numbered the matter was reported 
as settled out of Court. That being 
the case, the appellant is entitled to a 
refund of the court-fee; subject, of 
course, to the deduction of the spolia- 
tion charges at the usual rate.” 


4, Actually, I find that the certificate 
which was issued in that case did not 
stop with stating the facts that the appeal 
had not even been numbered and was not 
pressed at that stage but went further 
to state that the appellant was entitled 
to refund of the said court-fee of Rs. 100, 
subject, of course, to the deduction of the 
spoliation charges as usual. Thus the 
actual certificate issued by this Court 
purported to hold that the appellant 
was entitled to refund of the court-fee 
which would mean that he was entitled, 
asa matter of right, to refund of court-fee. 
But stated in this form, I find that the 
certificate has gone beyond the precedents 
36 
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referred to in: Ramaswami Nadar vy. 


State of Madras}. 


5. The matter reires to be explained in 
some detail. In Thammyya Nuidu v. Ven- 
kataramanumma?, an appeal was prefer- 
redin a land acquisition matter. The Dis- 
trict Judge had held on the reference under 
section 18 of the Land Acquisition Act 
that a widow was entitled to a life interest 
inthe compensation amount. The second 
claimant filed an appeal against that order 
to this Court (A. S. No. 277 of 1929), and 
paid ad valoremCourt-fee Rs.2,332-7-0 on 
the amount of the award. Helater realised 
that it was enough if a smaller Court-fee 
of Rs. 500 for a mere declaration was paid 
and prayed for the refund of the excess 
court-fee. The Bench of this Court 
(Wallace, C.J., and Cornish, J.) upheld 
this contention that it was enough to pay a 
court-fee of Rs. 500 for the relief of 
declaration and that it was unnecessary 
to pay a larger court-fee because the 
amount was not immediately payable to 
the widow. It was argued that the refund 
of court-fee could be allowed only in 
cases covered by sections 13, 14 and 15 of 
the Court-fees Act, 1870 ; but they held 
that nevertheless the Court had inherent 
power to order refund of court-fee paid 
in excess when obvious injustice would be 
done ifit was not repaid. They observed: 


“Tt would be unreasonable and unjust 
for the High Court not to assist party to 
recover excess court-fee erroneously 
paid under its own order or under the 
orders of Courts subordinate to it. Of 
course what the High Court really does 
judicially what is the proper court-fee 
and then issue a certificate to the party 
that excess court-fee has been levied. 
It still lies with the revenue authori- 
ties to decide whether or not they 
will refund the excess in the circum- 
stances. We direct that in this case 
the necessary certificate to issue. ” 


6. In Chidambarem Chettiar, In re?, the 
appeal was withdrawn as having been 
settled out of Court. The appellant 
prayed for refund of the court-fee. The 
Bench (Venkatasubba Rao and Abdur 
Rahman, JJ.), after observing that sections 
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13, 14 and 15 of the Court-fees Act of 
1870 did not apply, posed the question : 


“ Then the question arise, has the Court 

wer to direct a refund of court-fees 
independent of the express provisions 
of the Court-fees Act? The Courts 
have gone to the extent of holding that 
they can order a refund under their 
inherent powers, where an excess court- 
fee has been paid (i) by mistake of party, 
(ii) in obedience in a wrong order of 
Court. The principle underlying these 
decisions, if we may say so with respect, 
is both good law and sound sense. But 
to go further and hold that a court- 
fee, properly paid, can be refunded, 
would be to render nugatory, the 
express provisions of the Court-fees 
Act, for what difference does it make 
in principle, between permitting a do- 
cument to be filed originally without 
a court-fee and refunding the court- 
fee already paid in respect of it? It is 
elementary that no Court has inherent 
power to do that which is expressly 
prohibited by statute............ In the 
result, the application is rejected with 
costs.” 


7. We then come to the decision of 
Panchapakesa Ayyar, J., in Nagaratnam 
In rel. There the prayer was for refund 
of court-fee of Rs. 149-15-0 paid by the 
petitioner, Nagaratnam in an unnum- 
bered second appeal. The Court 
returned the paper for filing the lodgment 
schedule receipt for Rs. 25 in two days 
Nagaratnam did not file the: lodgment 
schedule receipt.at all. Instead, she 
negotiated with the other siae, compro- 
mised with him, and settled the matter 
and represented the appeal with a peti- 
tion claiming a refund certificate for the 
court-fee paid. The learned Judge re- 
ferred to the decisionsin Thammaya Naidu 
v. Venkataramanamma?, Chidambara 
Chettiar, Inre m and also the unreported 
decision of Leach, C. J., and Happell, J., 
in C. M. P. Nos. 4439 to 4442 of 1941, 
in an identical matter where the learned 
Judges had refused to refund the court- 
fee. Following these authorities, the 
learned Judge held that the Court could 
not make any order for refund but went 
on to observe : 





1. (1950) 1 M.L.J. 222. 
2. LLR. (1932) 55 Mad. 641 : 
3. LLR. (1934) 57 Mad. 1028 : 


THE MADRAS LAW JOURNAL REPORTS 


[1971 


“ Butit may be urged that this isa case 
of court-fee getting spoilt, without 
being used for an appeal, something 
like a stamp paper getting spoiled 
without being used for a document. 
Even if that is so, the petitioner’s re- 
medy, if any, is not to apply fora re- 
fund certificate from the Court, but 
to apply to the Government ex gratia 
and misericordia domini regis (“by 
favour” and “by the mercy of our Lord 
the King ’’), for a refund less the one 
anna in the rupee deductions, as for 
spoilt stamp papers, if they are pleased 
to grant it. For that purpose alone, 
a certificate will be granted to the peti- 
tioner as requested by him, that the 
second appeal was not numbered or 
heard by this Court and that the 
appeal memorandum has been stamped 
with a court-fee of Rs. 149-15-0 and 
that the court-fee stamps have been 
defaced by the High Court office in 
the usual course of routine. I see no 
objection to granting a certificate to 
that effect under section 151, Civil 
Procedure Code. The Government will, 
of course, pass such orders as they like 
after perusing this certificate, as it is 
wholly ex gratia and misericordia 
domini regis. The re-presented appeal 
memorandum which has now become 
unnecessary for retention in this 
Court, will be; as requested by the 
petitioner, restored to him for prosecu- 
ting his ex gratia misericordia domini 
regi, application to the Government, 
if so advised.” 


8. It seems to me that this was the first 
case where such a certificate was issued, 
leaving it to the executive authorities 
to issue refund or not. The above deci- 
sion was followed by Ramaswami, J., in 
Krishnamurthi alias Krishnananda Muda- 
liar, In ret where the appeal memoran- 
dum was not properly stamped. It was 
returned for payment of deficit court-fee. 
The appellant did not represent it as he 
found no necessity forit ; and he asked 
for refund of the court-fee paid already. 
Ramaswami, J., referred to Nagaratnam, 
In re, and observed : 


“To my mind this procedure may be 
followed in this case also. The fact 
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that it is not shown that the non- 
prosecution of the appeal here is not 
the result of compromise or settlement 
as in that case does not make any 
difference. If anything, refund is less 
justifiable when the appellant has got 
something by settlement by using the 
unfiled appeal as a means to extract 
some concession. The fact that the 
Legislature has thought fit to enact a 
provision of refund in the new Act in 
such cases indicated that in the opinion 
of the framers of the law, refund in 
such cases is just and equitable (see 
section 66 (1) of the New Court-fees 
Act). 


9. The reference is to the Madras Court- 
fees and Suits Valuation Act, 1955. 
Section 66 (1) of the new Act definitely 
provides for refund of court-fee where the 
fee paid on a plaint or memorandum of 
appeal is deficient and the deficiency is 
not made good within the time allowed by 
law or granted by the Court. It may be 
observed that though the appeal memo- 
randum in Krishnamurthi alias Krishna- 
nanda Mudaliar, In re, was filed after the 
new Act came into force the provisions of 
the new Act were not applicable because 
seetion 87 (2) says that where the suit or 
proceeding had been instituted before the 
commencement of the new Court-fees Act 
(which commenced on 19th May, 1955), 
the provisions of the old Court-fees Act 
of 1870 would still continue to apply ; 
and it will be noted that in the Act of 
1870 there was no provision similar to 
section 66 (1) of the Act of 1955. That 
was why Ramaswami, J., fortified his 
reasoning by observing that in the new 
Court-fees Act a specific provision under 
section 66 (1) had ‘been enacted to refund 
the Court-fee already paid by a party 
who had not paid the deficit court-fee 
on the memorandum of appeal. 


10. Ramaswami, J., followed the above 
decision of his in Mohan v. Balaram?, 
where the appeal was sought to be filed 
in forma pauperis but the appellant was 
asked to pay court-fee. He was not able 
to do so and hence prayed for refund of 
court-fee to the extent already paid. 
A certificate was granted observing : 
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“ This is a fit case for the issue of refund 
certificate for enabling the petitioner 
to apply to the Revenue authorities 
for ex gratia refund as in the case of 
spoiled stamps as the appeal has not 
been numbered.” 


11. Then there is an unreported judg- 
ment dated 23rd September, 1963 of 
Ramachandra Iyer, C. J., and Rama- 
krishnan, J., in C. M. P. Nos. 3106 and 
3940 of 1963. The judgment dealt with 
the two appeals. In one case the appeal 
was filed when under the law no appeal 
lay. In the second the appeal was filed 
on a misapprehension as to the existence 
of an order which did not in fact exist. 
The two applications were filed for re- 
fund of the court-fee paid on the memo- 
randum of appeal on the ground that the 
fee had been paid by mistake. Section 
70 of the Court-fees Act of 1955 was 
invoked. The learned Judges did not 
accept that contention and observed : 


“ Section 70 of the Act will apply only 
to a case where the court-fee itself 
has been paid by mistake, that is, 
where it has been paid when no court- 
feeis payable or when a large fee amount 
has been paid while smaller amount 
alone would be the proper fee. In 
other words, the section applies only 
to a mistake or inadvertence in the 
payment of the court-fee and not to 
mistake in the initiation of proceedings 
on which the court-fee is paid in cases 
where such court-fee would be proper 
fee if those proceedings were held to be 
properly laid.” 
12. They went on to refer to the cases in 
Nagaratnam, In ret, and Krishnamurthi 
alias Krishnananda Mudaliar, In re? where 
it was held that even in cases which were 
not covered by sections 13 to 15 of the 
Court-fees Act, 1870, the Court could 
issue a certificate to the party setting out 
the circumstances under which the Court 
fee stamps paid by him were not utilised 
by the Court, thus leaving it to him to 
apply to the Government and obtain a 
refund if the Government were so pleased 
to grant it as an act on grace. They went 
on to observe : 


“ The question is not a matter of any 
prestige of the Court, for, the Govern- 
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ment seldom declines to honour such of the Madras Act (XVIII of 1960) were 
certificates. Discretionary as their in force. The suit was competent then, 
power is, to grant refund in such cases, but the suit abated by virtue of the later 
it will still be aduty they owe to the amendment by Madras Act (XI of 1964). 
public. Further the fact thatthe Gov- The plaintiff prayed for refund of court- 
ernment will not bebound to grant the fee under those peculiar circumstances. 
refund cannot deprive the Court of Vecraswami, J., (as he then was) reiterated 
its inherent power of saying what has the principles laid down in Chidambara 
taken place here to enable the party Chettiar, In re1, and observed : 

have “Ifthe Government chose not to  “ Ttfollows that this Court has a limited 
grant a refund, itis not a matter with power to order refund in exercise of its 
which this Court is concerned, for. inherent power under section 151, 
we do not direct it to grant the Court- Criminal Procedure Code, but it does 
fee. We are therefore of opinion that not extend to cases other ee m7 
it will be competent for this court in stance mentioned bae A 
cases not covered by sections 66 to 70 Chettiar, In re?. 


of the Madras Court-fees Act, 1955, 15. The learned Judge went on to refer 
to grant a certificate to the party as to the decision of Panchapakesa Ayyar, 
to the circumstances under which the J., in Nagaratnam, In re?, and observed : 
stamps came to be defaced. There - 

will be no direction accompanying The party can apply to the Govern- 
such certificate compelling the Govern- ment and ask for refund ex gratia and 
ment to make any refund either of misericordia domni regis after deduc- 
the whole or part of the fee. It will,  tionof the usual percentage, namely, one 
however, be open to the party to obtain annain the rupee or whatever it is. 


this certificate and approach the Gove- 46, The learned Judge felt that in that 


ronment for such reliefasit maydeemfit particular case refund of one half of the 


to grantin all the circumstances of the i 1 d observed : 
cise. We ancordingly. diet the court-fee was reasonable and observ 


Registrar to issue a certificate stating “ However, there should be no objection 
the circumstances under which the court- for the Court below to issue a certi- 
fee stamps inthe instant case came ficate that the court-fee stamps on the 
be spoiled.” plaint had been cancelled and that the 


i suit as a result of the Amending Act 
13. We find that (in C.M.P. No. 3106 (XI of 1964) had abated and could 


of 1963) the certificate was issued by acute the nekuoners 
the Registrar to the following effect : ue be De e ae i may rea 
“Tdo hereby certify that court-fee sonably be refunded after proportionate 
stamps ofthe value of Rs. 100 (Rs. one deduction at ten paise a rupee. 
hundred only) have been paidinthesaid 47, Tt will be seen that even on the above 
S.R. No. 28236 appeal under clause 15, decision it was not directed that the certi- 
Letters Patent, sought to be preferred ficate should say that the petitioner was 
against the judgment of this Court entitled to a refund of the whole or any 
dated 29th June, 1962 and passed in part of the court-fee. It was recognised 
A. A. O. No. 142 of 1960 and that the that was undoubtedly in the discretion 
Letters Patent Appeal has not been of the Government to grant refund or not. 
numbered or heard by this Court and J find from the stock file maintained by the 
that the said court-fee stamps of the office of this Court that the certificate 
value of Rs. 100 (Rs. one hundred which was issued in a number of cases 
only) have been punched and cancelled to the parties was also very limited in 
and have been duly defaced by the form already indicated in C.M.P. Nos. 
Office of the Registrar of this Court.” 3106 of 1963 and 3940 of 1963. For the 
14. In Srimathi Periathayar v. Nara- first time a certificate adding the words 
singa Rao}, a suit was filed by a landlord that the appellant is entitled to refund 
to evict the tenant when the provisions 
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of the court-fee appears to have been 
ordered only in Ramaswami Nadar v. 
State of Madras}, and C.M.P. No. 1009 of 
1970. 


18. For the sake of completeness I may 
refer to the decision of Ganesan, J., in 
Factors (P.) Ltd. v. Amalgamated Com- 
mercial Traders (P) Ltd.*. There the 
petitioner filed a suit O.S. No. 4105 of 
1965 for recovering a sum of Rs. 3,500 
paying court-fee of Rs. 263. The defen- 
dant contended that the suit was not 
maintainable. The petitioner had al- 
ready filed a suit O.S. No. 301 of 1964 in- 
cluding the claim of Rs. 3,500. Mention- 
ing that fact he withdrew O.S.No. 4105 
of 1965 and prayed for refund of the court- 
fee of Rs. 263. The learned Judge re- 
viewed the case law and held that he was 
not entitled to refund or even the 
limited certificate enabling the party to 
get refund from the Government ex 
gratia. So far as the actual decision of 
the case goes, no exception could be 
taken. ButI should not be understood 
as agreeing with all the observations 
there, in particular that after the enact- 
ment of the Court-fees Act of 1955 the 
Court has no inherent power to order 
refund. That will be correct so far as the 
mistake or inadvertence or act of the party 
is concerned ; outside sections 66 to 70 of 
the Act he cannot ask for refund. But 
when he pays court-fee in excess as a 
result of the wrong order of the Court, 
the position is different. Section 12 (4) 
(d) envisages a case of the Court of appeal 
directing refund of the excess court-fee 
paid as a result of the wrong order of 
the lower Court. But cases may arise out- 
side section 12 (4) (d) ; for instance, the 
Court, on a review of its earlier decision, 
may hold that a similar court-fee is 
sufficient. Justice would require the Court 
to order refund in such a case also. 
Such cases may be dealt with as they 
arise. 


19. It also seems to me, with great 
respect to Ganesan, J., that the criticism 
of the judgment of Venkatasubba Rao, 
J., in Ramakrishnayya v. Seshamma?, 
is not justified. There the reversioner 
filed a suit attacking some alienations 
made by a Hindu widow The widow. 
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set up a will of her husband. The 
reversioner attacked the will. He paid 


court-fee for a declaration in regard to 
the will. Subsequently, he obtained a 
surrender of the estate from the widow 
and with the leave of the Court converted 
the suitinto one for possession, paying 
a larger court-fee for the relief of pos- 
session. He then applied for a refund 
of the court-fee paid on the relief of 
declaration in regard to thewillon the 
ground that when the larger court-fee had 
been paid, the smaller court-fee was un- 
necessary. WVenkatasubba Rao, J., repel- 
led this prayer and observed that there 
is no force in this contention. As the 
plaint originally stood, the plaintiff 
rightly considered the relief relating to 
the deed as essential. The fact that by 
his having altered the suit and claimed 
a higher relief the prayer relating to the 
will has become since unnecessary, can 
make no difference whatsoever. With 
reference to this, Ganesan, J., observed : 


“With great respect to the learned 
Judge, the proper question which should 
have been posed was whether court- 
fee paid was really payable or not under 
the provisions of the Act (VII of 1870) 
on the relief relating to the declaration 
in respect of the will ; and the ques- 
tion did not depend upon the opinion 
of a plaintiff about the necessity of the 
reliefs in a suit ; and if the view of the 
learned Judge has to prevail, it would 
be open to a plaintiff to give up a 
relief at a subsequent stage as being 
unnecessary and to claim refund on 
the ground that he had mistakenly 
thought at the time of institution of 
the suit that the relief was essential.” 


20. It will be noticed that the reasoning 
of Venkatasubba Rao, J., is precisely that 
it would not be open to the plaintiff to 
give up a relief and claim refund. 


21. In view of the fact that for nearly 
20 years a certificate has been issued in 
cases similar to the present but confined 
to a statement of the facts without an 
recommendation orexpressionof opinio 
that the appellant is entitled to a refund 
of the court-fee, such a limited certificat 
may and should be issued in this ca 
also, but, for my part, I think it would not 
be right to go further and incorporate an 
opinion or direction that the appellants 
are entitled to a refund of court-fee or 
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a portion thereof. Once itis recognised 
frar it is entirely within the discretion 
f the Collector to grant refund or not, 
I think it would not be proper for this 
Court to express any opinion on that 
point. But it is unnecessary to pursue the 
matter further because Sri Balakrishnan 
appearing for the petitioners is content 
with a certificate in the limited form in 
which it was usually issued, merely 
stating that a court-fee of Rs. 200 was 
affixed to the appeal memorandum and 
that before it was numbered the appeal 
was settled out of Court and permission 
was granted to withdraw the appeal. 
There would be no expression of opinion 
whether the petitioners are entitled to a 
refund of the court-fee. 
22. Gokulakrishnan, J.—1 agree with the 
order passed by learned brother (Venkata- 
raman, J.) for the issue of a certificate 
in favour of the petitioner in this Civil 
Miscellaneous Petition. 
Certificate for 


VS. 
Refund issued. 


IN THE HIGH COURT OF JUDICA- 

TURE AT MADRAS. 

PRESENT :—R. Sadasivam and V. Rama- 

swami, JJ. 

Thayammal (died) and another 
... Appellants* 





v. 

Salammal and others Respondents. 
(A) Hindu Succession Act (XXX of 1956), 
section 14 (1}— Widow put in possession 
of property on purely provisional or ten- 
tative arrangement, pending final parti- 
tion in lieu of maintenance—Nature of 
her possession—Whether full owner under 
section 14 (1). 

On facts held, the arrangement that was 
entered into was purely a provisional 
arrangement and widow did not get any 
right in the properties themselves ; nor 
could it be said that the properties were 
allotted to her in lieu of her maintenance. 
The expression ‘ limited owner’ is very 
significant and the scope of section 
is governed by this expression. The 
maintenance grants have to be under- 
stood with reference to the facts and 
circumstances in each case. The 7th 
defendant (widow) was put in possession 
of the property on a purely provisional 
or tentative arrangement pending final 
partition. This was her specific case in 
cae cet ee 
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the written statement filed in the suit, in 
which she has only claimed maintenance 
and did not claim that she was possessing 
the properties as a limited owner. The 
widow did not become the full owner of 
the properties that were in her possession 
under section 14 (1) of the Act. 
[Paras.4 and 5.] 


Eramma v. Veerupana, (1967) 1 S.C.J. 
746: A.LR. 1966 S.C. 1879;S.A. No. 1415 
of 1965 and (Venkat Narsing Rao v. 
Lachmi Bai, (1964) 2 An.W.R. 383, 
referred to. (Paras. 4 and 5.] 


(B) Words and Phrases—-Limited estate— 
Widow’s estate. 


The phrase ‘ limited estate’ or widow’s 
estate is well known in Hindu Law and 
has definite meaning. The interest of 
a reversioner is an interest expectant on 
the death of a limited heir. Itis nota 
vested interest. Itis a spes successionis 
or a mere chance of succession. On the 
death of the female Hindu the property 
passes not to her heir but to the next heir 
of the last full owner. But in the case 
of a life estate her right becomes extinct 
with the end of her life and ownership 
is wholly vested in the remainder man. 
The owner ship ina life estate is split 
and the vested remainder man is also an 
owner. [Para. 4.] 
Appeal against the decree of the Court of 
the Subordinate Judge, Cuddalore, in 
Original Suit No. 146 of 1953, dated 
29th September, 1962. 


R. Gopalaswami Ayyangar and R.G. 
Rajan, for Appelant. 

K.S. Naidu, A. Venkatachalam, D. 
Ramaswamy Ayyangar, R. Krishnama- 
chari, P. V. Subramanian, P. R. Varada- 
rajan, P. S. Balakrishna Ayyar, P. S. 
Ramachandran, K. V. Venkataseshadri, 
K.N. Balasubramanian and M. Srinivasan, 
for Respondents. 


The Judgment of the Court was delivered 
by 

Ramaswami, J—The 7th defendant is 
the appellant. The suit was filed by the 
plaintiffs for partition and separate pos- 
session of their share in the suit pro- 
perties. In order to appreciate the point 
that arises in the appeal it is necessary to 
set out the relationship of parties to the 


suit. One Kuppu Naidu had four sons 
by name Balakrishna Naidu, Kesava 
Naidu, Rangaswami Naidu, and 


if 


Krishnaswami Naidu. Kesava Naidu and 
Rangaswami Naidu died issueless. The 
Tth defendant is the widow of Kesava 
Naidu. Balakrishna Naidu died leav- 
ing two sons Venkatachala Naidu and 
Sami Naidu. Venkatachala Naidu died 
in 1948. The Ist plaintiff is the widow 
of Venkatachala and the 2nd plaintiff 
is the daughter by another wife of Ven- 
katachalam. Sami Naidu is the Ist de- 
fendant in the suit, and his son through 
the first wife is the 2nd defendant, and 
his second wife is the 6th defendant. 
Krishnaswami Naidu died leaving his 
son, the 3rd defendant and grandsons, the 
4th and 5th defendants. In the suit 
the Ist plaintiff claimed one-fourth share in 
the plaint B schedule properties, which are 
the joint family properties of plaintiff 
and defendants 1 to 6 and half share in 
the plaint C to J schedule properties 
except items 11 to 22 of C schedule which 
belonged to Venkatachala’s Branch. 
Though defendants 1 to 6 filed written 
statements and a number of issues were 
framed on the basis of their written state- 
ments, when the suit came on for trial, 
the plaintiffs and defendants 1 to 6 enter- 
ed into a compromise and a partition 
decree was passed in terms of the compro- 
mise. 


2. So far as the 7th defendant is con- 
cerned, her husband Kesava Naidu having 
died in 1925, it was pleaded in the plaint 
that she was entitled to be maintained 
from the family properties and that there- 
fore she had been impleaded in the suit. 
The 7th defendant filed a written statement 
claiming maintenance at the rate of Rs. 100 
per month and also a sum of Rs. 500 per 
annum for pilgrimage expenses and a 
provision for residence. On this written 
statement issue 21, viz., what is the main- 
tenance ‘payable to the 7th defendant, 
asframed. Pending the suit, the Hindu 






items 1196 to 1201 of plaint B Schedule 
roperties and that after the Hindu 
Succession Act she had become the 
absolute owner of these items of proper- 
ties. 


3. The learned Additional Subordinate 
Judge framed additional issues on this. 
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The suit having been compromised in so 
far as the other defendants are concerned, 
the parties went to trial so far as the claim 
of the 7th defendant alone is concerned. 
The learned Additional Subordinate Judge 
held that the 7th defendant was only a 
licencee having been permitted by the 
owners of the properties to remain in 
possession of certain items and that such 
being the nature of her possession she 
did not acquire absolute title by virtue 
of section 14 (1) of the Hindu Succession 
Act, but that she was entitled to a main- 
tenance of Rs. 100 per month and also a 
sum of Rs. 500 per annum towards pilgrim- 
age expenses. A charge was also created 
on the joint family properties for due 
payment of the maintenance to the 7th 
defendant. The 7th defendant has filed 
this appeal claiming that she had become 
the full owner of the items of properties 
which were in her possession under section 
14 of the Hindu Succession Act. Pend- 
ing the appeal the 7th defendant died 
leaving a settlement deed conveying the 
properties in her possession in favour of the 
wife of the 4th defendant, Ramalakshmi 
Ammal. The said Ramalakshmi Ammal 
has been impleaded as the 2nd appellant 
in this appeal and she claims the proper- 
ties conveyed in her favour as the absolute 
properties of the settlor, the 1st appellant. 


4. The point that arises for consideration 
in this appeal is whether the 7th defendant 
had become the full owner of items 1173 
to 1194 and 1196 to 1201 of B schedule 
properties by reason of section 14 of the 
Hindu Succession Act, 1956. No evidence 
either oral or documentary, had been let 
in by the parties. The facts are to be 
gathered only from the pleadings. The 
plaintiffs had stated in the plaint that in 
or about 1944 there was a notice given by 
the 3rd defendant to Venkatachala, the 
husband of the Ist plaintiff, and Sami 
Naidu demanding partition of the family 
properties and that therefore there was a 
division in status between the parties 
but that there had been no partition by 
metes and bounds, that there was a ten- 
tantive arrangement by which some of 
the properties were given to the husband of 
the Ist plaintiff and his brother Sami 
Naidu and some of the properties to the 
3rd defendant, but that the said arrange- 
ment was not a complete and fine! parti- 
tion and that therefore the plaintiffs 
were entitled to claim partition. Sa 
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far as the 7th defendant is concerned, 
as already stated, it was pleaded that her 
husband Kesava Naidu having died in 
1925, she was entitled to be maintained 
from the family properties. Inthe written 
statement filed by the 7th defendant, she 
contended that she had been in possesson 
and enjoyment of plaint B schedule items 
1173 to 1194 and 1196 to 1201 in lieu of 
her maintenance ever since April, 1945, 
that she was definitely made to under- 
stand at that time that it was an arrange- 
ment purely provisional and that she 
was assured that in proper time suitable 

d adequate provision would be made 
for her, having regard to the vastness of the 
estate, her seniority, status of the family 
and large income from the properties. 
She further contended that she acquiesced 
in the family arrangement at that time 
solely and simply for the sake of the well 
being of the family purely as a temporary 
measure. Sheclaimed maintenance at the 
rate of Rs. 100 per month and Rs. 500 per 
annum towards the pilgrimage expenses 
and a provision for habitation. She also 
prayed that the maintenance amount to be 
paid shall be made a charge on the suit 
properties or on such extent as would be 
necessary to satisfy her claim during her 
lifetime. It can be seen from these plead- 
ings that the arrangement that was entered 
into in 1944 was purely a provisional 
arrangement and she did not get any right 
in the properties themselves ; nor could it 
be said that the properties were allotted to 
her in lieu of her maintenance. Section 
14 (1) of the Hindu Succession Act reads : 


“ Any property possessed by a female 
Hindu, whether acquired before or after 
the commencement of this Act, shall 
be held by her as full owner thereof and 
not as a limited owner.” 


5, We can paraphrase this provision as 
any property possessed by a female Hindu 
as a limited owner shall be held by her as 
a full owner thereof. The use of the expres- 
sion ‘limited owner’ is very significant 
and the scope of the section is governed 
by this expression. In Eramma v. Veeru- 
pana’ the Supreme Court held : 


“The property possessed by a female 
Hindu as contemplated in the section is 
clearly property to which she has 
Ss es ee ee 


1. (1966) 2 S.C.R. 626 : (1967) 1 S.C.J. 746: 
. 1966 S.C. 1879. 


THE MADRAS LAW JOURNAL REPORTS 


tis? 


acquired some kind of title whether be- 
fore or after the commencement of the 
Act. It may be noticed that the Expla- 
nation to section 14 (1) sets out the 
various modes of acquisition of the 
property by a female Hindu and indi- 
cates that the section applies only to 
property to which the female Hindu has 
acquired some kind of title, however 
restricted the nature of her interest may 
be. The words ‘as full owner thereof 
and not as a limited owner ’as given 
in the last portion of sub-section (1) of 
section 14 clearly suggest that the Legis- 
lature intended that the limited owner- 
ship of a Hindu female should be chang- 
ed into full ownership. In other words, 
section 14 (1) of the Act contemplates 
that a Hindu female who, in the absence 
of this provision, would have been limit- 
ed owner of the property, will now 
become full owner of the same by virtue 
of this section. The object of the 
section is to extinguish the estate 
called ‘limited estate’ or ‘ widow’s 
estate’ in Hindu Law and to make a 
Hindu woman, who under the old law 
would haye been ouly a limited owner, 
a full owner of the property with all 
powers of disposition and to make the 
estate heritable by her own heirs and 
not revertible to the heirs of the last 
male-holder.”’ 


6. The phrase ‘limited estate’ or ‘widow’s 
estate’ is well known in Hindu Law and 
has a definite meaning. The connotation 
as stated in Mayne on Hindu Law at page 
756 (11th Edition) is: 
“ Itis not a life estate because in certain 
circumstances she can get an absolute 
and complete title she fully 
represents the estate and so long as she 
is alive no one has any vested interests 
in the succession.” 


4. The Privy Council observed in Janaki 
Ammal v. Narayanaswami+. 


“ Her right is of the nature of a right of 
property ; her positionis that of owner; 
ber powers in that character are, how- 
ever, limited.” 


8. Theinterest of a reversioner is an 
interest expectant on the death of a 
limited heir. It is not a vested interest. 


1. (1916) 43 I.A. 207 at 209 : LL.R. 39 Mad, 
634 at 637 : 31 M.L.J. 225 : 37 I.C. 161. 
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tisa spes successionis or amore chance 

of succession. On the death of the 
female Hindu the property passes not to 
her heirs but to the next heir of the last 
full owner. But in the case of a life 
estate her right becomes extinct with the 
end of her life and the ownership is 
wholly vested in the remainder man. The 
ownership in a life estate is split and the 
[vested remainder man is also an owner. 


9. The maintenance grants on the other 
hand have to be understood with reference 
to the facts and circumstances in each 
case. Natesan, J., held in Lakshmi 
Ammal v. Sappanimuthu Nadar and 
another? : 
“ Maintenance grant is prima facie an 
allotment of personal nature to the 
grantee and a Court would be justified 
in presuming that a personal grant of 
the kind enures for the lifetime of the 
grantee, until the contrary is established. 
A maintenance grant to a female Hindu 
is ordinarily for her lifetime. She has 
no right of alienation of the property, 
and after her death the property comes 
back to the joint family out of whose 
assets it was carved out. Now under 
section 14 (1) read with Explanation, 
a land given to a female Hindu who has 
no pre-existing right to a share in the 
property, without any express terms 
limiting her estate in the land, would 
become her absolute property. But 
where there is no pre-existing right to 
share the property, and the female 
Hindu is expressly given only a life 
estate, as she does not take the property 
as a ‘limited owner’, the full owner- 
ship conferred under section 14 (1) 
cannot enlarge her proprietary right 
over the property beyond her lifetime, 
Hs the remainder is vested in some one 
else.” 


The facts in second appeal No. 1415 of 
1965 are almost similar to the facts of this 
case. It was held by Natesan, J., that the 
property given to the widow in lieu of her 
maintenance was not held by her as a 
limited owner and as such she did not 
become the full owner under section 14 (1) 
to become a fresh stock of descent. A 





similar view was also taken in Venkat . 


Narsing Rao v. Lachmi Bai*. In this 
decision it was held that mere possession 


1. A. S. No. 1415 of 1965. 
2. (1964) 2 An.W.R. 383. 
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of properties is not sufficient to attract the 
operation of section 14 (1) of the Hindu 
Succession Act, that it is possession as 
limited owner that the section contem- 
plates that if a Hindu female is in pos- 
session of a property other than as limited 
owner, thereof, section 14 (1) of the Hindu 
Succession Act cannot successfully be 
invoked and she does not become the 
fullowner. As stated already, in this case 
the 7th defendant was put in possession 
of the property now in dispute on a purely 
provisional or tentative arrangement, 
pending final partition. This was her 
specific case in the written statement filed 
in the suit, in which she has only claimed 
maintenance and did not claim that she 
was possessing the properties as a limited 
owner. Having regard to the specific 
plea in the written statement the plaintiffs 
were not bound to let in evidence and if the 
7th defendant wanted a contend that she 
was in possession as a limited owner con- 
trary to her written statement, she ought 
to have let in evidence to that effect at 
least. As already stated, the parties did 
not adduce any oral or documentary 
evidence. In the foregoing circumstances 
we are of opinion that the 7th defendant 
did not become the full owner of the 
properties that were in her possession 
under section 14 (1) of the Hindu Succes- 
sion Act. 


10. In the result the appeal fails and is 
dismissed with costs. (One set). 


S.V.J. Appeal dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—XK. Veeraswami, C.J. and V.Y. 
Raghayan, J. 





Avadai Ammal . Appellant* 

y. 

K. L. S. Subburamier (died) and another 
Respondents. 


Limitation Act (TX of 1908), section 19— 
Provincial Insolvency Act (V of 1920), 
section 28 (1)—Acknowledgment by insol- 
vent-mortgagor during pendency of peti- 
tion for adjudicution—Validity. 

A mortgagor, who had been adjudicated an 
insolvent, could validly acknowledge the 





*S.A. No. 1825 of 1964. 3rd February, 1971, 
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debt, between the date of presentation of 
the petition for insolvency and the date of 
the order of adjudication. Undovbtedly, 
the doctrine of relation back forged by sub- 
section (7) of section 28 of the Provincial 
Insolvency Act will affect any transfer of 
the property effected by the insolvent 
between the date of the presentation of the 
petition and the date of the order of adjudi- 
cation. But in an acknowledgment of 
liability, there is no transfer involved. 
There is no conceivable reason why there- 
fore the relation back doctrine should 
affect its validity. It does not appear to 
be the intention of section 28 (7) of the 
Provincial Insolvency Act to` obliterate 
the effect of the provisions of the Limita- 
tion Act on such acknowledgment and 
render it invalid. [Para. 5.] 


Adusmilli Venata Gopal Rao v. Yerreni 
Kantamma, (1952) 2 M.L.J. 479 : A.LR. 
1953 Mad. 369, Rel. on. [Para. 6.] 


Appeal against the decree of the District 
Court, Madurai, in A.S. No. 105 of 1962 
preferred against the decree of the Sub- 
Court, Madurai, in O.S. No. 122 of 1962. 


R. Gopalaswami Ayyangar and V. Srini- 
vasan, for Appellant. 


T. V. Balakrishnan, A. Sundaram Iyer and 
Rajaram, for Respondents. 


The Judgment of the Court was delivered 
by 


Veeraswami, C. J—The Second Appeal 
comes before us on a reference by Ismail, J. 
He considered that the point of limitation 
arising in this case is not covered by any 
authority and should, therefore, be decid- 
ed by a Division Bench. 


2. The plaintiffs are the appellants, who 
are the mortgagees. The mortgage was 
executed on 10th June, 1948, by the third 
defendant in favour of one Nachiarammal, 
whose heirs are the appellants. On 10th 
September, 1948, certain creditors of the 
mortgagor filed I.P. No. 37 of 1948 to adju- 
dicate him as an insolvent. That petition 
was dismissed on 28th November, 1948. 
But the app2al arising from that order was 


allowed on 24th October, 1950. A revi- ` 


sion therefrom failed, this Court indicating 
while disposing it of, that the appellants 
should be treated as secured creditors. 
The properties of the insolvent mortgagor 
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having vested in him, the Official Receiver, 
on 10th July, 1961, sold the property 
subject to the mortgage in favour of the 
appellants. The suit to enforce the mort- 
gage was laid on 23rd October, 1961, 
which was beyond 12 years. The appel- 
lants, however, relied on two acknowledg- 
ments, dated respectively 22nd November, 
1949 and 23rd March, 1959. The defence 
that the mortgagor could not validly 
acknowledge the mortgage debt between 
the date of filing of the petition for and the 
date of the order of adjudication was not 
accepted, and the suit was decreed. But 
the defence, however, prevailed on appeal. 
The mortgagees are, therefore, before this 
Court in second appeal. 


3. The only question on which the 
second appeal turns is whether the mort- 
gagor, who had been adjudicated as insol- 
vent, could validly acknowledge the debt 
between the date of the filing of the peti- 
tion for and the date of the order of his 
adjudication. The first of the acknowledg- 
ments was contained in the deposition 
the insolvent made in the insolvency pro- 
ceedings, and the other was contained in 
another deposition made by him in O.S. 
No. 101 of 1957. The lower appellate 
Court found the factum of the two acknow- 
ledgments, but its view was that they 
were not valid acknowledgments. It 
thought that because section 28 (2) of 
the Provincial Insolvency Act provided 
that on the making of an order of adjudica- 
tion, the whole of the property of the 
insolvent vests in the Court or ina Receiver 
and section 28 (7) stated that an order of 
adjudication should relate back and take 
effect from the date of the presentation 
of the petition on which it was made, 
owing to this doctrine of relation back, it 
must be held that the acknowledgment in 
Exhibit A-2, which was the first of the 
two acknowledgments, was not valid and 
could not save the suit from the bar of 
limitation. The lower appellate Court, 
in support of its view, relied on certain 
decisions which, as we think, do not 
directly bear on the point. 


4. Section 28 of the Provincial Insolvency 
Act deals with the effect of an order of 
adjudication. It has seven sub-sections, 
of which we are concerned with sub-sec- 
tions (2), (6) and (7). The first of these 
sub-sections operates to vest the property 
of the insolvent on the making of an order 
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of adjudication in the Court or in a 
Receiver, so that it may become available 
for distribution among the creditors. 
Sub-section (6) leaves a secured debt out- 
side the purview of the insolvency proceed- 
ings. In fact, nothing in the section 
affects the power of any secured creditor 
to realise or otherwise deal with his 
security in the same manner as he would 
have been entitled to realise or deal with 
it if the section had not been passed. 
Sub-section (7) is that an order of adjudica- 
tion shall relate back to and take effect 
from the date of the presentation of the 
petition on which it is made ; that is to 
say, that an order of adjudication shall 
virtually be regarded as one made on the 
date of the petition for adjudication. 
We do not propose to decide in this case 
whether after the vesting of the property of 
the insolvent in the Offcial Receiver 
pursuant to an order of adjudication, the 
insolvent could validly acknowledge a 
debt, secured or not. We are content in 
this case to confine ourselves to the ques- 
tion which we have set out at the start of 
this judgment, namely, whether this theory 
of relation back contained in sub-section 
(T) of section 28 would affect an acknow- 
ledgment validly made at the time it was. 


5. On 22nd November, 1949, there was 
nothing to prevent the mortgagor from 
acknowledging the debt. When he made 
it, it was perfectly valid and it would have 
the effect of extending the period of limita- 
tion. This result followed from the provi- 
sions of the Limitation Act. But, is there 
anything in section 28, particularly sub- 
section (7) of that section, to render invalid 
an acknowledgment which was valid when 
it was actually made ? In our opinion 
the fiction forged by sub-section (7) of 
section 28 should be confined to the pur- 
poses of the Provincial Insolvency Act, 
more especially to effectuate the objective 
of vesting all the properties of the insol- 
vent under sub-section (2) of section 28. 
Undoubtedly, the doctrine of relation 
back will affect any transfer of the pro- 
porty effected by the insolvent between 
the date of the presentation of the petition 
and the date of the order of adjudication. 
Such a transfer will defeat the purpose of 
section 28 (2). For instance, if between 
the two dates, the insolvent transferred the 
equity of redemption in relation to the 
property subject to the suit mortgage, 
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it will not be binding on the Official 
Receiver. But in an acknowledgment o 
liability, there is no transfer involved. 
There is no conceivable reason why, 
therefore, the relation back doctrine should 
affect its validity. We are unable to see 
any difference between an acknowledgment 
and a part payment made by an insolvent 
within the said two dates. Acknowledg- 
ment and part payment and their effect 
upon limitation are regulated by the 
provisions of the Limitation Act. When 
once the facts are established which prove 
the acknowledgment, at once the provi- 
sions of the Limitation Act will operate 
on it, with the result that the time will 
stand extended. It does not appear to be 
the intention of section 28 (7) of the 
Provincial Insolvency Act to obliterate 
the effect of the provisions of the Limita- 
tion Act on such acknowledgment and 
render it invalid. It does not also appear 
to us what purpose of the Provincial 
Insolvency Act will be defeated if such 
acknowledgment is not held to be invalid. 


6. Though there is no direct authority 
onthe point, it seems to us that in Adusmilli 
Venata Gopal Rao v. Yerreni Kantemma}, 
supports the view we have expressed. 
In the judgment in that case, there is no 
reference to the provisions of the Provin- 
cial Insolvency Act. But, Rajamannar, 
C.J. and Venkatarama Iyer, J., were 
inclined to think : 


“ There is nothing in the plea that the 
payments made by the father on the 
promissory note were all on the 4th 
March, 1933, two days after the presen- 
tation of the insolvency petition. 
It was admitted that the father was not 
adjudicated till several months later. 
Simply because an insolvency petition 
had been filed against the father, he 
does not lose his right to make a part 
payment towards a debt or to acknow- 
ledge a debt so as to enlarge the period 
of limitation not only against himself 
but also against his sons.” 


7. This is authority for the proposition 
that the pendency of the petition for 
adjudication does not by itself deprive the 
insolvent of the right to acknowledge a 
debt or to make a part-payment in order 





1. (1952) 2 M.L.J.479 : ALR. 1953 Mad, 369. 
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that it may serve to enlarge the period of 
limitation. We find from the judgment 
that in that case the insolvent was adjudi- 
cated after he made the acknowledgment. 
Thoughit appears that the Official Receiver 
was made a party to those proceedings, 
it is not clear whether a decree had been 
made against him. But all the same, the 
observation in that case had been made 
without any reservation. Quite apart from 
this authority, we are satisfied that the 
mortgagor being the owner of the pro- 
perty at the time he made the acknowledg- 
ment, the mere pendency of the petition 
for his adjudication did not render the 
acknowledgment invalid, because even- 
tually there was an order of adjudication 
which would relate back to the date of the 
petition. 


8. For the respondents, Mr. Sundaram 
Iyer contends that the acknowledgment 
said to be contained in the deposition, 
dated 22nd November, 1949, is vague with 
reference to the time and therefore, it 
cannot be regarded as an acknowledgment 
such as to serve to save limitation. Aswe 
said earlier, the deposition in which the 
acknowledgment was made was in the 
adjudication proceedings themselves. In 
the cross-examination this is what the 
mortgagor said: 


“* On the date of the petition, I was ina 
position to pay my debts. Rs. 23,000 
were owing to me as outstandings on the 
date of this petition. My debtors were 
able to repay my debts. I told the 
contesting respondents that I would 
collect those debts and pay. Each of 
those debts was owing in big sums.” 


9. At first sight, the extract may appear 
to be somewhat vague, and this is what 
Mr. Sundaram Iyer has taken advantage 
of to contend that with reference to this 
deposition one cannot say from what date 
the debt was acknowledged and, therefore, 
it will be useless to save time. But it 
seems to us that in the context the acknow- 
ledgment served as a present acknowledg- 
ment. The context was that he was 
deposing in the adjudication proceedings 
and if the mortgage deb: was not outstand- 
ing, there would be no occasion for thé 
insolvent to make any reference to it. 
We think therefore that having regard to 
the circumstances and the context, the 
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extract of the deposition does amount to 
an acknowledgment made on 22nd 
November, 1949. 


10. The Second Appeal is allowed with 
costs. 


V.K. Appeal allowed. 


IN THE HIGH he OF JUDICA- 
TURE AT MADRA 


PRESENT :— K. Veeraswami, C.J. and V. V. 
Raghavan, J. 


N. L. N. Lakshman Chettiar (died) and 


others Appellants* 
v. 
Sri Jayarama Chettiar Respondent. 


Transfer of Property Act (IV of 1882) 
section 53 — Fraudulent preference— 
Test of. 


Where a debtor has several creditors and 
some property and if he transfers that 
property to one of the creditors without 
any further circumstances appearing, that 
may be a preference, but it cannot be 
said to be a fraudulent preference. It 
has been repeatedly held that it is not 
improper for a debtor to prefer his credi- 
tor among the many in order to discharge 
his debt by transfer of property. There 
should be something more than mere 
preference and the facts must establish 
that the preference is a fraudulent one. 


[Para. 3.] 


Abdul Majid Lebhai v. Papathi Ammal, 
(1961) 1 M.L.J. 235, cannot be under- 
stood as laying down the proposition that 
the test of fraudulent preference was to 
see whether the debtor retained with him 
any amount and that however small the 
benefit thus retained might be it would be 
sufficient by itself to hold the transaction 
to be a fraudulent preference. As a 
matter of fact Errachi Reddiar v. Vellayya 
Reddiar, (1968) 1 M.L.J. 513 : 81 L.W. 
27, made a correct approach to Abdul 





* S. A. No: 546 of 1965, 3rd February, 1971. 


T1) LAKSHMAN CHETTĪAR 0. JAYARAMA 
Majid Lebhai’s case. Whether any trans- 
action is a fraudulent preference will 
depend upon the facts in each case. 


[Para. 2.] 


Appeal against the Decree of the Second 
Additional Sub-Judge, Cuddalore, in A.S. 
No. 83 of 1964, preferred against the Decree 
of the District Munsif Court, Kallakurichi, 
in O.S. No. 408 of 1962. 


R. Gopalaswami Ayyangar, for Appellants. 


K. Sarvabhauman and T. Ramalingam, fot 


Respondent. 
The Judgment of the Court was delivered 
by 


Veeraswami, C. J—Defendants 1 and 2 
are the appellants. They purchased the 
suit property on 15th December, 1953 from 
the legal representatives of one Krishna- 
swami Pathar. The plaintiff in execution 
of a decree obtained against Krishnaswami 
Pathar purchased the very property on 8th 
February, 1960. The defendants having 
obstructed and succeeded, a suit was 
brought to set aside the summary order. 
Both the Courts below have concurred in 
finding that the sale in favour of the 
defendants was a fraudulent preference 
within the meaning of section 53 of the 
Transfer of Property Act. In coming to 
that decision they were largely influenced 
by Abdul Majid Lebhai v. Papathi Ammal’. 
They understood the decision as laying 
down the proposition that the test of 
fraudulent preference was to see whether 
the debtor retained with him any amount, 
however, small, for his benefit, so that 
to that extent the creditors stood to ‘be 
defeated. When the second appeal came 
before Alagiiswami, J., in the first ins- 
tance, he too perhaps thought that that 
was the effect of the decision and, on that 
view, he considered that the decision must 
be reconsidered. He, therefore, referred 
the matter to a Division Bench. 


2. It seems to us that the Courts below 
as well as Alagiriswami, J. were not 
entirely correct, if we may say so, in under- 
standing Abdul Majid Lebbai v. Papathi 
Ammal}, in that way. The judgment in 
that case does not show that however 
small the benefit may be that was retained 
by the debtor, that would in itself be 
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proof of fraud. It would be obvious 
from the judgment that what influenced 
the decision in that case was the fact that 
the vendor had been arrested, but on 
payment of a small sum was released and 
the execution petition was pending. The 
Court thought that the fact that the sale 
deed was executed after his arrest and 
before the adjourned date of the execution 
petition clearly suggested that it was 
executed with a deliberate intent to frus- 
trate the appellant in that case and defeat 
and delay the creditors of the second 
respondent in that case. That was the 
main reason the sale was held to be a 
fraudulent preference. But, in addition 
to that fact reliance was also placed on 
retention with the debtor of a sum of 
Rs. 78 out of the sale consideration of 
Rs. 600. The intention of Abdul Majid 
Lehbai v. Papathi Ammal? was not to lay 
down a proposition that, however small 
the benefit retained by the debtor out of 
the sale consideration might be it would be 
sufficient by itself to hold the transaction, 
to be a fraudulent preference. As a 
matter of fact, Errachi Reddiar v. Vellayya 
Reddicr®, made a correct approach to 
Abdul Majid Lehbai v. Papathi Ammal’. 
Whether any transaction is a fraudulent 
preference will depend upon the facts in 
each case. 





3. Where a debtor has several creditor 

and some property and if he transfers that 
property to one of the creditors without 
any further circumstances appearing, that 
may be a preference, but it cannot be said 
to be a fraudulent preference. It has 
been repeatedly held that it is not improper 
for a debtor to prefer his creditor among 
the many in order to discharge his debt 
by transfer of property. There should be 
something more than mere preference and 
the facts must establish that the preference 
is a fraudulent one. In Mushar Sahu v. 
Lala Hukimlal®, the Privy Council observ- 
ed: 


“The transfer which defeats or delays 
creditors is not an instrument which 
prefers one creditor to another, but an 
instrument which removes property 
from the creditors for the benefit of the 
debtor. The debtor must not retain a 


2. (1968) 1 M.L.J. 513 : (1968) 81 L.W. 27. 
3. (1916) LL.R, 43 Cal. 521: 43 I.A. 104: 


1. pe 1 M.LJ. 235. 
0 MLJ. 116, 
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benefit for himself. He may pay one 
creditor, and leave another unpaid.” 


4. That is how in Abdul Majid Lebhai v. 
Papathi Ammal', the reference was made 
to the retention of a benefit by the debtor. 
The emphasis in that case was not that 
however small the benefit may be, it would 
be sufficient to hold the transaction to be 
a fraudulent preference. In the Privy 
Council case it was found that the transfer 
made was for adequate consideration in 
satisfaction of genuine debts and it was 
without reservation of any benefit to the 
debtor. It was held that no ground for 
impeaching it was made out, though, of 
course, by that transaction other creditors 
stood to lose. 


5. In the instant case, the sale was for a 
sum of Rs. 5,000 out of which Rs. 4,000 
was appropriated in discharge of a decree 
debt due to the purchasers. The genuine- 
ness of this decree was never questioned. 
Out of the balance, Rs. 600 went in dis- 
charge of another decree. This decree 
again was notinattack. AsumofRs. 150 
was recited to have been borrowed in 
connection with the funeral expenses of 
Krishnaswami Pathar. It may be assum- 
ed that the remainde: was retained by the 
vendor. Apart from these facts, the sale 
deed was registered actually on 26th De- 
cember, 1953. In between the plaintiff insti- 
tuted the suit on the 18th and obtained an 
attachment before judgment. In our 
opinion, these facts hardly prove any 
fraudulent intent on the part of the 
debtor. They do not show an intent on 
his part of fraudulent preference of the 
defendants in order to defeat and delay 
the other creditors. 


6. The second appeal is allowed with 
costs. 


V.K. Appeal allowed. 


ee ee 


1, (1961) 1 M,L.J. 235, 


THE MADRAS LAW JOURNAL REPORTS. 


[1971 
IN THE HIGH COURT OF JUDICA- 


TURE AT MADRAS. 


PRESENT :— K. Veeraswami, C.J. and V.V. 
Raghavan, J. 


Premlata Agarwal Appellant* 
y. 
Lakshman Prasad Gupta Respondent. 


Madras High Court Fees Rules, Order IT, 

‘rule 3— Interlocutory order ’—-Execution 
petition dismissed as barred by limitation 
by Master— Single Judge of High Court 
taking different view and remitting petition 
for disposal on other points raised—Appeal 
against this order dismissed by Division 
Bench with costs—Order for costs by Divi- 
sion Bench if an interlocutory order. 


In an execution petition the Master held 
that the petition was barred by limitation 
but on appeala learned single judge of 
the High Court took a different view 
and remitted the petition for disposal 
on other points raised. Against this 
order the judgment-debtors filed an appeal 
but it was dismissed with costs. hen 
the execution petition was resumed for 
further proceedings objection wastaken by 
the decree-holder that the order for costs 
made in the appeal filed by the judgment- 
debtors was in the nature of an inter- 
locutory order and that unless in terms 
of Order 3, rule 3 of the High Court 
Fees Rules the costs were paid then and 
there the judgment-debtors would be 
prevented from raising further objections 
to the execution of the decree. This 
contention was upheld both by the 
Master and by a learned single Judge of 
the High Court. On the question of the 
correctness of this view, 


Held, the order disposing of the appeal 
of the judgment-debtors, of which the 
direction to pay costs formed part, could 
in no sense be regarded as an interlocutory 
order. Wherea suit has ended ina decree 
and an application is taken out for execu- 
tion, such an application is not to be 
regarded as an interlocutory matter. 
[Para. 2.] 


Tarapore & Co. Madras v. V. O. Tractors 
Export, Moscow, (1970) 2 M.L.J. (S.C.) 1: 
(1970) I S.C.J. 514: (1969) 2 S.C.R. 699: 
(1970) 2 An.W.R. (S.C.) 1 : A.I.R. 1970 
S.C. 1168, distinguished. 


* O.S.A. No, 5 of 1971. Sth April, 1971. 


. 


n) 


Appeal under clause 15 of the Letters 
Patent against the order of the 
Honourable Mr. Justice Maharajan 
dated 28th August, 1970, and made in 
the exercise of the Ordinary Original 
Jurisdiction of this Court in Application 
No. 171 of 1969 against Application No. 
2269 of 1966 in E. P. No. 323 of 1956 in 
Money Suit No. 76 of 1937 on the file 
of the first Subordinate Judge of Arrah. 


K. Thiruvenkata hari and Kesavalal Tarwady, 
for Appellant. 


A. R. Krishnaswamy, for Respondent. 


The Judgment of the Court was delivered 
by 
Veeraswamt, C. J.—We are of the view that 
the appeal should be allowed. It is by 
the judgment-debtors from an Order of 
Maharajan, J., who agreeing with the 
Master held that the order for costs made 
while disposing of O. S. A. No. 11 of 
1962, was an interlocutory order to which 
Order 3,’ rule 3, of the High Court 
Fees Rules, would apply. In an execution 
petition of the respondent, one of the 
points was as to limitation. The Master 
held that the petition was barred, but 
Venkatadri, J., on appeal, took a 
different view and remitted the execution 
petition for disposal on the other points 
raised. The judgment-debtors filed O.S. 
A. No. 11 of 1962, against the order of 
Venkatadri, J., but failed. The appeal 
was dismissed with costs, which were 
fixed at Rs. 1,000 when the execution 
petition was resumed for further 
proceeding, objection was taken by 
the respondent that the order for costs 
in O.S.A. No. 11 of 1962, was in the nature 
of an interlocutory order and that unless 
interms of Order 3, rule3, of the High 
Court Fees Rules, the costs’ were paid 
then and'there, the appellants would be 
prevented fron raising further objections 
to the execution of the decree. The 
Master accepted this view and Maha- 
rajan agreed with it. 
2. In our opinion, the order disposing of 
O.S. A. No. 11 of 1962, of which the direc- 
tion to pay costs formed part, could in no 
sense be regarded as an interlocutory 
rder. It is true that as pointed out by 
Maharajan, J., the word ‘Interlocution’ 
is derived fromthe French words ‘inter’ 
plus ‘liqui’ to speak between. In that sense, 
any application made for an order for 
injunction or for Receiver and the like, 


PREMLATA AGARWAL V. LAKSHMAN PRASAD GUPTA (Veeraswami, Č. J.). 
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or interim directions to preserve the sub- 
ject-matter of the suit, or any other order 
to subserve the ends of justice pending 
final disposal of the suit, which is 
between the institution and final disposal 
of the writ, may be regarded as an in- 
terlocutory application. But where the 
suit has endedin a decree and an appli- 
cation is taken out of execution, such an 
application, in our opinion, is not to b 
regarded as an interlocutory matter. 
The point raised by the judgment-debtors 
was limitation, and if that question was 
decided, as indeed it was decided by 
the Master, in the first instance in their 
favour, there was an end of the execu- 
tion petition. Merely because in O. S.A. 
No. 11 of 1962 the learned Judges shared 
the view of Venkatadri, J., in holding 
that the application was not barred 
by limitation, that would make no differ- 
ence to the nature of the execution peti- 
tion. Order 3, rule 3 of the High Court 
Fees Rules, did not define an interlocu- 
tory application or order. That order 
applies only to determine the court-fee, 
and so too, Order 14, rule 10, item 
29, of the Original Side Rules is for the 
purpose of settling the procedure, that 
is to say, which applications should be 
before the Master. Neither of these 
Orders will throw light upon what consti- 
tutes an interlocutory order or on 
interlocutory application, except for the 
purposes mentioned in or relevant to 
the particular orders. The order of the 
Master from which O. S. A. No. 11 of 
1962 arose amounted to a decree as 
defined by the Code of Civil Procedure, 
which determined the rights between 
the parties and finally too, subject, of 
course, to any appeal allowed by law. 
The decisive factor to find whether an 
order is interlocutory is whether it 
determined the rights of the parties and 
finally too, so far as the applications went, 
which were in dispute or issued in the suit 
or is the main matter. By that test 
we are of the view the execution petition, 
out of which the earlier appeal arose, 
was not an interlocutory one. Mahara- 
jan, J., apparently considered that the 
point was concluded by Tarapore & 
Co., Madras v. V. O. Tractors Export, 
Moscow and another. But that related to 





1. (1970) 1 S.C.J. 5 
(1970) 2 An.W.R. (S.C. 
S 
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elucidation of ‘judgment’ in Article 133 (1) 
in the context in which it occurred. 


3. But the question here is different as to 
whether an order made in an execution 
petition on one of the issues, if it isin 
favour of the judgment-debtor and would 
put an end too to the execution petition, 
can be regarded as an interlocutory mat- 
ter. Having regard to the normal sense in 
which the expression is used the judicial 
procedure, we think that the Order in 
O. S. A. No. 11 of 1962, was not of that 
nature, but a decree, which disposed of 
the question of limitation finally between 
the parties. We are not concerned with 
the question whether such an order would 
be a judgment for the purposes of Article 
138 (1). 


4. The appeal is allowed wih costs, which 
we fix at Rs. 250. 


V.K. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—V. V. Raghavan, J. 





Appeal allowed. 


Appava Gramani and another. 
Petitioners* 

y. 

N. Jayalakshmi Ammal ... Respondent. 


Madras Buildings (Lease and Rent Control) 
Act (XVIII of 1960), section 14 (1) (b) 
—Demolition and reconstruction—Bona 
fide requirement by landlord—No further 
proof of, oldness of building sanction fer 
reconstruction or means of landlord 
necessary. 


Where the claim of the landlord for 
demolition and reconstruction of the 
building is bona fide and is not designed 
with a view to evict the tenant, it is not 
necessary for the landlord to prove that 
the building is very old and dilapidated, 
that the sanction for reconstruction had 
been obtained or that he has means to 
do the work. [ Para. 2.] 


Mahboob Basha v. Manga Devi, (1965) 
2 M.L.J. 209 :I.L.R. (1965) 2 Mad. 531. 
and Chandrasekhara Chetti v. Kakumari 
Adikesavalu Charities, A.I.R. 1966 Mad. 
14, referred. 





*C.R.P. No. 1772 of 1970. 


THE MADRAS LAW JOURNAL REPORTS 


16th April, 1971. 
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Petition under section 25 of the Madras 
Buildings (Lease and Rent Control) Act, 
1960 praying the High Court to revise 
the order of the Small Cause Court, 
Madras , dated 6th July, 1970 in H. R.A. 
No. 452 of 1969—H.R.C. No. 1729 of 
1967, VI Judge, Small Cause Court, 
Madras. 


A. Chenchurama Reddy, for Petitioners. 


T. Ramanujam, for Respondent. 


The Court made the following 


OrpDER.—The tenants of the shop bearing 
No. 153-B/ 1, Tiruvottiyur High Road, 
are the petitioners. The landlord-res- 
pondent filed H.R. C. No. 1729 of 1967 
under section 14 (1) (b) of the Madras 
Buildings (Lease and Rent Controf) Act, 
1960. The allegations in the petition 
are that the respondent is a purchaser 
of the premises in November, 1966, that 
the shop is more than 40 years old, built 
of country bricks and that the recent 
cyclone made the condition of the shop 
woise, that the building requires immediate 
demolition and erection of a new building 
in its place. In order to show his bona 
fides the landlord has undertaken to 
erect a new building within three months 
of demolition. The tenancy was duly 
determined by notice in writing and as the 
tenants failed to comply with the demand 
the present application was filed. The 
tenant opposed the application contending 
that the petition is not bona fide that the 
shop is not in a dilapidated state, that 
the sanction from the Corporation has 
not been obtained, and that the land- 
lord has no finance to put up the cons- 
truction. The Rent Controller overruled 
all the objections and ordered the petition 
as prayed for. The tenants filed H. R.A. 
No. 452 of 1969 in the Court of Small 
Causes, Madras. The appellate 
authority confirmed the order of the 
Rent Controller and dismissed the appeal. 
The tenants have filed the above 
revision petition and the same conten- 
tions are repeated here. 


2. In the instant case, the Courts below 
have found that the claim of the landlord 
for demolition and reconstruction is 
bona fide and is not designed with a view 
to evict the tenants. In an application 
under section 14 (1) (6) it is not necessary 
for the landlord to prove that th~ 


ag 


building which is sought to be demolished 
is very old and dilapidated. It is enough 
to refer to the judgments of Ramamurti, J., 
in Mahboob Basha v. Manga Devi}, and 
that of Venkatadari, J., in Chandrasekhara 
-Chettiv. Kakumari Adikesavalu Charities,? 
-dealing with this question. In the case 
of old and dilapidated buildings which 
the landlord seeks to demolish for the 
purpose of reconstruction, the Court does 
not generally require proof of other 
‘circumstances, but if the condition of 
the building is good, the Court would 
require proof of circumstances such as 
ithe means of the landlord, sanction from 
‘the Corporation authorities, etc. On the 
finding of the Courts below that the 
buildings are old and that the landlord’s 
claim is bona fide no further proof such 
las obtaining the sanction for reconstruc- 
jtion or establishment of means of the 
‘landlord to construct are necessary. There 
are no merits in the revision petition. 
The revision petition therefore fails and 
is dismissed. There will be no order 
‘as to costs. 


Y.S. Petition dismissed. 


IN THE HIGH COURT OF JUDI- 
‘CATURE AT MADRAS. 


PRESENT :—K. S. Ramamurti, F. 
S. A. Henry .. Petitioner* 


U. 


-J. V. K. Rao . Respondent. 


(A) Madras Buildings (Lease and Rent Control) 
Act (XVIII of 1960), section 14 (1) (a) and 
(b)—Interpretation and applicability—Land- 
lord requiring ground floor for structural 
.alteration and reconstructtion— Whether section 
14 (1) (b) applies. 


In arriving at the true interpretation of 
section 14, it must be borne in mind that 
there was no such provision in the Act 
of 1949 and it is only in the present Act 
that this new, provision has been intro- 
‘duced for the obvious purpose of enabling 


1. LL.R. (1965) 2 Mad. 531 : (1965) 2 M.L.J. 


2. A.LR. 1966 Mad. 14. 
“*C,R.P. No. 399 of 1967. 
38 


19th March, 1971. 


S: A. HENRY V. J. VK. RAO. 
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and facilitating the landlord to carry 
out repair work and also to carry out 
the work of demolition and reconstruction 
In interpreting the provision, every effort. 
should be made by the Court to effectuate 
that object. In view of the definition 
of the word “repairs”? it is clear that 
section 14 (1) (a) would not apply where it 
is a plain case of additions, improvements 
or alterations. [Paras, 12 and 14.] 


All that section 14 (1) (b) requires is a 
demolition followed by structural altera- 
tions by way of reconstruction so as to 
give a new face to the form and structure 
of the premises. The very fact that the 
Legislature has given a restricted meaning 
to the word ‘repairs’ in the definition 
clause, is a pointer for drawing the infe- 
rence that fresh work of a major nature 
involving structural alterations changing 
the identity of the building and involving 
improvements after demolishing existing 
portions would come under section 
14 (1) (b). (Paras. 22 and 24.] 


To sum up (1) the demolition may be a 
part of the building, i.e., the entire ground 
floor, the entire first floor or the entire 
second floor; (2) there can be demolition 
work in the ground floor even when the 
first floor is left undisturbed; (3) the 
demolition can be in a portion of the 
ground floor or in a portion of the first 
floor. It need not be of the entire ground 
floor or of the entire first floor; (4) In 
such a case, the building, after the fresh 
work is finished would comprise partly 
the old building and partly the new 
building; (5) The fresh work may be 
outside in the exterior or inside the 
interior. If the fresh work undertaken, 
though in a portion of the building and 
in the interior, is such that the completed 
work involved demolition and also sub- 
stantial structural alterations so as to 
change the identity and give a new look 


altogether, section 14 (1) (b) would 
clearly apply to such a case. The words 
“rebuilding”, “reconstruction” and 


“erecting a new building” have the same 
meaning; (7) Erection of a new building 
may be by the use of brick and mortar 
or by steel or even by wood work or may 
be by the use of all the materials. The 
crucial test is: is it not erecting a new 
building or reconstructing or remodelling? 


[Para, 25.] 
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(B) Transfer of Property Act IV of 1882), 
section 106—Madras Buildings (Lease and 
Rent Control) Act (XVIII of 1960) and 
Civil Procedure Code (V of 1908), Order 7, 
rules 1 and 11 and Order 6, rule 6—Tenant 
promissing to vacate and hand over possession— 
Necessity to give notice under section 106— 
Plaintiff, whether bound to state in plaint that 
provisions of section 106, Transfer of Pro- 
perty Act, complied with—Absence of notice— 
Effect—Omission by tenant to raise question of 
notice in initial stage—Whether can be per- 
mitted to raise at revisional stage. 


After the decision of the Supreme 
Court reported in Raval & Co. v. 
Ramachandran, (1967) 1 S.Q.J. 503: 
(1967) 1 An.W.R. (S.C.) 61 : (1967) 1 
M.LL.J. (S.C.) 61 : (1967) 18.C.R. 475 : 
ALR. 1967 S.C. 1419, the ques- 
tion whether the petition for evic- 
tion is liable to be rejected for absencc 
of proper notice to quit under section 106 
of the Transfer of Property Act, is no 
longer open for argument. On the 
question that absence of notice would not 
render the proceeding a nullity, as though 
the tribunal lacked inherent jurisdiction, 
the authorities are clear and the question 
is concluded by the latest decision of the 
Supreme Court in (1969) 1 S.G.J. 100: 
A.LR. 1969 S.C. 37 at 39. The Supreme 
Court considered this plea of absence of 
valid notice to quit as one of the pleas 
that will have to be raised by the defen- 
dant at the appropriate stage and not as 
an objection against inherent lack of 
jurisdiction of the Court. In other words, 
it will be a contradiction in terms to say 
that it is for the very tribunal to decide 
the plea, if raised, and that if not raised, 
the decision on the merits on the other 
points would be a nullity for lack of 
inherent jurisdiction in the Tribunal. 
The distinction between a tribunal lack- 
ing inherent jurisdiction and it exercis- 
ing its jurisdiction, though irregularly 
or in an erroneous manner, is well 
recognised. Inthe first case the whole 
proceeding is coram non judice and a 
nullity. In the latter case the order 
passed cannot be questioned in collateral 
proceedings, though it be erroneous upon 
its face or even though it relates to a fact 
which in the former stage of the proceed- 
ing was essential to confer jurisdiction on 
the Tribunal. The objection does not 
go to the root of the matter or the juris- 
diction of the tribunal and it is for the 
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tenant to raise such a plea in the objection 
statement and if he omits to raise such a 
plea, he cannot, as a matter of right, claim. 
to raise that objection at a later stage. 

[Paras. 27, 30, 33, 35 and 28.} 


Ramakrishnan v. Kevalchan, (1970) 2 
M.L.J. 386, followed. Soundarapandi v. 
Meenakshi Achi, C.R.P. No. 866 of 1967, 
not followed. 


Tt is settled law that it is only in the case 
of contractual tenancy that notice to 
quit is necessary and if it is a statutory 
tenancy governed by the Rent Control! 
legislation, no notice to quit is necessary. 
It is difficult to hold that the Court is 
bound to entertain a new point and the 
litigant has an unqualified right to raise 
the new point for the first time regardless 
of any question of prejudice to the other 
side. The law has to be taken as settled 
by the Supreme Court (1969) 1 S.C.J. 
100 : A.ILR. 1969 S.C. 37) that merely 
because it is a crucial point going to the 
root of the matter it cannot be raised 
for the first time in the High Court. 
[Paras. 36, 41 and 61.J 


When the defendant pursues a course of 
conduct in the early stages of the pro- 
ceedings, that he was not pressing his. 
objections, he cannot later on turn round 
and put forward that objection. This 
is an essential distinction between a 
‘‘mere omission and failure” to raise the 
plea, and the defendant deliberately 
refraining from raising the objection fully 
knowing the defects in the plaint which 
would attract the doctrine of waiver. 
In the latter case, the defendant, by his. 
own conduct, is not allowed to raise the: 
objection, later on, even though the 
plaint may be defective or may not dis- 
close the necessary particulars for the 
cause of action. It is only in the latter 
context the question of waiver comes in. 
It is difficult to precisely formulate, the 
tests for determining whether it is a ques- 
tion of cause of action or of a mere condi- 
tion precedent, Ifit is a condition prece-- 
dent, it means that the cause of action 
has already arisen for the suit and the 
statute which enjoins a condition to be 
complied with should be complied with. 

[Paras. 57_and 58.] 


It is difficult to state that in every case 
the plaint should contain a statement 
that such a notice was given as consti 
tuting the causes of action within the: 


fl) 5. A. HENRY 7, J. V. K. 


meaning of Order 7, rule 1, Civil Pro- 
cedure Code. If the real contract of 
tenancy was such that the tenant had 
undertaken to deliver possession on 
demand, it will not be necessary for the 
plaintiff to state in his plaint that the 
tenancy is not governed by section 106, 
and therefore, a notice to quit is unneces- 
sary. It is not incumbent upon the 
plaintiff to anticipate the defendant’s 
defence, The parties to a tenancy may 
expressly stipulate that in certain events, 
the tenant may quit without notice, It 
would not be correct to lay down any 
inflexible rule in the abstract that in 
every case the plaint or the petition of 
the landlord for eviction should contain 
an averment of the issue of notice under 
section 106 of Transfer of Property Act. 
The point cannot, by any means, be said 
to be one of pure question of law. Un- 
doubtedly, it is a mixed question of fact 
and law and calls for an investigation of 
facts in the light of the landlord’s state- 
ment in the notice. [Paras 64,65 and 66]. 


On facts held, the correspondence bet- 
ween the landlord and tenant shows that 
the tenant had promised to vacate and 
hand over possession as early as possible, 
In the face of such agreement between 
the parties there is no need for the issue 
of any notice under section 106 of the 
Transfer of Property Act. It would work 
serious injustice and hardship upon the 
landlord, if some objections were to be 
raised for the first time in the course of the 
hearing of the revision petition. The 
basic principle in Court proceedings is 
that it is not right and proper that parties 
to a litigation should be permitted to set 
up groups of their claims or defence in 
driblets at different stages causing pre- 
judice to the opponent. Considerations 
of justice and public policy require that 
a party who succeeded should not at the 
appellate stage be faced with new grounds 
of attack, he having successively met and 
defeated the opponent with respect to 
point already raised. [Paras. 65 to 67.] 


Petition under section 25 of Act (IX of 
1887) praying the High Court to revise 
te one of the Small Cause Court, 
(III Judge) Madras in H.R.A. No. 723 of 
1966 in H.R.C. No. 1912 of 1966, 
Rent Controller, Madras, 


A. Dorairaj, for Petitioner. 


RAO (Rama-nurti, J.). 299° 


T. C. A. Bashyam, T. C. A. Thirumalachari 
and K. Raghavan, for Respondents., 


The Court delivered following 


Junomenr.—The tenant is the petitioner 
in the revision petition. The respondent- 
landlord is the owner of premises No. g 
Ritherdon Road, Vepery. He had lease 
the first floor to one tenant and the 
ground floor to the petitioner, The 
respondent had planned to remodel the 
entire-house at huge cost and also obtained 
the requisite sanction from the Corpora- 
tion for remodelling, reconstruction, 
repairs, etc. The respondent required 
both the tenants to vacate and hand over 
possession for carrying out this work. 
The tenant in the first floor complied 
with his request and the landlord carried 
out in the first floor the work of remodel- 
ling involving demolition, reconstruction, 
repairs, etc. After this was over, the 
landlord again pressed and requested the 
petitioner to vacate and hand over the 
ground floor so that the work may be 
completed. Correspondence passed bet- 
ween the parties and as the tenant 
declined to vacate, the landlord filed a 
petition under section 14 (1) (b) of the 
Madras Buildings (Lease ‘and Rent 
Control) Act of 1960 hereinafter referred 
to as the Act for obtaining Possession of 
the premises on the ground that the land- 
lord required the same for demolition 
and reconstruction. 


> 


2. The Rent Cortroller dismissed the 
application on the ground that this was 
not a case of demolition and reconstruc- 
tion, but was only a case of repairs 


coming under section 14 (1) (a) of the 
Act, 


3. The landlord took up the matter to 
the appellate authority who reversed the 
decision of the Rent Controller and held 
that the nature of the work planned by 
the landlord was substantially demoli- 
tion and reconstruction and that he was 
entitled to possession under section 14 
(1) (b). Hence the tenant has preferred 
this revision petition. 


4. The learned Counsel for the petitioner 
(tenant) raised two points: 


1. That the landlord can seek possession 
under section 14 () (6) only if total 
demolition of the building is Proposed by 
the landlord, and that in the instant 
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case, the proposed changes did not involve 
any structural alterations and that the 
case would be governed by section 14 (1) 
(a) only. 

2, That the landlord has not given the 
requisite notice terminating the lease, as 
required by section 106 of the Transfer 
of Property Act, and the petition for 
eviction, therefore, was not maintainable. 


5. Mr. A. Dorairaj, learned Counsel for 
the petitioner, contended that there is an 
essential distinction between section 14 
(1) (a) and section 14 (1) (b), that 
section 14 (1) (b) would apply only if the 
entire building is demolished and a new 
building is put up on the site, and that 
whatever may be the fresh work which 
the landlord may propose to carry out, 
even if it involved substantial alterations, 
would not attract section 14 (1) (b) 
unless there is a demolition of the existing 
building and a new building reconstruct- 
ed on the site. Learned Counsel laid 
considerable stress on the use of the 
words ‘‘demolition” ‘erecting a new 
building’ and ‘on the site of the build- 
ing’ in sub-clause (b) as emphasising that 
mere extensive nature of the work done 
is not decisive of the question. He also 
urged that section 14 (2) (4), which fixes 
a time-limit within which the work of 
demolition should be commenced, also 
tends to the same inference; according to 
the learned Counsel section 14 (2) (b) 
refers to the demolition of a material 
portion of the building within a period 
one month, thereby suggesting that 
section 14 (1) (b) means demolition of 
the entire building leaving only the site 
for putting up the new building; while 
section 14 (2) (b) fixes a time-limit for 
the commencement of the demolition of 
a material portion of the building,—a 
process towards the demolition of the 
entire building indicated in section 14 


{1) (b). 


‘6. Mr. V. Thyagarajan, learned Counsel 
for the respondent, contended that it 
is not necessary that the entire building 
should be demolished so as to demolish 
even the walls, that it is sufficient if the 
fresh work proposed by the landlord is of 
such a nature as to materially and sub- 
stantially alter the existing building, and 
completely change the identity of the 
pbuilding and that the ‘building’ in section 
14 (1) (b) would include a portion of the 
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building and that under section 14 (1) 
(b) what is material is the extensive 
nature and character of the fresh work 
proposed to be carried outby the landlord. 
Learned Counsel urged that the words 
«demolition of the existing building” 
and ‘‘the erecting of a new building” go 
together and in the context would also 
include making of such substantial material 
alterations and reconstructions—practi- 
cally rebuilding the house and involving 
significant changes in the identity. His 
further contention was that demolition 
need not be of the entire building, it 
may be of a portion of the building 
even, and the test is, would the proposed 
building be a new building? He urged 
that the items of work proposed to be 
done should not be considered in isolation 
but that the totality of the work proposed 
to be done should be considered, as 
a matter of fact and common sense, at the 
same time, bearing in mind that sub- 
section (a) and (6) cover different fields 
and it is not right to interpret both the 
sub-clauses in such a manner as to leave 
out a majority of cases unprovided, there- 
by defeating the yery object of the 
Legislature in introducing this important 
provision, i.e., to enable the landlord to 
get possession of the premises to effect 
repairs, improvements and also carry 
on reconstruction and remodelling work. 
For example, Mr. Thyagarajan contended 
that a landlord will be entitled to apply 
under section 14 (1) (6) though he may 
retain all the main four walls and alter the 
existing rooms by putting up fresh walls in 
the interior and thus completely change 
the identity of the building. Learned 
Counsel further contended that the land- 
lord is equally entitled to apply under 
section 14 (1) (b) where, in the proposed 
work, the landlord may retain the two 
main walls and demolish the other two 
walls and put up new rooms, stair case, 
verandah, etc. 


7, Learned Counsel on both sides invited 
my attention to the relevant decisions, 
Indian and English. On a considera- 
tion of all the aspects of the matter, I am 
of the view that the contentions ‘of 
Mr. Thyagarajan are well-founded. 


8. Ishall first refer to the main features of 
the fresh work to be undertaken by the 
landlord and the findings of the Rent 
Controller and. the Appellate Authority, 


if} 


The landlord has filed the plan sanctioned 
by the Corporation which has been 
marked as Exhibit P-1 (which contains 
all the details of the work) and has given 
evidence concerning the details of the 
new work. He also examined his 
Engineer, who had prepared the plan, as 
P.W. 2. The Appellate Authority has 
set out the details of the fresh work to be 
done in paragraphs 8 and g of its order. 


9. There is no dispute that when posses- 
sion of the premises was delivered to the 
Jandlord he would be carrying out this 
fresh work. There is no proof whatever 
that the application has been filed with 
an ulterior motive. The intention of the 
landlord is genuine and not colourable. 
The proposal is to demolish the stair 
casc. In the open verandah two rooms 
H and J are to be constructed. A new 
wall is to be constructed between the 
two rooms. There are 3 rooms marked 
J, K, L now existing. The dividing walls 
between these three rooms are to be 
demolished and converted into two big 
rooms. The present oven is to be demo- 
lished and the new oven is to extend right 
upto the top of the celling. Before the 
dividing walls are removed, the roof has 
-to be supported by girders. While 
demolishing the staircase marked N on 
the northern side, a wall as shown in the 
plan coloured yellow has to be construct- 
ed. The flooring of the hall and the 
study room and the two bed rooms have 
to be completely ripped open and mosaic 
flooring in to be done. The Engineer 
has also given details of the demolitions 
and reconstructions. 


10. The Rent Controller took the view 
that if the first fioor is to be kept intact, 
he cannot conceive of a construction in 
the ground floor involving the process of 
demolition, even though he has adverted 
to the fact that some girders would be 
used as support between the ground floor 
and the first floor. The appellate autho- 
rity did not agree with this view. On 
a consideration of all the aspects of the 
matter, it found as a fact that the pro- 
posed fresh work and reconstruction 
would completely alter the identity of the 
existing building and would amount to 
demolition and new construction under 
section 14 (1) (b). 


11. The extreme contention of the 
petitioner cannot be accepted. The 
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language employed in the section does 
not warrant the extreme contention of the 
petitioner; such a construction would 
completely defeat the object underlying 
this provision and in a vast majority of 
cases, the landlord would be helpless. 
Further, the argument of the learned 
Counsel for the petitioner overlooks the 
important fact that ‘building’ in the 
context would undoubtedly mean not 
the entire building, but would include 
a portion of the building. The Act 
itself contemplates leasing out portions 
of the building or flats therein as separate 
holdings; the provisions of the Act apply 
either to the building or part of a building. 
(Vide definition in section 2 (2). 
“Building” is defined as meaning ‘any 
building or part of a building’. It is 
familiar knowledge that the building may 
consist of separate portions or separate 
flats being let out separately and in those 
cases section 14 (1) (b) in the context 
would apply only to that portion of the 
building or that particular flat which is 
required by the landlord for demolish- 
ing and reconstruction. In a vast majo- 
rity of such cases there will not be any 
question of demolition of the entire build- 
ing leaving the site alone to be built 
upon. That is the situation which 
Natesan, J., had to deal with in the case 
reported in Sundaram v. A, D. Peter), 
In that case the ground floor was let out 
to a tenant and on the terrace there was a 
thatched shed in the occupation of another 
tenant. The landlord applied for pos- 
session of the terrace and the thatched 
shed on the ground that he wanted to 
demolish the shed and put up a pucca 
structure. The ent was that for 
section 14 (1) (b) to apply, the landlord 
must demolish the entire building and 
reconstruct on the site, and reliance was 
placed upon the use of the word “‘site’”’ 
in the section. The learned Judge held, 
the ‘site’ can have an extended and 
restricted meaning and that in the 
context, the ‘site’ meant the place or 
the portion occupied by the thatched shed, and 
that in the section the ‘site’ does not 
necessarily mean only the ground but also 
in certain circumstances, the base on which 
the new building ts to be erected. The learned 
Judge summarised the position in these 
terms: 


1. (1966) 1 M.L.J. 342. 


302 


“To accept the argument on behalf of 
the respondent and to affirm the view of 
the Courts below would, in my view, 
practically nullify the beneficial pro- 
visions of the section. One can envisage 
a case where a landlord having a plan to 
build three storeys has to stop construc- 
tion after finishing the ground floor by 
reason of shortage of building materials. 
For the time being he might have let 
one tenantin the ground floor and put 
up a temporary shed on the terrace 
above and lodged another tenant there. 
If he wants to restart construction and 
complete the construction according to 
plan when building materials became 
available, then according to the view of 
the lower Courts, he will have to evict 
the tenant in the ground floor also and 
pull down the entire construction. 
Otherwise, on this interpretation he 
cannot secure possession for demolition 
and reconstruction, however bona fide 
he may be in his requirement. But 
all that is actually needed by him in 
that case is to get possession of the 
shed and put up two or three flats. In 
my view, it would be in keeping with 
the policy of the Legislature as may be 
read in sections 14 (1) (&) and 30 of 
the Act, to interpret Section 14 (1) (b) 
as entitling the landlord in such a 
case to secure possession of the terraced 
portion for purposes of demolition and 
reconstruction. He will be demolishing 
the superstructure or shed that might 
have been put up on the terrace and 
he would be constructing thereon. No 
` doubt the building, ‘site’ would be not 
on the ground. As observed in the 
extract made above, the word ‘site’ 
can have an extended as well as a 
restricted meaning, ‘Site’ here would 
be the place where the shed stands. 
Such an-interpretation takes a sensible 
view of the provision. Of course, on 
principle it will make little difference 
if instead of the shed there is a brick 
and mortar structure.”’ 


12. With respect, this decision lays down 
the correct principle and governs the 
instant case. In arriving at the true 
interpretation of section 14, it must be 
borne in mind that there was no such 
provision in the Act of 1949 and it is 
only in the present Act that this new pro- 
vision has been introduced for the obvious 
urpose of enabling and facilitating 
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the landlord to carry out repairs work and 
also to carry out the work of demolition 
and reconstruction. In interpreti 
the provision, every effort should be made 
by the Court to effectuate that object. 


13. The other important aspect to be 
borne in mind is that the word “‘repairs”’ 
has been defined in section 2, sub-sec- 
tion (7). 


‘*(7) ‘repairs’ means the restoration of 
a building to a sound or good state 
after decay or injury but does not 
include additions, improvements or 
alterations except in so far as they are 
necessary to carry out such restoration”. 


14. In view of this definition of the word 
‘repairs’, it is clear that section 14 (1) (a) 
would not apply where it is a plain case 
of additions, improvements or alterations. 


15. The question then is, what are the 
cases which would properly come within 
the scope of section 14 (1) (b)? The 
observations and principles contained in 
the English decisions as to what work 
would amount to demolition and recons- 
truction, as distinguished from ‘repairs’, 
will have to be understood in the light of 
the language employed in the English 
statutes. Section 30 of the Landlord and 
Tenant Act, 1954, deals with the circum- 
stances under which on the termination 
of an old tenancy the landlord can resist 
the claim of the tenant for the grant of a 
new tenancy. Section 30 (1) sub-clause 
(f) says: i 
‘*That on the termination of the current 
tenancy the landlord intends to demolish 
or reconstruct the premises comprised 
in the holding or a substantial part of 
these premises or to carry out substantial 
work of construction on the holding 
or part thereof, and that he could not 
reasonably do so without obtaining 
possession of the holding”. 


16. The English decisions had to deal 
(in varying contexts) with the problem 
of interpreting the words ‘demolish’ 
“reconstruct”, “reconstruct the premises 
comprised in the holding? and “a sub- 
stantial part of those premises”. The 
substance of the case law in England is 
discussed in 23 Halsburys Laws of 
England, Lord Simond’s Edition, pages 
892 and 893 paragraphs 1716 and 1717 
(Vide also Wood-fall’s law of Landlord 
and Tenant, 27th (1968) Edition pages 


ay) 


a362 and 1364, paragraphs 2517 and 
2518). The words in the English statute 
and the Madras Act of 1960 are not the 
same. Even so, the discussion in the 
English decisions are helpful in finding out 
the true meaning of the words “‘recon- 
struction” erecting a new building’ and 
“fon the site of the building”. In Percy 
E. Cadle & Co. Ltd. v. Facmarch Properties 
Lid.?, it was pointed out that ‘‘ reconst- 
ructicn ° meant ‘‘re-building’’ and that 
a merc change of identity without 
a physical reconstruction is not sufficient. 
In that case the tenants were in occupa- 
tion of the ground floor and the basement 
for the purpose of carrying on business as 
tobacconists and hair dressers. To get 
to the basement the tenants had to go 
outside the front door of the shop and 
‘down some steps into the basement. 
‘The landlords had proposed te make the 
three floors into one self-contained unit 
and to put inner staircase from the 
ground floor shop down to the basement 
and from the ground floor shop upto 
the first floor. They had also intended 
to put lavatories on the first floor and to 
make the basement a much better place 
by putting in a proper floor and doing 
away with the damp. The question 
was whether the work, which the land- 
fords intended to do, amounted to a 
“‘reconstruction of the premises comprised 
in the holding’, The landlord’s appli- 
«ation was rejected. Denning, L.J., put 
the matter thus: 


“Counsel for the landlords invites us 
to say that when premises like these 
shop premises are thrown into a larger 
whole, so that they lose their identity in 
ithe larger whole, that isa ‘construction’. 
Hereferred us tothe cases with which we 
are familiar under the Rent Acts regard- 
ing change of identity. He conceded 
thatthere would have to be some work 
‘done, but argued that the amount did 
not matter very much, solong as there 
was a change of identity. In my judg- 
ment, the word ‘construct’ in this sub- 
section is not satisfied,by a change of 
identity; there must be substantial work of 
construction. The word ‘reconstruct’ here 
is best expressed. I think, by the synonym 
‘rebuild’. There must be in effect a 
rebuilding of the premises or (of course) 
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ofa ‘substantial part’ of those premises. 
Whether there is workof that character 
and tosuch a degree is primarily a 
matter for the County Gourt Judge. In the 
present case the County Court Judge 
looked on the work to the basement 
floor as a work of repair, and the putting 
in of the new internal staircases as a 
work of improvement. He thought that 
there was not a ‘reconstruction’, I 
think that he was right. I would 
dismiss the appeal”. 
16. Hodson, L.J., agreed with this view 
and observed that the word ‘‘reconstruct”’ 
follows the word ‘‘demolish’’ in the sub- 
section and ‘‘demolition” clearly involves 
the physical act of destruction and not a 
mere change of identity of the building. 
From this decision it is clear that the 
word ‘reconstruct’? means a substantial 
interference with the structure of the 
premises and then a re-building in a 
different form, of such part of the pre- 
mises as has been demolished. 


17. The next decision to be referred to is 
that of Joel v. Swaddle1, In that case the 
landlord had prepared a scheme of 
development involving the removal of all 
the internal walls and the back wall, the 
whole ground floor area, including the 
yard, being turned into one large room 
with a new front. The floor was to be 
lowered by eight inches. The upper 
floor was not affected by the scheme. 
Steel girders and pillars were to be substi- 
tuted for the interior supporting walls. 
The side walls were not to be affected. 
The County Court Judge dismissed the 
application of the landlord, but on 
appeal the decision was reversed. Lord 
Evershed delivered the judgment. He 
took note of the fact that the internal walls 
were to be demolished so as to be merged 
into a single room and also the fact that 
in some portion the partition walls had to 
be removed to be substituted by fresh 
walls. The County Judge in that case 
(as the Rent Controller in the instant 
case), took the view that when the floor 
above is substantially undisturbed, there 
cannot be a demolition and reconstruction 
of the ground floor within the meaning of 
the statute. With this narrow view of 
the County Judge the Court of Appeal, 
did not agree. Lord Evershed, M. R. 
observed thus at page 1099:—_ 


— 
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“I think that in cases of this kind it is 
apt to be dangerous to take each indi- 
vidual item entirelyin isolation, and then 
to say that each tem so taken cannot itself 
be a work of reconstruction or a substantial 
work of reconstruction. One must look at the 
whole work which is proposed, and then 
say, in regard to it. Does it amount 
to a substantial work of reconstruction? 
I think that what is here proposed.... 
and there is no question as to the facts 
..does, when you view it in that way, 
amount, within the meaning of the 
paragraph, to a work of reconstruction 
of a substantial part of the premises. 
I lay considerable emphasis on that 
part of the work which consists of the 
substitution of the transverse walls by 
the proposed girders resting on pillars; 
I also think, with respect tothe County 
Court Judge, that he also gave some- 
what too little emphasis to the floor; 
because what is proposed is not merely 
the making of a new floor, but the 
sinking of the floor, not a great deal, 
but by a distance of some eight inches, 
which produces an appreciable increase 
in the total space of what was, and 
is at present, the tenant’s holding”. 


18. After referring to Percey’s case}, it 
was pointed out that any interference 
with the structure of the whole or sub- 
stantial part of the premises involves the 
process of rebuilding in the ordinary 
sense of the word, Ormerod, L.J., 
observed that if the work involved consi- 
derable amount of alteration consisting of 
demolition of partition walls and putting 
in their place other forms of support, 
would amount to reconstruction. It is 
not necessary to refer to the wealth of 
case law in England, as each case would 
depend upon its own facts and the details 
of the particular fresh work planned by 
the landlord; further, there is also diffe- 
rence in the language of the English Act 
and our Act. Even so, I may refer to the 
latest decision in Houseleys Lid. v. Bloomer 
Holt®, which tends to the same view. In 
that case the landlords intended to demo- 
lish the garage and the wall and to 
concrete the site so as to erect a shed and 
iroprove their own premises by using it 
for turning space. The County Judge, 
dismissed the application of the landlords, 
but in appeal it was reversed. While 
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dismissing the landlord’s application the 
County Judge observed that “the land- 
lords proposed no reconstruction at all. 
Laying concrete is not in the contem- 
plation of the Act. There is no demolition 
of a substantial part of the premises. 
The landlords had not intended to build 
on the site”. The Court of appeal took 
the view that the proposal of the landlord 
was to demolish a substantial portion of the 
premises comprised in the holding and the 
demolition and reconstruction work 
sufficiently satisfied the conditions of the 
statute. From this decision it is clear 
that it is enough if a substantial portion 
of the premises within the holding is 
demolished, and, that there is no distinc- 
tion between ‘‘the premises comprised 
in the holding” and “‘the holding” itseif. 
In the Madras Act, as observed already 
in section 14, the demolition need not be 
of the entire building and it may be 
only of a part, in which case a 
new building need not necessarily 
be on the entire site. As observed by” 
Natesan, J., the ‘‘building site need not 
necessarily be on the ground.” 


19. In Ramachandran v. Kasim Khaleeli+, 
Kailasam,J., distinguishing the decision 
of Percey’s case? has held that demoli- 
tion under section 14 (1) () need 
not be the demolition of the entire 
building and ‘that the proposal of the 
landlord to demolish the roof of the 
premises for putting a staircase, retaining 
the old walls, would amount to demolition 
within the meaning of section 14 (1) (b). 
In Kannappa Pillai v. Venkataratnam®, 
Venkatadri, J., had to deal with the 
question as to when the building can be 
said to be a new building taking the place 
of the old building. In the discussion he 
has referred to the relevant English and 
Indian decisions from which he has 
enunciated the principle that in order to 
hold that the fresh work undertaken 
amounts to the construction of a new 
building, the structural alterations in the 
premises should be such that the original 
building has completely lost its identity. 
The facts in the instant case are much 
stronger than the facts in the decisions of 
the Bombay High Court referred to in 
the decision of Venkatadri, J. In those 
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cases it is not a case of the total demoli- 
tion of the old building but they are all 
cases in which walls were demolished and fresh 
walls were reconstructed and there were 
extensive structural alterations resulting 
in the vital change of the identity of the 
premises. In the instant case, there is 
substantial work of demolition and what is 
proposed to be reconstructed would 
amount to a new building, When once 
it is recognised that demolition need not 
be a total demolition erasing the entire 
building to the ground and that demoli- 
tion can be partial, the important condi- 
tion to be satisfied, is whether what is 
` proposed to be done would amount to 
erecting a new building or apart thereof. 
20. There is the recent decision of 
Ganesan, J., in Doraipandi Konar v. Sundara 
Pathan}, observations at pages 68 and 6g, 
wherein the learned Judge has dealt with 
the interpretation or the true meaning of 
‘repairs’ ‘improvements’ etc. As the 
Act contains the definition cf the word 
‘repairs’ it is unnecessary to consider how 
this word appearing in other statutes has 
been interpreted. 


21. Ina recent decision of the Supreme 
Court in Manmohandas Sah v. Bishnudas?, 
the Supreme Court made the following 
observations while holding that structural 
alterations in that case were such as to 
give a new face to the form and structure 
of the premises: 


“Lowering the level of the ground 
floor by about 14 ft. by excavating the 
earth therefrom and putting up a new 
floor, the consequent lowering of the 
front door and putting up instead a 
larger door lowering correspondingly 
the height of the chabutra so as to bring 
it on the level of the new door-step, 
the lowering of the base of the stair case 
entailing the addition of new steps 
thereto and cutting the plinthband on 
which the door originally rested so as 
to bring the entrance to the level of 
the new floor are clearly structural 
alterations but are not only material alte- 
rations but are such as to give a new face to 
the form and structure of the premises.” 


22. In my view, all that section 14 (1) 
(b) requires is a demolition followed by 
structural alterations by way of recon- 
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struction so as to give a new face to the 
form and structure of the premises. 


23. The Appellate Authority, which is 
the final tribunal of fact, has held that 
the proposed scheme of the landlord 
amounts to demolition and erecting a new 
building; there is no ground for warrant- 
ing interference with that finding in the 
revision petition. 


24. The decision of the Rent Controller 
that when the first floor is left undisturbed, 
it is impossible to conceive of a work of 
demolition and reconstruction in the 
ground floor, is obviously’ wrong and 
cannot be sustained. Vide Joel v. 
Swaddle, The very fact that the Legis- 
lature has given a restricted meaning to) 
the word ‘repairs’ in the definition clause, 
is a pointer for drawing the inference 
that fresh work of a major na 
involving structural alterations changin 
the identity of the building and involvin 
improvements after demolishing existing) 
portions would come under section 14 (1)” 
(b). I do not find any justification for 
holding that the Legislature lefta big gap 
uncovered (tertium quid) a vast majority of 
cases in between section 14(1) (a) and 14 
(1) (b), the landlord being helpless in 
such cases on the ground that the work 
involved is not ‘repairs’ within the mean- 
ing of section 14 (1) (a) of the Act, nor 
does it amount to demolishing and erec- 
ting anew building within the meaning of 
section 14 (1) (b). Those cases must 
obviously be governed by section 14 (1) 
(b). At any rate, the words therein are 
not such as to compel the Court to give 
such a restricted meaning as to defeat the 
object of the provision. 

25. Tosum up: (1) the demolition may 
be a part of the building, t.¢., the entire 
ground floor, the entire first floor or the 
entire second floor, (2) There can be 
demolition work in the ground floor even 
when the first floor is left undisturbed. 
(3) The demolition can be in a portion o 
the ground floor or in a portion of the first 
floor. It need not be of the entire groun 
floor or of the entire first floor. 
(4) In such a case, the building, after th 
fresh work is finished, would compris 
partly the old building and partly th 
new building. (5) The fresh work ma 
be outside in the exterior or inside i 
the interior. If the fresh work under 
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taken, though in a portion of the building 
and in the interior, is such that the com- 

leted work involved demolition and also 
substantial structural alterations so as to 
change the identity and give a new look 
altogether, section 14 (1) (b) would 
clearly apply to such a case. (6) The 
words “rebuilding” “‘reconstruction” and 

“erecting a new building” have the same 
meaning. (7) Erection of a new building 
may be by the use of brick and mortar or 
by steel or even by wood work or may be 
by the use of all the materials. The 
crucial test is: Is it not erecting a new 
building or reconstructing or remodelling? 
I may here quote the following test in the 
language of Romer, L.J. in Joel v. Swad- 
dlet, (already referred to), at page 1101. 


‘*It seems to me that the proper way of 
ascertaining whether what is proposed 
to be done will be work of ‘reconstruc- 
tion’ of premises is to look at the posi- 
tion as a whole and compare the results 
on the premises of carrying out the pro- 
posed work with the condition and 
state ofthe premises before the work was 
done; in other words, you want to 
regard the whole position as one total 
or entire picture.” 


6. Judged by any test, itis clear that the 
respondent has satisfied the conditions of 
section 14 (1) (4). 


27. I shall now take up the second 
question whether the petition for eviction 
is liable to be rejected for absence of 
proper notice to quit under section 106 of 
the Transfer of Property Act. After the 
recent decision of the Supreme Court 
reported in Manujendra Dutt v. Purnendu 
Prasad Roy Chowdry*, the question is no 
longer open for argument. The Bench 
decision of this Court in Krishnamurthi v. 

Parthasarathi’, holding that no such notice 
is necessary, is no longer law. Vide also 
Kalyanasundaram v. Natarajan*, in which 
the Bench has pointed out that the decision 
in Kitshnamurthi’s case?, aforesaid as well 
as the Full Bench decision of this Court in 
Raval & Co. v. Ramachandran 5, are not 
ROA aaa EE AN Seen aeRO 
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good law after the aforesaid decision of 
the Supreme Court. 


28. Even so, the further question is 
whether it is for the landlord to specifically 
allege in the petition that such a notice 
to quit was given and establish the same 
or whether it is for the tenant to raise the 
objection in defence, and whether this 
objection can be raised at any stage, even 
before the Court of revision for the first 
time. The latest decision of Kailasam,J. 
in Ramakrishnan v. Keralchand?, deals with 
the relevant case law bearing upon the 
rival points of view. Ramaprasada Rao, J. 
in Soundarapandian v. Meenakshi Ach, 
has taken the extreme view that the 
question of notice is a vita] aspect going 
to the root of the matter pertaining to the 
very jurisdiction of the tribunal and that 
in the absence of proof of such a notice, 
the tribunals have no jurisdiction at all to 
adjudicate, and in this view it does not 
matter that the question of the validity 
or irregularity of the notice was not raised 
in the earlier stages. To put in other 
words, the learned Judge has taken the 
view that tribunals will not have the 
requisite jurisdiction to entertain and 
adjudicate upon the petition for eviction 
unless the tenancy had been determined 
by a proper and valid notice to quit. 
Kailasam, J. has reviewed the case law 
and he has taken the contrary view that 
the objection does not go to the root of 
the matter of the jurisdiction of the tri- 
bunal and that it is for the tenant to raise 
such a plea in his objection statement and 
if he omits to raise such a plea, he cannot, 
as a matter of right claim to raise that 
objection at a later stage. 


29. The question has to be considered 
broadly under the following aspects : 


(1) Can it be said that the proceedings 
before the Rent Controller were totally 
lacking in inherent jurisdiction in the 
sense that it could not have seizin of the 
proceeding unless it was preceded by a 
notice to quit. Does the absence of such 
a notice render his proceedings a nullity 
in the sense that the validity of the order 
could be questioned in execution pro- 
ceedings or in collateral proceedings or at 
any stage in the same proceeding? In 


1. (1970) 2 MLJ. 386. 
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-other words, does the objection amount to 
a plea of total want of inherent jurisdiction 
"so as to hold that the adjudication of the 
Rent Controller is a nullity or is it merely 
an invalid or improper or erroneous 
decision? 


(2) Is the issue of a notice io quit an 
indispensable and necessary part of the 
‘cause of action for the landlord to speci- 
fically allege in his petition as in the case 
of aplaintiffin his plaint under Order 7, 
- rule 1 (e), Civil Procedure Code. In 
other words, is it not necessary for the 
plaintiff to disclose in the plaint facts 
constituting the cause of action and the 
duty of the Court to reject the plaint 
‘under Order 7, rule 11 (a) on the ground 
that facts averred in the plaint had not 
even disclosed a casue of action, regardless 
of the question whether or not the defen- 
dant has raised his objection under 
-Order 8, rules 2 and 4, Civil Procedure 
Code. Alternatively, is the issue of a 
notice prior to the suit a mere condition 
precedent which can be implied under 
‘Order 6, rule 6, Civil Procedure Code, 
un which case it, will be obligatory upon 
the defendant to raise the specific plea 
to the absence and legality of the- notice 
under Order 8, rules 2 and 4, Civil Pro- 
«cedure Code. 


(3) Even assuming that the issue of a 
notice and the facts connected therewith 
should be disclosed in the plaint as consti- 
tuting an integral part of the cause of 
action, can this objection be raised by the 
defendant at any stage of the proceeding 
and is the Qourt bound to entertain the 
-objection at any stage having no discre- 
tion in the matter? 


{4) Can it be assumed in all cases that a 
tenancy is governed by section 106 of the 
“Transfer of Property Act in the sense that 
a proceeding in ejectment should be 
preceded by a notice, i.e., is it obligatory 
upon the plaintiff or the landlord in the 
plaint or in a proceeding for eviction, 
as the case may be to allege a contract to 
the contrary that no notice was necessary 
and that the tenant was bound to hand 
over possession the moment there was a 
‘demand by the landlord ? It is easy to 
visualise cases in which the tenant would 
‘have agreed to hand over possession on 
demand without any notice fixing a period 
and in such cases is it obligatory upon the 
plaintiff to allege such a contract to the 
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contrary in the plaint on peril of the 
plaint being rejected as not disclosing 
the necessary facts constituting the cause 
of action. To put it differently, is it not 
for the defendant to specifically allege 
that there is no contract to the contrary 
that a notice to quit is necessary and the 
suit for ejectment is bad for that reason. 


(5) On the facts in the instant case, in the 
light of the correspondence and the allega- 
tions in the petition, is it not for the tenant 
to raise the objection? Does not the corres- 
pondence between the parties show that 
notice under section 106 of the Transfer 
of Property Act is not necessary and in any 
event, does not this question involve investi- 
gation of facts on evidence (as distin- 
guished from pure question of law) so as 
to preclude the defendant from raising 
the objection at a belated stage ? 


30. On the question that absence of 

notice would not render the proceeding 

nullity, as though the tribunal lacked 
inherent jurisdiction, the authorities ar 
clear and in my view, the question is 
concluded by the latest decision of th 
Supreme Court in Maganlal Chhotabhat 
Desai v. Chandrakanth Motilal, observa- 


tions at page 39. 


31. I shall first refer to the Bench deci- 
sion in Krishnamurthi v. Parthasarathi?, 
reversing the judgment of Subba Rao, J. 
(as he then was) reported in Parthasarathi 
v. Krishnamurthi’. That case arose out 
of a suit for declaration that the order of 
the Rent Controller passed in favour of 
the defendant (the landlord) against the 
plaintif (the tenant, was without jurisdic- 
tion and unenforceable on the ground that 
the tenancy had not been terminated in 
accordance with law. The argument on 
behalf of the landlord was that the tenant, 
in the rent control proceeding, did not 
raise the objection that the tenancy had 
not been duly terminated and that such 
an objection cannot be raised in the suit. 
Subba Rao, J., (as the then was), who 
tried the suit, held that the Rent Con- 
troller had no jurisdiçtion to order evic- 
tion unless the tenancy had been termi- 
nated in accordance with law and that 
his order was without jurisdiction and 


1. (1969) 1 S.C.J. 100: A.LR. 1969 S:C, 37. 
2. (1949) 1 M.LJ.412: A.I.R. 1949 Mad. 
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liable to be questioned in a civil Court. 
On appeal, the Bench did not accept this 
view. It took the view that there was no 
question of jurisdiction involved and that 
if the landlord initiated a proceeding, it 
was for the landlord to prove the existence 
of a relationship of lessor and lessee 
between the parties and the determina- 
tion of the lease and if he failed to prove, 
the suit had to be dismissed as revealing 
no cause of action, and it cannot be said 
that the Court had no jurisdiction to 
entertain the proceeding when it was for 
the Court to determine that very issue. 
The Bench was also of the view that the 
proceeding before the Rent Controller 
cannot be said to be coram non judice and 
void and it is merely a case of the tribunal 
exercising the jurisdiction wrongly in 
disregard of law and at the most merely a 
defect or error or irregularity in procedure. 
The Bench also observed, that it was 
essentially for the Rent Controller and 
within his jurisdiction to decide whether 
the contractual tenancy of the tenant 
had been validly terminated so as to 
entitle the landlord to invoke the provi- 
sions of the Rent Control Act. The ratio 
underlying this Bench decision is that 
when the objection of want of notice can 
be and will have to be considered by the 
Rent Controller, it would not be right to 
regard this objection as amounting to 
inherent lack of jurisdiction. It may be 
relevant to extract the following observa- 
tions at page 784: 


“We are unable to accept this conten- 
tion; for it seems to us that if the 
Rent Controller has jurisdiction to 
decide, on allegations made whether a 
tenancy has been determined or not, 
he would have the same jurisdiction 
over this matter as a Court would in a 
suit by a landlord in ejectment upon the 
termination of the tenancy. Mr. 
Srinivasa Ayyangar concedes that if a 
landlord filed a suit in ejectment and 
failed to say that the tenancy had been 
determined the Court would dismiss the 
suit and not return the plaint. In the 
same way, the Rent Controller would 
have to dismiss the application ifit were 
not alleged in the affidavit that notice 
had been given or if it found, upon hear- 
ing the parties and considering the evi- 
dence that notice had not been given. It 
would follow from this, therefore, that 
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ifnotice to quit was necessary it would be- 
merely one of the issues to be decided by- 
the Rent Controller and would not 1n- 
any way affect his jurisdiction to enter-- 
tain the application. That being so,. 
if the Rent Controller did not decide 

the question properly, the matter would. 
have to be raised in appeal to the 

Court of a Small Causes and would give 

this Court no jurisdiction to entertain. 
a suit by the defeated party ; for such. 
a suit would be barred by section 12. 
(4) of the Act.” 


32. As pointed out by Kailasam, J.,, 
the fact that on the other portion of the- 
case, 2.2., necessity for a notice under 
section 106 of the Transfer of Property: 
Act, the Supreme Court has not appro- 
ved the view taken by this Bench, does. 
not affect the binding nature of the- 
Bench decision on this aspect of inherent 
lack of jurisdiction. I may also refer: 
to the decision of Satyanarayana Rao, J., 

in D.P. Merchant v. Bank of Mysore Ltd.?, 

in the same volume at page 784. In that 

case in the proceeding before the Rent 

Controller the tenant did not raise the 
plea that the tenancy was not determined. 
by a notice to quit under the provisions 
of the Transfer of Property Act, but when 

the landlord sought to execute the decree 

for eviction, the tenant raised the objection 

that the order of the Rent Controller was 

without jurisdiction and therefore the 
order of eviction cannot be executed, 

The tenant’s objections were negatived. 

It was held, there was no question of” 
want of jurisdiction in the Rent Controller 

and that it was merely a question of the 

tenant raising this objection in the course 

of the proceeding and it was for the Rent 

Controller to decide that objection. The- 
learned Judge held that the decree was not 

on the face of it, without jurisdiction and 

that it was not open to the tenant to- 
canvass the correctness of the order passed. 
by the Rent Controller on grounds not 

raised before him. 


33. In Maganlal Chhotabhait Desai v. 
Chandrakanth Motilal®, the landlord, after- 
certain infructuous proceedings based 
upon an award, filed a regular suit against 
the tenant claiming possession of the- 
premises on the ground: of non-payment 
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-of rent and unauthorised sub-letting. 
The tenant filed a written statement claim- 
ing fixation of fair rent and followed it 
by a suit claiming refund of rent already 
realised by the landlord in execution of 
-the decree obtained in the arbitration 
proceedings (which, however, were later 
on declared to be void and illegal). The 
trial Court decreed the landlord’s suit 
‘for possession and also directed him to 
pay some amount on account of arrears 
of rent at the rate of Rs. 500 per month. 
"The trial Court also held that the tenant 
had unauthorisedly sub-let the premises. 
‘On appeal by the tenant, the decision of 
-the trial Court was set aside on all the 
-main questions. On a revision petition, 
filed by the landlord to the High Court 
-the revision was allowed and the decision 
‚of the trial Court was restored. Eviction 
-was also decreed on the ground that the 
tenant was not entitled to protection 
under the Bombay Rent Control Act 
LVII of 1957. In the revision petition 
“before the High Court, the tenant for 
-the first time sought to raise the objection 
that there was no valid notice to quit 
under section 12 (2) of the Bombay Act. 
But the High Court declined to permit 
the tenant to raise that objection. The 
-defendant took up the matter to the 
Supreme Court. On behalf of the tenant 
it was contended that under section 12 (2) 
of the Bombay Act, there was no valid 
notice to quit and therefore there cannot 
be an order of eviction against the tenant 
and that the High Court should have 
allowed the tenant to raise that objection. 
‘The Supreme Court rejected this argu- 
ment holding that as the objection of 
absence of valid notice to quit was not 
.argued before the trial Court, nor even 
raised before the lower appellate Court 
the High Court properly refused to allow the 
point to be taken for the first time in revision. 
From this decision it is clear that the 
Supreme Court considered this plea of 
absence of valid notice to quit as one of 
‘the pleas that will have to be raised by 
the defendant at the appropriate stage 
and not as an objection against inherent 
‘llack of jurisdiction of the Court. ` In other 
.lwords, it will be a contradiction in terms 
to say that it is for the very tribunal to 
‘\decide the plea, if raised, and that if not 
‘raised, the decision on the merits on the 
other points would be a nullity for lack 
of inherent jurisdiction in the tribunal. 
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34. In Nageswara Iyer v. Ganesa Iyer}, 
a debtor who was residing in Tanjore 
District made a false allegation in the 
affidavit that he was residing within the 
territorial limits of the High Court’s 
Original Civil Jurisdiction and got him- 
self adjudicated an insolvent. The ques- 
tion was whether this adjudication is a 
nullity on the ground that the High 
Court lacked inherent jurisdiction to pass 
the order of adjudication. The Bench 
held that the order of adjudication is not a 
nullity and it is not a question of lack of 
inherent jurisdiction. Krishnaswami 
Iyengar, J., delivering the judgment on 
behalf of the Bench observed as follows: 
“If the question which is alleged to 
create the want of jurisdiction is one which 
the Court itself is bound to decide, surely, 
the matter ts not one relating to jurisdiction. 
Jt ts a fact like any other fact which the 
Court has to decide and if there is an error 
in the decision, it can only be remedied 
by an appeal or any other procedure 
known to law.” 
35. The distinction between a tribunal 
lacking inherent jurisdiction and it exer 
cising its jurisdiction, though irregular] 
or in an erroneous manner, is well- 
recognised, In the first case the whole 
proceeding is coram non judice anda nullity. 
In the latter case the order passed cannot 
be questioned in collateral proceedings, 
though it be erroneous upon its face or 
even though it relates to a fact which i 
the former stage of the proceeding was 
essential to confer jurisdiction on the 
tribunal. With respect, I agree with 
the view taken by Kailasam, J., in 
Ramakrishnan’s case*, as enunciating the 
correct principle. 
36. I shall next consider the aspects (2) 
to (4) set outabove. It is settled law that 
it isonly in the case of a contractual! 
tenancy that notice to quit is necessary 
and if it is a statutory tenancy governed 
by the Rent Control Legislation, no notic 
to quit is necessary. (Vide Ganga Dutt 
Murarka v. Kartik Chandra Das?, Wood- 
fall’s Landlord and Tenant 27th Edn., 


Volume I, page 934, para. 1998; and 
Morrison v. Jacob *, oe 
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37. I will first refer to the cases dealing 
with the necessity for the issue of notice to 
uit and the particulars to be stated in 
the plaint or the petition for eviction. 
Earliest case of this Court is Abdullah 
Ravuthan v.  Subbarayar!, before the 
Transfer of Property Act. The trustee 
of a temple brought a suit for recovery 
of possession from various tenants who 
raised the plea of permanent occupancy 
upon payment of rent, and on this ques- 
tion, both the Courts held against the 
tenants, the defendants. In the course 
of the hearing of the second appeal, in 
the High Court the objection was raised 
on behalf of the tenants that as there 
was no notice to quit, there could not be a 
decree for possession, the argument being, 
that findings against the tenants on the 
question of permanent tenancy, are 
premature and unnecessary and that, 
that question could not properly be the 
subject of an enquiry unless the prima 
facie title of the plaintif to maintain an 
ejectment had been made out. The 
High Court allowed this point to be 
raised in the view thatit is necessary for 
the plaintiff to prove that necessary notice 
to quit had been given as necessary proof 
of the plaintiff’s title to recover possession, 
and the matter was rernanded to the trial 
Court for investigation of this question. 
The same thing happened in Subba v. 
Nagappa?, and the point was allowed to 
be raised in the later stage for the first 
time in second appeal. In the subse- 
quent Bench decisions of this Court a 
different view was taken that it was not 
obligatory upon the Court to permit the 
tenant to raise such an objection at a 
belated stage. In In re, Arumugham Pilla’, 
the tenant was not permitted to raise 
the plea of want of notice in the High 
Court, Sundara Ayyar, J., observing as 
follows : 
“With reference to the question of 
notice, no plea was raised in the written 
statement, probably because the defen- 
dant considered it untenable inasmuch 
as he had, according to the allegation in 
the plaint, not traversed in the written 
statement, denied the plaintiff’s title 
prior to the institution of the suit.” 
38. In Muthu Reddi v. Muthu Venkatapathi 
Reddit, the Bench declined to permit the 
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tenant to raise the objection for the first 
time in the course of the hearing of the 
appeal on the ground that in the courts. 
below there was no issue regarding this. 
question of notice and the defendant 
throughout did not put forward this ques- 
tion of notice and the defendant through- 
out did not put forward this objection.. 
Again, in Venkatappier v. Ramaswami Iyer}, 
the same view was taken. On behalf of the 
tenant reliance was placed on the two: 
earlier decisions in Abdullah Ravuthan v. 
Subbarayar? and Subba v. Nagappa’, but 
the Bench held that those decisions. 
are not authority for the position, 
that the High Court in second appeal: 
is bound to entertain that point 
not taken in the Courts below. It was 
further observed that under Order 42, 
tule 2, Civil Procedure Code, it is for 
the appellate Court in its discretion to 
grant leave to the appellant to raise points. 
not set forth in the Memorandum of appeal. 
and it is not open to the defendants. 
to insist that such a point can be raised in 
the course of the hearing of the appeal. 
The same view was reiterated in Kunho. 
Kuttan Nair v. Govindan Nambudiri*. It was: 
argued on behalf of the tenant that the 
lower appellate Court should have deter- 
mined the nature of the tenancy and 
ought not to have decree eviction with- 
out finding whether the tenancy has been. 
duly determined on the date of the suit; 
and the matter should be remanded for 
investigation of that question. This. 
Court held that as the tenant did not 
raise the point in the lower appellate 
Court, he cannot be permitted to raise 
the point in second appeal. The same 
question again came up in the case 
reported in WNallult Pandarathil Karnavan. 
Raman Menon v. Collector of Malabar’. 
All the earlier cases were referred to and 
it was observed that the point cannot, as. 
of right, be allowed to be raised in the 
appellate Court, though it will be open. 
to the High Court to allow that point to- 
be raised in the second appeal. It was. 
also pointed out that ordinarily such a 
point should not be allowed to be raised 
as the plaintiff will be seriously preju~ 
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Ll S. A. HENRY Y. J. V. K. 
diced by the delay. Krishnan J., first 
referred to the earlier decisions of this 
Court in which this point was allowed to 
þe raised for the first time in the second 
appeal and also to the later decisions 


in which a different view was taken. 


39. I shall next refer tosome of the 
decisions of the Bombay High Court 
dealing with this aspect. In Vithu `v. 
Dondi}, the tenants, who were defendants 
in the suit, set up permanent rights which 
were not proved. In the High Court for 
the first time, the objection was raised 
that notice to quit was not according to 
law and there was no legal determination 
of the tenancy. It was held that it was 
open to the defendants for the first time in 
second appeal to raise the objection of 
want so proper notice. It was held, 
following the earlier decisions of this Court 
in Abdullah Rowthan v. Subbarayar® and 
Subba v. Nagappa?, that it is open to the 
defendants to raise this objection—vide 
observations at page 410. 


40. Immaynext refei to the Bench decision 
in Dhodu v. Madhava Rao Narayan Gadree‘, 
in which again it was held that the objec- 
tion as to the necessity of notice to quit 
was such which might be taken in second 
appeal. While taking the same view in 
Ganoo v. Sri Dey Sidheshwar®, the Court 
. observed that it was obligatory for the plain- 
tiff under section 50 of the Code of 1882 
(corresponding to Order 7, rules 1,2,4,5 
and 6 of the Code of 1008); to disclose in 
the plaint the cause of action, where and 
when it arose, and in particular, the precise 
nature of the notice to quit on which the 
plaintiff relied and the date on which it 
was given. It was also pointed out that 
when the plaintiff filed the suit, it was 
incumbent upon him to allege the cause of 
action in the manner prescribed in the 
Code and also prove the necessary alle- 
gations in so far as they were not admitted 
by the defendant. This view does not 
appear to have been uniformly taken in 


Bombay. In a later Bench decision 
reported in Hanmantram Surajmal Marwadi 
v. Sankarlal Abaji Marwadi’, the defendant 


(the tenant) in a suit for ejectment, resisted 
the suit on merits which went against him. 
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On appeal, the defendant sought to raise 
the plea for the first time that the suit was. 
bad for want of proper notice to quit. 
The appellate Court did not permit him to 
raise this plea and on a second appeal by 
the defendant to the High Court, it was 
held that the lower appellate Gourt was 
right in not permitting the defendant to 
raise the plea. Macleod, C.J. delivering 
the judgment on behalf of the Bench, 
pointed out that the earlier decisions of 
the Bombay High Court (though not 
referred to in the judgment) might have 
to be reconsidered in the light of Order 8, 
rule 2 of the Code of 1908. The learned 
Chief Justice, dismissing the second appeal’ 
observed as follows: 
“It is undesirable that a party, when. 
he has omitted to raise a question 
depending upon evidence for its deter- 
mination on the pleadings, and has. 
failed on the points which he has raised, 
should be allowed in first appeal to- 
entirely alter his case according to 
the circumstances and rely upon a 
fresh ground for the purpose of defeat- 
ing the plaintift’s claim.” 
41. In Narayana Nair v. Kunhar 
Mannadiar1, a Bench of this Court consis- 
ting of Gentle, G.J. and Rajamannar, J 
(as he then was), took the view that the 
absence of notice to quit and termination 
of the tenancy by the landlord goes to- 
the root of the landlord’s right to posses- 
sion, and if the plaint does not disclose 
the cause of action and not pleading a 
termination of such tenancy, the plea. 
of want of notice to quit can be raised for 
the first time in the Letters Patent Appeal’ 
though, not raised in the Courts below 
or even in the second appeal. In taking 
this view the Bench relied upon the 
earliest decision of this Court in Abdulla 
Rawuthour v. Subbarayar®, already 
referred to. If it is agricultural lond, 
the principles of sections 105 to 116: 
Transfer of Property Act alone would 
apply and not the sections themselves. 
as such, and it may be a point to consider 
whether a formal notice in writing and 
in strict accordance with the terms of 
section 106 would be necessary. Order 41, 
tule 2, Civil Procedure Code, indicates. 
that it is not a matter of unqualified! 
tight of a litigant but it is a matter for 
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discretion for the Court to allow the new 
point to be raised. The attention of the 
Bench does not appear to have been 
_drawn to the uniform trend of the subse- 
‘quent decisions, in which this Court had 
emphasised that it will be a proper 
exercise of discretion to decline to enter- 
tain the objection for the first time in the 
High Court. To what extent the princi- 
ple underlying this Bench decision can be 
followed has to be considered in the light 
of the decision of the Supreme Court in 
Manganlal Chhotabai Desai v. Chandra Kanth 
Motilal, observations at page 39, already 
referred to. That apart, it is different to 
hold that the Court is bound to entertain 
a new point and the litigant has an 
unqualified right to raise the new point 
for the first time regardless of any 
question of prejudice to the other side. 


-42. Ishall next refer to the decisions of 
the Patna High Court in which this 
question has been considered. The first 
decision to be referred is the Bench deci- 
-sion in Krishna Prasad Singh v. Adyanath 
Ghatak*. The Bench held that the tenant 
-cannot be permitted for the first time in 
appeal to raise the objection of sufficiency 
of a notice to quit, after having failed in 
the first Court on the other issues, It 
was also observed that Order 6, rule 6, 
-Civil Procedure Code, should be read 
along with Order 8, rule 2 and that a 
landlord is not expected in the first 
instance to anticipate any contest on the 
point of want of notice, that it is not for 
“the landlord to plead the condition prece- 
.dent in the first instance and it is for the 
-defendant to raise the point if he wishes to 
-contest it. The Bench followed the 
decision of the English Court in Gates v. 
W. A. &@ R. F. Jacobs Lid.* and held 
that that notice to quit was merely a 
condition precedent, and an averment of 
the performance of such a condition 
precedent is implied in every pleading and 
need not be alleged and that it is for the 
.defendant to raise the objection (vide 
observations at pages 85 and 86). It 
was also pointed out that Order 6, rule 11, 
‘Civil Procedure Code, is not a rule 
laying down that notice must always be 
pleaded and that it merely prescribed 
“a form which pleading should take in 
-such cases as it is material to allege notice, 
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and that Order 6, rule 1: would govern 
a statement in the pleading of anything 
which is a part to the cause of action, and 
that notice is merely a condition precedent 
and does not form part of the cause of 
action, and need not be pleaded under 
Order 6, rule 11. 


43. It will be relevant at this stage to 
refer to the view taken by the English 
Court on this question of want of notice. 
The English Courts have taken the view 
that the issue cf a notice to quit under 
section 14 of the Property Act of 1881 
(corresponding to section 146 of the 
English Law of Property Act, 1925) is a 
condition precedent—Vide observations 
of Kennedy, L.J., in Jolly v. Brown, where 
this notice is referred to as a condition 
precedent to the enforceability of a right 
of re-entry for forfeiture under any proviso 
or stipulation in a lease. In Fletcher v. 
Nokes?, North, J., refers to a notice to 
quit as a condition precedent to the 
bringing of the action. In this connec- 
tion reference may also be made to the 
observations of Lord Buckmaster in Fox v. 
Folly?, to the effect that a notice to quit 
is a ‘‘condition precedent” which the lessor 
must comply with before taking proceed- 
ings. It is sufficient to refer to the follow- 
ing headnote in Gats v. W.A. @& 
RF. Jacobs Lids: 
‘The service on a lessee of the notice 
required by section 14 of the Conve- 
yancing Act, 1881 and his non-compli- 
ance therewith being a condition p'e- 
cedent to the lessor’s right of action to 
recover possession of the demised pre- 
mises, the due performance by the 
lessor of the statutory condition is of 
necessity implied and need not be 
specially pleaded in his statement of 
claim in such an action.” 
44. After referring to Fox v. Jolly’, 
Lawrence, J., observed as follows: 
“ In my judgment the concluding words 
of rule 14 of Order 19, mean that an 
averment that the notice was given, 
although not specifically pleaded, must 
be implied, In other words the state- 
ment of claim must be raised as if it 
contained, an allegation that the plain- 
tiffs had given the necessary notice 
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under section 14 of the Act before the 
commencement of the action. It is 
said that the absence of the plea is 
embarrassing, but I fail to see how that 
can be so because the defendants can 
obtain particulars of the notice by 
discovery in the action. J cannot there- 
Jore say that the plaintiffs pleading dis- 
closes no reasonable cause of action or 
that it is frivolous or vexatious or even 
embarrassing”. 
43. The following statement of the law 
in Woodfall’s Law of Landlord and 
Tenant, Volume I, page 1013, para. 
2155 may be extracted : 


“2155. Pleadings and particulars.—The 
statement of claim should contain such 
particulars as will avoid the necessity 
of the defendant’s making any special 
application for particulars, 


46. In an action bya lessor to recover 
possession for breach of covenant, it is 
mot necessary specifically to allege in 
the statement of claim that a notice of 
breach has been served on the lessee 
in accordance with section 146 of the 
Law of Property Act, 1925; since the 
notice and non-compliance therewith are 
a condition precedent to the lessor’s 
right of action and are consequently 
amplied under Order 18, 1ule 7 (4). 


47. Under Order 18, rule 8 (2), it is 
no longer sufficient for a defendant to 
plead that he is in possession, either by 
‘himself or his tenant, and he must plead 
‘specifically every ground of defence on 
which he relies. The general traverse in a 
defence merely puts the plaintiff to 
-proof of his title and is not a disclaimer of 
title which would produce a forfeiture”. 


48. In the Commentary on the scope of 
‘Order 19, rule 14 of the English Rules of 
the Supreme Court, the law is stated in 
these terms in the White Book ‘The 
Annual Practice, 1963’ volume 1 at 
page 474 ` 
“Condition precedent: Cases constantly 
occur in which, although everything 
has happened which would at common 
law prima face entitle a man 
to a certain right of action, there 
is yet something more which must 
happen, in the particular case, before 
‘he is entitled to sue, either by reason of 
the provisions of some statute, or 
because the parties have expressly so 
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agreed; this something more is called a 
condition precedent. It is not of the 
essence of such a cause of action, but 
it has been made essential. It is an 
additional formality superimposed on 
the common law.................. 

The giving of the notice required by 
section 14 of the Conveyancing Act, 
1881 (now I. A. No. 1925, section 46), 
and non-compliance by the lessee is a 
condition precedent to the enforceability 
of the landlord’s right to re-enter (per 
Vaughan Williams and Kennedy, L.JJ., 
in Jolly v. Brownt, but due performance 
by the lessor of the statutory condition 
is implied and need not be specifically 
pleaded (Gates v.W. A. and P. F. Facobs*). 
And the defendant may rely on a 
defence that reasonable time has not 
elapsed though he has not pleaded that 
fact (Hoplyv. Tarvin Parish Council). 
In an action of breach of contract an 
allegation that the plaintiff was ready 
and willing to perform the contract 
may be implied (Jefferson v. Paskell*). 


49. My attention has not been drawn 
to any case in which a view different 
from the one taken in Gutes v. W. A. and 
P. F. Facobs*, was taken. 


50. The next decision to be referred to 
is the Full Bench decision reported in 
Niranjan Pal v. Chattanyalal Ghose®, which 
arose under the Bihar Buildings (Lease, 
Rent and Eviction) Control Act. The 
majority took the view that before the 
landlord could proceed to recover posses- 
sion, it was obligatory on his part to 
terminate the lease in accordance with 
the provisions of the Transfer of Prope 

Act. The dissenting (third) Judge did 
not agree with this view. It is unneces- 
sary to dilate upon this aspect in view of 
the decision of the Supreme Court 
holding that such a notice is necessary. 
The majority, while holding that such a 
notice was necessary, took the view that 
it was for the plaintiff to state the facts 
in his plaint under Order 7, rule 1, Civil 
Procedure Code, disclosing how the cause 
of action arose and if the plaintiff had 
not done that, the defendant can take 
the point for the first time in second appeal, 
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and that if the plaintiff did not terminate 
the tenancy by giving a notice under 
section 106, his action under the Rent 
Control Act would be premature. From 
the judgment, it does not appear that 
the attention of the Court was drawn to 
the earlier Bench decision in Krishna 
Prisad Singh v. Adyanath Ghatak}, already 
referred to. Sahai, J., on behalf of the 
majority, observed as follows: 


“Appearing on behalf of the plaintiff- 
respondent, the learned Advocate- 
General has argued that this point was 
not raised in the Courts below, and 
that the appellant should not be allowed 
to raise it for the first time in this Court. 
If I am right in the view which I have 
expressed above that the lease must be 
determined before the landlord can 
maintain an action for eviction of the 
tenant under section 11 of the Control 
Act, it is for the plaintiff to mention 
in his plaint the fact of determination 
of the lease as one of the facts consti- 
tuting the cause of action which he is 
required to give under rule 1 of Order 
7, Civil Procedure Code. He has also 
to prove the fact. If the plaintiff has 
not done that, it seems manifest that 
the defendant can take the point for 
the first time in second appeal. I may 
refer in this connection to Subba v. 
Nagappa*, Vithu v. Dhondi’, Narayana 
Nar v. Kunhan Manradiar* and Stdda- 
rama V. Kalappa®, in which it was held 
that a point of this kind could be taken 
for the first time in second appeal,” 


51. The Full Bench did not consider 
the aspect stressed by the earlier Bench 
decision Krishna Prasud Singh v. Ady.nath 
Ghatak}, following the English case Gates v. 
Jacobs®, that the giving of the notice is 
merely a condition precedent under 
Order 6, rule 6, Civil Procedure Code, 
which is implied and that it is incumbent 
upon the defendant to raise the objection. 
52. This aspect of the question again 
came up for consideration before the 
Bench of the Patna High Court in Abdul 
Rahim v. Md. ‘Azimuddin’?. In that case, 
the tenant denied the title of the land- 
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lord and set up title in himself, which was 
found against him by the trial Court. 
In the appeal by the tenant, the adverse 
finding on the question of title against the 
tenant was not canvassed and the only 
point raised was that as the lease had not 
been determined in accordance with 
law by giving a notice under section 111 
(g) of the Transfer of Property Act, 
thee was no cause of action for the suit 
for eviction. The Bench held that the 
case was governed by Order 6, rule 6, 
Civil Procedure Code, that the giving of 
the notice under section 111 was only a 
condition precedent which can be implied 
from the pleading of the plaintiff, that 
it was incumbent upon the defendant to 
contest that aspect specifically in his 
written statement, and that if he failed to 
do so in the course of the trial, he cannot 
be allowed to raise such a plea in the 
second appeal, as that would seriously 
prejudice the other party. The scope 
of the decision in Krishna Prasad Singh v. 
Adyanath Ghatsk! and the Full Bench 
decision in Nirenjan Pal v. Chattanyalal 
Ghosh?, is create | in paras. 9 to 13 of the 
judgment. The Bench appears to have 
taken the view that if it is a simple case of 
notice to quit under section 106, termi- 
nating the lease, the plaintiff is bound to 
mention the facts disclosing the causc of 
action under Order 7, rule 1; but if it 
is a forfeiture under section 111 for any 
of the reasons, set out therein notice to 
quit under section 111 would only be 
a condition precedent, in which case the 
same would be implied in favour of the 
plaintiff under Order 6, rule 6 making 
it incumbent upon the defendant to 
taise the specific objection. The Bench 
apparently reconciled the carlier decision 
in Krishna Prasad’s case! and Niranjan 
Pal’s casc?, in the view that the first case 
dealt with a case of absence of notice 
under section 111, while the Full Bench 
case dealt with a case of absence of notice 
under section 106. On the merits, the 
Bench took the view that when the tenant 
denied the title of the landlord, it did not 
lie in his mouth to contest that there should 
be a notice determining the lease for that 
reason. 


53. The matter again came up for 


consideration. In Ramayan Prasad v. 
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Fulabo Kuer! The Court held that if 
there is no denial of title as to entail 
a forfeiture under section 111, a notice to 
quit under section 106 is a necessary part 
of the plaintiff’s cause of action and the 
plaint itself would suffer from an infirmity 
in the sense that the facts stated in the 
plaint do not disclose the cause of action 
fora suit for eviction. In that case, 
though the objection as to the absence 
of notice was raised in the written state- 
ment, no issue was framed. The prin- 
ciple of the decision of the Full Bench 
in Niranjan Pals case*, was followed and 
the suit was dismissed as not disclosing a 
cause of action. It was held that even 
though there was no issue, this point as 
to absence of notice could be raised for 
the first time even in second appeal. The 
learned Judge discussed the matter on 
the footing that in the case of objection 
as to the absence of notice to quit under 
section 106, the plaintiff himself should 
mention in his plaint that such a notice 
had been issued and if the plaintiff had 
not mentioned, it would be open to the 
defendant to raise the objection even at 
a belated stage, while if the objection 
is of want of notice under section 111 (g) 
for forfeiture, the case would be governed 
by Order 6, rule 5, Civil Procedure Code, 
implying the condition precedent in 
favour of the plaintiff, making it in- 
cumbent upon the defendant to raise an 
objection in his written statement, and 
that if he failed to do so, he would not be 
permitted to raise the objection in the 
later stages. Objection as to want of notice 
under section 106 was entertained by the 
High Court and the suit was dismissed as 
premature on the ground that the plaint 
did not contain facts disclosing the cause 
of action. . 

54. In Manabir Ram v. Shiva Shankar 
Prasad*, the matter was again considered 
by the Full Bench. In that case, the 
plaintiff had filed a suit against the tenant 
for recovery of arrears of rent and for 
evicting him, and as the defendant had 
not deposited the arrears ofrentin accord- 
ance with the Bihar Rent legislation, his 
defence was struck off. The defendant 
filed an application to amend his written 
statement (which was allowed by the trial 
Court) to raise the plea of the absence of 


~~ 
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notice under section 106 of the Transfer 
of Property Act. The question arose 
whether in the course of the cross-exami- 
nation of the plaintiff, it would be open to 
the defendant to cross examine the plaintiff 
regarding the absence of notice under 
section 106. The tenant relied upon the 
fact that he had raised this objection in his 
additional written statement. As the 
written statement was struck off, it was 
held that the defendant could not be 
permitted to cross-examine the plaintiff 
and that he also cannot be permitted to 
adduce his own evidence on the point of 
non-service, 


55. In Manakarant Marza v. Mohinder 
Singh Faggit, the objection as to want of 
notice was sought to be raised in a writ 
petition directed against orders passed in a 
proceeding under the Orissa House Rent 
Control Act, and the Bench declined to 
permit the tenant to raise his objection 
as vitiating the proceeding before the 
Rent Controller, It was pointed out that 
even though it was mandatory in law for 
the landlord to plead that the requisite 
notice was given and prove the same, and 
there was merely reference to a notice to 
quit in the suit without mentioning the 
exact terms and whether it was in accord- 
ance with section 106 of the Transfer 
of Property Act (just as in the instant 
case), in the written statement, the tenant 
did not traverse this point, and no argu- 
ment was advanced in the trial Court or 
in the appeal in the Rent Control proceed- 
ing and the High Court refused to allow 
this point to be raised by the tenant for 
the first time in the view that this point 
involved a mixed question of fact and law 
and cannot be allowed to be raised for 
the first time, and the High Court would 
be exercising its duty illegally to allow 
such a point to be canvassed for the first 
time. 

56. In a recent Bench decision of the 
Calcutta High Court in Dooni Lal Seal v. 
Smt. Cintya Devi Pateria®, it was observed 
that while it is necessary for the plaintiff 
to refer to the determination of the lease 
by a notice to quit as a necessary part of 
the cause of action, that can be inferred 
from the allegations in the plaint taken 
as a whole and it is not necessary that the 
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words ‘‘ determination of the lease” should 
be expressly used in the plaint—Vide 
observations at paragraphs 18 and 19. 


57. I may next refer to the Full Bench 
decision in Bhaiyaram Hargo Lal v. Mohvir 
Parshad Murari Lal Mahajan, dealing 
with this aspect. Three points, as set out 
in page 111, were raised before the Full 
Bench for decision. Points 2 and 3 
related to the question whether the objec- 
tion either regarding the non-issue of a 
notice or regarding as to the validity of a 
notice, under section 106, can be waived 
by the tenant. The Full Bench held 
that it is only one of the objections that 
the tenant can raise and that it is open 
to him to waive the objection and not 
contest that aspect—Vide discussion at 
pages 128 and 129. It was pointed out 
that as provided in section 106, there can 
þe a contract to the contrary, while there 
is no such provision, providing for a con- 
tract to the contrary, in section 111 (g) 
of the Transfer of Property Act. If this 
objection is not raised in the written 
statement, and is sought to be raised at 
the later stages, the matter may be con- 
sidered in one of two ways. The defen- 
dant may be utterly indifferent and 
may not have bestowed any thought 
about the want of necessary averments 
in the plaint and raise the objections at a 
belated stage or the defendant, being alive 
to the infirmities in the plaint, may deli- 
‘berately choose not to raise the objection 
and may concentrate in his defence on the 
other points. Ifit is merely a question of 
indifference and not bestowing any 
thought, it may not amount to waiver and 
the only point would be whether the 
defendant who did not take the 
objection at the earlier stage should be 
allowed to raise it at a later stage when 
it will cause serious prejudice to the plain- 
tiff, If, however, the defendant, fully 
aware of the defects in the plaint, does 
not (deliberately) raise the objection, 
it would amount to waiver and even 
though the plaint does not contain the 
necessary averments, the defendant 
‘cannot be allowed to raise that objection 
later on. When the defendant pursues 
la course of conduct in the early stages of 
the proceedings, that he was not pressing 
the objections, he cannot later on turn 
round and put forward that objection. 
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In my view, this is an essential distinc- 
tion between a “mere omission an 
failure” to raise the plea, and the defen 












in the plaint, 
doctrine of waiver. In the latter case, 
the defendant, by his own conduct, is 
not allowed to raise the objection, lat 
on, even though the plaint may be defec 
tive or may not disclose the neces 
particulars for the cause of action. In 
my view, it is only in the latter context 
the question of waiver comes in. 


58. Even though the decisions in 
England and India recognise a distinction 
between the facts necessarily to be pleaded 
by the plaintiff under Order 7, rule 1, as 
disclosing the cause of action, as distinct 
from a mere condition precedent under 
Order 6, rule 6, Civil Procedure Code. 
It is difficult to precisely formulate th 
tests for determining whether it is 
question of cause of action or ofa mere 
condition precedent. Ifitis a condition! 
precedent, it means that the cause of 
action has already arisen for the suit 
and the statute which enjoins a condition 
to be complied with like a notice und 
section 80, Civil Procedure Code, or even 
the registration of a firm under section 69 
of the Partnership Act, should be com- 
plied with. In a notice under section 80, 
Civil Procedure Code, all the facts are 
set out, including the events which gave 
rise to the cause of action and the date 
and place where it arose, and the notice 
is issued only after such a cause of action 
had arisen. In that context, undoubtedly 
a notice under section 80, Civil Procedure 
Code, would merely be a condition prece- 
dent. Similarly, the plaintiff may have a 
completed cause of action accrued in his 
favour against a firm and the plaintiff may 
get the firm registered later on to enable 
him to institute the suit. In that context, 
too the registration of the firm is merely a 
condition precedent to the institution of 
the suit for which the cause of action 
might have already accrued. 


59. In Agizuddin & Co. v. Union of India}, 
this distinction between a condition pre- 
cedent to be complied with and a cause of 
action was pointed out. In that case, 
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the plaintiff filed the suit at Tiruchirapalli 
for damages for non-delivery of goods, 
against the railway owned by Union of 
India, and the suit filed in the Tiruchi 
Court was sought to be sustained on two 
grounds—(1) that the defendant railway 
resided and carried on business at 
Tiruchi Headquarters of the railway; 
(2) that part of the cause of action arose 
there, because the notice under section 80 
was served at Tiruchi. It was held that 
the Union Government could not be said 
to reside or personally work for gain within 
the limits of the Court at Tiruchi, under 
section 20, Civil Procedure Code. It was 
also held that the statutory notice under 
section 80 was merely an essential preli- 
minary step for the valid institution of the 
suit and it would not be a part of the 
cause of action for the suit itself. Uphold- 
ing the contention that the issue of notice 
under section 80 is not a part of the cause 
of action, Rajamannar, C.J., observed as 
follows: 


‘The question was considered in a 
recent decision of the Bombay High 
Court in Bata Shoe Co. v. Union of India}. 
It was held that a statutory notice was 
required by the provisions of the Rail- 
ways Act as well as the Civil Procedure 
Code, though no doubt an essential 
preliminary step for the valid institu- 
tion of a suit, would not be part of the 
cause of action for the suit itself. The 
reason which the learned Judge gave 
for this conclusion appears to us to be 
conclusive. If it is borne in mind 
that such a notice is required to state 
amongst other facts the cause of action 
on which it proposed suit would be 
based and the relief intended to be 
claimed, it would be clear that the 
notice follows the cause of action and 
it merely paves the way for the institu- 
tion of the suit itself. Thatis why itisan 
essential preliminary step and no more.”’ 


60. In the case ofa suit in ejectment, 
whether it is a notice under section 106 or 
a notice of forfeiture under section 111, 
the plaintiff’s right to institute a suit 
accrues only after the lease is determined, 
in the one case by a simple notice to quit 
determining the lease under section 106 
and in the other case after the issue of 
notice in terms of section 111 read with 
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section 114-A of the Transfer of Property 
Act and on the default of the lessee to 
remedy the breach. The cause of action 
for the suit itself would be the issue of the 
notice by the landlord and the failure of 
the lessee to comply with such notice. 
Such a notice may not be a mere condi- 
tion precedent as in the case of notice 
under section 80, Civil Procedure Code. 
I have already referred to the decision in 
England and India, in all of which such a 
notice has been regarded as a condition 
precedent. 


61. I have so far dealt with in detail 
the relevant decisions of the various 
Courts, in which this question of want of 
notice was either allowed or not allowed 
to be raised at a belated stage. All these 
decisions were rendered before the decision 
of the Supreme Court in Manganlal Chota- 
bhai Desa v. Chandrakanth Moitlal1, obser- 
vations at page 39, already referred to. 
In view of this pronouncement of the 
Supreme Court clearly holding that the 
High Court properly refused to allow the 
point to be raised for the first time in 
revision in the High Court, the law has 
to be taken as settled by the Supreme 
Court that merely because it is a crucial 
point going to the root of the matter it 
cannot be raised for the first time in the 
High Court. 


62. I shall next consider the question 
whether in the instant case the landlord 
is entitled to a decree for eviction, even 
assuming that the issue of notice deter- 
mining the lease is not merely a condition 
precedent, but amounts to a cause of 
action within the meaning of Order 7, 
rule 1, Civil Procedure Code. In para- 
graph 4 of the petition, it is stated that as 
the landlord required the premises for 
demolition and reconstruction, he called 
upon the tenants in the first floor and in 
the ground floor to vacate the respective 
portions and hand over possession with a 
view to enable the landlord to carry out 
the work of demolition and reconstruction, 
that while the tenant in the first floor 
vacated the portion in his possession, the 
tenant in the ground floor was evading 
to vacate, with the result that the land- 
lord had been prevented from carrying 
out the work of demolition. In the 
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petition, it is not specifically mentioned in 
what form the demand upon the tenant 
was made, to vacate and hand over posses- 
sion, whether such a notice was oral or 
in writing and whether such a demand was 
merely under section 14 (1) (6) of the Rent 
Control Act or whether it was a demand 
for delivery of possession terminating 
the lease as specified in section 106 of the 
Transfer of Property Act, and also delive 
of possession under section 14 (1) Bi 
of the Rent Control Act. It is settled 
law that it is not necessary that two 
notices should be issued, one under section 
106 terminating the lease and another 
under the Rent Control Act, demanding 
possession. Both the aspects may be 
combined in one single notice—Vide 
Siddappa Adiveppa v. Venkatesh Ragha- 
vendra Bubballi?, and Surya Properties (P) 
Ltd. v. Bimalendu Nath Sarkar*, The 
tenant in his objection statement did not 
‘deny that such demand for delivery of 
possession was issued as alleged in para- 
graph 4 of the petition for eviction. The 
correspondence which passed between 
the parties, has been marked as Exhibits 
P-2 to P-8. In Exhibit P-8, the notice 
dated 7th August, 1965, the landlord, 
after setting out the items of work pro- 
posed to be done by him, had stated: 


“The work willbe taken up by October, 
1965 and will last for four to six months. 
I shall therefore be obliged if you 
will kindly arrange to give vacant 
possession of the portion occupied by 
your before that day.” 


63. The tenant, in his reply, Exhibit 
P-7, dated 2nd September, 1965, indicated 
that it would not be possible for him to 
vacate and that he should be permitted 
to continue to occupy the premises even 
during the period of remodelling of the 
house. The next letter from the landlord 
is Exhibits P-6, dated goth December, 
1965. The contents of this letter reveal 
that subsequent to the correspondence 
Exhibits P-8 and P-7, there has been a 
meeting between the landlord and the 
tenant at which the tenant had promised 
the landlord that he would vacate the 
premises as early as possible, at any rate 
not later than 31st January, 1966. It is 
necessary here to extract Exhibit P-6, the 
letter of the landlord to the tenant: 


1. ALR. 1965 Mys. 65, 
2. A.LR. 1964 Cal. 1. 
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“Dear Sri Henry, zoth December, 1965. 
This is to confirm the discussions J had 
with you on Sunday the 19th December, 
1965. In view of the extensive altera- 
tions and remodelling that I have pro- 
posed to effect in the ground floor and 
first floor, it will be difficult for you to 
continue when the works are in pro- 


gress. 


Hence, I would request you to vacate 
the house as promised by you as early as 
possible at any rate not later than 31st 
January, 1966. Meanwhile, kindly note 
that the rent from 1st December, 1965, 
will be Rs. 150 as already advised to 
you. You may kindly send the cheque 
accordingly. With kind regards....”’ 


63-A. Exhibit P-5 is the reply of the tenant, 
dated 29th December, 1965, where the 
tenant has indicated that it would not 
be possible for him to vacate. Even 
though this letter of the tenant is a long 
letter, he has not denied the statement 
of the landlord in Exhibit P-6 that the 
tenant had promised the landlord to 
vacate as early as possible, at any date not 
later than gist January, 1966. The 
further correspondence merely refers to 
the unsuccessful attempts made by the 
landlord to obtain possession from the 
tenant. The question for consideration 
is whether in the light of the aforesaid 
correspondence, it can at all be postulated 
that it is a case to which section 106 of the 
Transfer of Property Act is attracted so as 
to make it incumbent upon the landlord 
to allege in his petition that a notice to 
quit was given as constituting a cause of 
action for the petition, as required by 
Order 7, rule 1, Civil Procedure Code. 
There is no clear admission in the peti- 
tion that the lease in question was a lease 
from month to month, so as to attract 
section 106. Even assuming that it was a 
lease from month to month, there can be 
a contract to the contrary, dispensing with 
a notice as prescribed under section 106. 
It is sufficient to refer to the Bench deci- 
sion of this Court in LEpanikal Talappil 
Moosa Kutti v. Kozhikote Puthin Kovilakath 
Thekka1, which contains a discussion of 
the relevant case-law. The Bench has 
observed that if a tenant agrees that he 
will surrender possession on demand, no 
notice is necessray in order to enable the 


1. AIR. 1928 Mad. 687. 


§]] S. A. HENRY 2. J. V. K. RAO (Ramamurti, J.). 


landlord to sue in ejectment. The mere 
fact that the tenant had agreed to pay 
rent at a particular amount per month, would 
not by itself attract section 106. After 
referring to the Bench decision of this 
Court in Kelu v. Ammad Kutty!, this Court 
observed as follows: 


‘* This is a direct authority for the posi- 
tion that, when there is a contract that 
the tenant will surrender on demand, 
no notice is necessary in order to enable 
the landlord to sue in ejectment. In 
Mukat Singh v. Misra Paras Ram}, it 
was found that the defendants had taken 
a lease of the house from plaintiffs on an 
agreement to pay a rent of Rs. 1 per 
mensem, It was contended that the 
suit was bad for want of notice. Sec- 
tion 106, Transfer of Property Act, does 
not require the sending of such a notice 
where there is a contract or local law 
or usage to the contrary. The allega- 
tion in the plaint was that the defen- 
dant had agreed to vacate the house on 
demand.......... There is no alle- 
gation that any term was fixed for the 
tenancy ; and in view of the evidence, 
which goes to show that the defendant 
had agreed to vacate the house when 
the plaintiff wanted, section 106 can- 
not be made applicable and the omis- 
sion to give notice cannot be regarded 
as fatal to the present suit.” 


. From this, it will be seen that it is 
jdifficult to state that in every case the 
plaint should contain a statement that 
such a notice was given as constituting 
the cause of action within the meaning 
of Order 7, rule 1, Civil Procedure Code. 
JIf the real contract of tenancy was such 
that the tenant had undertaken to deliver 
session on demand, it will not be 
neces for the plaintiff to state in his 
plaint that the tenancy is not governed 
by section 106, and, therefore, a notice to 
quit is unnecessary. It is not incumbent 
upon the plaintiff to anticipate the defen- 
jdant’s defence—Vide also the statement 
of Jaw in Woodfall’s Law of Landlord 
jand Tenant, 27th Edition, Volume I, page 
g27, to the effect that the parties to a 
jtenancy may expressly stipulate that in 
certain events, the tenant may quit with- 
out a notice. Vide also pages 932 and 








1. (1911) 9 M.L.I. 198. 
2. A.I.R. 1924 All. 726. 


319 


933, paragraphs 1993 and 1995. In the 
English case referred to by the author, 
it was held that a notice to quit was not 
necessary, where the agreement was that 
the tenant should vacate ‘‘if the tenant 
finds anything that may at all lead him 
to suspect that there is any embarrassment 
in his landlord”. In any event, I do not 
think the rules of pleading would require 
the plaintiff to eliminate all the negative 
aspects and refer to the same in the plaint. 
It will be impossible to ask the plaintiff 
to do so. A contract to the contrary in 
the terms of section 106 may be in various 
forms. The parties may agree for an 
oral notice. The parties may agree for a 
shorter or longer notice. The parties 
may agree upon a mere demand for 
possession and dispense with a notice 
altogether. Can it be postulated that it is 
incumbent upon the plaintiff to state in 
the plaint the details of the contract to 
the contrary and why a notice as specified 
by section 106 was not issued on peril of 
his plaint being rejected under Order 7, 
rule 11 (a), Civil Procedure Code. It 
may be a different thing altogether, if in 
the plaint there is an admission of a 
tenancy either from year to year or from 
month to month, as specified by section 
106 of the Transfer of Property Act. 
Even in such a case, there may be a 
subsequent agreement taking the lease 
out of the purview of section 106. Here 
again, it is difficult to hold that it is for 
the plaintiff to allege that the original 
lease was governed by section 106, and 
that by subsequent arrangement, the 
lease became one out of the purview 
of section 106 and therefore no notice to 
quit was necessary. 


65. After a careful consideration of all 
the aspects of the matter, I am incline 

to take the view that it would not be 
correct to lay down any inflexible rule in 
the abstract that in every case the plaint 
or the petition of the landlord for eviction 
should contain an averment of the issue 
of notice under section 106, Transfer of 
Property Act. The instant case illus- 
trates this principle. The correspondence 
between the landlord and the tenant shows 
that the tenant had promised to vacate 
and hand over possession as early as 
possible, at any rate, not later than 31st 
January, 1966. In the face of such agree- 
ment between the parties, as reflected 
in the eorrespondence, there is no need for 
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the issue of any notice under section 106 
of the Transfer of Property Act. It is 
not incumbent upon the plaintiff to refer 
in his petition to the original tenancy and 
the subsequent agreement between the 
parties and then specifically mention that 
in view of such subsequent agreement, 
notice under section 106 of the Transfer 
of Property Act is not necessary. 

66. It is in this context that the question 
of serious prejudice that would be caused 
to the landlord by allowing the tenant to 
raise this objection at this belated stage 
becomes relevant. If the point had been 
raised by the tenant earlier, the landlord 
would have rectified the mistake, if any, 
either by alleging all the facts in full or 
by withdrawing the petition and file a 
petition after giving proper notice to quit. 
It makes a world of difference between 
the defendant raising the objection at the 
earlier stage and his raising the objection 
after six years. It is an important aspect 
which should be borne in mind when 
considering whether the objection should 
be allowed to be raised. The point 
cannot, by any means, be said to be one 
of pure question of law. Undoubtedly, 
it is a mixed question of fact and law and 
calls for an investigation of facts in the 
light of the landlord’s statement in the 
notice, Exhibit P-6. After seven years 
the landlord cannot be called upon to 
establish the promise of the tenant refer- 
red to in Exhibit B-6. Furth r, in a 
proceeding liks this, it would work serious 
injustice and hardship upon the landlord, 
if some objections were to be raised for 
the first time in the course of the hearing 
of the revision petition. When a landlord 
files an application under section 14 (1), 
he must be ready with the plan sanctioned 
and with all the money and materials to 
start the work, as soon as the order is 
passed. It cannot mean that the landlord 
should keep his money idle ad infinitum 
till the tenant exhausts all his objections 
raising them in driblets at every stage. 
Further, the tenant may not have raised 
the objection in the view that such a notice 
to quit is not necessary; he should not 
now be allowed to raise the plea because 
there is a change in the law by subsequent 
pronouncement, 


67. The basic principle in Court proceed- 
ings is that it is not right and proper 
that parties to a litigation should be 
permitted to set up grounds of their claims 
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or defence in driblets at different s 
causing prejudice to the opponent. Con 
siderations of justice and public polic 
require that a party who succeeded 
should not at the appellate stage be faced! 
with new grounds of attack, he having 
successively met and defeated the oppo- 
nent with respect to the points already 
raised. 


68. With respect, I entirely agree with 
Kailasam, J., in declining to entertain 
the;new objection. I prefer to follow the 
note of warning given by Lord Birkenhead, 
L.C.in Wilson v. United Counties Bank Lid.}, 
that ‘‘the practice is extremely incon- 
venient and ought to be disccuraged in 
every possible way.” 


69. For all these reasons, the revision 
petition fails and is dismissed with costs. 


70. The petitioner prays for some time 
and he has also filed an affidavit praying 
for six months’ time. The affidavit 
which has been filed has been recorded. 
From the affidavit it is seen that he is in 
possession of the premises. Taking all 
the circumstances into account, the peti- 
tioner will vacate on or before goth 
September, 1971. 


8.V.J. ——— Petition dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—R. Sadasivam and V. Rama- 
swami, JJ. 


C. V. Gokulapathy ard another, etc. 
Appellants* 


y. 


K. R. Venkatarama Sarma, Advocate- 
Receiver Respondent. 


Transfer of Property Act (IV of 1882), 
section 51—Bona fide holders under defec- 
tive title—Improvements—Lessee—Not 
entitled to benefits of section—-Section 108 
—Lessee’s rights. 


Section 51 of the Act relates to improve- 
ments made by bona fide holders under 


1. L.R.(1920) A.C. 102 at 106. 
* Appeals Nos. 329 of 1964 and 723 and 724 of 
1967. 22nd April, 1971. 


tT] 


defective title. A lessee cannot rely on 
this section. The lessee’s rights are only 
those provided under section 108 of the 
Act, unless there is a contract or local 
usage to the contrary. [Pare. 7.] 


Appeals against the decree of the City Civil 
Court (II Assistant Judge), Madras, dated 
18th September, 1963 in Original Suit Nos. 
867 of 1962, 1109 of 1962 and 1411 of 
1962, respectively. 


K. Kumaraswami, P. Kannan and H. N. 
Markandan, for Appellants. 


M.S. Venkateswara Iyer and V. Krishnan, 
for Respondent. 


F Judgment of the Court was delivered 
y 

Ramaswami, J—These are appeals by 
the defendants in O.S. Nos. 867, 1109 and 
1411 of 1962 on the file of the City Civil 
Court, Madras, against the decrees direct- 
ing eviction from the suit plots. 


2. The plaintiff in all the suits is the 
Receiver appointed by the High Court in 
O.S.A. No. 52 of 1960 in respect of the 
suit properties and other properties be- 
longing to one late P. S. Narayana Iyer 
and his sons. The plaint allegations were 
as follows: The suit properties were 
comprised in R.S.Nos. 132,244/ 2 and 133. 
They belonged to the estate of P.S. 
Narayana Iyer. They were purchased by 
Narayana Iyer and his son Krishna Iyer. 
These lands were cultivated by Narayana 
Tyer and Krishna Iyer through one Laksh- 
mana Naicker. Krishna Iyer predeceased 
his father. After the death of Narayana 
Iyer, there were disputes relating to the 
estate and a suit was filed in the High Court 
and in those proceedings, the plaintiff was 
appointed as Receiver. The plaintiff on 
enquiry found that the defendants had 
trespassed into the properties subsequent 
to the death of Narayana Iyer in 1952. 
Lakshmana Naicker gave a statement to 
him, in which he admitted that Narayana 
Iyer was cultivating the properties through 
him and that after his death, on account of 
the pending litigation, no one gave neces- 
sary advance for cultivating the lands and 
that therefore he discontinued the cultiva- 
tion and the properties remained vacant. 
Itis the further case of the plaintiff that on 
account of the absence of the owners, 
Lakshmana Naicker appears to have 
allowed the defendants to trespass into 


4l 
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the properties in 1952 or 1953. After 
issuing notices calling upon the defendants 
to vacate and hand over vacant possession, 
the plaintiff has filed tho present suits. 
praying for a decree directing the defen- 
dants to vacate and deliver vacant posses- 
sion and for mesne profits. 


3. The defendants contended that Laksh- 
mana Naicker was not cultivating the lands 
under Narayana Iyer and Krishna Iyer, 
but Lakshmana Naicker was in occupa-- 
tion of the lands in his own right and as 
owner of the properties he had leased out 
portions of the properties to the defendants 
and that the defendants had put up pucca- 
superstructures thereon and were enjoying 
the same. They further contended that 
they were entitled to the benefits of the 
City Tenants Protection Act. 


4. These suits were tried along with some 
other suits. All the suits were decreed. 
Only the defendants in these three suits- 
have filed the present appeals and the 
defendants in the other suits have not filed 
any appeal. 


5. Thelearned Counsel for the appellants 
in the appeals contended that Lakshmana 
Naicker was the owner of the properties- 
and that he leased out the properties to the 
defendants and that as lessees they have 
put up the superstructures, and that there- 
fore they are entitled to the benefits of the 
City Tenants Protection Act. Alterna- 
tively he contended that they have bona 
fide made improvements by filling up pits 
in the suit plots and putting up super- 
structures thereon and that therefore under 
section 51 of the Transfer of Property Act, 
they are entitled to be paid compensation 
for the improvements effected before they 
are ordered to be evicted from the suit 
properties. 


6. The plaintiff claimed that Narayana 
Tyer and his son Krishna lyer were the 
owners of the suit properties and that the 
owners were cultivating the lands through 
one Lakshmana Naicker and that the said 
Lakshmana Naicker was not the owner of 
the suit properties. In support of the 
claim of title, the plaintiff relied on 
Exhibits A-1 and A-4 to A-6 and the oral 
evidence. Exhibit A-1, dated 27th March, 
1944, is a sale deed in the name of Krishna 
Iyer, under which the properties comprised 
in R.S.No. 244/2 and 133 were purchased. 
The plaintiff further contended that R. S. 
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No. 132 was purchased by Narayana Iyer 
on 26th January, 1941. But, the document 
in respect of the same has not been pro- 
duced. Exhibit A-4 series, the corpora- 
tion tax receipts and Exhibit A-5 series 
and Exhibit A-6 series, the quit-1ent 
receipts in respect of the properties, are 
also produced in support of the claim of 
title by the plaintiff. D.W. 1 admitted 
that Lakshmana Naicker told him that it 
was the owner who asked him to let out 
the lands and that some Brahmins were 
the owners, in effect admitting that 
Lakshmana Naicker told him that he was 
not the owner. This statement in chief 
examination had not been cross-examined 
by the learned Counsel for the other defen- 
dants. The evidence of D.Ws. 2, 3,4 and 
6 also disclosed that they never understood 
Lakshmana Naicker as saying that he 
‘was the owner. On the other hand, the evi- 
dence disclosed that Lakshmana Naicker 
was giving out that he was not the owner, 
but some Brahmins were the owners. As 
against this evidence, the defendants- 
appellants want to rely on Exhibits B-8 
and B-11 to B-13, which are rental agree- 
ments in their favour, in support of the 
title of the defendants to the suit proper- 
ties. These are not title deeds ; but they 
are only rental agreements. How these 
can prove title to the properties, is not 
explained by the learned Counsel for the 
appellants. Further, as commented by 
the lower Court, these rental agreements 
were produced very late in the suit ; there 
wereno references to these documents in 
the written statements or the reply notices 
sent by the defendants, and it would not 
be difficult for the defendants to bring into 
existence Exhibits B 8 to B-13 as D.W. 3 
himself admitted that Lakshmana Naicker 
was still supporting their case. It is not 
necessary for us to rely on Exhibit A-7, 
the letter given by Lakshmana Naicker 
to the Receiver, acknowledging the right 
of Narayana Iyer and K~ishna Iyer to the 
suit properties, as the other evidence avail- 
able is enough to give a finding. In the 
circumstances, we have no doubt in con- 
firming the finding of the trial Court that 
Lakshmana Naicker was not the owner of 
the suit properties, but that the suit pro- 
Pria belonged to the estate of Narayana 

yer and his sons. If Lakshmana Naicker 
was not the owner, the defendants could 
not get any legal right under the tenancy 
agreement said to have been executed by 
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Lakshmana Naicker and therefore the 
defendants could not get any right 
under the City Tenants Protection Act 
as well. 


7. The next contention of the learned 
Counsel for the appellants, based on 
section 51 of the Transfer of Property Act, 
is not also tenable. First of all, the trial 
Court has found that the defendants were 
not bona fide occupants in their own 
right and that they are only squatters and 
trespassers. It is seen from the evidence 
of D.W. 1 that Lakshmana Naicker told 
him that it was the owner who asked him 
to let out the lands and that after he took 
the properties on lease on two occasions, 
some two Brahmins went there and that 
Lakshmana Naicker told him that they 
were the owners of the lands. D.W. 2 
(the first appellant in A.S. No. 329 of 1964) 
also admits in cross-examination that he 
did not ask Lakshmana Naicker about his 
right after the suit was filed, because he was 
convinced that he is not the owner of the 
suit properties. D.W. 3 is the brother of 
D.W. 2 and he affirms to what is stated by 
D.W.2. D.W.4admitted in cross-exami- 
nation that he did not know who the owner 
of the properties was and that he knew 
definitely that Lakshmana Naicker was 
not the owner. D.W. 7 also admitted 
that he did not ask Lakshmana Naicker 
regarding his right over the suit properties 
either at the time of the lease or at the time 
of the suit. D.W. 8 also admits that he 
never asked Lakshmana Naicker about his 
rights. Thus, the evidence discloses that 
the defendants could not have acted bona 
fide in making the improvements on the 
properties. Even assuming that they 
made the improvements, bona fide believ- 
ing that the said Lakshmana Naicker was 
the owner of the properties and that he 
was entitled to lease the same, we do not 
see how section 51 of the Transfer of 
Property Act is applicable to the lessees, 
the appellants herein. Section 51 relates 
to improvements made by bona fide 
holders under defective title. A lessee, in 
our opinion, cannot rely on this section. 
The lessee’s rights are only those provided 
under section 108, unless there is a con- 
tract or local usage to the contrary. The 
defendants have not pleaded any contract 
or local usage which enables them to get 
the value of the improvements. Their 
only right was that provided under section 
108 h): and the decrees of the lower Court 
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have given them this right by permitting 
them to remove the superstructures cons- 
tructed by them. 


8. In the foregoing ircumstances, we 
‘consider that there are absolutely no 
merits in these appeals and we dismiss the 
same with costs. The defendants aro 
given three months’ time to remove the 
‘superstructures and vacate and hand over 
vacant possession to the plaintiff. 





V.S. Appeals 

dismissed. 
JN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—R. Sadasivam and V. Rama- 
swami, JJ. 


Subramanyam 


Appellant* 
y. . 


‘Venkataraman and others... Respondents. 


Limitation Act (IX of 1908), section 7— 
Suit to set aside alienations—Limitation. 


It is very well settled that a suit to set 
aside an alienation filed more than three 
years after the attainment of majority 
‘by the elder brother who was the manager 
of the family would be barred by limita- 
tion under section 7 of the Limitation Act, 
1908, even though the suit was filed within 
3 years of the attainment of majority of 
the younger brother. After the elder 
‘brother became a major, he would be 
the manager of the joint family and he 
‘could give a valid discharge. He having 
not filed the suit within three years, the 
‘younger brother could not file the suit 
thereafter. [Para. 2.] 


Duraisami Sirumadan v. Nondisami 
Saluvan, (1913) 25 M.L.J.405 : I.L.R. 
38 Mad. 118, referred to. 


Appeal against the decree of the Court 
of the Subordinate Judge of Cuddalore, 
dated 13th November, 1961, and passed 
in Original Suit No. 159 of 1960. 


K. S. Desikan and K. Raman, for Appel- 
lant. 


P. V. Subramaniam, M.V. Gopalaratnam, 

D. Radhakrishnan, R. Gopalaswami 

Ayyangar, M. Srinivasan, T. V. Bala- 

ee and N. Vanchinathan, for Respon- 
ents. 


* Appeal No. 529 of 1962. 22nd April, 1971. 


SUBRAMANYAM y. VENKATARAMAN. 
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The Court delivered the following 


JUDGMENT.—The plaintiff is the appellant. 
He filed the suit in forma pauperis for 
partition and separate possession of his 
half share in plaint B schedule properties 
and for setting aside the various transfers 
and alienations in favour of defendants 
3 to 18. The plaintiff and the first de- 
fendant are brothers, being sons of one 
Pichu Iyer. The second defendant is 
the widow of Pichu Iyer and the mother 
of the plaintiff. Defendants 3 to 18 are 
the alinees of the major portion of the 
suit properties. The alienations were 
by the mother on behalf of the plaintiff 
and the first defendant, and some of them 
were by the first defendant himself. The 
case of the plaintiff was that these sales 
were not for legal necessity and that 
therefore they were not binding on the 
plaintiff. The defendants contended that 
the sales effected in their favour were 
true, valid and for legal necessity and 
therefore binding on the plaintiff. They 
also contended that the suit was barred 
by limitation as it had not been filed 
within three years of the attainment of 
majority by the first defendant. The 
trial Court gave the finding that the sales 
effected in favour of defendants 3to 18 
were not binding on the plaintiff’s share, 
but all the same, dismissed the suit on 
the ground that it is barred by limitation, 
except in regard to items 19 and 27 to 31 
against defendants 1 and 15. 


2. The first defendant, the brother of 
the plaintiff, was born on 6th March. 
1936, as is seen from Exhibit A-7. The 
plaintiff was born on 29th July, 1940, as 
is seen from Exhibit A-8. Pichu Iyer 
died on 14th June, 1943. The suit was 
filed on 5th November, 1959. Thedefen- 
dants contended that the suit should 
have been filed within three years after 
the attainment of the age of majority by 
the first defendant, that is, the suit should 
have been filed on or before 6th March, 
1957, and the suit filed on 5th November, 
1959, is clearly barred by limitation. 
On the other hand, the plaintiff con- 
tended that he attained the age of majority 
only on 29th July, 1958, that he could 
have filed a suit within three years there- 
after and that therefore the suit filed 
on 5th November, 1959, was clearly in 
time. Itis very well-settled that a suit to 
set aside an alienation filed more than 
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hree years after the attainment of 
ajority by the elder brother who was 
the manager of the family would be 
rred by limitation under section 7 of 
the Limitation Act, 1908, even though 
the suit was filed within three years of 
the attainment of majority of the younger 
brother. It will be seen that after the 
t defendant becamea major, he would 
be the Manager of the joint family and 
that he could give a valid discharge. He 
having not filed the suit within three 
years, the younger brother could not file 
the suit thereafter. We need refer only 
to the decision in Doraisami Siruma- 
dan and another v. Nondisami Saluvan 
and others}, which, is a decision by a Full 
Bench of this Court. In that case, a suit by 
two brothers to set aside a sale effected 
by their mother as guardian during their 
minority was dismissed as barred by 
limitation. At the date of the insti- 
tution of the suit, the first plaintiff was 
23 years old and the second plaintiff was 
20 years old. Their case was that the 
suit was not barred by limitation as it 
was brought within three years of the 
second plaintiff attaining the age of 
majority. But, the Full Bench held 
that the claim being a joint claim and the 
suit having been brought more than three 
years after the attainment of majority by 
the elder brother (who was the Manager 
of the joint family, competent to give 
discharge), the claim was barred by limita- 
tion even in respect of the share of the 
younger brother who had not yet com- 
pleted 21 years. The present svit is, there- 
fore, barred. 


3. We accordingly dismiss this appeal 
but in the circumstances of this case, 
there will be no order as to costs. 


S.V.J. =S 









Appeal dismissed. 


5 (1913) 25 M.L.J. 405: LL.R. 38 Mad. 
118. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—G. Ramanujam, F. 
A. Subbaiah Padayachi 


U. 


Petitioner* 


State of Madras represented by the 
Collector of Thanjavar Respondent. 


Madras Land Reforms (Fixation of Ceiling or 
Land) Act (LVIII of 1961), section 60— 
Cultivating Tenants’ ceiling area—Fixation— 
Holding in the lands of minor sons—If could 
be taken into account. 


Section 5 (2) specifically says that the 
aggregation of the separate holdings of 
the members is contemplated only for the 
purpose of section 5. If the aggregation, 
of separate holdings is intended to be for 
all purposes, the Legislature would have 
made a similar provision in section 60 
providing not only for aggregation of the 
individual holdings of the members but 
also for an additional extent for each of 
the members over and above certain mini- 
mum. But no such provisions has been. 
made. This shows that legislative inten- 
tion to be clear that for purpose of Chapter 
VIII the notion of “ family” cannot be 
brought in. Hence the separate holdings 
of the members of the family, such as the 
minor sons of the cultivating tenant, 
cannot be grouped and aggregated for 
fixing the cultivating tenant’s ceiling area. 
under section o0. [Para. 3.] 


Petition under section 83 of Act LVIII of 
1961, read with section 115 ofAct V of 1908 
praying the High Court to revise the order 
of the Court of the Subordinate Judge 
(Land Tribunal) al Mayuram, dated 
24th December, 1966 aud passed in 
L.T.C.M.A. No. 56 of 1966. (Proceedings 
M.R. II 52 (S) A-7, dated 8th February, 
1966, of the Authorised Officer, for Land 
Reforms, Mayuram). 


V. Sridevan, for Petitioner. 


C. Krishnan, for the Additional Govern- 
ment Pleader, for Respondent. 


The Court made the following 


OrpER.—The petitioner herein held 
1.524 acres of land in his own name and. 


* C.R.P. No. 15160f 1967, 27th January, 1971. 
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‘his minor sons held an extent of 6.78 acres. 
The petitioner was cultivating on lease 
an extent of 4.51 acres belonging to a third 
‘party. The Authorised cer clubbed 
all the three items and proposed to declare 
the said leasehold extent of 4.51 acres 
ibeing in excess of the cultivating tenant’s 
ceiling area as fixed under section 60 of 
“Madras Act LVIII of 1961. The petitioner 
«contended. before the Authorised Officer 
that he is in possession of only 1.524 
acres as owner and that the extent of 
‘6.78 acres beloning to his minor sons 
cannot be clubbed with his extent for the 
purpose of fixing the cultivating tenant’s 
ceiling area under Chapter VIII of the 
Act. But this objection was overruled 
iby the Authorised Officer and he held that 
as the minor sons who held an extent of 
‘6.78 acres are members of the petitioner’s 
family, as defined in section 3 (14), the 
aggregate holding in the hands of all the 
minors have to be taken into account for 
the purpose of fixing the cultivating 
tenant’s ceiling area of the petitioner. 
‘On appeal to the Land Tribunal, the 
„Authorised Officer’s view has been accep- 
ted as correct. 


‘2. Aggrieved against the decision of the 
authorities below the petitioner has come 
to this Court and contends that the defini- 
tion of “ family”? cannot be imported 
into the proceedings arising under Chaper 
VIII and that the separate holdings of 
the members of the family cannot be 
grouped and aggregated as under section 
5 (2) for fixing the Cultivating tenant’s 
ceiling area. It is urged that there is no 
provision like section 5 (2) in Chapter 
“VIII enabling the Authorised Officer 
‘to club the separate holdings of the mem- 
‘bers for fixing the cultivating tenant’s 
-ceiling area under sections 60 and 61 of the 
Act. The authorities below rejected the 
said contention on the ground that the 
definition of the “ person” in section 3 (34) 
-of the Act included a family and that a 
conjoint reading of section 3 (14) and 
3 (34) showed that for the purpose of 
section 60 also such clubbing of the 
separate properties of all the members 
of the family is authorised. But I am 
of the opinion that the view of the authori- 
ties below is not correct. 


3. Section 60 defines a “cultivating 
tenant’s ceiling area ” as five standard 
acres held by any person partly as a 
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cultivating tenant and partly as owner or 
wholely as cultivating tenant, and the 
explanation to that section defines ‘‘culti- 
vating tenant” as including any tenant 
who is in actual possession of land but 
does not contribute his own physical 
labour or that of any member of his family 
in the cultivation of such land. The 
above explanation throws some light on 
the question whether the notion of family 
as defined in section 3 (14) can be impor- 
ted for the purposes of Chapter VIII. 
A cultivating tenant has also been defined 
in section 3 (10) of the Act as meaning a 
person who contributes his own physical 
labour or that of any member of his family 
in the cultivation of any land belonging 
to another, under a tenancy agreement, 
express or implied, including the heir 
of such person, if the heir contributes his 
own physical labour or that of any mem- 


- ber of his family in the cultivation of such 


land. The definitions of cultivating 
tenant both under section 3 (10) as well 
as in the explanation to section 60 seems 
to suggest that it only contemplates an 
individual being a cultivating tenant and 
not the family as such. The words “a 
foe who contributes his own physical 
abour or that of any member of his 
family” lead to the inference that the 
terms “cultivating tenant’ is meant 
to refer to an individual and not a family 
as such. The reference to the words 
“ his family” in the above definitions can 
refer only to the family of the person who 
is contemplated under the definition. 
The words “ physical labour” can only 
mean that it is the personal enjoyment 
of the individual that is contemplated 
and not the enjoyment of the family. 
Having regard to the definition of “ culti- 
vating tenant’? both in section 3 (10) 
and in the explanation to section 60, it 
cannot be said that the Legislature 
intended to include ‘‘family’’ within the 
definition of “‘cultivating tenant”. The 
above view also gets support from the fact 
that there is no provision like section 5 (2) 
in Chapter VIII under which a cultivat- 
ing tenant’s ceiling area is determined and 
the excess is taken by the authorised officer 
under section 62 ofthe Act. Section 5 (2) 
specifically says that the aggregation o 
the separate holdings of the members is 
contemplated only for the purpose of 
section 5. If the aggregation of separate 
holdings is intended to be for all purposes, 
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the Legislature would have made a similar 

rovision in section 60 providing not only 
or aggregation of the individual holdings 
f the members but also for an additional 
extent for each of the members over and 
above certain minimum. But no such 
provision has been made. This shows 
the legislative intention to be clear that 
for purposes of Chapter VIII the notion 
of “family” cannot be brought in. 
Hence the authorities below are in error 
in taking the minors’ properties also into 
account for purpose of fixing the cultivat- 
ing tenant’s ceiling area. 


4, In the result, the Civil Revision Peti- 
tion is allowed and the Authorised Officer 
is directed to exclude the lands of the 
minors in fixing the cultivating tenant’s 
ceiling area of the petitioner herein. 
No Costs. 


V.K. Petition allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction.) 
PReseNT :—T. Ramaprasada Rao, 7. 
N. Pattabiraman 


U. 


The Accommodation Controller, 2/2, 
Club House Road, Madras-2 and another 
Respondents. 


(4) Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960), section 12 (1) 
(b)—Disposal of application under—Duty 
of Accommodation Controller to pass a Speaking 
order. 


In a case where quasi-judicial tribunals 
adjudicate upon rights of parties after 
hearing them it is butelementary that they 
should give demonstrable reasons so that 
when it is scrutinised by any one in the 
higher hierarchy exercising visitorial 
powers he should be in a position to 
appreciate as to what was the real reason 
behind the order impugned or passed. Itis 
now well-settled thatsuch judicial autho- 
rities ought not to lightly reject petitions 
by passing a non-speaking order which is 
totally bereft of any reasoning. Such 
reasons ought to form part and parcel ot 





Petitioner* 
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the order itself so that the order could be 
demonstrated to be one which is sustain- 
able or otherwise by the superior Court 
or authority when it has the occasion to 
refer to it and consider whether such an 
order is proper or regular. [Para. 2.} 
Travancore Rayons v. Union of India, A..R. 
1971 S.C. 862, followed. 


In the present case as the Accommoda- 
tion Controller has failed to give any 
satisfactory reasons and indeed no reason. 
at all to justify his order rejecting the 
application of the petitioner under section 
12 (1) (4) of the Act, it has to be quashed. 

[Para. 2.] 


(B) Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII ¢f 1960), section 12 (1) 
(b)—A pplication for release of building under— 
Disposal of—Relevant factors to be considered 
by the Authorised Officer. 


Section 12 (1) (b) of the Act provides that 
on an application made by the landlord 
thereunder the Authorised Officer if he 
is satisfied that the building is bona fide 
required by the landlord for the immediate 
purpose of demolishing it and such demo- 
lition is to be made for the purpose of 
erecting a new building on the site of the 
building sought to be demolished, pass an 
order directing the allottee to deliver 
ossession of the building to the landlord. 
fore a specified date. The conjunction 
in the section connecting the subjective 
content as to bona fides of the landlord 
and the objective reality of the erection. 
of a new building need not create an 
impression that this sub-section is in any 
way different from section 14 (1) (8). 
As a matter of fact, both the purport and 
the literature of both the sub-sections 
are almost the same. The ratio in 
Selvaraj v. Narasimha Rao, I.L.R. (1969), 
3 Mad. 94: (1969) 1 M.L.J. 587; has 
therefore to be borne in mind by the 
Authorised Officer while dealing with 

applications under section 12 (1) (b). 
[Para, 3.]. 


Petitions under Article 226 of the Consti-- 
tution of India, affidavit filed with W.P. 
No. 4487 of 1970 on the file of the High 
Court, the High Court will be pleased to: 


1. Issue a writ of certiorari calling for- 
all connected records relating to the Order 
No. B. 5, No. K. Dis. 17962 of 1970, 
dated 15th December, 1970, passed by 
the First Respondent herein and set aside 


q 


1I) PATTABIRAMAN v. ACCOMMODATION 
‘and to quash the same in W.P.No. 4487 
of 1970 and 


2. To issue a writ of mandamus direct- 
ing the first respondent therein to dispose 
of in accordance with law the ‘petitioners’ 
application dated 2nd September, 1970, 
for the release of the First Floor of the 
premises No. 33, Office Venkatachala 
Mudali Street, Triplicane, Madras-5 and 
direct the delivery of possession thereof 
by the respondent herein to the petitioner 
herein. 


G. Narayanan and R. Gopal, for Petitioner. 


T. Satya Dev, Assistant 
Pleader, for Ist Respondent. 
The Court made the following 


OrpER.—These two writ petitions are 
connected. The petitioner is the owner 
of premises No. 33, Office Venkatachala 
Mudali Street, Triplicane, Madras-5. 
He is living in the ground floor of the 
premises and the first floor is in the occupa- 
tion ofthe 2nd respondent who isa Gove- 
rnmentallottee. The portion inthe occu- 
ete of the 2nd respondent consists of a 
all, verandha, kudam, living room, bed 
room, etc. The petitioner with the inten- 
tion of demolishing the 1st floor and re- 
constructing it has sought for permission 
from the Corporation of Madras to 
effect such alterations and ultimately 
obtained sanction therefor under building 
plan No. P. 2597 of 1970, dated 28th 
July, 1970. But, as the second respond- 
ent was an allottee ofthe premises through 
the Government, the petitioner applied 
to the first respondent for delivery of 
possession of the same and effectively 
asked for a release of the first-floor from 
the provisions of the Tamil Nadu Buildings 
(Lease and Rent Control) Act, 1960. In 
fact the application was made under 
section 12 (1) (b) ofthe Act. The Accom- 
modation Controller is said to have ins- 
pected the plan and enquired the peti- 
tioner and ultimately was ofthe view that 
the petitioner’s request for release could 
not be granted. The order of the Ist res- 
pondent reads thus : 
«< With reference to your petition cited» 
you are informed that your request 
for release of the premises under section 
12 (1) (b) of the Act has not been 
complied with. The Corporation sanc- 
tioned plan bearing No. B.A. No. 2597 
of 1970, dated 31st May, 1970, is 
returned herewith.” 


Government 
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The petitioner is aggrieved as against the 
said order of the Ist respondent and has. 
come up to this court to quash the same. 
The case of the petitioner is that as the 
repairs to be undertaken by the petitioner 
are not to be barely characterised as. 
repairs and alterations, but would tanta-. 
mount to a demolition of a portion of the- 
building and reconstruction of the same 
resulting in the identity of the original 
building being lost and instead a new 
building being set up. It is urged that 
the cubical contents of the room also. 
get enhanced and the roofing will be 
completely changed from tiled roofing. 
to Madras terrace roofing and the real 
purpose of the proposed alterations are 
effectively for demolishing and reconstruc- 
ting the building and not with any other- 
oblique purpose. Many contentions. 
were raised by the petitioner in support 
of his application for the rule amongst 
which the main contentions are as follows. 
The 1st respondent who is dealing with 
rights of parties and who is indeed a 
quasi-judicial tribunal ought to have 
given reasons for rejecting the petition 
of the petitioner and ought not have 
summarily rejected the same without 
making it known to others including this 
Court as to what prompted him to reject 
the application. The second objection 
which is formidable on facts is that on a 
casual inspection of the sanctioned plan 
and the nature of the alterations contem~ 
plated, the work to be undertaken by the 
petitioner is to demolish and reconstruct a 
building which includes a part of the 
building under the Act and that therefore 
the ist respondent has no option in 
such cases except to grant the request, 
as a private tenant placed under such. 
similar circumstances has practically no- 
remedy in law if such an application. 
filed for eviction before the appropriate 
authority is bona fide and not oblique. 
Reliance is placed on Selvaraj v. Narasimha 
Rao1. Reference is also made to the deci- 
sion in Ramachandran v. Kazim Khaleeli®, 
for the proposition that the removing 
of roof of a building and putting up a 
another roof in substitution thereof 
amounts to demolition of the building. 
Learned Government Pleader would state 


1. LLR. (1969) 3 Mad. 94: (1969) 1 M.LJ. 
a (1965) 1 M.L.J. 78 :.1.L.R. (1965) Mad. 
3. 
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that, no doubt, the order is non-speaking; 
but, in the circumstances it should be 
presumed that the Ist respondent went 
into the question of bona fide as well and 
the order has to be sustained on the 
ground that the Accommodation Con- 
troller was not satisfied about the bona fides 
of the requisition. 
‘2. I am unable to agree with the con- 
tentions of the learned Government 
Pleader. In a case where quasi-judicial 
tribunals adjudicate upon rights of parties 
after hearing them it is but elementary 
that they should give demonstrable reasons 
so that when it is scrutinised by any one 
in the higher hierarchy exercising visi- 
torial powers he should be in a postioin 
to appreciate as to what was the real 
reason behind the order impugned or 
passed. It is now well-settled that such 
judicial authorities ought not to lightly 
reject petitions by passing a non-speaking 
order which is totally bereft of any reason- 
ing. Such reasons ought to form part and 
parcel of the order itself so that the order 
could be demonstrated to be one which is 
sustainable or otherwise by the superior 
ourt or authority when it has the occa- 
sion to refer to it and consider whether 
such an order is proper or regular. This 
view is accepted by the Supreme Court in 
one of its latest pronouncements in 
Travancore Rayons v. Union of India}, 
“The Supreme Court, said: 
“ When judicial power is exercised by 
an authority normally performing exe- 
cutive or administrative functions, the 
Supreme Court insists upon disclosure 
of reasons in support of the order on 
two grounds; one, that the party aggrie- 
ved in a proceeding before the High 
Court or the Supreme Court has the 
opportunity to demonstrate that the 
reasons which persuaded the authority 
to reject his case were erroneous ; the 
other, that the obligation to record 
reasons Operates as a deterrent against 
possible arbitrary action by the execu- 
tive authority invested with the 
judicial power”. 
On the ground that the Ist respondent 
failed to give any satisfactory reasons 
‘jand indeed no reason at all to justify the 
challenged order, the writ petitions should 
{succeed 


— a caaaaŮĖŮ——Á ħŮ— 
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3. Butas arguments have been addressed 
at length on the ne of what is demoli- 
tion, it is necessary for me to consider the 
merits as well as the law on the subject. 
As already stated, the plan produced 
clearly makes out the situation that the 
first floor is sought to be interfered with 
materially and in many respects by the 
petitioner when he reconstructs the build- 
ing in accordance with the sanctioned 
plan. The cubical content of enclosed 
space is increased or altered, the walls are 
changed and above all the roof of the 
premises is removed and substituted by 
another. In a case where the roof of a 
premises is removed and is substituted and 
this is followed up by a variation of the 
space content of the quondam building, 
then undoubtedly the entire process invoke 
vesnotonly demolition but also recon- 
struction. In such cases, where a land- 
lord intends to demolish and reconstruct 
his premises and for that purpose seeks 
eviction of the tenantin occupation of the 
old building, this Court in Selvaraj v. 
Narasimha Rao*, observed after considering 
the import of sections 14 (1) (6) and 16 
which are the relevant sections to be 
noticed. 
“ The quality and content of the expres- 
sion bona fide appearing in the various 
sections of the Act and for purposes 
therein enumerated have to be weighed 
and construed in different lines under 
different circumstances having regard 
to the context in which the expression 
appears. In cases where the claim of the 
landlord is not per se dishonest and has 
not been found to be oblique or for any 
designed purpose to evict the tenant, 
then it follows that the petitioner is 
entitled to an order of eviction in the 
ordinary course, subject of course, to 
the other conditions prescribed by the 
Act being satisfied.” 
The Court further observed that 
reading the two sections in conjunction 
with one another, the real content 
of the word ‘bona fide’ appearing 
sub-section (1) (b) of section 14 
has to be understood in a limited sense. 
The safeguard provided under section 16 
acts as a pivot to tilt matters one way or 
the other and in effect a microscopic 
scrutiny into the subjective content of the 





1. (1969) 1 M.L.J. 587: LL.R. (1969) 3 
Mad. 94, 


n) 


expression bona appearing under 
section 14 (1) (b) becomes absolutely 
unnecessary. These observations are 
apposite while considering similar appli- 
cation for release made by landlords in 
cases where the tenant is a Government 
allottee. As a matter of fact, secticn 12 
deals with recovery of possession by land- 
lord for reconstruction of the buildin 
in respect of which the Government sh 
be deemed to be the tenant. Section 
12 (1) (4) provides that on an applica- 
tion made by the landlord in such circum- 
stances the Authorised Officer if he is 
satisfied that the building is bona fide 
required by the landlord for the immediate 
purpose of demolishing it and such demoli- 
tion is to be made for the purposes of 
erecting a new building on the site of 
the building sought to be demolished, 
pass an order directing the allottee to 
deliver possession of the building to the 
adira before a specified date. 
The conjunction in section 12 (1) (b) 
connecting the subjective content as to 
bona fides of the landlord and the objective 
reality of the erection of a new building 
need not create an impression that this 
sub-section is in any way for different 
from section 14 (1) (b). As a matter of 
fact, both the purport and the literature 
of both the sub-sections are almost the 
The ratio in Selvaraj v. Narasimha 
Raot, has to be bome in mind by the 
uthorised Officer while dealing with 
app capas under section 12 (1) (b). 
If, therefore, the landlord seeks for release 
of the building for the immediate purpose 
of demolishing and reconstructing a 
building which includes a part of the 
building then factually he has to verify 
whether the alteration or the modifi- 
cation sought would amount to demoli- 
tion. I have already expressed the view 
that the work to be undertaken by the 
petitioner is effectively to change the 
entire phase of the building, its cubicle 
content and its size. More than any- 
thing else the roof is sought to be removed 
and substituted by another of a different 
variety altogether. Kailasam, J., in 
‘Ramachandran v. Kasim Khaleeli2, while 
considering the import of section 14 (1) 












giz TER. (196) Mad, 94: (196) 1 MLJ. 
a LL.R. (1965) 1 Mad. 703 ; (1965) 1 M.L.J. 
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(b) observed on the facts and particularly 
on the above aspect as follows: 


“The contention of the learned Counsel 
that the demolition intended, should 
be total, is not supported by any 
authority. In this case the roof of the 
premises that is in the occupation of 
the petitioner is to be demolished and 
a staircase put, retaining only the walls. 
This in my opinion, would amount to 
demolition.” 


A fortiori in a case like the one before me 
where a material change is being effected 
in the structure and the identity and 
contents of the building, the work under- 
taken by the petitioner as disclosed in the 
sanctioned plan would certainly amount 
to demolition and reconstruction of the 
building. In this view -of the matter 
justice has not been rendered to the 
petitioner since the first respondent did 
not consider all the aspects of law and 
facts arising in the application disposed 
of by him in such a summary fashion. 


4. On these grounds also the rule nisi 
is to be made absolute. 


5. In Writ Petition No. 4488 of 1970, 
a writ of mandamus is sought directing the 
1st respondent to dispose of the petitioner’s 
application dated 2nd September, 1970, 
for release of the building under section 12 
of the Act. It is not necessary to make 
the rule absolute in the instant case. 
Instead, certain directions which would 
serve the purpose can be made. The 
first respondent is directed to dispose 
of the petitioner’s application for release 
under section 12 of the Tamil Nadu 
Buildings (Lease and Rent Control) 
Act, 1960 within six weeks from this date 


‘bearing in mind the principles of law and 


taking into consideration the observations 
made -by me in Writ Petition No. 4487 
of 1970. There will be no order as 
to costs in both the writ petitions. 


V.K. ——— Rule nisi in W. P.No. 
; 4487 made absolute. 
Matter in W.P. No. 4488 
remitied ; directions 

EWEN, 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present.—K. S. Venkataraman, F. 
Annamalai and another Appellants* 
v. 


Narayanaswami Pillai and another 
Respondents. 


Givil Procedure Code (V of 1908), Order 41, 
rules 24, 25, 26 and 27—Appellate Court— 
Power of remand—Scope of. 


The plaintiffs filed the suit for partition 
of items 1 to 6 of Schedule A and fora 
declaration of their title to items in 
Schedule B which were purchased by 
them in their own right. There was an 
allegation of a prior partition in the 

laint. The defendants admitted that 
items 2 to 5 are liable to be divided but 
claimed that item 1 was their separate 
property. In regard to items in Schedule 
B the defendants claimed them in their 
own right under an oral purchase. The 
written statement also pleaded that on 
the basis of the plaint averments regard- 
ing the prior partition, the suit was not 
Inaintainable. But they did not get 
an issue framed on that point. The 
trial Court decreed the suit as regards 
items 2 to 6 of Schedule A and dismissed 
the other claims. In the appeal by the 
plaintiffs, the Appellate Court made an 
order of remand after framing two issues, 
whether there was a prior partition and 
whether the sale deeds were executed by 
the vendors to the plaintiffs and whether 
they were true and valid and binding on 
the defendants. In the appeal against 
the order of remand. 


Held: The remand is not justified under 
Order 41, rule 23 of the Code and it is 
set aside. ` [Para. 9.] 


Scope and object of Order 41, rule 23 
(as amended in Madras) pointed out. . 

[Para. 8.] 
Where the Trial Court has considered the 
evidence adduced before it and come to 
some conclusion the Appellate Court 
should not normally remand the case. 
The Appellate Court should see first 
whether it cannot dispose of the case 
itself under Order 41, rules 24, 25, 


* AAO. No. 180 of 1970. 
24th June, 1971. 
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26 and 27. Only if it is not possible so 
to do and it is necessary in the interests 
of justice to remit the suit, remand should 
be resorted to. [Para. 8.] 


Held on facts: Having regard to the fact 
that the defendants who should have 
urged the plea of a prior partition in 
answer to the present suit ter partition 
did not get the issue framed and they 
have not filed any appeal against the 
decree for partition, it is not right for 
‘the Appellate Court to take upon itself 
the tak of framing the issue regarding 
the prior partition and non-suit the 
plaintiffs. The reason for the remand is 
not tenable. [Para. 6.] 


Where a general issue whether the pro- 
perties were the separate properties of 
the plaintiffs was framed, it was not 
necessary to frame any separate issue 
regarding the sale deeds executed by the 
vendors in favour of the plaintiffs. If 
the plaintiffs did not examine their 
vendors it was their own look out. That 
would not justify a remand at all. 
[Para. 7.] 


Subramania v. Kaliammal, (1968) 2 M.L.J. 
548 ; Sowdammal (alias) Sundarammal v, 
Veerammal, (1970) 1 M.L.J. 205 : 82 L.W. 
625, referred. 


appa against the decree of the Court 
of the Additional Subordinate Judge, 
Vellore, dated 7th March, 1970 and made 
in A.S. No. 373 of 1967 remanding ‘the 
Suit O.S. No. 462 of 1963 on the file of 
the-Court of the District Munsif of 
Arni, dated 3rd November, 1966. 


Shanmughavel, Jayalakshmi Shanmughavel 
and S. Hamsia, for Appellant. 


K. Swamidurat and J. Srinivasan, for 
Respondents. 


The Court delivered the following 


JupcMENT.—This is an appeal by the 
defendants against an order of remand 
made by the learned Subordinate Judge 
of Vellore remanding the suit O.S. 
No. 462 of 1963 for trial once again by 
the trial Court, the District Mumsiff of 
Arni. The suit was filed by plaintiffs 
1 and 2 for partition of a half share in the 
A Schedule properties items I to 5 and 
for declaration of title and possession of 
the B Schedule properties items 1 to 3. 


The suit was decreed by the trial Court in 


11] 


respect of items 2 to 5 of A Schedule and 
was otherwise dismissed. The plaintiff 
preferred an appeal. It was heard by 
the learned Subordinate Judge. He 
thought that two additional issues were 
necessary which had not been framed by 
' the trial Court and solely on that ground 
he set aside the order of the learned 
District Munsif and remanded the suit for 
fresh trial permitting the parties to 
adduce additional evidence. Aggrieved 
by that the defendants have preferred this 
appeal, 


2. To decide the question involved, it 
is necessary to refer briefly to the plead- 
ings of the parties. There was one 
Kuppiah Pillai. He died leaving two 
sons, Nara i Pillai (first plaintiff) 
and Govindaraju Pillai. Govindaraju 
Pillai is now dead the first defendant 
Annamalai is his son and the second 
defendant Pattarnmal, his widow. The 
plaintiffs alleged that item 1 of A Schedule 
was acquired by Kuppiah Pillai with 
joint family nucleus and therefore that 
property was joint family property avai- 
lable for division. Items 2 to 5 of A 
Schedule were alleged to be ancestral 
properties. So far as B Schedule pro- 
perties are concerned, the case of the 
plaintiffs was that there was an oral 
usufruct mortgage by the owners 
Abbu Pillai, Bondhu Pillai and Mottai 
Pillai to one Rangaswami, that Ranga- 
swami took the mortgage amount from 
Kuppiah Pillai and puthim in possession, 
that the sons of Kuppiah Pillai were in 
enjoyment of B Schedule properties as 


usufructuary mortgagees, that later on 
the first plaintiff purchased the equity 
of redemption under Exhibit A-5. dated 


-grd May, 1961 and Exhibit A-6, dated 
5th May, 1961, that the usufructuary 
mortgage became extinguished by section 
g-A of the Madras Agriculturists Relief 
Act (IV of 1938) and that, therefore, the 
first plaintiff had become entitled absolu- 
tely to the properties. The second plain- 
tiff was stated to be the usufructuary 
mortgagee from the first plaintiff of the 
suit properties. 


3. The defendants pleaded that item 1 of 
A Schedule was purchased by Kuppiah 
Pillai with his own funds, that there was 
no joint family nucleus then, that this 
property which was the self-acquired 
property of Kuppiah Pillai was later 
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bequeathed by him by a registered will 
dated 17th August, 1927, in favour of 
Govindaraju Pillai, and that, therefore, 
Govindaraju Pillai and his heirs were 
entitled thereto. With respect to items 
2to5 of A Schedule, the defendants 
conceded that they were ancestral pro- 
perties, but pleaded that the first plain- 
tiff left Govindaraju Pillai and his heirs 
in possession because there were some 
debts to be paid which the 1st plaintiff 
was unwilling to discharge, and that 
Govindaraju Pillai and the defendants 
discharged the debts and ousted the 
plaintiffs by adverse possession. With 
regard to B Schedule propeties, the defen- 
dants pleaded that Govindaraju Pillai 
purchased them orally (from whom they 
were purchased and whose debts were 
discharged were not stated) and were in 
possession in their own right. 


4. The learned District Munsiff held 
that item 1 of A Schedule was the self- 
acquired property of Kuppiah Pillai 
an that it was validly bequeathed by a 
will Exhibit A-2 to Govindaraju Pillai. 
This suit was dismissed in respectof A 
Schedule item 1. With regard to A 
Schedule items 2 to 5, the learned District 
Munsiff-held that the defendants having 
admitted the ancestral character of the 
properties, it was up to them to prove 
the ouster, But the burden had been 
discharged. He, therefore, granted a 
decree for partition. With regard to 
B Schedule properties, he held that the 
plaintiffs had not proved their case and 
accepted the defendant’s case. 


5. The first reason given by the learned 
Subordinate Judge for his order of 
remand is that in the plaint it was alleged 
that there was an earlier partition of 
A Schedule properties between the first 
plaintiff and Govindaraju. But it was 
not evidenced by anything in writing and 
the first plaintiff had gone away ‘to 
Madras leaving the properties that had 
fallen to his share to Govindaraju and his 
heirs. It was alleged in the written 
statement that on these allegations in 
the plaint itself the second suit for parti- 
tion was not maintainable. But the 
defendants did not get any issue framed to 
that effect. The learned Subordinate 
Judge held that the following issue had 
to l 
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“Whether this suit is maintainable in 
view of the allegations in paragraph 5 
of the plaint?” 


The second reason given by the learned 
Subordinate Judge is that the plaintiffs 
have not examined any of the vendors 
under Exhibits A-5 and A-6 with regard 
to the sale of the properties in B Schedule. 
He thought that the following issue was 
necessary: 
‘Whether Exhibits A-5 and A-6 were 
executed by the vendors therein and 
whether they are true and valid and 
binding on defendants 1 and’ 2?” 


6. Taking up the first point, it will be 
noted that the defendants did not get any 
issue framed that the suit was not main- 
tainable in view of the prior partition 
alleged in the plaint. They were evidently 
not serious about it. It will also be 
seen that the learned District Munsif 
‘granted a decree for partition in respect 
of items 2 and 5 of A Schedule. If the 
defendants were really serious about their 
plea that the second suit for partition was 
not maintainable, they would have filed 
an appeal against the decree for parti- 
tion of A Schedule items 2 to 5. But they 
did not file an appeal. It will not be to 
the advantage of the plaintiffs at all to 
have a trial of the issue framed by the 
learned Subordinate Judge that the suit 
is not maintainable in view of the 
allegation of the prior partition. Certainly 
the plaintiffs could not have wanted a 
remand on that point. Sri K. Swami- 
durai, the learned Counsel for the respon~ 
dent-plaintiffs before me is very clear 
that the plaintiffs did not want that issue. 
Having regard to the fact that the 
defendants who should have urged this 
lea did not get the issue framed and they 
ve not filed any appeal against the 
decree for partition, it is not right for 
the Court to take upon itself the task of 
framing the issue and non-suit the plain- 
tiffs’. The first reason‘ for the remand, 
therefore fails. : 
7. As regards the second reason, it has 
to be pointed: out that issue one already 
framed in the suit was‘sufficient. It was 
whether the B Schedule properties. are 
the separate properties of the first plaintiff 
as contended by him. Exhibits A-5 
and A-6 were merely final links . in the 
title set up. by the plaintiffs and it was not 
necessary to frame any- separate 
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issue with rgard to Exhibits A-5 and 
A-6. If the plaintiffs did not examine 


‘their vendors, it was their own look out. 


That would not justify a remand at all. 
As for the property of letting additional 
evidence by examining the vendors, the 
conditions of Order 41, rule 27, will have* 
to be satisfied, as pointed out in a number 
of decisions, for instance, Mohd. Akbar 
Khan v. Motai', 
8. Order 41, rule 23, as amended in 
Madras in 1930 says: 
‘‘Where the Court from whose decree 
an appeal is preferred has disposed of 
the suit upon a preliminary point and 
the decree is reversed in appeal, or 
_ where the Appellate Court in reversing 
- or setting aside the decree, under appeal 
considers it necessary in the interests 
of justice to remand the case, the 
_ Appellate Court may by order remand 
the case............ a 


Order 41, rule 24, says that, where the 
evidence on record is sufficient to enable 
the Appellate Court to pronounce judg- 
ment, the Appellate Court may, after 
resettling the issue, finally determine the 
suit. Order 41, rule 23 says that, if the 
trial Court omitted to frame or try any 
issue, the Appellate Court may refer 
the same to the trial Court for taking 
additional evidence. But the appeal will 
have to be finally disposed of by the 
Appellate Court. Order 41, rule 27, 
deals with reception of evidence. It has 
been pointed in a number of decisions by 
this Court, for example, Subramania v. 
Kaliammal*, and Sowdammal (alias) Sundaram- 
mal v. Veerammal§, (where the prior deci- 
gions are referred to) that, where the learned 
District Munsif has considered the evi- 
dence adduced before him and come to 
some conclusion, the Appellate Court 
should not normally remand the case. 
It should see first whether it cannot dis 
pose of the case itself under Order 41, 
rules 24, 25, 26 and 27. Only if it is 
not possible so to do and it is n 5 
in the-interests of justice to remit the 
suit, remand should be restored to. Iti 
only in this way that Order 41, rule 23, 
can be construed in harmony wi 

Order 41, rules 24 to 27. Logically it 









1. (1948) 1 M:LJ. 130: L.R. 741A. 285: 
LLR. (1946) Lah. 727: A.LR. 1948 P.C. 36. 
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- 3- (970) 1 MLJ. 205: 82L.W.625, `. . 
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would have been better if the second 
half of Order 41, rule 23 permitting a 
remand came after Order 41, rules 24 to 
27. The reason why it appears to have 
been enacted before Order 41, rules 24 
to 27, seems to me that that portion of 
Order 41, rule 23, came by way of 
amendment in Madras to the parent 
rule in India under the Code as appli- 
cable to the whole of India which con- 
fined an order of remand only to a 
cost where the trial Court disposed of a 
suit upon a preliminary point. In that 
state of Order 41, rule 23, a nurober of 
decisions held that, where the Appellate 
Court thought it fit to remand, the remand 
was in the exercise of its inherent juris- 
diction under section 151 and therefore 
no appeal lay. To put an end to this 
controversy, the rule was amended in 
1930, in Madras. Order 41, rule 23, 
second half, has indicated the limits under 
which alone a remand is permissible and 
this amendment has to be read along 
with Order 41, rules 24 to 27. It is 
because the Rule Committee and the 
Legislature have thought it fit to effect 
the amendment to Order 41, rule 23, 
it has happened that the second portion 
of Order 21, rule 23 came before Order 
41, rules 24 to 27. It had been pointed 
out by Chandra Reddy, J. (as he then 
was) in Thirumalatswanu Mudali v. Peria- 
sam Mudali1, that, after the Madras 
amendment of Order 41, rule 23, there 
is no scope for the contention that there 
is inherent power of remand under 
section 151 apart from under Order 41, 
rule 23. That is also necessarily implied 
in the decisions in Subramania v, Kaliammal® 
and Sowdammal (alias) Sundarammal v. 
Veerammal®, and the decisions referred 
to therein. 

. It will be seen that the remand in 
this case is not justified under Order 41, 
rule 23, according to the decisions quoted 
above. Accordingly the order of remand 
is set aside. The learned Subordinate 
Judge is directed to restore the appeal to 
his file and dispose of the case according 
to law. The Civil Miscellaneous Appeal 
is allowed. -The parties will bear their 
own costs in this appeal. 





V.S. -—-— Order set aside 
Matter remitted. 
1. (1951) 2 M.L.J. 532, 
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- 3. (1970) i M.L], 205 : 82 LW. 625 


VELAYUDHAN v, ASST. COMMR., H.R. & C.E. 


333 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction.) 
Present: —K. S. Palaniswamy, 7. 

T. V. Velayadhan Petitioner * 
I. 


Assistant Commissioner, Hinda Religious 
and Charitable Endowments (Adminis- 
tration) Department, Kambakonam and 
another ..- Respondents. 


(A) Madras Hindu Religious and Charitable 
Endowments Act (XXII of 1959), section 4.5— 
Commissioner—Suspension of Executive Officer 
Jor good and sufficient reasons—Power to sus- 
pending enquiry. 
The petitioner an Executive Officer 
under the Act served first in one district 
and subsequently was transferred to 
another district. The Assistant Com- 
missioner under whose jurisdiction the 
petitioner served, framed certain charges 
against him with regard to his work there 
and placed him under suspension pending 
enquiry. A Revision Petition filed by 
the petitioner to the Commissioner was 
dismissed. In this writ petition, the 
petitioner challenged the jurisdiction of 
the Assistant Commissioner, to pass the 
order of suspension, pending enquiry. 


Held: Section 45 (4) enacts that the Com- 
missioner may for good and sufficient cause 
suspend the Executive Officer. In the 
absence of any indication as to whether 
suspension is only by way of substantive 
punishment or suspension pending enquiry, 
it should be given its natural and liberal 
meaning for the purpose of giving effect 
to the provision. To hold that suspension 
can be imposed only by way of substan- 
tive punishment would defeat the pur- 
pose for which the power of suspension 
is conferred upon the Authority. Under 
section 45 (4) the Commissioner may for 
good and sufficient reason suspend an 
Executive Officer pending enquiry. 
[Para. 5.} 


(B) Madras Hindu Religious and Charitable 
Endowments Act (XXII of 1959), sections 45 
and 14 (3)—Commissionsr—Power to sus- 
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Executive Officer pending enquiry— 
Delegation to Assistant Commissioner—Dele- 
gation of power to suspend without delegation of 
power to appoint—Valid delegation of power, 


By virtue of the power conferred on him 
under section 14 (3) of the Act, the Gom- 
missioner delegated to the Assistant Gom- 
missioner his power of suspension of 
Executive Officers. Though the power 
to suspend, remove or dismiss an Execu- 
tive Officer arises out of the right to 
appoint such an Officer, it does not mean 
that the delegation of that power can be 
effective only, if it includes the power 
to appoint also. [Para, 6.] 


(C) Hindu Religious and Charitable Endow- 
ments Act (XXII of 1959), sections 45 and 
14 (3)—-Executive Officer—Lapses committed 
while serving under an Assistant Commissioner 
—Subsequent transfer to another district— 


Suspension pending enquiry by first officer— 
Competent. 


An Assistant Commissioner holding the 
powers of the Commissioner by virtue 
of the delegation can certainly taken action 
against an Executive Officer with regard 
to the lapses on the part of the Officer 
committed at a time when that Officer 
was serving under a particular Assistant 
Commissioner, though at the time of 
taking action, the Executive Officer may 
happen to be serving in another division. 


(D) Madras Hindu Religious and Charitable 
Endowments Act (XXII of 1959)—Executive 
Officer—Suspension—Madras Civil Services 
(Classification, Conirol and Appeal) Rules— 
Applicability. 

The petitioner is a State Government 
servant. If it should be held that the 
Commissioner has no power of suspension 
pending enquiry, then the provisions of 
the Madras Civil Services (Classifi- 
cation, Control and Appeal) Rules would 
be attracted and under Rule 17 (e) the 
petitioner would be liable to be suspended 
pending enquiry. In that case, the 
Assistant Commissioner competent to 
pass the order of suspension of the peti- 
tioner pending enquiry would be the 
Assistant Commissioner under whom the 
petitioner served and when the lapses 
occurred. [Para. 8] 


Thus, the Assistant Commissioner was 
competent to pass the impugned order 
of suspension pending enquiry. 
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Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein and in the 
affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari 
calling for the records and quash the 
order of the Commissioner, Hindu Reli- 
gious and Charitable Endowments 


(Administration), Madras and made in K, 


Dis. 7814 of 1970 dated 24th March, 1970, 
affirming the order of the Assistant Gom- 
missioner, Hindu Religious and Charita- 
ble Endowments (Administration) Depart- 
ment and made in R.C. No. 10984/69/ 
A.B, dated 14th February, 1970. 


R. G. Rajan, G. Venkatesan and V. Radha- 
krishnan, for Petitioner 


S. Ramalingam, the Assistant Government 
Pleader, for Respondents. 


The Court made the following 


Orver.—The petitioner, who was appoin- 
ted as an Executive Officer, under the 
Madras Hindu Reglious and Charitable 
Endowments Act, 1959 (hereinafter refer- 
red to as the Act), served as an Executive 
Officer in Thanjavur in the year 1966 
and on transfer he served in Sri Arasaba 
Vimohana Perumal Temple and Sri 
Prahmasira Kadeeswaraswami Temple, 
Kandiyur, Thanjavur Taluk from June, 
1969 to August, 1969. Subsequently, 
he was transferred to Tiruchirapalli 
district, where he was serving as Execu- 
tive Officer in Sri Madanagopalaswami 
Temple, etc., Perambalur. The Assis- 
tant Commissioner, Kumbakonam, 
framed certain charge against the peti- 
tioner with regard to his work as Execu- 
tive Officer at Thanjavur and placed the 
petitioner under suspension pending en- 
quiry by order dated 14th February, 
1970. Against this order, the petitioner 
preferred a revision to the Commissioner, 
who, by order dated 24th March, 1970, 
dismissed the revision. In this writ 
petition, the petitioner challen: the 
jurisdiction of the Assistant Cormmissioner, 

umbakonam, to pass the order of sus- 
pension, His contention is that the 
authority competent to suspend him is 
only the Commissioner and that, in any 
event, as he was—serving at the time of 
the order of suspension—within the juris- 
diction of the Assitant Commissioner, 
Tiruchirapalli, the Assistant Commis. 
sioner, Kumbhakonam, has no Jurisdiction 
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to suspend him pending enquiry—even 
though the charges relate to his work as 
Executive Officer at Thanjavur. 


2. The Commissioner, Hindu Religious 
and Charitable Endowments (Adminis- 
tration) Department, the second respon- 
dent, alleged in his counter-affidavit— 
that under section 45 of the Act he had 
delegated his powers of disciplinary action 
including suspension in favour of Assistant 
Commnissioner that by virtue of the dele- 
gation, the Assistant Commissioner, 
Kumbakonam, was competent to 
frame charges against the petitioner and 
place him under suspension pending 
enquiry, that in any event the petitioner 
being a Government servant is governed 
by the Civil Services (Classification, Con- 
trol and Appeal) Rules and that the Assis- 
tant Commissioner, Kumbakonam, under 
whom the petitioner was serving at the 
time when the alleged lapses were noticed, 
was competent to place the petitioner 
under suspension, even though the peti- 
tioner was serving at the time of suspension 
under the jurisdiction of a different Assis- 
tant Commissioner. 


3. The Act creates certain authorities 
for di ing various functions. Sec- 
tion 8 enumerates the authorities, one 
among them being the Assistant Com- 
missioner, Under section 14 (1) power 
is conferred upon the Commissioner to 
divide, with the previous approval of the 
Government, the State into divisions, 
each of which shall be in charge of an 
Assistant Commissioner, Sub-section (2) 
of that section states that an Assistant 
Commissioner shall exercise the powers 
conferred and discharge the duties impo- 
sed on him by the Act or the rules made 
thereunder in respect of his division. 
Sub-section (2-A), which was inserted 
by Madras Act XVII of 1968, inter alia 
provides that .without prejudice to the 
provisions of sub-section (2), an Assistant 
Commissioner shall exercise the powers 
conferred and discharge the duties imposed 
on him by the Act or the rules made 
thereunder in respect of all temples situ- 
ated in his division other than temples 
included in the list published under sec- 
tion 46. Séction 45 confers power upon 
the Commissioner to appoint, subject to 
such conditions as may be prescribed, 
an Executive Officer for any religious 
institution other than a math or a 
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specific endowment attached to a 
match, The Executive Officer is requi- 
red to discharge such duties as may be 
assigned to him by the Commissioner, 
Sub-section (4) confers power upon the 
Commissioner, for any. good and suffi- 
cient cause, to suspend, remove or dis- 
miss an Executive Officer. Sub-section 
(3) of section 14 confers upon the Com- 
missioner to delegate to an Assistant 
Commissioner any of the powers con- 
ferred or duty imposed on him under the 
Act, except the powers and duties referred 
to in certain sections. Among the sections 
so excluded, section 45 is not one. Thus, 
under section 14 (3), the Commissioner 
has got authority to delegate his power 
of suspension, removal or -dismissal of 
an Executive Officer in favour of Assistant 
Commissioners. By virtue of this power, 
the Commissioner, by proceedings dated 
6th February, 1968 delegated his power 
of suspension to the Assistant Com- 
missioners in respect of non-listed insti- 
tutions. .The institutions in which the 
petitioner has served were admittedly 
non-listed. It is by virtue of this power 
of delegation that the Assistant Com- 


‘missioner of Kumbakonam has purported 


to take action against the petitioner and 
suspended him., pending enquiry into 
the charges framed against him. 

4. Mr. R. G. Rajan, appearing for the 
petitioner, put forward two contentions 
challenging the authority of the Assistant 
Commissioner, Kumbakonam, to pass 
the impugned order. Firstly, he con- 
tended that under section 45 (4), what is 
contemplated is suspension as substan- 
tive punishment and not suspension 
pending enquiry and that, therefore, on 
the basis of the delegation made by the 
Commissioner, no istant Gommis- 
sioner can suspend an Executive Officer 
pending enquiry. His second contention 
was that even if an Assistant Commissioner 
has got power to suspend an Executive 
Officer pending enquiry, such power can 
be exercised only by the Assistant Com- 


‘missioner under whose jurisdiction the 


delinquent officer for the time being 


‘serves and not an Assistant Commissioner 


under whose jurisdiction the delinquent 
officer was serving at the time of -the 
alleged lapses. i 

5. It is true that sub-sectio. 
(4) of section 45 does not explicitly stat 
that suspension in substantive punish 
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ent as also suspension pending enquiry. 
The expression found is ‘‘the Gommis- 
ioner may, for good and sufficient cause, 
suspend........ executive officer.” In 
the absence of any indication as to whether 
suspension is only by way of substantive 
punishment, it should be given its natural 
and liberal meaning for the purpose of 
iving effect to the provision. An Execu- 
tive Officer may be found to have embez- 
gled large amount in the discharge of his 
duties. To avoid further embezzlement, 
it is necessary to suspend him pending 
enquiry. That would be a good and 
sufficient cause to suspend the officer 
pending enquiry. To hold that suspen- 
sion can be imposed only by way of 
substantive punishment would defeat the 
purpose for which the power of suspen- 
sion is conferred upon the authority. 
To hold that the power of suspension 
included not only suspension by way of 
substantive punishment but also suspen- 
sion pending enquiry in no way affects 
the intention underlying the provision. 
Even looking at from the powers of the 
Commissioner, I am of the view that he 
has got power to suspend an executive 
officer pending enqui Under sub- 
section (1) of section 45 the Commissioner 
has got power to appoint executive 
officers. The question whether pending 
departmental enquiry, the appointin, 
authority has got the power to suspen 
has been the subject of consideration by 
the Supreme Court in a number of deci- 
sions, The general law on the subject 
of suspension pending enquiry has been 
laid down by the Supreme Court in 
Management of Hotel Imperial, New Delhi v. 
Hotel Workers’ Union, and T. Cajee v. 
U. Formanik Siem?. These two cases have 
laid down that it is well-settled that under 
the ordinary law of master and servant 
the power to suspend the servant without 
pay could not be implied as a term in 
an ordinary contract of service between 
the master and the servant but must 
arise either from an express term in the 
contract itself or a statutory provision 
verning such contract, It was further 
held that an order of interim suspension 
could be passed against an employee while 


enquiry was pending into his conduct 
even though there was no specific provi- 


1. (1960) S.C.J. 317: (1960) M.L.J. (Cri.) 207; 
(1981 SER 476. C39) (En 
, & (1960) 1 SCR. 750. 
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sion to that effect in his terms of appoint- 
ment or in the rules, But in such a case 
he would be entitled to his remuneration 
for the period of his interim suspension 
if there is no statute orrule existing under 
which it could be withheld. On general 
principles, the authority entitled to 
appoint a pune servant would be entitled 
to suspend him pending a departmental 
enquiry into his conduct or pending 
criminal proceeding which may eventually 
result in a departmental enquiry against 
him. This general principle is illustrated 
by the provision in section 16 of the 
General Clauses Act (X of 1897), 
which lays down that where any Central 
Act or Regulation gives power of appoint- 
ment that includes the power to suspend 
or dismiss unless a different intention 
appears. Though this provision does 
not directly apply in the present case, 
it is in consonance with the general law 
of master and servant. That principle 
was reiterated by the Supreme Court in 
R. P. Kapur v. Union of India’, I am, 
therefore, of the opinion that under su 
section (4) of section 45 the Commis 
sioner may, for good and sufficient cause, 
suspend an Executive Officer pendi 
enquiry. 

6. By virtue of the power conferred 
on him under sub-section (3)ļof section 14, 
the Commissioner delegated to Assistant 
Commissioner his power of suspension of 
executive officers. The relevant por- 
tion of the order of delegation reads thus: 


“The Commissioner...... hereby dele- 
gates to the Assistant Commissioner, 
the powers conferred and duties impos- 
ed on him under sub-section (4) of 
section 45 of the said Act, in respect of 
non-listed institutions notified under 
Chapter VI of Madras Act XXII of 
1959, namely, the power to suspend 
the Executive Officers, including the 
Executive Officers.......... A 
Mr. Rajan, appearing for the petitioner, 
contended that this delegation was invalid 
and could not confer power upon the 
Assistant Commissioner to suspend an 
executive officer. His argument was 
that though the Commissioner is given 
the right to delegate his powers, such 
delegation should be not only with 
reference to taking action by way of 


“4. (1969 5 S.C.R. 431: ALR. 1964 S.O. 787 
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suspension; removal or dismissal-but also 
should include the power to appoint. 
His argument was that the Commissioner 
cannot, while retaining the power of 
appointment, delegate only the power 
to suspend, remove or dismiss an execu- 
tive officer. I am unable to accept 
this argument. Though the power to 
uspend, remove or dismiss an executive 
officer arises out of the right to appoint 
such an officer, it does not mean that the 
delegation of that power can be effective 
only if it includes the power to appoint 

o. Asa matter of fact, in the order of 
delegations, the commissioner did not 
completely divest himself of his power to 
suspend. The order of delegation makes 
it clear that the Commissioner also could 
exercise the power of suspension under 
sub-section (4) of section 45. Mr. Rajan 
contended that under Article 311 of the 
Constitution, the authority competent 
to dismiss or remove a member of a civil 
service, is the authority by which the 
member of the civil service was appointed 
and this power cannot be exercised by 
any authority subordinate to the autho- 
rity by whom the concerned member of 
the civil service was appointed. It is 
unnecessary to consider this question in 
this case, for, the Commissioner has not 
delegated his power of removal or dis- 
missal of ‘an executive officer. All that 
he has delegated is only the power to 
suspend. Thus, the order of delegation 
is in no way vitiated. 


7. It is next contended on behalf of the 
petitioner that even if the Assistant 
Commissioner has got power to suspend 
by virtue of the delegation made by the 
Commissioner, the Assistant Commissioner, 
who could exercise the power, is one under 
whom the delinquent for the time being 
is serving and not the Assistant Commis- 
sioner under whom the delinquent was 
previously working. In the instant case, 
the petitioner has been suspended by the 
Assistant Commissioner of Kumbakonam 
at the time when he was serving under the 
Assistant Cornmissioner, Tiruchirapalli. 
But the charges relate to the work of the 
petitioner during the period when he was 
serving under the Assistant Commis- 
sioner, Kumbakonam. It is for this 
reason that the Assistant Commissioner, 
Kumbakonam, passed the order of sus- 
pension. Mr. Rajan contended that 
having regard to the scheme of section 14, 
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an Assistant Commissioner, exercising 
his jurisdiction over a particular division 
only, cannot claim to exercise power of 
disciplinary control over a subordinate 
working in another division, even though 
at one time previously the said subordi- 
nate- was working in his jurisdiction. 
Section 14 confers power upon the Gom- 
missioner to divide the State into divi- 
sions. Sub-section (1) says that each 
division shall be in charge of an Assistant 
Commissioner. Sub-section (2) says that 
an Assistant Commissioner shall exercise 
the powers conferred and discharge the 
duties imposed on him by the Acts or 
the rules made thereunder in respect of 
his division. Placing reliance upon this 
provision, Mr. Rajan contended that 
an Assistant Commissioner can exercise 
his powers only in respect of his division | 
and not in respect of any other division, 
He also relied upon sub-section (3) of 
section 14, which inter alia says that the 
Commissioner may delegate to an Assis- 
tant Commissioner any of the powers 
conferred or duties imposed on him by the 
Act or the rules, except certain powers and 
duties in respect of the division of the 
Assistant Commissioner or of any insti- 
tution or any class or group of institutions 
in that division. It is contended that 
by virtue of this provision also, the power 
of delegation by the Commissioner to an 
Assistant Commissioner can relate only 
to the power over the division of the 
Assistant Commissioner concerned’ and 
not over any other division. No doubt, 
the order of delegation is worded in a 
general way without any restriction as 
to the territorial jurisdiction upon which 
the Assistant Commissioners could exer- 
cise the power delegated to them. On 
the basis of such a general power, it 
must no doubt be conceded that an 
Assistant Commissioner, exercising juris- 
diction over one division, cannot claim 
to exercise any power as the delegate of 
the Commissioner in respect of matters 
wholly unrelated to his division. But 
Assistant Commissioner, 






Assistant Commissioner, though at th 
time of taking action, the executi 
officer may happen to be ‘serving i 
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another division. In this view, 
|impugned order is sustainable, 


8. The petitioner is a State Government 
servant. The contention urged on behalf 
of the Commissioner is that if it should be 
held that the Commissioner has no power 
of suspension pending enquiry, then the 
provisions of the Madras Civil Services 
(Classification, Control and Appeal) 
Rules, would be attracted and that the 
petitioner is liable to be suspended pend- 
ing enquiry. The rules are applicable 
except to the extent that is expressly 
provided by or under any law for the 
time being in force or in any rule (vide 
Rule 2), If it should be held that as 
there is no exp-ess provision conferring 
power of suspension pending enquiry 
under section 45 (4) such power cannot 

claimed, then the rules would be 
attracted. In such a case, Rule 17 (e) 
which confers power of suspension pend- 
jing enquiry, would be attracted. Rule 
14 specifies the authority competent to 
impose suspension referred to in Rule 17 
(e), which says that the authority shall 
be the immediate superior gazetted officer. 
Note 1 to that rule reads: 


“In this clause the expression 
‘immediate superior gazetted officer’ 
means the ‘immediate superior gazetted 
officer’ under whom the delinquent 
was working at the time when the 
lapses were committed and includes 
his successor in office.” 





It would follow that if for any reason it 
should be held that under section 45 (4) 
the Commissioner has no power to sus- 

pend an executive officer pending enquiry 
and that consequently his delegate, the 
Assistant Commissioner has also like- 
wise no power, then the provisions of the 
tules dealing with suspension pending 
nquiry would be attracted. In that 
case, the Assistant Commissioner com- 
petent to pass the order of suspension of 
the petitioner pending enquiry was the 
Assistant Commissioner of Kumbakonam, 


9. Mr. Rajan, appearing for the peti- 
tioner, drew my attention to the decision 
of Srinivasan, J.,in Kothandaraman v. Com- 
missioner! (unreported) in support of his 
argument that an Assistant Commissioner 
is not the immediate superior gazetted 
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officer of an executive officer. That case, 
as the instant case, related to suspension of 
an executive officer by an Assistant Com- 
missioner. That case proceeded upon 
the admitted fact that there was no dele- 
gation by the Commissioner of his powers 
of suspension in favour of the Assistant 
Commissioner, The learned Judge found 
that on that account, the Assistant 
Commissioner was not entitled to pass 
the order of suspension. In that case it 
was also contended that the delinquent 
Executive Officer was governed by the 
Madras Civil Services (Classification, 
Control and Appeal) Rules, and that 
the Assistant Commissioner being the 
immediate superior gazetted officer was 
entitled to pass the order of suspension. 
The Icacned Judge rejected that conten- 
tion holding that though the executive 
officer might have to send his statements 
and records to the Commissioner through 
the Assistant Commissioner, there was 
nothing to show that the Assistant Com- 
missioner was entitled to deal with the 
Executive Officer directly and control 
him in the performance of his duties and 
that, therefore, it was not possible to 
hold that the Assistant Commissioner was 
the immediate superior gazetted officer 
of the executive officer. This decision 
was rendered prior to the introduction of 
sub-section (2-A) to section 14. By 
reason of sub-section (2-A) it now follows 
that the Assistant Commissioner is entitled 
to exercise the powers conferred on him 
under the Act in respect of the temples 
situated in his division. In other words, 
he is immediate superior authority compe- 
tent to exercise all the powers conferred 
on him under the Act over the executive 
officers of temples situated in his juris- 
diction. It would thus follow that the 
Assistant Commissioner is the immediate 
superior gazetted officer of an executive 
officer functioning within his jurisdiction. 
In this view, the aforesaid decision of 
Srinivasan, J., is not of help to the peti- 
tioner. 


10. I hold that the Assistant Commis- 
sioner of Kumbakonam was competent 
to pass the impugned order of suspension 
pending enquiry. In the result, the 
writ petition fails and is dismissed, No 
order as to costs. 


V.S. 


e—a 


Petition 
dismissed, 


Mi] 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction.) 
Present:—M.M. Ismail, F. 


His Holiness Sri La Sri Ambalavana 
Pandara Sannadhi Avergal, Adheenakar- 
thar, Thiravavaduthurai Adheenam, 
Maynuram Taluk, Tanjore Dt. ...Petitioner*® 


D. 


The Authorised Officer (Betterment Levy) 
Tirunelveli and another ... Respondents, 


Madras Irrigation (Levy of Betterment Contri- 
bution) Act (III of 1955), section 2 (3-A), 
4 (B-1)—Levy of betterment contribution— 
Improved old ayacut—Significantly benefited by 
execution of notified work—Adequate supply or 
better assured supply of water. 

The petitioner’s lands were irrigated 
with the waters of three channels taking 
of from the upper dams across the river 
Thambarabarani, The river Manimuthar 
mingles with the river Thambarabarani 
below the above three channels. The 
Government constructed a dam across the 
Manimuthar river. It is admitted that 
since the three channels are in the upper 
reaches far ahead of the place where the 
Manimuthar joins Thambarabarani, water 
from Manimuthar Reservoir cannot direc- 
tly flow into these upper anicuts. On 
the question whether the petitioner’s 
lands are liable to pay betterment con- 
tributions under the provisions of the 
Madras Irrigation (Levy of Betterment 
Contribution) Act, 1955 in view of the 
construction of the Manimuthar Project. 


Held, under section 4-B (1) of the Act 
the Government isentitled to levy a better- 
ment contribution from the landholder 
on every acre of land in any improved 
old ayacut. Section 2 (3-A) defining 
‘improved old Ayacut”’ states ‘‘ All lands 
which are significantly benefited by the 
execution of tke notified work....” 
under Explanation I to this clause the 
words ‘‘ significantly benefited”, would 
mean the Jands-which are provided with 
more adequate supply or better assured 
supply as a result of tre execution of the 
notified work. Explanation II set out 
certain factors in determining this ques- 
tion. [Para. 1.] 
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Ithasto be determined under the Act 
whether the lands have obtained, as a 
result of the execution of the notified work, 
supply of larger volume of water or sup} ly 
of water for a longer duration in order to 
render the landholder liable for levy of 
betterment contribution, [Para. 1.] 


On facts :—The Authorised Officer failed 
to apply his mind to the statutory require- 
ments laid down in the Act but had relied 
upon the proceedings of the Board of 
Revenue. [Para. 2.] 


Nowhere in the order of the Authorised 
Officer is there any finding that the peti- 
tioner lands get a supply of large e 
ofwater as a result of the execution of the 
notified work. [Para. 2.] 


The reasons given by the Authorised 
Officer for sustaining the levy are two 
fold. The first is that according to the 
rules of regulations, the head sluices with 
regard to the two upper anicuts can be 
closed for a period of three days at a time 
during the scarcity period and the need 
to close the sluices will not arise because 
of the Manimuthar Project. The second 
reason given is special releases obtained 
from Papanasam during the scarcity 
period will benefit all the Anicuts. 

[Para. 2.] 


Neither of these two grounds can support 
the levy of betterment contribution in this 
case. A discretion is given in case of an 
emergency, to close the head sluice for a 
period of 3 days at a time in times of 
scarcity and that discretion even now 
exists. There are no materials to show 
that this discretion was exercised in the 
past and as a result of the exercise of the 
discretion, the petitioner’s lands were 
deprived of their accustomed or usual 
water supply during the course of any 
of these years in the past. There is no 
material to show at what part of the year 
head sluices happened to be closed for 
three days and what exactly the prejudice, 
danger or the difficulty the petitioners 
suffered with regard to his lands. 

[Para. 2.] 


There is also no finding that prior to the 
execution of the project there had not 
been special releases from Papanasam 
and therefore the petitioner’s lands did not 
get the benefit of those special releases 
previously and that only as a result of the 
construction of the project, the lands 
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began to get the benefit of water unless 
there is sucha finding no levy can be 
made under the Act. [Pare. 2.] 


Petition under Article 226 of the Consti- 
tution of India, praying thatinthe circum- 
stances stated therein and inthe affidavit 
filed therewith the High Court will be 
pleased to issue a writ of certiorari 
calling for the records connected with 
R.O.C.No. B. 142 of 1965 dated 27th 
June, 1966, on the file of the Authorised 
Officer (Betterment Levy), Tirunelveli, 
in so far as it relates to the lands of the 
petitioner in the following villages: 


(1) Vikramasingapuram, (2) Javanthi- 
puram, (3) Javanthi Jsanamatam, 
(4) Adayakaranulam, (5) Ekambara- 


uram, (6) Kodanankulam, (7) Mannar- 
oil, (8) Brahmadena, (9) Urkadu and 
(10) Aladiyur. 


M. Ranganatha Sastri and S. Gopalan, for 
Petitioner. 


Kanakaraj and K. Venkataswami, for 
Government Pleader, for Respondents. 


The Court made the following 


Orver.—This writ petition challenges 
the levy of betterment contribution under 
the Madras Irrigation (Levy of Better- 
ment Contribution) Act, 1955 (Madras 
Act III of 1955). 
to this writ petition are not in dispute. 
The petitioner-Adheenam owns lands 
in anumber of villages in Ambasamudram 
Taluk in Tirunelveli district. The main 
riverin Tirunelvelidistrictis the Thamba- 
rabarani, which rises from Papanasam 
Dam and flows from west to east. In its 
course there are several channels branch- 
ing off from the river. Among them are 
two channels in the nothern side of the 
river called North Kodaimelazhagiyan- 
kal and Nadiyunnikal and one channel 
on the southern side of the river, 
South Kodaimelazhagiyankal. All three 
channels take off from upper dams across 
the river called dams one and two. 
These dams and these channels have been 
in existence for a very long time and 
they are known as upper reaches of the 
river. The river called Manimuthar 
flowing from south to north mingles with 
the river Thamparabarani below the 
above three said channels. The Govern- 
ment have constructed a dam across the 
Manimuther river some miles south of 
the river Thambarabarani called the 


The facts giving rise ` 
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Manimuthar Reservior Project Dam. It 
is because of the construction of this dam 
betterment levey is made against the peti- 
tioner. It is admitted that the lands of 
the petitioner are fed by North Kodaime- 
lazhagiankal, Nadiyunnikal and South 
Kodaimelazhagiankal channels and again 
it is admitted that since these channels 
are in the upper reaches far ahead of the 
place where Manimutharjoins Thambara- 
barani water from Manimuthar Reservoir 
cannot directly flow into these upper ani- 
cuts. Consequently, the question for consi- 
deration is whether the petitioner’s lands, 
which are fed by the above three chan- 
nels, are liable to pay betterment contri- 
bution under the provisions of the Act. 
For the purpose of fixing up the liability, 
it is necessary to refer to certain statutory 
provisions. The relevant section is 
section 4-B (1) which says that the Govern 
ment shall be entitled to levy a better- 
ment contribution from the landholde 
on every acre of land in any improve 
old ayacut in accordance with the provi- 
sions of the section. Section 2 (3-A) 
defines what is meant by ‘‘ Improved old 
ayacut”. According to that definition, 
it means “‘ all lands which are significantl 
benefited by the execution of the notified 
work but does not include the ayacut of 
any existing irrigation or drainage 
work which has been merely repaired or 
restored to its original state after decay 
or injury ”. Explanation I to this clause 
creates a fiction as to what lands shall be 
deemed to be significantly benefited by th 
execution of a notified work and states 
that if such lands— 












“ (a) having been under single crop 
irrigation or double crop irrigatio 

from a Government source of irrigation 
before the execution of the notified 
work continue to be under such irriga- 
tion and are provided with a mor 

adequate supply or better assured 
supply of water for irrigation as a result 
of the execution of the notified work.” 


Here again it is admitted that the lands 
in question are double crop lands having 
Government source ofirrigation and there- 
fore the only question will be whether as a 
result of Manimuthar Reservoir Project, 
they have been provided with a more 
adequate supply or better assured supply 
of water for irrigation. Again for the 
purpose of finding out whether a parti- 


t 
« 
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cular land is provided with a more ade- 
quate supply or better assured supply of 
water for irrigation, Explanation II to 
the same clause has enumerated certain 
considerations. The consideration rele- 
vant for the purpose of this case is ‘‘ supply 
of larger volume of water or supply of 
water for a longer duration” .Therefore 
the matter for consideration, so far as 
the présent case is concerned, is to find 
out as to whether the petitioner’s lands 
have obtained, as a result of the execution 
ofthe Manimuthar Reservoir Project dam, 
supply of larger volume of water or supply 
of water for a longer duration. It is 
these statutory provisions that have been 
sought to be applied by the Authorised 
Officer (Betterment Levy), Tirunelveli and 
on appeal by the District Collector, 
Tirunelveli. After referring to the cir- 
cumstances, connected with the lands in 
question along with similar lands, the 
Authorised Officer pointed out: 


“ But the points for consideration are 
whether the lands commanded by the 
upper anicuts also have been benefited 
by the Manimuthar Project and whe- 
ther there has been stabilisation of the 
supply. of water consequent on the 
construction of the project. The rules 
of regulation of supplies into Kodamel- 
azhagian and Nedhiunni channe ls at 
the two upper anicuts permit the clos- 
ing of the head sluices for periods not 
exceeding 3 days at a time in cases of 
emergency for the water being diver- 
ted to lower down anicuts. The Chief 
Engineer (Irrigation), Madras, has 
observed that after coming into opera- 
tion of the Manimuthar Reservoir the 
deficits for lower down anicut channels 
can be met from the special releases 
obtained from the Manimuthar Reser- 
voir and thereby the full needs of the 
two upper anicuts can be met from the 
Thambarabarani flows. He has fur- 
ther observed that when special relea- 
ses are drawn from Papanasam during 
scarcity periods all the 8 anicuts get 
benefited. Similarly when special 
releases are obtained from Mani- 
muthar the two upper anuicuts can 
utilise their full requirements from 
the Thambarabarani flows as explain- 
ed above. Hence in both the cases the 
two upper anicuts are benefited. The 
poorest supply in a worst year from 
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Papanasam will be more than the 
requirements for the two upper anicuts 
and they would be in a better position 
always. Similar views have also been 
expressed by the previous Collectors, 
The Board of Revenue has also accepted 
the views of the Chief Engineer and 
observed that though water from the 
Manimuthar Reservoir does not flow 
directly into the upper anicuts, there is 
still the indirect effect of the Mani- 
muthar Reservoir on the two upper 
anicuts. What is essential is whether 
there is stabilisation of supplies under 
the two upper anicuts and the answer 
is in the affirmative. Stabilisation after 
all means that periods of scarcity are 
avoided. The two upper anicuts get 
full supplies even during emergency 
as they would not be closed now in 
favour of the lower anicuts. The Board 
has accordingly held in B.P. Ms. No. 
684 (H) dated 19th April, 1965, that 
there is justification to treat the two 
upper anicuts also as having been bene- 
fited by Manimuthar Reservoir Scheme 
and that the existing rules providing 
enhanced water cess for dry fans and 
raising the classification of all tanks 
including those under the two upper 
anicutscan stand. It can therefore be 
seen that there is significant benefit to 
th: ayacut lands under the upper ani- 
cuts consequent on the construction of 
Manimuthar Reservoir Project and 
the levy of betterment contribution for 
the lands under the two upper anicuts 
are quite justifiable. Accordingly, the 
objections put forth in petitions 1 to 25 
are overruled.” 


2. I have extracted the relevant paragraph 
from the order of the Authorised Officer 
inextenso for the purpose of showing that 
notin one place he has taken into account 
the statutory provisions referred to already 
for the purpose of determining whether 
the lands are liable to make betterment 
contribution or not. On the other hand, , 
the language in the above paragraph. 
of the order of the Authorised Officer ' 
clearly indicates that the Authorised): 
Officer has merely adopted the language}! 
contained in the Board’s proceedings]; 
referred to and relied on by him. It mayj} 
be seen, therefore, that the Authorised]: 
Officer has failed to apply his mind to the]: 
statutory requirements expressly provided)’ 
in Explanation I and- Explanation II tol: 
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clause (3-A) of section 2 of the Act for the 
purpose of finding out whether the lands 
in question can be said to come within the 
scope of “improved old ayacut” and 
attract the charging provision, namely, 
section 4-B of the Act. Apart from this 
failure of the Authorised Officer, which 
failure is reflected in the order of the 
appellate authority also, I am of the 
opinion that thè reason given by the 
Authorised Officer, as well as the appel- 
late authority for upholding the levy of 
betterment contribution in the particular 
case cannot be sustained. The reasons 
given by the Authorised Officer for sus- 
taining the levy of betterment contribu- 
tion are two-fold. The first is that accord- 
ing to the rules of regulation, the head 
sluice with regard to the two upper anicuts 
can be closed for a period at tites days 
at a time during the scarcity period and 
the need to close the sluices will not 
arise because of the Manimuthar Reser- 
voir Project. The second reason given is 
that special releases obtained from 
Papanasam during the scarcity period will 
benefit all the eight anicuts. In my 
opinion, neither of these two grounds can 
support the levy of betterment contribu- 
tion in the particular case. In the first 
place, the rules or regulation referred to 
by the Authorised Officer are merely 
administrative instructions for the 
guidance of the local officers. The rele- 
vant provision is: 


“ In cases of emeregency, the Executive 
Engineer or the Sub-Division Officer 
can, in consultation with the Revenue 
Department, close the head sluice of 
the channel for periods not exceeding 
three days at a time and divert the 
water to Kannadiyan anicut.” 


Thus it will be seen that discretion is 
given in case of emergency to the Execu- 
tive Engineer to close the head sluice 
for a period of three days at a time in 
times of scarcity and that discretion even 
now exists. There are no materials to 
show that this discretion was exercised 
in the past and as a result of the exercise 
of the discretion, the petitioner’s lands 

ere deprived of their accustomed or 
usual water supply during the course of 
any of these years in the past. Further, 
there is no material to show at what part 
of the year, the head sluice happened ta 
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be closed for three days and what exact! 

the prejudice, danger or the difficulty 
the petitioner suffered with regard to its 
lands. In the absence of a specific finding 
that, in the past, the petitioner’s lands did 
not get water supply for these three days 
and that after the execution or construc- 
tion of the Manimuthar Reservoir Pro- 
ject, the petitioner’s lands are getting 
water even for these three days, the case 
cannot be brought within the scope of 
clause (a) to Explanation I read with clause 
(1) (#) to Explanation IJ of clause (3-A) of 
section 2 of the Act, namely, that the 
petitioner’s lands began to get supply o 

water for a longer duration. Nowher 

in the order, there is any finding that 
the petitioner’s lands get a supply o 

larger volume of water as a seat of the 
construction of the Manimuthar Reser- 
voir Project. Therefore, the first reason 
based upon the existence of administra- 
tive structions giving a discretion to the 
Executive Engineer or the Sub-Division 
Officer to close the head sluice for aper- 
iod Of three days during the period of 
scarcity will not justify the levy of better- 
ment contribution. Equally, with regard 
to the second reason, I must point out 
that there is no finding anywhere 
recorded in any of the orders that prior, 
to the execution of the Manimuthar 
Reservoir Project, there had not been 
special releases from Re veces and 
therefore the petitioner’s lands did not 
get the benefit of those special releases 
previously. Only if there is a definite 
and express finding that prior to the con- 
struction of the Manimuthar Reservoir 
Project, the petitioner’s lands did not get 
any benefit from the special releases fro 

Papanasam and those lands began to get 
the benefit only after the construction 
of the Manimuthar Reservoir Project, 
the Authorised Officer will have jurisdic- 
tion to demand betterment contribution 
in respect ofthe petitioner’slands. Under 
the circumstances, the order of the 
Authorised Officer levying betterment 
contribution in respect of the petitioner’s 
lands pursuant to the statutory provisions 
referred to by me cannot be sustained. 













The writ petition is therefore allowed 
and the order of the Authorised Officer 
confirmed as it is by the appellate autho- 
rity (District Collector) demanding bet- 
terment contribution from the petitioner 


fan) 


in respect of the lands covered by the 
writ petition is quashed. There will be 
no order as to costs. 


VS. Petition allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction.) 
Present :—M. M. Ismail, 7. 
P. R. Gajapathy Naidu and others 


Petitioners* 
v. 


The Union of India represented by the 
Secretary to Ministry of Defence, New 
Delhi, and others .. Respondents. 


Requisitioning and Acquisitioning of Immova- 
ble Property (Central Act XXX of 1952), 
section 24, Requisitioning of Land (Continu- 
ance of Powers) Act (XVII of 1947), section 
3, Defence of India Act, 1939 and Defence of 
India’ Rules, Rule 75-A—Requisitioning of 
land under rule 75-A—For securing the efficient 
prosecution of war— Termination of war and 
end of the purpose of requisition—Land to be 
released to the owner—No right to put the land 
Jor a different user—Writ of mandamus— 
Constitution of India (1950), Article 226. 


The Collector of Madras by order dated 
3rd March, 1944, acting under rule 75-A 
of the Defence of India Rules requisitioned 
the land belonging to the petitioners, for 
securing the efficient prosecution of the 
war. After the World War was over, 
the petitioners had been repeatedly 
requesting the Government for release 
of the property and on the Government 
refusing to release the lands, they filed 
the writ petition praying for the issue of a 
writ of mandamus. The Government 
contended that the land in question was 
requisitioned not merely for setting up a 
Jerrican Factory, but, also for housing 
the personnel operating the said factory 
that the ultimate object was to provide 
for storage filling of petrol for defence 
purposes and to provide for quarters for 
military personnel engaged in that pro- 
cess and that the storage filling up cf petrol 
is still being continued and quarters have 
also been constructed and hence it can- 
not be said that neither the general 
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purpose of requisition nor the particular’ 
Purpose of requisition now exist. 
Held: A writ of mandamus will issue. 
“Once the property was requisitioned 
under rule 75-A of the Defence of India 
Rules for a particular purpcse, the power 
conferred on the Central Government 
under Central Act 1947 to use the land in 
such a manner as may appear to the 
Central Government to be expedient has 
to be exercised only with reference to the 
original purpose for which the land was 
acquired under rule 75-A of the Defence 
ofIndia Rulesand ithasno wider power 
of use than what was contemplated by the 
Defence of India Rules and the purpose 
for which the property itself was requisi- 
tioned. The order ofrequisition expressly 
stated the purpose for which it was requi» 
sitioned, namely, for securing the efficient 
prosecution ofthe war. The purpose 
came to anend when the second World 
War ended. Thereafter the Government 
have no right to retain the land in their 
possession. [Para. 3.] 


Rule 75-A itself distinguishes between 
for securing the Defence of British India 
and for securing efficient prosecution of 
the war. Ifthe Government requisitioned 
the land for one purpose, it is not open to 
the Government to say that they will 
continue to retain possession of the land 
even though the original purpose is over, 
but for some other purposes, Otherwise, 
it would amount to requisitioning the 
land on false pretences, {Para. 4.] 
Union of India v. Ram Kanwar, (1962) 2 
$.a.J. 670: ALR. 1962 S.C. 247, 
followed. 

Petition under Article 226 of the Consti- 
tution of India, praying that in the circum- 
stances stated therein and in affidavit filed 
therewith, the High Court will be pleased 
to issue a writ of mandamus directing the 
respondents herein to release the’ peti- 
tioner’s lands in R. S. No. 3939 of 
Tondiarpet, Madras, measuring 135 
grounds and 354 squire feet from requisi- 
tion. 

M. K. Nambiar for K. K. Venugopal and 
V. Manivannan, for Petitioners. 

T. Satya Dev, Assistant Government 
Pleader on behalf of Respondents 2 
and 3. 

V. Sureshan, Standing Counsel for the 
Central Government on behalf of 
[st Respondent, : 
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The Court made the following 


OrvER.—The petitioners herein are 
owners of a cocoanut garden bearing 
R.S.No. 3939 of Tondiarpet of an extent 
of 5 cawnies 15 grounds 354 square feet. 
The Collector of Madras by an order 
dated 3rd March, 1944, acting under 
rule 75-A of the Defence of India Rules 
requisitioned the said cocoanut garden 
for securing the efficient prosecution of 
the war. Subsequently after the World 
War was over the petitioners had been 
repeatedly requesting the respondents 
herein for release of the cocoanut 
garden and the respondents not having 
released the said property they have 
filed the present writ petition praying 
for the issue of a writ of mandamus directing 
the respondent herein to release to the 
petitioners the lands in R.S.No. 3939 in 
Tondiarpet, Madras, measuring 135 
grounds and 354 square feet from requisi- 
tion. 


2. I have already referred to the fact 
that the order of the Collector dated 3rd 
March, 1944, was passed under rule 75-A 
of the Defence of India Rules. Sub-rule 
(1) of that rule is as follows : 


“ If in the opinion of the Central Gov- 
ernment or the Provincial Government 
itis necessary or expedient so to do for 
securing the defence of British India, 
public safety, the maintenance of 
public order or the efficient prosecution 
of the war or for maintaining supplies 
and services essential to the life of the 
community that Government may by 
order in writing requisition any pro- 
perty movable or immovable, or may 
make such further orders as appear to 
that Government to be necessary or 
expedient in connection with the 
-- requisitioning”. 


There is a proviso to the sub-rule. But 
jt-is unnecessary for the purpose of this 
case to refer to that proviso. This rule 
was originally framed under the Defence 
of India Ordinances, 1939 which was 
replaced by the Defence of India Act, 
1939. After the expiration ofthe Defence 
of India Act, 1939, Central .Act XVII 
of 1947 known as “the Requisitioning 
of Land (Continuance of Powers) Act, 
1947 was passed. Section 3 of this Act 
provided ; 
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‘Notwithstanding the expiration of 
the said Act and the rules made there- 
under the requisitioned lands shall con- 
tinue to be subject to requisition until 
the expiry of the said Act and the 
appropriate Government may use or 
deal with any requisitioned land in 
such manner a3 may appear to it to 
be expedient ; provided that the appro- 
priate Government may at any time 
release from requisition any requisi- 
tioned land”. 


3. This Act in turn was replaced by the 
Requisitioning and Acquisitioning of 
Immovable Property Act, 1952 (Central 
Act XXX of 1952) section 24 of this Act 
repealed the Requisitioned Land (Con- 
tinuance of Powers) Act, 1947, Central 
Act XVII of 1947. But sub-section (2) 
of this section provided that any property 
which immediately before nach repeal 
was subject to the requisition under the 
provisions of the said Act shall on the 
commencement of this Act be deemed to 
-be property requisitioned under section 3 
of this Act and all the provisions of this 
Act shall apply accordingly. Section 6 
of this Act said that the Central Govern- 
ment may at any time release from requi- 


“sition any property requisi‘ioned under 


this Act and shall as far as possible restore 
the property in as good a condition as it 
was when possession thereof was taken, 
subject only to changes caused by reason- 
able wear and tear and irresitible force. 
The effect of all these provisions came up 
for consideration betore the Supreme 
Court in Unton of India v. Ram Kanwar, 
The Supreme Court, on a consideration 
of all these provisions came to the con- 
clusion that once the property was requi- 
sitioned under rule 75-A of the Defenc 

of India Rules for a particular purpo 

the power conferred on the Central 
Government under Central Act XVII of 
1947 to use the land in such a manner as 
may appear to the Central Government 
to be expedient has to be exercised only 
with reference to the original purpose for 
which the land as acquired under rul 
75-A of the Defence of India Rules, and 
it has no wider power of use than what 
was contemplated by the Defence of Indi 
Rules and the purpose for which the pr 
perty itself was requisitioned. This is 














1. (1962) 2 S.C.J. 670 : (1962) 3S.C.R. 813 ; 
air‘ 1962 S.C. 247. 


1] 


what the Supreme Court had to say in 
this behalf : ' 


“Therefore the question is what was 
the effect of the earlier requ'sition 
under the Rules as well as under 
the 1947 Act. If the requisition origi- 
nally made was for purposes mentioned 
in rule 75 of the Rules and continued 
under section 3 of the 1947 Act only 
for the said purposes, under section 3 
of the 1952 Act the requisition of the 
property made for the said purposes 
would be deemed to be requisition for a 
public purpose being a purpose of the 
Union. But the validity of the requisi- 
tion could be judged on the basis of the 
pre cenag statutes and not on the 

asis of the provisions of the sections 
of the 1952 Act. The result is that 
the requisition of a property made for 
public purposes under rule 75-A of 
the Rules would be deemed to be a 
requisition under section 3 of the Act 
and all the provisions of the Act would 
apply accordingly. It is said that 
under the rules a requisition need not 
have been made for a public purpose; 
but the expressed provisions of rule 
75-A of the Rules negative this con- 
tention. Though no notice stating 
the purpose is contemplated under 
rule 75-A of the Rules, the requisition 
could have been made only for the four 
public purposes mentioned in rule 
75-A of the Rules. We have pointed 
out that the requisition for the said 
purposes only continued under the 
1947 Act. The purpose for which it 
was requisitioned must, therefore, be 
deemed to be the purposes mentioned 
in rule 75-A of the Rules”. 


With regard to the use of the expression 
‘expedient’ the Supreme Court pointed 
out ; 


“The expediency in the context can 
Only mean expediency in relation to 
the purposes for which the property 
was requisitioned. The wide import of 
the word ‘expedient’ sub-section (2) 
must necessarily be limited to the 
purposes under sub-section (1) as other- 
wise we would be attributing to the 
Legislature an intention to confer a 
power on the Government to requisition 
a property of false pretences. Act 
XVII of 1947 was enacted to provide 
44 
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for the continuance of certain emer- 
gency powers in relating to land which, 
when the Defence of India Act expired, 
was subject to requisition effected under 
the rules made under that Act. 
“ Requisitioned land’ was defined to 
mean an immovable property which at 
the commencement of the said Act was 
subject to any requisition effected 
under the said Rules. Under section 3 
thereof, notwithstanding the expira- 
tion of the said Act and the rules made 
thereunder the requisitioned land was 
continued to be subject to requisition 
until the expiry of the said Act and it 
authorised the appropriate Government 
“to use or deal with any requisitioned 
land in such manner as may appear to 
it to be expedient’. The object of the 
Act was only to continue the requisition 
after the expiry of the life of the Defence 
of India Act and not to enlarge the 
powers of the Government in respect 
of the requisitioned land. The land 
requisitioned under the Ordinance 
continued to be subject to the requi- 
sition. The expression ‘ continue’ 
clearly brings out the idea that the 
scope of the section was only to give a 
further lease of life to the order which 
otherwise would have expired. The 
words ‘ may use or deal with any requi- 
siticned land in such manner as may 
appear to it to be expedient’ were only 
a repetition of the words in rule 75-A 
(2) ofthe Rules conferring authority 
on the Government to do certain 
things in respect of requisition ; and 
the scope of the authority under section 
3 of the 1947 Act must be similar to 
that under rule 75-A (2) of the Rules. 
Under section 24 (1) of the 1952 Act, 

`- the 1947 Act was repealed. Under sub- 
section (2) thereof, it was provided that 
on the commencement of the Act the 
properties which were subject to requisi- 
tion under the provisions of the earlier 
Act shall be deemed to be property 
requisitioned under section 3 of the 

` Act and that all the provisions of the 
Act shall apply accordingly”. 


In this particular case, as I pointed out 
already, the order of requisition, dated 
3rd March, 1944 expressly stated the 
purpose for which it was requisitioned, 
namely, ‘ forsecuring the efficient prosecu- 
tion of the war. Admittedly that 
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purpose came to an end when the 
Second World War ended. Ifso, in the 
light of the judgment of the Supreme 
Court, the respondents herein have no 
right to retain the land in their possession. 


4, Inthe counter-affidavit filed in this 
writ petition it is contended on behalf of 
the respondents, 


“ that the land in question were requisi- 
tioned not merely for setting up a 
Jerrican Factory but also for housing 
the personnel who are operating the 
said factory. It should be noted that 
the ultimate object was to provide for 
storage-filling of petrol for Defence 
purposes and to provide for quarters 
for Military personnel engaged in that 
process. Hence, the storage-filling of 
petrol is still being continued and 
quarters have also been constructed 
for the personnel. Hence it cannot be 
said that neither the general purpose 
of requisition nor the particular pur- 
pose of requisition now exist”. 


I am ofthe view that this contention of the 
respondents, as stated in the counter-affi- 
davit, does not answer the point. As the 
Supreme Court pointed out there are 
four purposes enumerated in rule 75-A of 
the Defence of India Rules and out of the 
four purposes, one was ‘securing the 
efficient prosecution of the War’ and it is 
for this purpose the land in question was 
requisitioned. Once that purpose does 
not subsist—admittedly the purpose does 
not subsist today—it is not open to the 
respondents herein to retain the land in 
their possession and to put it to some other 
use. The contention of the respondents 
is that it is still used in connection with 
the Defence of India. But that is not the 
original purpose for which the land was 
requisitioned because rule 75-A itself 
distinguishes between ‘for securing the 
defence of British India’ and for securing 
fficient prosecution of the war, and 
having requisitioned the land in question 
for one purpose it isnot open to the 
respondents herein to say that they will 
continue to retain possession of the land, 
even though the original purpose is over, 
but for some other purpose. This is 
exactly what the Supreme Court pointed 
out as requistioning the land on false 
pretences. In view of these considera- 
tions I am of the opinion that the res- 
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pondents have no right whatever to 
retain possession of the petitioner’s land 
requisitioned by the order, dated 3rd 
March, 1944, under rule 75-A of the 
Defence of India Rules. In view of the 
judgment of the Supreme Court referred 
to above the respondents cannot really 
have any defence to this writ petition. 


5. However it was contended on behalf 
of the respondents that the lands in the 
possession of the respondents herein is 
only an extent of 1074} grounds and not an 
extent of 135 grounds 364 square feet as 
contended by the petitioners herein. 
In support of the respective contentions, 
the learned Counsel for the petitioners 
relies on original order of requisition 
itself in which, in the schedule, the extent 
of the land is given, as mentioned already, 
as 5 cawnies 15 grounds 354 square feet 
on the other hand, the learned Counsel 
for the respondents, relies on the discharge 
certificate said to have been signed by the 
petitioners themselves and states that the 
extent of the land is only 1074 grounds. 
In these proceedings under Article 226 
of the Constitution of India, certainly I 
cannot decide this controversy as to what 
exactly is the extent of the lands in 
possession of the respondents herein. 
Prima facie the order of requisition refers 
to the extent of the lands as 5 cawnies 
15 grounds 354 square feet. Whether 
eubsequent to the requisition any portion 
of the land was handed over to the peti- 
tioners or any portion of the land was 
not taken possession of by the respondent 
herein are all matters to be established 
in appropriate proceedings. But all 
that I am interested in holding in this 
particular writ petition is, whatever 
land the respondents have requisitioned 
by the order, dated 3rd March, 1944 in 
exercise of the powers conferred by rule 
75-A of the Defence of India Rules, they 
are not entitled to retain possession of and 
they are bound to return possession to 
the petitioners herein. It is on this basis 
that the writ petition is allowed and a writ 
of mandamus will issue. I make it clear 
that I am not deciding one way or the 
other as to the correctness or otherwise 
of the respective contentions of the parties 
as to the actual extent of the land taken 
possession of and now are in the possession 
of the respondents. No costs. 


V.S. —— Petition allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS., 


PRESENT:—K. Veeraswami, C.J. and P.R. 
Gokulakrishnan, J. : 


The Management of Naga Elec- 
tric Supply Co., Ltd., Madras and others 
. Appellants* 


NAG. ELEC. SUPPLY CO., 


D. 


The State of Madras represented by the 
Secretary to Govermnent, P.W.D. (Electri- 
city), Fort St. George, Madras-9, and 
another, Respondents, 


A) Madras Electricity Supply Undertaking 
P Act, 1954 (Madras Act XXIX 
of 1954), Indian Electricity Act, 1910 (Central 
Act IX of 1910), as amended by Central Act 
(XXXILof 1959), Constitution of India(1950), 
Articles 14, 19 (1) (£), 31 (2), Schedule VIT 
Entry 38, Electricity, Entry 42, (Acquisition 
and Requisitioning of Property) of List ITI— 
Madras Act XXIX of 1954—Within Entry 
42 of List III and constitutionally valid. 


The petitioners are por limited com- 

anies, carrying on the business of distri- 
hating and supplying electrical energy 
within certain places, under licences 
granted by the then Province of Madras 
under the Indian Electricity Act, 1910 for 
a certain number of years. At about the 
time of the expiry of the period of licence, 
the State Government ın exercise of the 
powers under section 4 (1) of Madras 
Act XXIX of 1954 declared that the 
undertakings shall vest in the Govern- 
ment with effect from certain specified 
dates. The validity of Madras Act XXIX 
of 1954 is assailed on the ground of legis- 
lative competency, repugnancy of its 
provisions to the Indian Electricity Act, 
1910 (Central Act) and also violative of 
Articles 14, 19 (1) (f) and 31 (2) of the 
Constitution. On the dismissal of the 
writ petition, the petitioners appealed 
to a Division Bench. 


Held, Madras Act XXIX of 1954 is within 
the legislative competence of the State 
Legislature and is not violative of the 
Constitutional provisions, 





* W.A. Nos. 337, 338, 380, 381 of 1968 and 
W. P. Nos. 4235 and 4236 of 1968. 
22nd October, 1970. 
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Madras Electricity Supply Us i 
Acquisition) Madras Act (XXIX of 1954 
Constitution, Schedule VII, Entry 42, List 
III, Acquisition and requisition of property— 
Within the competence of Madras Legislature— 
Property—Includes undertakings + —Word 
includes tangible intangible, propertyp—Absence 
of word compulsory in the entry—No difference 
to power of eminent domain enshrined in Entry: 
[Para. 3] 


Madras Act XXIX of 1954, which 
empowered the Government to compul- 
sorily acquire an electrical undertaking 
falls within Entry 42 of List III in VII 
Schedule of the Constitution and is within 
the competence of the State Legislature . 


[Para. 3] 


Unlike Entry 9 in List II of the Govern- 
ment of India Act, 1935 which used the 
language ‘‘ Acquisition or requisitioning 
land”, Entry 42 of List III after the 
Seventh Amendment to the Constitution, 
1950, does not use the word “land” but 
“property”. The word “property” 
occuring in Entry 42 should be given the 
widest scope and comprises tangibles and 
intangibles. [Para. 2] 


Property means a bundle of rights, which 
need not necessarily be physical assets, 
but may include also a going concern or 
an undertaking. [Para. 2] 


The omission of the word ‘ compulsory’ 
in Entry 42 in List III of the Constitution 
does not make any difference to the power 
of eminent domain enshrined in that 
Entry. Acquisition or requisitioning in 
the nature of things implies and pre- 
supposes statutory compulsion. [Para 3] 


LTD. P. STATE OF MADRAS. 


The right to purchase by exercising the 
option under the Central Act, 1910 
is not referable to the power under 
Entry 42 of List III which is independent 
of an agreement providing under com- 
pulsion of law for an option to purchase. 


[Para, 3] 


©) Madras Electricity Supply Undertaking 
Acquisition) Madras Act (XXIX of 1954) 
Indian Electricity Act, 1910 (Central Act IX of 
1910) as amended by Central Act XXXII o 
1959, Constitution of India (1950), Artic 
254 (1) and (2) and Schedule VII, List III, 
Entries 38 and 42—Central Act and Madras 
Act—Laws with respect to difftrent matters 
—No inconsistency or repugnancy—Rule of 
pith and substance. 
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The Central Act and the impugned State 
Act being laws with respect to different 
matters enumerated in the Concur- 
rent List, no question of inconsistency 
between the two sets of laws made by 
Parliament and by the State Legislature 
can arise to attract Article 254 (1) or (2) 
of the Constitution. [Para. 6] 


Madras Act XXIX of 1954 which inter- 
vened between the Central Acts IX of 
1910 and XXXII of 1959 is at variance 
with the essential provisions in either of 
the Central Acts, in regard to the occasion, 
and mode, purchase, basis and mode of 
determination of compensation. Such 
variance is not within the purview of 
Article 254 (1) and (2) of the Constitution, 
and does not affect the validity of Madras 
Act XXIX of 1954. [Paras. 5 & 6] 


The pith and substance of the Central 
Acts is that they are laws providing for 
the gencration, supply, distribution and 
use of electricity, and as such, are laws 
on electricity, within the purview of 
Entry 38 of the Concurrent List. It is 
true that they provide also for option to 
purchase the undertaking in the manner 
provided therein. But that does not 
make them laws any more than on 
electricity under the said Entry. 


[Para. 6] 


The conditions as to the option of purchase 
provided in the Central Acts is the result of 
an agreement, though compelled by law. 
It is not a provision providing for acquisi- 
tion in the ordinary legal sense of the term 
related to power of eminent domain 
which is exercised without reference to 
and independent of any agreement. 


[Para. 6] 


(D) Madras Electricity Supply Undertaking 
Acquisition Act, 1954 (Madras Act XXIX of 
1954) and Constitution of Indta (1950), 
Article 19 (1) (f)—Cancellation of license— 
Acquisition of undertaking—No violation of 
Article 19 (1) (f). 

Madras Act XXIX of 1954 nowhere 
provided for ‘cancellation of licence. 
It is entirely a measure providing for 
‘acquisition of undertakings other than 
those belonging to and under the State 
Electricity Board. The cancellation, if 
any, of the license is not by reason of any 
express provision of the Act, but because 
of the acquisition of the undertaking in 
exercise of the powers under section 4 (1) 
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ofthe Act. Itisnot unreasonable or void 
as violating Article 19 (1)(f) of the Consti- 
tution. - [Para. 7] 
W:A.Nos. 337 and 338 of 1968:—Appeals 
under clause 15 of the ' Letters Patent 
against the order of the Honourable Mr. 
Justice Kailasəm dated 31st July, 1968 
and made in the exercise of the Ordinary 
Original Jurisdiction in W.P. Nos. 703 
and 704 of 1968 presented to the High 
Court under Article 226 of the Constitu- 
tion of India to call for the records in 
G.O.Ms. Nos.39 and 38, Public Works 
Department (Electricity), dated 12th 
January, 1968 and to issue writs of 
mandamus forbearing the Government 
from enforcing the aforesaid Government 
Orders on the ground that Madras Act 
XXIX of 1954 and the G.O. Nos. 39 and 
38, dated 12th January, 1968 issued 
thereunder are both void and ultra vires 
the Central Act IX of 1910 and Amend- 
ment Act XXXII of 1959. ; 


W.P. Nos. 380 and 381 of 1968 :—Appeals 
under clause 15 of the Letters Patent 
against the order of the Honourable 
Mr. Justice Kailasam, dated 31st July, 
1968 and made in C.M.P. Nos. 3475 and 
3477 of 1968 presented to the High Court 
to implead the petitioner therein as 
party-respondent to the aforesaid W.P. 
Nos. 703 and 704 of 1968 respectively. 


W.P. Nos. 4235 and 4236 of 1968:— 
Petitions under Article 226 of the Consti- 
tution of India to call for the records in 
G.O.Ms. Nos. 38 and 39, P.W.D. (Electri- 
city) a ase dated 12th January, 
1968 and issue writs of mandamus for- 
bearing the second respondent-Govern- 
ment from enforcing the aforesaid Govern- 
ment Orders on the ground that Madras 
Act XXIX of 1954 and the above Govern- 
ment Orders are both void and ultra vires 
the Indian Electricity Act, 1910 and 
Amendment Act XXXII of 1959. 


V.K. Thiruvenkatachari for A. Balasubra- 
maniam and A.R. Ramanathan, and N. 
Sivasankaran, for Appellants. 


The Advocate-General and Government 
Pleader, for Respondents. 

The Order of the Court was made by _ 

Veeraswami, C.7.—The validity of the 
Madras Electricity Supply Undertakings 
(Acquisition) Act, 1954 (Madras Act 
XXIX of 1954) is assailed on grounds of 
legislative competency, repugnancy of 


i. 


its provisions to those of the Indian 
Electricity Act, 1910 (Central Act 
IX of 1%10) as amended by.. the 
Indian . Electricity (Amendment) Act, 
1959 (Central Act XXXII of 1959), and 
also as violative of Articles 14, 19 (1) (f), 
and 31 (2) ofthe Const'tution. Kailasam, 
J., held against the appellants, the Naga- 
pattinam Electric Supply Co., Ltd., and 
the Kumbakonam Electric Supply Cor- 
poration Ltd. Both are public limited 
companies incorporated under the Com- 
panies Act, 1913, and carried on the busi- 
ness of distributing and supply electrical 
energy Within the limits respectively of 
Negapatam and of the revenue taluks of 
Roainb akan: Papanasam and part of 
Thanjavur taluk. They did so under 
licences granted by the then Province of 
Madras under the Indian Electricity Act, 
1910. The licence in favour of the first 
of them was under G. O. Ms. No. 1822 
Works, dated 22nd August, 1933, for a 
period of twenty years in the first instance. 
It was renewed for further periods of 
seven years each as provided in the 
licence. The current licence is due to 
expire on 22nd August, 1974. ,The other 
appellant’s licence was under G.O. Ms. 
No. 1230 Works, dated 15th April, 1930, 
on similar terms of initial duration and 
renewals. The current licence in‘ its 
case is due to expire on 15th April, 1971. 
By G.O.Ms. No. 39 Public Works and 
by G.O. Ms. No. 38 Public Works, both 
dated 12th January, 1968, the State 
Government in exercise of its powers under 
section 4 (1) of Madras Act (XXIX of 
1954), declared that the two undertakings 
shall vest in the Government with effect 
from 15th July, 1968 and 15th June, 
1968, respectively. The appellants then 
moved, but unsuccessfully, by separate 
petitions on 21st February, 1968, for writs 
directing the Government to forbear from 
enforcing its vesting orders, on the ground 
that they were void and ultra vires of the 
Central Acts (IX of 1910) and (XXXII 
of 1959). , 


2. The attack on Madras Act (XXIX of 
1954), as being incompetent is on the twó- 
fold premises that (1) Electricity under- 
taking as a going concern, is an intangible 
asset which is not ‘ property’ within the 
meaning of Entry 42 of the Concurrent 
List, “‘ Acquisition or requisitioning of 
property”; and, that (2) Acquisition of 
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the undertaking could, in any case, be 
only in terms of the license and not merely 
by statutory compulsion independent of 
such terms. Entry 9 in List II in the 
Seventh Schedule to the Government of 
India Act, 1935, authorised the Provincial 
Legislature to make a law with respect to 
compulsory acquisition of land. Section 
299 (2) of that Act stated that neither 
the Provincial, nor the Federal Legislature 

power to make a law authorising 
compulsory acquisition for public pur- 
poses of any land, or commercial or 
industrial undertaking, or any interest in 
orin any company owning any commercial 
or industrial undertaking, unless the law 
provided for the payment of compensa- 
tion for the property acquired. Under 
the scheme of distribution of power within 
the Federal and Provincial Legislature, 
the British Parliament did not grant to 
either of them any power to make a law 
for compulsory acquisition of a com- 
mercial or industrial undertaking, but 
left it to the Governor-General in his dis- 
cretion to empower either of them to 
enact such a law, In the absence of such 
authorisation, Rajahmundry Electric Supply 
Corporation Lid. v. The State of Andhra}, 
struck down the Madras Electricity 
Supply Undertakings (Acquisition) Act 
(XLIII of 1949), as incompetent for the 
Provincial Legislature to make it. Itwas 
held that the acquisition of commercial 
or industrial undertaking not being the 
subject-matter of any Entry in any of the 
three legislative Lists, neither the Federal 
Legislature nor the Provincial Legislature 
could enact a law with respect to com- 
pulsory acquisition of a commercial or 
industrial undertaking. The Constitution 
of India provided Entry 33 in List I, 
“ Acquisition or requisitioning of pro- 
perty for the purposes of the Union ” ; 
Entry 36 in List II “ Acquisition or requi- 
sitioning of property’’, except for the pur- 
poses of the Union, subject to the provi- 
sions of Entry 42 in List III which was 
as to principles on which compensation 
for property acquired requisitioned for 
the purposes of the Union or of a State 
or for any other public purpose is to be 
determined, and the form and the manner 
in which compensation is to be given. 
The Constitution (Seventh Amendment) 
Act, 1956, deleted the three Entries and 
a ee LS An 


1, (1954) $.C.J. 310: (1954) S.CR.779: (1954) 
1M.L.J. 493 : ALR, 1954 S.C. 251, 
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substituted Entry 42 in List III by the 
existing Entry, ‘‘ Acquisition and requisi- 
tioning of property ”. In the circumstan- 
ces, therefore, West Ramnad Electric Distri- 
bution Co., Ltd. v. The State of Madras}, 
upheld the validity of Madras Act (XXIX 
of 1954). Itwent upon the assumption that 
it was competent for the State Legislature 
to enact it. Unlike Entry 9 in List II of the 
Government of India Act, 1935, which 
used the language ‘‘ Acquisition or requisi- 
tioning of land”, Entry 42 in List III 
after the Seventh Amendment does not 
use the word “land”? but “property”. 
“ Property ”? was also the word that had 
been used in Entry 33 in List I, and 
Entry 36 in List II before the Seventh 
Amendment, and there was no provision 
in the Constitution corresponding to 
section 299 (2) of the Government of 
India Act, 1935. In view of this history, 
and the deliberate change in language, 
the word “ property” in Entry 42 of List 
III as it occurs now, should be given the 
widest scope. There is no reason why 
“ property”’ in Entry 42 is to comprise of 
only tangibles, and not intangibles. In 
our view neither Article 19 (1) (f) nor 
Article 31 (2) inwhich the word ‘‘ pro- 
perty” occurs compels us to give Entry 
42 in List III a narrower scope excluding 
intangibles. In fact, in the context of 
the guarantee by Article 19 (1), the word 
“ property” in clause (f) should include 
ail forms of assets, tangible or intangible. 
So too, we think the expression “‘ pro- 
perty” in Article 31 (2) as substituted by 
the Constitution (Fourth Amendment) 
Act, 1955, and even before it, comprehends 
an undertaking like the Electricity under- 
takings in question. Property means a 
bundle of rights, which need not neces- 
sarily be physical assets, but may include 
also a going concern or undertaking. 
Construing this very Entry 42, the majo- 
rity judgment in R.C. Cooper v. Union of 
India*, held that power to rae for 

uisition of property in t Entry 
included the power to legislate for acquisi- 
tion of an undertaking. After pointing 
out that property meant the highest right a 
man could have to anything and included 
not only assets, but the organisation, lia- 


1. (1963) 2 S.C.R. 747 : (1964) 1 An.W.R. 
es 090 1 SCJ, 484 : (1964) 1 M.L.. 
(S.C) 126 : AI S.C. 1753. 

2. (1970) 1 S.C.J. 564: (1970) 11 Comp.L.J, 
244 : 40 Comp. Cas. 325; A.LR. 1970 S.C. 564. ` 
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bilities and obligations of a going concern 
as a unit, it was held that an undertaking 
in section 4 of (Central Act XXII of 
1969), meant a going concern with all its 
rights, liabilities and assets as distinct 
from various rights and assets which 
composed it, 


3. We are also not impressed by the con- 
tention that omission of the word ‘ com-| 
pulsory’ in Entry 42 in List III of th 
Constitution made any difference to the 
power of eminent domain enshrined in 
that Entry. Acquisition or requisition 
ing in the nature of things implies and 
presupposes statutory compulsion. i 
defining the meaning of ‘‘compulsory 
acquisition”, 1G Halsbury’s Laws of 
England, at page 4, points out that: 


“ Where the acquiring authority has 
power to acquire only by agreement, 
this instance is no different from an 
ordinary purchase and sale .” 


But where there has been an exercise of 
compulsory powers in pursuance of a 
notice to treat, in this case it can be said 
strictly to have been an exercise of 
compulsory powers, the service of notice to 
treat being not in itself an exercise of 
compulsory powers. In Fazilka Electric 
Supply Co., Lid. v. Commissioner of Income- 
tax, Delki}, the view was expressed by the 
Supreme Court that for purposes of 
section 10 (2) (vit) of the Indian Income- 
tax Act, 1922, a compulsory purchase 
mentioned in the second proviso to sub- 
section (1) of section 7 of the Indian 
Electricity Act, 1910, was not a compulsory 
acquisition in the sense that it is without 
reference to, and independent of any 
agreement by the licensee. The Supreme 
Court held that section 7 merely provided 
for an option of purchase to be exercised 
on the expiration of certain periods 
agreed to between the parties, and not for 
compulsory acquisition. Entry 42 of 
List III authorises the State Legislature 
to make a law to acquire or requisition 
an undertaking compulsorily and inde- 
pendent of any agreement between the 
parties providing for option of compulsory 
purchase. We do not think that Gujarat 
Elertrigity Board v. Shkantilal R. Desai? 
departed from the view in Fazilka Electric 


1. ) 1 S.CJ. 627 : 46 LT.R. 127 : ALR, 
1963 SC. 464. 
2. (19).1 SCR. 580, 


fi} 


Supply Co.,Ltd. v. Commissioner of Income-tax, 
-Delhi', but only held that a sale com- 
pelled by law might also be a sale under 
the Sale of Goods Act, but that did not 
mean that the right to purchase the under- 
taking did not vest in the concerned autho- 
rity by virtue of section 7. The Court 
further pointed out that the right might 
accrue either because it was directly 
conferred by section 7, or because it was 
obtained as a result of a contract com- 
pelled by that section, and that in either 
case it was a right obtained by the autho- 
rity of section 7. The right to purchase 
by exercising the option under the provi- 
sions of the Indian Electricity Act,1910, is 
not referable to the power under Entry 42 
of List III which is independent of an 
agreement providing under compulsion 
of law for an option to purchase. Madras 
Act (XXIX of 1954) which empowered 
Government to compulsorily acquire an 
electrical undertaking squares with Entry 
42 of List III in the Seventh Schedule of 
the Constitution, and is within the com- 
petence of the State Legislature. 


4. The more important ground of the 
appellants is one based on repugnancy. 
But even here we are not satisfied that it 
is of much substance. There is certainly 
repugnancy in the sense that the provi- 
sions of Central Act (IX of 1910), and the 
Amending Act (XX XITof 1959)on the one 
hand, and those of Madras Act (XXIX 
of 1954), as to the manner of purchase or 
acquisition, as the case may be, and the 
basis for and the mode of determining 
the value or compensation, as Well as the 
occasion for such purchase or acquisition, 
or who is entitled to purchase or acquire 
the undertaking. Central Act (IX of 
1910), is a law relating to the supply and 
use of electrical energy. It provides for 
grant of licences by the State Govern- 
ment on certain terms which include their 
‘intial duration and of renewals. The 
State Government is empowered to 
revoke a license if public interest required 
it in the specified cases at the expiration 
‘of such periods not exceeding a term of 
years and of such subsequent period not 
exceeding a lesser stated time limit as 
provided for in the license. A local 





gc, 096) 1 SCJ. 7: ALR, 1963 S£. 
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authority had the option of purchasing 
the undertaking, and on its election to 
purchase, the licensee should sell the 
undertaking to it on payment of fair 
market value at the time of the purchase 
of the lands, buildings, works, materials 
and plants of the licensee with the 
solatium of not exceeding 20 per cent. of 
such value as is stipulated in the license 
on account of the compulsory purchase. 
But if the local authority does not elect to 
parrhat, the State Government had 
ike option upon the like terms and condi- 
tions. But in the case of revocation, 
however, the duration of the license or 
renewal hasnorelevance. Buton revoca- 
tion, the State Government may require a 
local authority to exercise the option to 
purchase or, if it does not desire to do 30, 
the State Government might exercise the 
option. Notwithstanding the earlier pro- 
visions, the State Government was invest- 
ed with the power to vary the terms and 
conditions of the permit upon which, and 
the periods on the expiration ofwhich the 
licensee should be bound to sell his under- 

g., Having regard to the nature of 


the business of the undertaking, sufficient 


notice of the election to exercise the option 
has been provided for the licensee. 
Subsequently in 1948, the Electricity 
(Supply) Act, provided for, inter alia 
constitution of State Electricity Board, 
as part of the country-wide scheme for 
rationalisation of the production and 
supply of electricity, and generally for 

measures conducive to electrical 
development. Having regard to the pro- 
visions of the Act, and the experience so 
far gained, the Central Act (IX of 1910), 
underwent drastic amendments intro- 
duced by Act (XXXII of 1959). The 
provisions relating to the grant of licenses 
remained the same, but it was provided 
that before granting license, it was neces- 
sary to consult the State Electricity Board. 
Power to revoke licenses in the specified 
cases was retained, but there was a slight 
change as to how it should be exercised, 
and also in regard to the notice before 
revocation. option to purchase 
license has been revoked, was shifted 
to the State Electricity Board, and if it 
was not willing to purchase, it was given 
to the State Government and in case the 
State Government also did not desire 
to purchase, the option vested with the 
local authority concerned. In respect 
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of purchase otherwise than following 
revocation, the Amending Act provides 
that the State Electricity Board shall have 
the option to purchase the undertaking 
in the case of a license granted before the 
amendment, on the expiration of each 
such period as is specified in the license, 
and in the case ofa license granted after it, 
onthe expiration ofsuch period not exceed- 
ing twenty years and of every such subse- 
quent period, not exceeding ten years, as 
shall be specified in that behalf in the 
license. The Board shall exercise the 
option by serving upon the licensee a 
written notice of not less than one year 
requiring the licensee to sell the under- 
taking to it at the expiry of the relevant 
period. But if the State Electricity 
Board has not been constituted, or if it 
exists and it was not willing to purchase 
the undertaking, the State Government 
has a like option. In case the State 
Government is unwilling, the option goes 
to the local authority. By the amend- 
ment a new power is vested in the State 
Government to amend a license if, in its 
opinion, public interest permits it, and in 
exercise of this power, the State Govern- 
ment may alter or amend any of the 
terms and conditions of the license, 
including the provisions specified 
insection 3, sub-section (2), clause (f). 
This is a large and extensive power which 
the State Government can exercise as it 
thinks fit, but only subject to its opinion 
that public interest permits it. Then 
there are in the Amending Act provisions 
as to vesting of the undertaking in the 
purchase, and for determination of pur- 
chase price which shall be the market 
value of the undertaking at the time of the 
purchase, or where the undertaking has 
been delivered before the purchase, at 
the time of the delivery of the undertaking 
and if there is any difference or dispute 
regarding such purchase price, the same 
should be determined by arbitration. 
The market value of an undertaking shall 
be deemed to be the value of all lands, 
buildings, works materials and plant of 
the licensee, but excluding certain items 
mentioned in section 7-A (2). If the 
undertaking is sold to a local authority, 
the purchase price shall be such as the 
State Government, having regard to the 
market value of the undertaking at the 
time of the delivery of the undertaking, 
may determine. This scheme for pay- 
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ment of market value and the determina- 
tion of the market value, would apply also 
to a purchase consequent on revocation 
ofalicense. A general power for Govern- 
ment to vary the terms of purchase has 
also been embodied in the original Act 
by the amendment. Notwithstanding 
anything in sections 5, 6 and 8, the State 
Government may, in any license to be 
granted under the Act, vary the terms 
and conditions upon which, and the 
ated on the expiration of which, the 
icensee shall be bound to sell his under- 
taking, or direct that, subject to such 
conditions and restrictions, if any, as it 
may think fit to impose, the provisions 
of the said sections or any of them shall 
not apply. 


5. On the contrary, Madras Act (XXIX 
of 1954), by section 4 empowers the 
Government to declare, by an order in 
writing, that any undertaking shall vest in 
it on the date specified,such date not being 
earlier than four months from the date of 
the declaration, the Government is further 
empowered to postpone the date from 
time to time, subject to a maximum 
period of one year from the date originally 
fixed, and by section 5, it lays down the 
ieee yar for determining compensation 
payable to a licensee. It says that com- 
pensation shall be determined under any 
one of the Bases A, B and C specified in 
the section. The choice of the Bases of 
compensation A, Band G is, by section 8, 
left to the accridited representative of 
the licensee who should appoint him 
within three months of the receipt of an 
order under section 4 (1), intimating the 
vesting date. It may be seen ,therefore, 
that Madras Act (XXIX of 1954) which 
intervened between the Central Acts 
(IX of 1910), and (XXXII of 1959) 18 at 
variance with the essential provisions 
in either of the Central Acts, in regard to 
the occasion, and mode, purchase, basis 
and mode of determination of compensa- 
tion. 


6. Butwe are clearly ofopinion that such 
variance is not within the purview o 
Article 254 (1) and (2), and does not 
affect the validity of Madras Act (XXIX 
of 1954). The pith and substance of the 
Central Acts is that they are laws pro- 
viding for the generation, supply, distri- 


tü 
bution and use of electricity, and as such, 
are law on electricity, within the purview 
of Entry 38 of the Concurrent List. It is 


true that they provide also for option to 
purchase the undertaking in the manner 


provided therein. But that does not ` 


make them laws any more than on electri- 
city under thesaidentry. Fazilka Electricity 
Supply Co., Lid. v. Commissioner of Income-tax, 
Delfi}, beld that the true scope and effect 
ofsection 7 of Central Act IX of 1910 was 
merely to provide for an option of purchase 
to be exercised on the expiration of certain 
periods agreed to between the parties, 
and that did not provide for a compulsory 
purchase or compulsory acquisition with- 
out reference to and independent of 
any agreement by the licensee. Again 
the Supreme Court emphasised this aspect 
in Gujarat Electricity Board v. Shantilal 
R. Desai®. The Court observed that 
while, as held in Fazilka Electricity Supply 
Co., Lid. v. Commissioner of Income-tax, 
Delki!, the condition as to the option 
of purchase either by the local authority 
or by the Government was the result ofan 
agreement between the applicant who 
had applied for license, and the Govern- 
ment which granted the license, it was 
nonetheless a sale compelled by law, and 
one under the Sale Be ooi Act. We 
have already noticed in Rajahmundry Elec- 
tric Supply Corporation Lid. v. The State of 
Andhkra*, which held that the Madras 
Electricity Supply Undertakings (Acqui- 
sition) Act (XLIII of 1949) was not a 
law on electricity, but a law on acquisi- 
tion of electricity undertaking, and as 
such it was invalid for want of State 
Legislative power to enact it. Once it is 
held that the condition as to the option 
of purchase provided in the Central Acts 
is the result of an agreement, though 
compelled by law, it is at once clear that 
it is not a provision providing for acquisi- 
tion in the ordinary legal sense of the 
term related to power of eminent domain 
hich is exercised without reference to 
and independent of any agreement. 
Further, as held in R.C. Cooper v. Union 
of Indiat, power to legislate for acquisi- 





1. (1963) 1 S.C.J. 627: ALR. 1963 S.C. 464. 
2 EA 1 S.C.R. 580. 


1954) 1 _M.L.J. 493 : SEY S.C.J. 310 : 
(1954) S.C.R. : ALR. 1954 S.C. 251. 
os (1970) 1 S.C.J. 564 : (1970) 1 Comp.L.J. 
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tion of property is exercisable only under 
Entry 42 of List III, and not as an inci- 
dent of the power to legislate in respect 
of a specific head of legislation in any 
of the three lists. The Central Acts 
and the impugned State Act being laws 
with respect to different matters enume-| - 
rated in the Concurrent List, no question 
of inconsistency between the two sets of 
laws made by Parliament, and by the 
State Legislature can arise to attract 
Article 254 (1) or (2.) The appellants’ 
ground based on repugnancy, therefore, 
fails. - 


7. On the ground that the impugned 
Act in effect provides for cancellation of 
a license at any time, itis said that the 
Act is unreasonable and void as violati 
Article 19 (1) (f) of the Constitution. 
We fail to see any merit in this contention. 
Madras Act XXIX of 1954 has nowhere 
provided for cancellation of license. I 
is entirely a measure providing for acquisi- 
tion of undertakings other than tho 
belonging to and under the control o 
State Electricity Board. The cancel- 
lation, if any, of the license is not b 
reason of any express provision of the 
Act, but because of the acquisition of the 
undertaking in exercise of the powers 
under section 4 (1). It is next contended 
that the electricity licenses all over 
India, including Tamil Nadu, have fixed 
successive periods, revocable with acqui- 
sition under specified conditions as to 
notice, and that if Madras can under the 
impugned Act terminate a license, the 
Act violates Article 14. But in our view, 
the underlying essential that a special 
provision of law in Madras by reason of 
the Presidential consent is to be regarded 
as part of a parliamentary law on the 
same matter, is erroneous, and, therefore, 
the contention that such a State law must 
be tested by Article 14 to see why Madras 
should differently treat it, cannot be 
sustained. As we said that the Central 
enactments and the impugned State Act 
are on two different subject-matters of 
the Concurrent List in the concurrent 
field of power. Even if the State law is 
on the same subject, which has pro- 
visions different from those in the Central 
enactments on the same subject-matter, 
or topic or power, we do not think that 
there is any room for applying Article 14 
on the basis that the same parliamentary 
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law arbitrarily treated Madras differently 
from other States. The three alternative 
bases, A, B and C of determining compen- 
sation as provided in section 5 of Madras 
Act XXIX of 1954 were held by the 
Supreme Court as not violative of Article 
31 Bh It was pointed out that Article 
31 (2) required, in the context of a law 
with reference to Entry 42 of List III, 
that the principles laid down by the 
Legislature for determination of compen- 
sation must be such as to ensure a just 
equivalent of what the owner has been 
deprived of. Referring to the 3 bases, 
the Supreme Court in West Ramnad 
Electric Distribution Co., Ltd. v. The State of 
Madras}, held that although in none of 
them the Legislature referred to the 
market value of the undertaking, that 
itself could not justify a contention that 
what was intended to be paid by way of 
compensation must necessarily mean such 
less than the market value. On that 
view of the matter which prevails, it 
cannot be held that section 5 providing 
for determination of compensation on the 
alternative bases A, B or C offends Article 
31 (2). The appeals and writ petitions 
are dismissed with costs in each of Writ 
Appeal Nos. 337 and 338 of 1968. 
Counsel’s fee in each of them Rs. 250. 
No costs in the other writ appeals and 
writ petitions. 


V.S. 


——— 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS 


Present.—G. Ramanujam, J. 


The South India Icsurance Company, 
Bombay, with Head Office at Jamshedji, 
Tata Road, Fort, Bombay. 

... Appellant* 


U. 


Lakshmi and others Respondents. 
Motor Vehicles Act (IV of 1939), sec- 
tions 31 and 36—Scope—Insured trans- 
ferring the ownership of the vehicle—Liability 
of the Insurer to indemnify the insured, if comes 
to an end—Change of registry under section 31, 
if a condition precedent T the transfer of 
ownership of the vehicle. 


Where a person states in the proposal that 
he is the owner of the vehicle to be insured 
and gets his vehicle insured on that basis, 
the insurer will be entitled to avoid lia- 
bility if the owner of the vehicle has trans- 
ferred the vehicle to another before the 
accident. Notwithstanding the fact that 
the registry under section 31 of the Motor 
Vehicles Act continued in the name of 
the insured, the contract of insurance and 
along with it the liability of the insurer 
to indemnify the insured comes to an end 
as soon as the vehicle is transferred by 
the insured to another. It is true that 
the provisions of section 96 of the Motor 
Vehicles Act sets out the defences that 
are open to an insurer in a claim by 
third parties based on the contract of 
insurance. But they cannot be said to 
be exhaustive. Having regard to the 
fact that under the general law, the con- 
tract of insurance comes to an end on 
the transfer of the vehicle, it is not possible 
to say, relying on section 31, that the 
policy of insurance is kept alive so far as 
the claims of third parties are concerned 
notwithstanding the transfer. Though 
the principle of compulsory insurance 
against third party risk helps third parties 
to believe that, if they, through no fault 
of their own have the misfortune to be 
injured or killed by a motor accident 
they or their dependants would be certain 
of recovery of damages even though the 


ee 


#A.A.O, Nos, 65, 66 and 67 of 1969. 
9th December, 1970. 
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wrong-doer is an impecunious person, the 
provisions intended to effectuate the 
compulsory insurance cannot by any 
stretch of imagination bring into the 
contract of assurance which ceases to 
exist, by introducing exceptions and condi- 
tions other than those mentioned in 
section 96. [Para. 13.] 


Appeal against the Order of Court of the 
Motor Accidents Claims Tribunal (Prin- 
cipal Subordinate Judge), Tiruchira- 
palli, dated 24th November, 1967 and 
made in M. A. O. T. O. P. Nos. 1 of 
1967, 2 of 1967 and 3 of 1967 respectively. 


M. P. Subramaniam and K. L. Krishnan, 
for Appellant. 


B. Kalyanasundaram, V. John, P. Raja- 
manickam, T. R. Rajagopalan, P. Raghaviah, 
and Chakrapani, for Respondents. 


The Court delivered the following 


Jupecment.—On 21st August, 1964 at 
about 10-30 p.m. one Chinnathambi 
Udayar along with Rajakannu Udayar, 
Lakshmana Udayar were returning in 
three bullock carts driven by them from 
Pudukkottai to Kandarvakottai. While 
they were returning, the lorry M.D.O. 
No. 2914 proceeding towards Pudukottai 
dashed against the said three bullock 
carts coming in the opposite direction. 
As a result of the accident Chinnathambi 
Udayar and Rajakannu Udayar died and 
Lakshmana Udayar was seriously injured. 
Two bulls of Chinnathambi Udayar and 
three other bulls also died, and all the 
three carts got damaged. The accident 
is alleged to have taken place due to the 
rash and negligent driving of the driver 
of the Lorry MDO No, 2914 belonging to 
the second respondent in all these appeals 
and insured with the appellant herein. 


2. The widow of Chinnathambi Udayar 
filed a claim M.A.C.T.O.P. No. 1 
of 1967 before the Motor Accidents 
Claims Tribunal, Tiruchirapalli, claiming 
a sum of Rs. 15,000 for his death and 
Rs. 1,600 towards the value of the bulls 
and cart. She claimed that Chinna- 
thambi Udayar was aged only 30 years 
and he was earning an annual income of 
Rs. 3,000 per year and that by the death 
of her husband she has suffered a damage 
at the rate of Rs. 3,000 per year. Calcu- 
lating for a period of 30 years she worked 
out the total damages sustained by her at 
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Rs. 90,000 but, however, she restricted 
her claim to Rs. 15,000. 


3. The father of the deceased Rajak- 
kannu Udayar filed M.A.C.T.O.P. No. 
2 of 1967 claiming a compensation of 
Rs. 15,000 in addition to a sum of 
Rs. 950 being the value of the cart and 
one bull which died. His case was that 
he is the father of the deceased, who was 
aged 21 at the time of his death, that the 
deceased was supporting the family by 
getting an income of Rs.. 3,000 per- year 
and that taking his normal expectation 
of life at 60 years, he would have earned 
a sum of Rs. 1,20,000. But the has 
restricted his claim Rs. 15,000 only. 


4, Lakshman Udayar who got injured 
in the accident claimed a sum of Rs. 7,200 
Rs. 500 being the medical expenses, 
Rs. 1,800 being the loss of income for 9 
months when he was treated for the 
injuries, Rs. 4,000 being the compen- 
sation for the injury and mental pain, and 
Rs. 900 being the cost of the bulls 
and the cart. 


5. These claims were resisted by the 
second respondent herein, alleged to be 
the owner of the lorry and appellant, 
insurance company. Another insurance 
company, who is the third respondent 
herein, was also cited as a respondent 
before the lower Court in some of the 

etitions but as it was established that it 

ad not insured the lorry in question at 
the relevant time, as against it had been 
dismissed by the lower Court and we are 
not concerned with the third respondent 
any more. The case of the second res- 
pondent herein M.A.C.T.O.P. No. 1 of 
1967 was that his driver was driving the 
lorry with great care and caution, that 
the accident was not caused due to his 
rashness or negligence, that the accident 
could have happened due to the break- 
down of the vital part of the machinery 
in the lorry, that the accident had happen- 
ed owing to reasons beyond the control 
of the driver and that in any event the 
deceased and the injured were also guilty 
of contributory negligence. He also 
stated that the amounts claimed were 
excessive and imaginary. However, he 
put forward a different casein M.A.G.T. 
O.Ps. Nos. 2 and 3 of 1967. Therein he 
stated that he was not liable for damages 
since on the date of accident he had 
parted with his interest in the lorry toa 


356. 


third party, ‘in addition to his plea that 
the claim in that cae was excessive and 
exaggerated. ; 


6. The appellant herein originally 
contended that the accident was not due 
to the negligence of the driver and, that 
the damages claimed in each of the peti- 
tions are excessive. The appellant, after 
seeing the.written statement filed by the 
second respondent that the lorry has 
been transferred to a third-party and 
that he is not therefore liable to answer 
the claim, sought to-file an additional 
written statement invoking the pro- 
visions of the Civil Procedure-Code, but 
the Tribunal rejected the request hold- 
ing that all the provisions of the Civil 
Procedure Code, have not been made 
applicable to a procéeding before the 
Claims Tribunal and under rule 18 of 
the Tribrmal Rules only a few nrovisions 
of the Civil Procedure Code, have been 
made applicable to these proceedings. 
That Order was taken in revision to this 
Court and Anantanaravanan, C.J. in 
South India Insurance Co.. Ltd. v. Lakshmi}, 
held that, though under the Madras 
Motor Accidents Claims Tribunal Rules 
certain provisions of the Code of Civil 
Procedure, alone was made applicable to 
proceedings before the Claims Tribunal. 
nevertheless the Tribunal is not divested 
of an inherent power to permit such other 
poe as are rendered imperative 

y the principles of natural justice, and 
that the principle of section 151, Civil 
Procedure Code, has an intrinsic appli- 
cation to all judicial and or quasi-judi- 
cial tribunals, though the section itself 
may not apply. It was further held that 
the filing of an additional written state- 
ment disclaiming liability on the ground 
that the insured vehicle had been parted 
with by the second respondent was not 
necessary as the question involved was 
one of law and that there can be no 
bar or prohibition to raise a legal defence 
even if the appellant had not been per- 
mitted to file an additional written state- 
ment, and the relevant observations are 
as follows : 


“In the present case, in two of the 
` elaims, the-proprietor of the concerned 
‘vehicles has taken the plea that, prior 
1 to the date of the accident the vehicle 
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was tranferred to another person, so 
that there was no subsisting legal 
liability on his part. Therefore, it is 
always open to the company to urge 
that if such transfer be true the com- 
pany has no legal liability in respect 
of the claims for damages arising out 
of the accident. Strictly speaking, no 
additional written statement!to this 
effect is necessary, since it is a pure 
question of law related to a pleading. 
which is already on the record.” 
When the claims were taken up for trial 
before the Tribunal evidence was adduced 
by all parties on all the issues. But the 


. Tribunal without giving a finding as to 


whether the second respondent had trans- 
ferred the vehicle prior to the accident 
to a third party as contended by him in 
his written statement in one of the claims, 
proceeded to quantify the liability of the 
appellant and the second respondent 
arising out of the accident. It took the 
view that as it was an admitted fact that 
the lorry MDO No. 2914 stood registered 
in the name of the second respondent on 
the date of the occurrence and had been 
insured with the appellant, and that the 
second respondent had not taken any step 
whatever to have the transfer intimated 
to his insurer or notified to the registering 
authority, the claimants have rightly 
proceeded against the appellant and the 
second respondent. In its view, even 
ifthe transfer of the lorry had in fact taken 
place prior to the accident, the rights, 
inter se between the appellant and the 
second respondent, that is the insurer 
and the insured, can be worked out by 
way of separate E e and that 
the rights and liabilities between them 
need not be gone into in these claim 
petitions. The Tribunal, on a considera- 
tion of the evidence adduced in the 
cases fixed the compensation payable to 
claimants in M.A.C.T.O. Ps. Nos.1 and 
3 at Rs. 16,400, Rs. 6,350 and Rs. 4,400 
respectively. ; 

7. The appellant who is the insurer 
of the echicle at the relevant time has 
filed the above three appeals and the 
main contentions of the appellant are 
that the Tribunal is in error in not 
giving a finding as to whether the vehicle 
had been transferred by the second res- 
pondent in favour of third party before 
the date of the accident and if so whether 
the appellant is liable to the claims made 


u) 


against it that the Tribunal was also 
in error in relegating the matter to a 
separate proceeding without deciding 
that basic fact on which depends the 


appellant’s liability. The appellant also ` 


contends that the Tribunal wrongly 
proceeded to pass a decree against the 
insured, that is the second respondent, 
even though the liability of the insurer 
comes only by way of indemnity. On 
the question of the quantum of compen- 
sation the appellant contended that the 
total liability to which it could be made 
liable is restricted under section 95 (2) of 
the Motor Vehicles, Act, 1939, to asum 
of Rs. 20,000 in respect ofany one accident 
and that the Tribunal was in error 
in awarding an aggregate compensation 
exceeding that limit. 


8. In support of its contention that the 
liability of the insurer will cease if the 
vehicle had been physically transferred to 
a third party, notwithstanding the regis- 
tration of ‘the vehicle continuing in the 
name of the insured, reference has been 
made to the following decisions. Bhoo- 
pathy v. Vijayalakshmit, lays down the 
principle that the transfer of ownership ofa 
vehicle will have the legal consequence of 
terminating the contract of insurance, so 
that the company (insurer) will no longer 
be liable under that policy. The Division 
Bench in that case, after an elaborate 
consideration of the relevant decisions on 
the point expressed that in the absence of 
an express stipulation to the contrary 
in the insurance policy, the moment the 
insured parts with his car, the policy 
relating to it lapses because the car is the 
subject-matter or the foundation of the 
contract of insurance. The Bench distin- 
guished the decision of Anantanarayanan, 
J., in Madras Motor Insurance. Co., Ltd. 
Madras v.' Mohamed Mustafa Badsha and 
others*, wherein he expressed the view that, 
whether or not there was aterm in the 
policy touching the matter, the sale by the 
msured of his car during the currency of 
the policy did not or would not in law 
operate to put anend to the policy and to 
enable the insurer to avoid the liability 
against third party risks. The Bench 
was of the opinion that there is nothing in 
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sub-sections (1) and (2) of section 96 of 
the Motor Vehicles Act which warrants 
the view that a sale or transfer of an 
insured car by the insured during 
the currency of the policy does not 
terminate the policy if it clearly 
laid down that the insurer is not liable to 
the transferee for damages awarded to a 
third party for injuries caused by the rash 
and negligent driving of the car on a date 
subsequent to the transfer of ownership. 
The Bench, after referring to the obser- 
vations of Goddard, J.,in Tattersall v. 
Dryadale1, (Reprint) 112 and Peters v. 
General Accident and Life Assurance Cor- 
poration, Ltd.®, held that once a vehicle has 
been parted with by the insured his 
insurance qua that car lapsed and that 
there was no insurance. The view ex- 
pressed in Bhoopathy’s case’ has been 
accepted as correct by another Division 
Bench in Queensland Insurance Co., Ltd. v. 
Rajalakshmi Ammal4, In that decisionit 
has been held that an insurance policy is 
a contract of personal indemnity and the 
insurers cannot be compelled to accept 
responsibility in respect of a third party 
quite unknown to them. 


9. The learned Counsel for the claimants 
does not dispute the legal position as 
enunciated in the above two decisions of 
this Court, but what he contends is that 
the liability of the insurer to third parties 
will continue until the vehicle is registered 
under the provisions of the Motor 
Vehicles Act in the name of the trans- 
feree, and that in fact there is no evidence, 
in these cases, of the transfer the vehicle 
by the second respondent to a third party 
before the date of the accident. On the 
question of fact whether the second res- 
pondent had, im fact transferred the 
vehicle to a third party as alleged by him 
in a written statement filed in one of the 
petitions, the Court below has not gone 
into that question and given a finding 
thereon which, it should kave done before 
making the insurer liable. Therefore, at 
this stage it is not possible to say whether 
there was in fact a physical transfer of 
the vehicle, alleged by the second res- 


1. (1935) AUER. 112. 
2. (1937) 4 AIER. 628. 
3. (1965) 2 M.L.J. 466: 78 L.W. 643: LLR. 
(1966) 2 Mad. 65. 

4. g 1 M.LJ. 151: 39 Comp. Cas. 911: 
83 L.W. 151 : (1970) 1 Comp.L.J. 55. 
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pondent or not. It is because of his 
situation the learned Counsel for the first 
respondent contends that even if there 
has been a physical transfer, unless there 
is a change of registry in the name of the 
transferee, the transferor as well as the 
insurer continue to be liable under the 
policy in respect of third party claim. 
The learned Counsel seeks support for 
this contention from a decision of the 
Delhi High Court in Vimal Rai v. Gurcharan 
Singht, In that case Andley, J., had 
expressed the view that it is not open to 
the insurance company to raise the plea 
in an action by a third party that the 
policy has lapsed by the general law of 
insurance by reason ofasale of the vehicle, 
so long as the sale has not been recognised 
as per the provisions of the Motor 
Vehicles Act. The learned Judge seems 
to think that section 96 (2) having 
specified exhaustively the defences that 
are open to an insurer in a claim by a 
third party, the insurer cannot put 
forward a defence not enumerated under 
that section to avoid his liability under 
the policy of insurance, that the mere 
transfer of a vehicle will not result in 
the lapse of the insurance policy. Ifthe 
transfer had not been recorded as required 
by section 31 of the said Act in the records 
of the Motor Registering Authority, that 
the defence that the policy lapsed by 
operation of the general law of insurance 
by reason of a sale was not one contem- 
plated by section 96 (2) and that the 
statutory liability prescribed qua third 
parties under that Act cannot be got rid 
of by raising a defence not enumerated 
in section 96 (2). According to the 
learned Judge, Motor Vehicles Act being 
a special Act dealing with a particular 
subject it alone should be looked into 
for the purpose of finding out if the condi- 
tions specified therein are satisfied, and 
it is not permissible to go into the general 
law to find out whether the liability of 
the insurer is extinguished and the lia- 
bility of an insurer can be got rid of 
only when the transfer of the vehicle is 
recognised by the Motor Registering 
Authority under section 31 of the Act 
and not otherwise. : 

10. With due respect, I am not inclined 
to agree with the view expressed by 
Andley, J., referred to above. 
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learned Judge seems to think that though 
the contract of insurance might have come 
to an end under the general law it con- 
tinues to subsist third parties until 
the ownership of the vehicle is transferred 
in accordance with the provisions of 
section 31 of the Motor Vehicles Act 
which is a special law and made specific 
inroads into the general law and that 
the object of section 96 of the Motor 
Vehicles Act enabling third parties to 
get compensation from the insurers will 
stand defeated if the insurer is allowed to 
disown liability on the basis of a transfer 
which has not been recognised under 
section 31 of the Act. With respect Iam 
unable to agree that reasoning. 
11. Shawcross on Motor Insurance (2nd 
edition) at page 287 says that the policy 
of insurance stands automatically avoided 
when the assured dies, becomes bankrupt 
or parts with the insured vehicles under 
the English section corresponding to 
section 96 of the Motor Vehicles Act, 
1939. In Tattersall v. Dryadale1, (Reprint 
112) it has been directly laid down that if 
the insured parts with the ownership of 
the insured car the policy of insurance 
relating to it at once lapses. The rele- 
vant observations of Goddard, J., are as 
follows: 
“The policy insured the plaintiff in 
respect of the ownership and user of 
specified car, and when he divested 
himself of his interest inthat car the 
extension clause ceased to have effect.” 
Earlier Lord Buckmaster in the House of 
Lords case in Rogerson v. Scottish Automobile 
and General Insurance Co., Ltd.*, had 
observed as follows: 
“To me this policy depends upon the 
hypothesis that there is in fact an 
insured. When once the car which is 
the subject of this policy is sold the 
owners’ rights in respect of it cease and 
and policy so far as the car is concerned 
is at an end.” 
In Jones v. Welsh Insurance Corporation?, 
the car had been used at the time of the 
accident not by the insured in person in 
connection with his business of a motor 
mechanic, but by his brother for some 
other purpose of carrying goods in con- 
nection with his business of sheep farm. 





1. (1935) Al E.R. 112. 
2. 48 T.LR. 17. 
3. (1937) 4 AIL E.R. 149. 
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Goddard, J., upheld the insurer’s con- 
tention and the learned Judge expressed: 


“The result is that the action fails, 
and must be dismissed, though I come 
to this conclusion with as much regret 
as a judge may properly feel when he 
gives effect to what he decides are the 
legal rights of the parties. For this 
adds another to the growing list of 
cases which show that, in spite of the 
statutory provisions for compulsory 
insurance, persons injured by motor cars 
through no fault of their own may be 
left with no prospect of obtaining 
compensation... . . The public believe, 
and with reason that the Road Traffic 
Acts insure that, if they have the mis- 
fortune to be killed or injured by a 
driver’s negligence, there will at least 
be compensation for themselves or their 
dependants, knowing nothing of the 
pitfalls which still abound in policies, 
in spite of section 12 of the Act of 1934 
Seen’ No legislation can guard against 
the criminal who wilfully drives an 
uninsured car, but it is just as well 
that it should be realised that, though 
there may be a policy in force, and an 
unauthorised person is driving the car 
which causes injury, there is no 
certainty that liability will attach to 
the insurers.” 


In Bhoopathi’s case1, this Court also took 
the same view. If the view of Andley, J., 
is to be accepted even though the insurer 
may not be liable under the policy, the 
provisions of the Motor Vehicles Act will 
make him liable so far as third parties are 
concerned. But the observations of 
Goddard, J., in Jones’ case? and of this 
Court in Bhoopathy’s case? show that the 
terms of the policy of insurance providne 
for non-liability in case of transfer cannot 


be overlooked while considering the - 


liability of the insurer qua third parties 
under the Motor Vehicles Act. When a 
policy of insurance had lapsed by the 
transfer of the insured vehicle by the 
insured as per the terms of the policy, 
section 31 of the Motor Vehicles Act 
cannot have the effect of keeping alive 
such a policy gua third parties, Change 
of registry under section 31 is not a condi- 
tion precedent for the transfer of owner- 
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ship of the vehicle. Section 31 merely 
imposes an obligation both on the trans- 
feror and the transferee of the vehicle to 
notify the transfer. It does not invalidate 
a transfer as such for non-compliance 
with that section. 
12. In Joblin v. Watkins and Roseveare 
(Motors) Ltd.t while considering the 
scope and effect of the registration of a 
vehicle under Regulation 9 (1) of the 
Road Vehicle (Registration and Licens- 
ing) Regulations, 1941, which is similar 
to section 31 of the Motor Vehicles Act 
it was expressed that: 
“Although one reason for the book was 
to make known who was the owner of 
the vehicle to which it referred its 
primary purpose was to show who was 
the person liable to pay the road fund 
licence tax in respect of the vehicle”. 


Croom-Hohnson, J., had specifically held 
that the registration book kept under 
regulation 9 was not a document of title 
and its purpose was only to show the 
person from whom the vehicle tax had to 
be collected. The same principle has been 
laid down by Goddard, J., in Peters v. 
General Acc. Fire @ Life Assurance Co.*, 
which has been affirmed by the Court of 
Appeal in Peters v. General Acc. Fire and 
Life Assce. Co. Lid.*, where Sir Wilfrid 
Greene, M. R. said: 
“At the date when the accident took 
place the entire property in this car 
was vested in Pope. He had brought 
the car. On the sale of the car the 
property passed to him, and although 
Counsel at one stage of the argument 
appeared to suggest that it had not, 
when his attention was called to the 
evidence felt himself constrained to 
give up that point. The property 
therefore, passed to the purchaser long 
before this accident took place. The 
circumstances that he had not paid 
the whole of the purchase price is 
irrelevant for that purpose, because 
that circumstance does not leave in 
the vendor, Mr. Coomber, any interest 
in the car. There is no vendor’s lien, 
or anything of that sort. Now, when 
Pope was using that car he was not 
using it by the permission of Goomber. 
It is an entire misuse of language to say 


1. (1949) AU E.R. 46 : 64_T.L.R. 464. 
2. fio 4 E.L.R. 628. 
3. 38) 60 L. Rep. 311 (C.A.). 
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that. Hewas using it as owner and by 
virtue of his rights as owner and not by 
virtue ofany permission of Coomber.” 


Branson, J., in Guardian Assurance Co. Ltd. 
v. Sutherland}, held that where a few days 
before the accident the car had been 
sold to another person, the extension 
clause was inoperative and that the 
insurer was under no liability on the 
policy as it was proved that the insured 
had no interest whatever in the car on the 
date of the accident. 


13. Ina recent decision of the Judicial 
Committee in Sajan Singh v. Sardara Ali? 
the question whether there could be a 
transferof a motor vehicle without there 
being a transfer of the registry with the 
motor vehicle authorities came to be con- 
sidered. In that case the plaintiff purchas- 
ed a lorry from the defendant but the 
plaintif did not get the transfer of the 
registry in his name, as he was not enti- 
tled toget a haulage permit fromthe au- 
thorities but the defendant was so entitled. 
The lorry was running in the name of the 
defendant as the haulage permits stood 
in his name. In view of the facts that 
the lorry stood registered in his name, 
the defendant removed the lorry from 
the plaintiff’s possession without his con- 
sent and refused to return it. On a 
claim by the plaintiff against the defend- 
ant for the return of the lorry or its value, 
the Judicial Committee held that not- 
withstanding that the contract for the 
sale of the lorry was unlawful, yet when 
in pursuance of the contract the lorry 
was sold and delivered to the plaintiff, 
the property in it passed to him; and 
thereby he derived the right to immediate 
possession, of the lorry which entitles him 
to sue the defendant in detinue and that 
he is therefore entitled to sue in trespass. 
Lord Denning who delivered the judg- 
ment expressed: 
“Their Lordships do not overlook the 
fact that the defendant remained regis- 
tered as the owner of the lorry and 
that no permission was given for the 
sale; but this did not prevent the pro- 
perty in it passing to the plaintiff. 
The registration book is not in Malaya, 
and more than it is in England, a 





document of title. The title passed by 
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the sale and delivery of the lorry to the 
plaintiff. The absence of registration 
would no doubt put the plaintiff in 
difficulty if he had to prove his title 
but it would not invalidate it. See 
Bishopsgate Motor Finance Corporation 
Ltd. v. Transport Brakes Ltd.1.”” 


From the above decisions it is clear that 
where a person states in the proposal 
form that he is the owner of the vehicl 




















to avoid liability if the owner of 
vehicle has transferred the vehicle to 
another before the accident, and that 
notwithstanding the fact that the regis- 
try under section 31 continued in th 
name of the insured the contract o 
insurance and along with it the liability 
of the insurer to indemnify the insure 
comes to an end as soon as the vehicl 
is transferred by the insured to another. 
It is true that the provisions of section 96 
sets out the defences that are open to 
an insurer in a claim by third parties 
based on the contract of insurance. Bu 
they cannot be said to be exhaustive. 
Having regard to the fact that under 
general law the contract of insuran 
comes to an end on the transfer of 
vehicle, it is not possible to say, relyi 
on section 31, that the policy of insuran 
is kept alive so far as the claims of thir 
parties are concerned notwithstandin 


they, through no fault of their own have 
the misfortune to be injured or killed by 
a motor accident, they or their depen- 
dants would be certain of recovery o 
damages even though the wrongdoer is an 
impecunious person the provisions inten 
ded to effectuate the compulsory insu 
rance cannot by any stretch of imaginatio: 
bring into a contract of assurance whi 





1. (1949) 1 K.B. 322, 338 : 65 T.LR, 66: 
(1949) 1 AUB.R. 37. 
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section is that once there is a contract 
of insurance subsisting, it is not open to 
the insurer to avoid the liability by relying 
on certain exceptions and conditions in 
the policy which are ineffective as against 
the third party. But the subsistence of 
the policy is a basic thing on whick even 
a third party ‘has to found his claim. 
Branson, J. observed in Grey v. Black- 


more?: 


“The Courts have upheld the claims 
of the insurer that they are not liable 
to third parties if the insured acts in 
breach of the conditions throwing a 
greater burden or obligation upon the 
insurer Which they did not under- 
write,” 


If the contract is assumed to subsist in 
respect of third parties even if the vehicle 
has been parted with before the accident, 
itis likely to result in very many anomalies, 
If a vehicle has been insured as a private 
one, but if it was used for hire, contrary 
to the terms of the policy of insurance at 
the time of the accident; the insurer can 
avoid liability under the general law. 
Obviously it cannot be said that as regards 
the claims of third parties the said policy 
cannot be avoided. It is therefore, not 
possible to accept the view in Vimal Raiv. 
Gurcharan Singh*, that unless the registry 
is changed in accordance with the pro- 
visions in section 31, the Courts cannot 
recognise a tranfer qua third parties’ 
claims. In these cases, the question 
whether the lorry was in fact, transferred 
to a third party has not been gone into 
by the lower Court. Hence the matter 
has to be remitted back to the Tribunal 
for giving a decision on that point, 


14. On the question whether the lia- 
bility of the appellant is limited in the 
aggregate of Rs. 20,000 reference is made 
by the learned Counsel for the appellant 
to section 95 (2). This question came to 
be considered by a Full Bench of this 
Court in Jayalakshmi v. Ruby Gen. Insu- 
rance Co., Madras*, and it has been held 
therein that where the insurance com- 
pany insures the owner of a goods vehicle 
under section 95 of the Motor Vehicles 


1. (1933) 47 LLL. Reports 69_(K.B.). 

2. 1967 A.C.J. 115. : 

3. (1970) 83 L.W. 585 Bet (1971) M.L.J. 
(Cri.) 369 : 1970 A.C.J. 451 ;-(1971) 2 M.LJ. 1. 
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Act, 1939, against the liability which 
the owner may incur in respect of the 
death of a third party caused by the use 
of the vehicle in a public place, the policy 
being simply one conforming to the 
requirement of the Act, the liability of 
the insurance company is limited to 
Rs. 20.000 under section 95 (2) of the 
Act. In these cases the policy of insu- 
rance which has been marked as Exhibit 
B-18 shows that the liability thereunder 
is limited to such amount as is necessary 
to meet the requirements of the Motor 
Vehicles Act, 1939. The decision of the 
Full Bench squarely applies to the policy 
in question. .Therefore, the total lia- 
bility against the appellant in respect of 
the claims arising out of the accident 
should be limited only to a sum of 
Rs. 20,000 in all. In these cases the 
lower Court has passed awards for more 
than Rs. 20,000 in all in respect of the 
accident which cannot be sustained, 
The total liability of the appellant in all 
has to be limited to Rs. 20,000. The 
lower Court has not considered this 
aspect of the matter. 


15. Inthe result, the appeals are allowed 
and the matters are remitted to the 
Tribunal for fresh disposal in the light 
of the observations made above. There 
will however, be no order as to costs in 
any of these appeals. As the claims 
have been pending for a long time, the 
Tribunal will dispose of the matters as 
expeditiously as possible. 


V.M.K. Appeals allowed; 


Remitted to Tribunal, 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction.) 
PRESENT:—T. Ramaprasada Rao, F. 


R. G. Bardari & Co. represented by. its 
sole proprietor, Rikapchand = Petitioner* 


U. 


The Joint Commercial Tax Officer, 
Sowcarpet Division I. Respondent. 


Sales Tax—Best judgment assessment— 
Principles of natural justice—Search of business 
premises and premises not resided in by assessee 
by police establishment—Seizure of records— 
Commercial Taxes Department—Pre-assess- 
ment notice to assessee—Records not made 
available to assessee—No opportunity to explain 
incriminating material found against assessee— 
Best Fudgment assessment—Procedure—Viola- 
tion of principles of natural justice—Offends 
principle of audi alteram partem—Writ— 
Tamil Nadu General Sales Tax Act, 1959 
(Madras Act I of 1959). 


The Special Police Establishment sear- 
ched the business premises of the assessee 
as also the premises which the assessee 
alleged that he had ceased to occupy and 
in which he was not living at the time 
of the search, and seized certain records. 
The Commercial Tax Department on 
the basis of these records, without giving 
an opportunity to the assessee to peruse 
the records, gave the pre-assessment 
notice and also rejected an application for 
adjournment made by the assessee for 
inspection of the documents and pro- 
ceeded to make a best judgment assess- 
ment. The assessee filed an appeal to 
the Appellate Authority and also filed 
awrit petition to quash the assessment. 


Held: The best judgment assessment is 
made in violation of principles of natural 
justice and hence is not sustainable. 


Natural justice is not a vague theory of a 
theoretical abstraction. It is based on 
practical principles and has to be visibly 
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and demonstrably seen as not having 
been violated from the records themselves 
and cannot be attributed to mental 
reservations and the subjective satisfac- 
tion of the tax department.  [Para. 3.] 


The Revenue is entitled to rely upon 
information, materials and records seized 
by the police department from the pre- 
mises of the assessee, for the purpose of 
assessment. But that would not mean, 
that the Revenue can take it for granted 
that the material seized by the police 
department from a premises, which 
according to the assessee was not his 
residential premises, can be the basis for 
a best judgment assessment, without 
making such material available to the 
assessee, and connecting the material 
with the assessee and his premises and 
giving an opportunity to the assessee to 
verify such material or to cross-examine 
any Witnesses who were prepared to 
depose against him. [| Para. 3.] 


The absence of such a procedure would 
also offend the principle of audi alteram 
partem. [Para. 3.] 


On facts: The Commercial Tax Depart- 
ment and the Police Department 
exchanged their records and the Revenue 
is said to have enquired some persons 
behind the back the assessee and ulti- 
mately all such materials which were 
screened away from the assessee formed 
the basis of the best judgment assessment. 
This constitutes a violation of the prin- 
ciples of natural justice and the procedure 
adopted by the Revenue, offends the 
principle of audi alteram partem. The 
reasonable request for adjourning the 
inspection of the records was also refused. 
by the department and the assessment 
finalised. In view of the pendency of 
the appeal before the Appellate Gom- 
missioner, a direction will issue to the 
Appellate Authority to give a reasonable 
opportunity to the assessee to cause 
inspection of the incriminating material 
and opportunity to the assessee to ex- 
plain. [Paras. 3, 4 and 5.] 


Petitions under Article 226 of the Consti- 
tution of India, praying that in the 
circumstances stated therein and in the 
affidavits filed with W.P. No. 604 of 1966 
on the file of the High Court, the High 
Court will be pleased to (1) issue a writ 


ti) 


of certiorari calling for the records in 
M.G.S.T. No. 7538 of 1964-65 dated 28th 
February, 1965, from the respondent 
herein and quash the said order in (W.P. 
No. 604 of 1966); (2) to issue a writ of 
propi an, prohibiting the respondent 
rom proceeding with the provisional 
assessment of the petitioner firm under 
the Madras General Sales Tax Act, 1959, 
for the assessment year 1965-66, pursuant 
to his notice M.G.S.T. No. 20264 of 
1965-66 dated Nil (W.P.No. 605 of 1966) 
respectively. 


K. Srinivasan, for D. Trilokchand Chopda, 


for Petitioner. 


The First Assistant Government Pleader, 
for Respondent. 


The Court made the following 


Orver.—The petitioner who is the sole 

roprietor of a business concern M/s. R. G. 
Bandari & Co. carrying on business at 
No. 11/2, Narayana Mudali Street, 
Madras-1, seeks for the issue of a writ of 
certiorari to quash the orders of the res- 
pondent dated 28th February, 1965, which 
by itselfis an order of assessment, no doubt 
based on the best judgment method. 
The facts are as follows: 


2. The petitioner besides having a 
business premises at No. 11/2, Narayana 
Mudali Street, Madras-], is said to have 
been residing at No. 7, Kalappa Achari 
Street, Madras (Park Town), till 30th 
June, 1964. Thereafter, he left Madras 
and he had no residence of his own 
excepting his business premises. On the 
second of July, 1965, the Special police 
Establishment searched both the business 
premises and the residential premises at 
No. 7, Kalappa Achari Street, Madras, 
apparently under the impression that the 
petitioner continued in the said premises 
even after 30th June, 1964. It is com- 
mon ground that on the date of search 
the petitioner was not in the premises 
but one Mr. Valchand. The police 
recovered certain materials from both the 
premises searched by them and this 
information was apparently made avail- 
able to the Commercial Tax Department. 
The respondent after having been appri- 
sed of such a search and seizure by the 
police establishment, contacted the con- 
cerned officials and took extracts rela- 
ting to the business of the petitioner and 
proceeded to complete the assessment for 
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the year 1964-65 on the strength of infor- 
mation obtained by the police above 
but which information was made available 
to the Commercial Tax Department. 
On the foot of such extracts made by 
one of the officers of the department, a 
notice of pre-assessment was given on 
23rd November, 1965 and the petitioner 
was called upon to file his objections 
against the proposal. It is stated in the 
pre-assessment notice that the residential 
premises of the petitioner was searched 
along with his business premises and 
certain records were seized by the police 
and based on such reports obtained by 
the Commercial Tax Department the 
respondent proposed to add a turnover 
of nearly Rs. 14 lakhs to the returned 
turnover of only Rs. 85,870.94. On 
receipt of this pre-assessment notice, the 
pelimonsr requested the respondent to 
urnish him with certified copies of the 
documents on which the proposal to 
assess is based, as by then, hewas empha- 
tic that he was not residing in No. 7, 
Kalappa Achari Street on 2nd July, 
1965, when the premises was searched 
by the police department. The respon- 
dent replied on 2nd December, 1965, 
that he could go over to the respondent’s 
office as arrangements have been made 
to cause an inspection of the incrimina- 
ting material in the office of the Com- 
missioner of Police. From the records 
it is seen that the Commercial Taxes 
Department took steps to see that the re- 
cords seized by (the police) and on which 
their proposal to assess was based were 
made available to the assessee during 
working hours. The petitioner was call- 
ed upon to go over to the office of the 
respondent on 23rd February, 1966 
‘The petitioner sought an adjournment on 
that day through his advocate and he 
requested not only for a postponement of 
the date of inspection but also to arrange 
for such inspection of the documents on 
any date in the month of March, 1966. 
To this Gounsel’s reply dated 25th Febru- 
ary, 1966, no answer was given and the 
impugned order of assessment was made 
on 28th February, 1966. The impugned 
order reflects the quantum of tax, penalty, 
etc., payable by the petitioner and prac- 
tically repeats what the provisional assess- 
Ment notice contains. But in the final 
order of assessment the respondent dis- 
believed the contention that the petitioner, 
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has ceased to be`a tenant of No. 7, 
Kalappa Achari Street, Madras-1, on 
and atter 30th June, 1964. It is also 
common ground that the petitioner has 
filed an appeal against the order sought 
to be quashed in these proceedings and 
the appeal is still pending before the 
Appellate Assistant Commissioner con- 
cerned. 


3. Mr. Srinivasan, learned Counsel for 
the petitioner says that this is a case in 
which there is an open violation of thé 
principles of natural justice. The depart- 
ment did not secure the incriminating 
material by any overt act on their part 
or by a search or seizure contemplated 
under section 41 of the Madras General 
Sales Tax Act.. hey purport to rely upon 
some material alleged to have a nexus 
or connection with the business of the 
petitioner and if they do intend relying 
upon such material seized from a totally 
unconnected department, namely, the 
police it is the duty of the Revenue 
before they could assess on such material 
to establish reasonably a connection 
between the material or the records so 
seized and the business of the petitioner. 
This contention is well founded. No 
doubt, the Revenue is entitled to rely 
upon information, upon material and 
also upon records seized by a department 
like the police department with which 
absolute co-ordination is essential for 
proper administration of the State and for 
due ‘safeguarding of the State Revenues. 
But that does not mean that the Revenue, 
and in this case the Commercial Tax 
Department, can take it for granted that 
the material seized by the police depart- 
ment from a premises, which accordin 
to the petitioner was not his residentia 
remises, can be the basis for a best 
judgment assessment without taking any 
effort to connect the material so seized 
ith the petitioner and his business. 
It is not even stated that the Revenue has 
taken all steps to verify such material 
by taking statements from the parties 
concerned, and that the assessee who 
is the aggrieved person was given the 
opportunity to cross-examine such persons 
ho were prepared to depose against him. 
Natural justice is not a vague theory of a 
theoretical abstraction. It is based on 
ractical principles and has to be visibly 
and demonstrably seen as not having been 
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violated from the records themselve 

ayd cannot be attributed to mental reser- 
vations and the subjective satisfactio 

of the tax department. If the Revenu 

intends to exercise their power to assess 
the assessee on the best judgment method 
basing its conclusion on alleged incrimi- 
nating material secured by them, either 
by themselves or through other means, 
such material should, in the first insfance, 
be made available to the aggrieved person. 
Ifthe material is further processed through 
by the Revenue and strengthened by 
statements given by third parties, which 
again would certainly be prejudicial to the 
assessee, these statements by themselves 
cannot be the foundation for action, 
unless the aggrieved assessee is given an 
opportunity to cross-examine such persons 
reasonably, though not as envisaged 
under the Evidence Act. If this is not 
the reasonable formula which has to be 
observed by the Revenue for invoking the 
“theory of best judgment method” in 
the circumstances stated above, then it 
may lead to anomalous results for the 
assessee has to suffer the tax and penalty 
without himself being given an effective 
or adequate opportunity to canvass the 
propriety or correctness of the incriminat- 
ing material which forms the basis of the 
assessment and without even having the 
opportunity to cross-examine those persons 
who were prepared to speak against him. 
In the instant case, the Commercial Tax 
Department and the Police Department 
exchanged their records and the Revenue 
is said to have enquired some persons 
behind the back of the assessee and ulti- 
mately all such materials which were 
screened from the petitioner formed the 
basis of the so-called ‘final assessment’. 
In these circumstances, I am of the view 
that there has been a violation of the 
principles of natural justice. The pro- 


„cedure adopted by the Revenue not only 


offends the principle of audi alteram partem 
but also if accepted would give the go-by 
to the well-known rule that a person to 
be charged with anything which is not 
normal should be given an effective oppor- 
tunity to explain the projected charge. 
In the instant case, he was asked to be 
present in the office of the respondent for 
purposes of inspecting in the material or 
records in the office of the Commissioner 
of Police on 23rd February, 1966. Prompt- 


If] 


ly there was a request for adjournmerit 
through Counsel. A fair request is also 
made for fresh arrangement of inspection 
of the documents in March, 1966. This 
letter is dated 25th February, 1966; 
but a few.days later, the impugned.order 

3 passed without conceding the reason- 
able request made by the assessee through 
his Counsel. The completed assessment, 
following the rule of best judgment is thus 
vitiated, As I have already given my 
reasons, Iam ofthe view thatthe impu- 
gned order suffers from an error apparent 
and it-has to be corrected. 


4. In the case before me, the petitioner 
has already filed an appeal and has availed 
himself of the statutory remedy under 
the Madras General Sales Tax Act. The 
appeal is now said to be pending before 
the Appellate Assistant Commissioner. 
In this state of affairs, which was volun- 
tarily chosen by the petitioner himself. 
I, in my own discretion, instead of issuing 
the rule nisi as prayed for, prefer to make 
the following directions in the alternative, 


5. The Appellate Assistant Commissioner 
shall give every reasonable opportunity 
to the petitioner who is now before me to 
cause inspection of the incriminating 
material on which the assessment is 
based and thereafter ane the petitioner 
an opportunity to explain the records as 
well. If the department intends to rely 
upon any statement made by third 
parties then such persons shall be pro- 
duced by them before the Appellate 
Assistant Commissioner for the purpose 
of cross-examination so that not only the 
records can be complete but justice can 
be said to have been done. No further 
directions are necessary. 


6. In the peculiar circumstances of this 
case, Wherein an addition of a turnover 
of nearly 14 lakhs was made by the 
Revenue, without following the essential 
principles of natural justice, the Appellate 
Assistant Commissioner shall proceed with 
the enquiry as directed above without 
demanding the tax which would flow from 
the impugned order in question. 


W.P.No. 605 of 1966:—In view of my order 
in W.P:No.604, of 1966 the only order that 
can be passed is to direct the respondent 
to keep the file relating to the assessment 
year 1965-66 pending ‘until. the appeal 
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for the year 1964-65 is disposed of by the 
Appellate Authority and thereafter deal 
with it in accordance with law. There is 
no necessity to issue a writ of prohibition 
as such, excepting the direction as above. 
No further orders are necessary. Writ 
petition is dismissed. No costs. 


V.S. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. i 


PRESENT :—K. Veeraswami, G. J., and 
K. N. Mudaliyar, 7. 


The Corporation of Madras represented by 
the Commissioner, Madras-3. 





Ordered accordingly. 


Appellant* 
wu 
R. Sundaram and another Respondents. 


A) Madras City Municipal Corporation Act 
IV of 1919), sections 99 and: 102, proviso 
a)—Property tax—Water, drainage and 
lighting tax—Components of property tax— 
Area of city not provided with water, drainage, 
and lighting facilities—Lzoy of property tax 
not rendered illegal—Liability to pay the 
property tax. 


The first respondent, residing in West 
Mambalam and owning 4 houses in 
different roads in the area moved the 
High Court for a direction to the Corpora- 
tion to exempt the area of West 
Mambalam from liability to p3 water 
and drainage tax till these facilities were 
extended to the area on the ground that 


_ area had been neglected and uncared for 


by the Corporation in providing water, 
drainage and lighting facilities. The 
single Judgé gave the direction. Hence 
the appeal by the Corporation of Madras. 
Under section 99 (1) of the Act, the pro- 
perty tax may comprise of a tax for general 
purposes, a water and drainage tax for 
the purpose of defraying the expenses 
connected with the water and drainage 
system of the city and a lighting tax for 
the purpose of defraying the expenses 
connected with the lighting of the' city, 
But the tax levied under section 98 of the 
Act is property tax and its character 
remains to Te that whatever be its com- 
ponents. The effect of section 99 (1) 

aee 


*W.A. No, 499 of. 1968." Let July, 1969. -~ 


366 


is that levy of property tax by the Council 
is permissible if it comprises of a charge 
for anyone or more of the three purposes 
mentioned therein. But there is no 
indication in Chapter V of Part III of the 
Act that property tax, if it includes water, 
drainage and lighting tax, even where 
anyone or more of these amenities have 
not been provided for, is for that reason, 
and to that extent unauthorised or illegal 
or invalid. No owner of property can 
withhold any part of the tax, as if it were 
attributable to water and drainage not 
provided for in the area in which the 
property is situate. The tax so levied 
can legitimately be collected and the 
Council is entitled to do it. [Paras. 3 and 4.] 


(B) Madras City Municipal Corporation Act 
(IV of 1919), section 102, proviso (a)— 
Property tax—Special exemptions —Water, 
drainage and lighting tax—Area of city not 
provided with water, drainage and lighting 
Sacilities —Exemption by Council from liability 
to tax—Duty to exercise power—Scope of 
power. 


The duty ofthe Councilis to consider 
with reference to all the relevant facts 
and circumstances whether exemption 
to a particular area to any extent under 
proviso (a) to section 102 is called for, and 
if so, whether the consent of the Govern- 
ment therefor should not be obtained. 
The Council has failed to discharge that 
duty in regard to the area concerned. 
Hence the direction is to be issued. 


[Paras. 6 and 7.) 


Under section 102 (a) proviso the Council 
has to consider whether because a parti- 
cular area is not provided with water and 
drainage system, it should be exempt from 
water and drainage tax so to speak. If 
the Council resolves in favour of exemp- 
tion of the area, it has, before it gives effect 
to the exemption, to seek and secure the 
sanction of the State Government. The 
council which is vested with the power 
under proviso (a) to section 102 has got a 
duty to exercise it, more especially when 
the statute conceives it for the benefit of 
an area or section of the city. [Paras. 5.] 


But whether on the merits, the exemption 
should be extended to a particular area 
will be a matter of detail and will depend 
on several circumstances. If the council] 


thought that having regard to the expensey 
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the Corporation has to incur for providing 
in general a water, drainage and lightin 
system for the city as a whole, it woul 
not be possible, without affecting its 
financial position to grant exemption, it 
would be within its discretion to deny 
exemption. Proviso (a) to section 102 
cannot be implied to mean that non- 
rovision of any of the facilities compre- 
kendad by it will by itself necessarily 
compel the council to grant exemption 
and that the area affected will be entitled 
as a matter of right to such an exemption. 
If exemption should follow as a matter 
of right, the proviso should have been 
differently worded and not in the present 
form, which seems to leave the judgment 
to the council. [Para. 5.] 


S Statute—Interpretation—Public body — 
tatute vesting power or discretion—Power to 
be exercised for benefit of persons affected by 


non-exercise. 


It is a well settled principle that where a 
public body is vested with a power or. 
discretion, it is for exercise and not for 
inaction and it is espscially so, when the 
power or discretion has been vested for 
the benefit of those who will be affected 
by its non-exercise. [Para. 5.] 


Appeal under clause 15 of the Letters 
Patent against the order of the Honour- 
able Mr. Justice Kailasam, dated 15th 
October, 1968 and made in the exercise 
of the Special Original Jurisdiction of the 
High Court in Writ Petition No. 2281 of 
1966 presented under Article 226 of the 
Constitution of India to issue a writ of 
mandamus directing the respondents there- 
in to exempt the 96th division of the 
Corporation of Madras, namely, the 
area of the West Mambalam, City of 
Madras, from the liability to pay water 
and drainage taxes till the said facilities 
are extended to the said order under 
section 102 (a) of the Madras City 
Municipal Corporation Act. 


T. Chengalvaroyan, for Appellant. 


B. R. Dolia, G. Venkataraman and S, 
Venkataraman, for 1st Respondent. 


R. Krishnamoorthy, for Government Plea- 
der, for 2nd Respondent, 


ti) 


The Judgment of the Court was delivered 
by 


Veeraswami, C.F.—This appeal arises from 
an order of Kailasam, J., allowing the 
first respondent’s pstition under Article 
226 of the Constitution and directing the 
appellant, which is the Corporation of 
Madras, to apply for sanction of the 
State Government as provided for in 
section 102, proviso (a) of the Madras City 
Municipal Corporation Act, 1919, for 
exemption of the whole of water and 
drainage tax and the lighting tax in the 
West Mambalam area. The first res- 
ponden! is a landlord residing in West 

ambalam and is said to own four 
houses in different roads in the area. 
He complained that the West Mambalam 
area had been neglected and uncared for 
by the Corporation in providing water 
and drainage amenities, which has caused 
great inconvenience to the residents in 
the area. The demand notices served 
on the first respondent showed that the 
property tax was levied at a certain 
percentage of the annual value of the 
buildings and the tax included levy for 
water, drainage and lighting. The first 
respondent addressed ths Corporation 
several letters about the neglect of the 
area and paid tax for general purposes, 
lighting and cess ; but the portion of the 
tax relating to water and drainage he 
deducted and did not pay. In the 
circumstances, the Corporation, said the 
petitioner, was not entitled to collect 
property tax comprising of charges for 
water and drainage purposes and that 
section 99 itself was clear read with 
section 102, proviso (a) that the owners 
of property in the area would be entitled 
to exemption of tax in respect of non- 
provision of water and drainage facilities, 
On these premises, this Court was moved 
for a direction to the Corporation to 
exempt the 96th division, namely, the 
area of West Mambalam, from liability 
to pay water and drainage tax till these 
facilities were extended to the area. 
The petition was resisted by the Cor- 
poration. It referred to the fact that 
drainage schemes for the area were being 
executed in stages and the council of the 
Corporation had not considered the area 
for exemption and actually no proposal 
had been sent up by it for sanction of any 
such exemption. According to the Com- 
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missioner for the Corporation, if therewas 
no water and drainage system provided in 
the area, alternate arrangements had 
been provided to render such services 
like water lorries to store street located 
tanks at important places and that such 
lorries fitted with pump system were also 
daily sent to remove the drainag> dnd 
sullage water. On this account it was 
stated that the Corporation was incurring 
a huge expenditure. The Commissioner 
further maintained that the property tax 
was not related to the services rendered, 
but to meet the general cost of the Muni- 
cipal services rendered in and to the city 
and therefore the demand of propsrty 
tax in full was not illegal. Kailasam, J., 
on.a consideration of the relative sections 
in the Madras City Municipal Cor- 
poration’ Act, was of opinion that the 
Corporation was in law bound to apply 
to the State Government for exemption 
from payment of the whole of the water 
and drainag: tax. The learned Judge 
accordingly gave the direction we men- 
tioned earlier. 


2. There is no dispute before us that as a 
matter of fact there is no water or drainage 
system provided so far by the Corporation 
in the West Mambalam area. But Mr. 
Chengalvaroyan, who appsars for ‘the 
appellant, contends that though the 
council has the power to apply to the 
State Government for exemption, there 
is no compulsion or obligation that it 
should do so, notwithstanding the fact 
that a particular area is not provided with 
water or drainage system. He says that 
the property tax is levied inter alia for 
general purpose of maintaining the water 
and drainage system in the city in its 
entirety and any question of exemption 
for any particular area will have to be 
viewed only from that standpoint. On 
other hand, for the first respondent the 
contention is that the Corporation in 
spite of several communications from him 
has not even cared to consider the matter, 
bring it before the council and come toa 
decision whether exemption should be 
granted and if so the State Government 
should be approached for their consent. 
Strong reliance is placed on proviso (å) 
to section 102 of the Madras City Muni- 
cipal Corporation Act and it is urged: that 
the provisa makes it explicit that, when a 
particular area is not served with water 
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-or drainage system, it is the duty of the 
council to take steps for exempting the 
‘area from tax proportionate to the water 
and drainage facilities not provided for. 


3. Part III of the Act is devoted to taxa- 
tion and finance. In Chapter V, section 
‘98 enumerates the kinds of taxes the 
council may levy and among them pro- 
perty tax is one. The section does not 
refer to a water tax or drainage tax as 
such. But section 99 (1) does speak of 
such a tax. It says that the property- 
tax may comprise of a tax for general 
purposes, a water and drainage tax for the 
purpose of defraying the expenses con- 
nected with the water and drainage system 
of the city and a lighting tax for the pur- 
pose of defraying the expenses connected 
ith the lighting of the city. Section 99 
(1) authorises the Council by a resolution 
to levy tax on all buildings and lands 
within the city except those exempted by 
or under the Act or any other law. The 
charge is at such percentages of the annual 
value of the buildings and lands as may 








be fixed by the council. Elaborate 
provisions have been made Pees 
the procedure and the méthod by which 


the annual value of a building may be 
ascertained. After providing for the levy 
of property tax, a few provisions follow 
providing for exemptions. Section 101 
deals with general exemptions with which 
we are not at the moment concerned; 
and the next with special exemptions and 
alternative bases of property tax. This 
section at the opening prescribes as to 
how the rates of property tax are to be 
fixed. Proviso (a) to that part of the 
section reads: : 


: ‘Provided that— 


_(a) the council may, with the sanction 
of the State Government, exempt any 
local area from.the whole or a portion 
of the water and drainage tax or of the 
lighting tax on the ground that such 
area is not deriving any or the full 
benefit from the water supply and 

. drainage or from the lighting system.” 


With reference to section 138, Part III 
-in the Fourth Schedule, by clause 30, it 
-is provided that the Commissioner shall 
“keep separate accounts of all moneys 
received -and expended in connection 
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with the water tax, the drainage tax and 
the lighting tax. 


4. A general survey of these provisions 
leaves us with the impression that they 
appear to make no distinction between 
a tax and a fee. But no argument has 
been addressed to us as to what precisely 
is the nature and effect of the water and 
drainage tax spoken of by proviso (a) 
tosection 102. Butitisclear from section 
98 that the tax levied is property tax and 
its character remains to be that whatever 
be its components. The effect of sectio 
99 (1), to our minds, is that levy of pro- 

rty tax by the council is permissible 
if it comprises of a charge for any one or 
more of the three purposes mentione 
therein. ` In quantifying property 
subject totherate thereof being in accor- 
dance with sub-section (2) of section 99 
the council, we are inclined to think, 
may be expected to keep in view the 
water drainage and lighting systems pro- 
vided and the expenses which would have 
to be met on account of providing those 
amenities. But there is no indication in 
Chapter V of Part III of the Act that 
property tax, ifit includes water, drainage 
and lighting tax, even where any one or 
more of these amenities have not been 
provided for, is for that reason, and to 
that extent unauthorised or illegal or 
invalid. If that were not so, there woul 
be no need to provide for an exemption. 
The exemption in proviso (a) to section 
102 presupposes a levy which is valid, 
but from which exemption may be 
granted in particular circumstances. In 
our opinion, proviso (a) to section 102 
should be read and understood in the 
‘context of the rest of the provisions 
in Chapter V of Part III. Weare incli- 
ned to think, therefore, that merely} 
because property tax islevied inclusive 
.of water and drainage tax, though no 
facilities have been provided for, it 
cannot be regarded as illegal and no owner 
of property can, on that assumption, 
withhold any part of the tax, as if it were 
attributable to water and drainage not 
provided for in the area in which the pro- 
perty is situate. The tax so levied 
legitimately be collected and the council 
is entitled to do it. 












5, But that does not conclude the matter 
‘jin favour of.the appellant. The council 


m 


hich is vested with @ power under pro- 
viso (a) to section 102 has got a duty to 
ise it, more pe aly when the 
statute conceives it for the benefit of an 
area or section of the city. The law 
requires that the Council in exercise of 
that power should consider whether, 
because a particular area is not provided 
ith water and drainage system, it should 
be exempt from water and drainage tax 
so to speak. If the Council resolves in 
favour of exemption of the area, it has, 
before it gives effect to the exemption, 
to seek and secure the sanction of the 
State Government. The complaint of 
the first respondent is that the Council 
has failed even to respond to his several 
letters inviting its attention to the failure 
to provide for water and drainage system 
in West Mambalam area and to consider 
in the context whether the area should 
not be exempted from property tax cor- 
responding to the extent of such failure. 
We are inclined to think that there is 
substance in the contention and that is 
what the learned Judge felt and quite 
rightly. It is a well settled principle 
that where a public body is vested with a 
wer or discretion, it is for exercise and 
not for inaction and it is especially so, 
hen the power or discretion has been 
vested for the benefit of those who will 
be affected by its non-exercise. But 
whether, on the merits, the exemption: 
should be extended to a particular area 
will be a matter of detail and will depend 
on several circumstances. If the Council 
thought that, having regard to the 
expenses the Corporation has to incur for 
p vidne in general awater, drainage and 
ighting system for the city as a whole, it 
would not be possible, without affecting 
its financial position to grant exemption, 
it would be within its discretion to deny 
exemption. We do not understand pro- 
viso (a) to section 102 as implying that the 
fact of non-provision of any of the faci- 
lities comprehended by it will by -itself 
necessarily compel the Council to grant 
exemption and that the area affected will 
be entitled as a matter of right to such 
an exemption. If exemption should fol- 
low as a matter of right, the proviso 
should have been differently worded and 
not in the present form, which seems to 
leave the judgment to the Council. ° . 


6. It follows from what we have said 
that the duty of the Couneil is to con- 
47 
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sider with reference to all the relevan 
facts and circumstances whether exemp- 
tion to a particular area to any extent 
under proviso (a) to section 102 is called 
for, and if so, whether the consent of the 
Government therefore should not 
obtained. That duty the Council has 
failed to discharge so far as the West 
Mambalam area is concerned. 


7. Onthatview ofthe matter, the appeal 
is dismissed with costs. Counscl’s fee 
Rs. 100. 


V.S. 





Appeal 


dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—M. M. Ismail, 7. 
P. Narayanasami Reddiar .. 
U. 

K. M. Jayarama Reddiar .. Respondent. 


(A) Limitation Act (IX of 1908), Article 
11-A and Civil Procedure Code (V of 1908), 
Order 21, rules 98 and 103—Execution— 
Delivery—Obstruction—Removal of obstruc- 
tion ordered—Obstruction held to be mala fide 
—Revision petition to High Court—Dis- 
missal of petition and order of lower Court 
upheld-by High Court—Suit to set aside order 
—Order includes final order dismissing revision 
petition—Suit within a year of the date of dis- 
missal of revision petition—Within time. 


(B) Civil Procedure Code (V of 1908)— 


Appellate Powers and Revisional Powers— 
Analogy. 


Appellant* 


On the respondent obstructing -delivery 
of the property to the appellant, appel- 
lant applied for removal of the obstruc- 
tion and the application was allowed on 
the ground that the obstruction by the 
respondent was mala fide. The respon- 
dent filed a revision petition to the High 
Gourt against the order but the High 
Court concurred with the decision of the 
lower Court and dismissed the revision 
petition. The respondent filed .the pre- 
sent suit within one year of the date of 
the order of the High Court dismissing 
the revision petition. The questions in 


wei 


* S.A; No. 541 of 1967. 5th’ March, 1971. 


370 


the second appeal were whether the 
respondent could exclude the period 
covered, by the proceedings in revision 
petition and whether the order contem- 
plated under Article 11-A included the 


order in revision. 


Held: The suit filed within one year of the 
dismissal of the Civil Revision Petition 
filed against the claim order is within 
time under Article 11-A. The period 
during which the Civil Revision Petition 
was pending in the High Court cannot 
be excluded under section 14 (1) of the 
Limitation Act. [Paras. g-a and 5-a.] 


The order that is referred to in column 3 
of Article 11-A of the First Schedule to 
the Limitation Act of 1908 will take in 
the final order passed by a Court either 
on appeal or in revision, either confirming 
or modifying or reversing, the original 
order of the lower Court. 


A revision is provided, as much as an 
appeal, by the very same law relating to 
procedure, and, if in regard to a parti- 
cular matter an appeal is available and 
the appellate Court passes the final order 
and with regard to another, only a revi- 
sion is available and the Court exercising 
powers of revision passes the final order, 
there is no justification either in logic or 
on principle, for making a distinction 
between the two kinds of orders passed 
by the Court to which an appeal or 
revision was taken according to the pro- 
cedural law applicable in this behalf. 


[Para. 9.] 


‘There is also no essential difference bet- 
ween a remedy by way of appeal and 
that by way of a revision. [Para. 9.] 


P. P. P. Chidambara Nadar v. C. P. A. 
Rama Nadar, I.L.R. (1937) Mad. 616: 
(1937) 1 M.L.J. 453, referred. 


On facts: Since the suit in the instant case 
has been filed within one year of the final 
order dismissing the Civil Revision Peti- 
tion filed against the claim order, the 
suit is within time under Article 11-A of 
the Limitation Act of 1908. [Para. 9.] 


Also held: The question whether the deci” 
sion in Mokshkundam Nagabhushanayya v. 
Pasam Kotayya (1.L.R.(1947)Mad. 179), in- 
tended to lay down as a general principle 
that whenever a revision petition is dis- 


missed in limine, that order of dismissal 
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cannot besaid to be the only final and sub- 
sisting order, but it is the original order 
that remains in force, or intended to con- 
fine the observation to the dismissal of a 
petition in limine for revision of an order 
under section 145 (6) of the Code of 
Criminal Procedure, does not arise for 
consideration as the present case was not 
one of dismissal in limine. 


(C) Limitation Act (IX of 1908), section 14 
(1)—Proceeding bona fide in Court withou- 
Jurisdiction—Exclusion of time—Inability of 
Court to entertain suit from defect of jurisdict 
tion or other cause of like nature—Essential 
ingredient—Obstruction to delivery of pro- 
perty in execution under Civil Proce- 
dure Code (V of 1908)—Removal ordered 
—Obstruction held to be mala fide— 
Revision petition to High Court—Dis- 
missal of petition—Order of execution Court 
upheld—Time taken in prosecuting revision 
proceedings—Not to be excluded in suit to set 
aside order. 


The indispensable ingredient for the 
application of section 14 (1) of the 
Limitation Act of 1908 is that the Court 
in which the other proceeding ‘was 
pending must be unable to entertain it 
‘from defect of jurisdiction, or other cause 
of a like nature”. If this condition is 
not satisfied, even if the other conditions 
are satisfied, section 14 (1) willnot apply. 

[Para. 5+] 


On facts: The High Court dismissed the 
Civil Revision Petition against the claim 
order concurring with the conclusion of 
the lower Court thai the obstruction 
offered by the respondent was mala fide. 
The Civil Revision Petition was not dis- 
missed by the High Court on the ground of 
an alternative remedy by way of a 
suit being available to the respondent or 
on the ground of there being no error of 
jurisdiction in the order of the lower 
Court. Only if the Civil Revision Peti- 
tion had been dismissed on any of these 
grounds, then section 14 (1) would be 
attracted and in a suit to set aside the 
claim order, the time taken in revision 
proceedings in the High Court could be 
excluded in computing the period of 
limitation for the suit. [Para. 5.] 


Koppolu Venkataswami v. Uttarkar Sara Baj, 
(1943) 2 M.L.J. 41; A,I.R. 1943 Maq. 
633, referred, 


Ig 


Appeal against the decree of the Court of 
the Subordinate Judge of Tirupattur 
(N.A.) in Appzal Suit No. 86 of 1965 
preferred against the Decree of the Court 
of the District Munsif (Principal) of 
er gaia in Original Suit No. 60 of 


V. Vedantackari and T. S. Viswanatha Rao, 
for Appziant. 


T. R. Ramachandran and T. R. Rajagopalan» 
for Respondent. 


The Court delivered the following 


Jupoment.—The defendant in O.S. No. 
60 of 1964, on the file of the Court of the 
District Munsif of Tirupattur, who lost 
before the trial Court, as well as the first 
appellate Court, is the appellant before 
this Court. One Kullathai alias 
Amavasai Reddi was the decree-holder 
in O.S. No. 76 of 1954, on the file of the 
Subordinate Judge’s Court, Vellore, for 
recovery of possession of certain immov- 
able properties. Under Exhibit A-4 
dated 19th March, 1959, the said 
Amavasai Reddi sold the properties 
covered by the decree in O.S. No. 76 
of 1954 in favour of the respondent 
herein. However, the appellant herein 
claimed to have obtained an assignment 
of the decree from the very same 
Amavasai Reddy under a document 
marked as Exhibit B-1 dated 9th March, 
1959. On the strength of this assignment, 
he applied to the Court for recognition 
of the ig see and the same was 
ordered. Thereafter, when he proceed- 
ed to take delivery of possession of the 
properties, the same was obstructed by 
the Respondent herein. For removal of 
the obstruction, the appellant herein 
filed a petition in E.A. No. 1145 of 1960 
and the same was ordered on Sth July, 
1961. Against that order, the respon- 
dent herein filed a revision petition to 
this Court and the same was numbered 
as O.R.P. No. 1430 of 1961 and was 
admitted by this Court. Subsequently, 
that civil revision petition was dismissed 
by this Court on 19th November, 1963. 
At this stage, it is necessary to mention 
one fact and that is E.A. No. 1145 of 
1960 was ordered on the ground that the 
obstruction offered by the respondent 
herein was mala fide and that finding was 
upheld by this Court in C.R.P. No. 1430 


of 1961, It wag thereafter the present 
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suit, O.S. No. 60 of 1964 was instituted 
by the respondent herein to set aside the 
summary order on the ground that he 
became entitled to the properties by 
virtue of the purchase under Exhibit 
A4, dated 19th March, 1959. His 
case in the suit was that the assignment 
obtained by the appellant herein was 
not valid; as a matter of fact, the deed 
of assignment was executed by Amavasai 
Reddi in favour of the appellant herein 
subsequent to the sale of the properties 
to the respondent and the document was 
ante-dated and that ante-dating was 
made clear by the fact that stamp papers 
for Rs. 140 were purchased on 9th 
February, 1959, and the document itself 
was registered only on 13th April, 1959. 
The appellant herein resisted the suit of 
the respondent on several grounds includ- 
ing the one that the suit was barred by 
limitation with reference to Article 11-A 
of the First Schedule to the Limitation 
Act of 1908. 


2. The learned Principal District Munsif 
who tried the suit accepted the case 
of the respondent herein that the 
assignment under Exhibit B-1 was only 
subsequent to the sale of the properties 
under Exhibit A-4, that the same was 
ante-dated and on the date of the assign- 
ment the assignor had parted with his 
interest in the properties and that there- 
fore under the assignment deed, the 
appzllant herein secured no interest in 
the suit properties. 


3. On the question of limitation, follow- 
ing the judgment of this Court in Koppolu 
Venkataswamt v. Uttarkar Sara Bai and 
others, the learned District Munsif came 
to the conclusion that the time during 
which the Civil Revision Petition was 
pending on the file of this Court was liable 
to be excluded under section 14 (1) of the 
Limitation Act, that even otherwise, the 
starting point of limitation with reference 
to the third column of Article 11-A was the 
date of the final order passed by this Court 
in C.R.P. No. 1430 of 1961 and that if 
so calculated, the suit was within time. 


4. Against this judgment of the learned 
District Munsif, the appellant preferred 
an appeal to the learned Subordinate 


ga (%9) 2 MLJ, 41: AIR. 1943 Mag 
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Judge of Tirupattur, and the learned 
Subordinate Judge, on 19th August, 1966, 
in A.S.No. 86 of 1966, dismissed the appeal 
concurring with.the conclusion of the 
learned District Munsif. Hence the 
present second appeal by the defendant 
in the suit. 


5. As far as the finding-of the Courts 
below that the assignment in favour of the 
appellant herein was subsequent to the 
sale of the properties in favour of the 
respondent herein is concerned, it is over- 
whelmingly supported by evidence, and, 
in view of this feature, Mr. Vedantachari, 
learned Counsel for the appellant, did 
not, very fairly, canvass the correctness of 
this finding. He confined his attack on 
the judgments of the Courts below with 
reference to their conclusion on the 
question of limitation. The argument of 
Mr. Vedantachariis that the third column 
of Article I1-A of the First Schedule to 
the Limitation Act of 1908 mentions the 
starting point of limitation as “the date 
of the order” and that will mean only the 
date of the original order,and not the date 
of any appellate order or revisional order. 
According to the learned Counsel this 
position becomes clear when the third 
column of Article I1-A is compared with 
the third column of Article 13 which uses 
the expression ‘‘the date of the final 
decision or order in the case by a Court 
competent to determine it finally”? and 
also with the third column of Article 182 
of the same schedule which expressly 
mentions the date of the decree.or order, 
or Where there has been an appeal, the 
‘date of the final decree or order of the 
Appellate Court, or where there has been 
a review of judgment, the date of the 
decision passed on the review, or when 
there has been an amendment of the 
decree, the date of the amendment, 
separately as distinct from one other. 

e contention of the learned Counsel is, 
when the other articles of the Schedule 
make a clear distinction between the order 
and the'final order on appeal, or on review 
or amendment, Article 11-A merely uses 
the expression ‘‘the date of the order” and 
it can only mean the date of the ord>r of 
‘the executing Court, and the date of the 
order of the appellate Court or the, revi- 
sional Court cannot be comprehended by 
the expression “the date-of the order”. 
Of course, there is the other question, 
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whether the period during which the 
civil revision petition on the file of this 
Court was pending can be excluded 
under section 14 (1) of the Limitation Act 
or not. Iam clearly of the opinion that, 
with reference to the facts of this case, the 
period during which the civil revision 
petition was pending on the file of this 
Court cannot be excluded under section 
14 (1) of the Limitation Act and even 
the decision of this Court in Koppolu 
Venkataswamiv. Uttarkar Sara Bait, relied 
on by the Courts below supports this 
conclusion. Section 14 (1) of the Limita- 
tion Act of 1908 is as follows :— 


“ In computing the period of limitation 
prescribed for any suit, the time during 
which the plaintiff has been pro- 
secuting with due diligence another 
civil proceeding, whether in a Court of 
first instance or in a Court of appeal, 
against the defendant, shall be excluded, 
whether the proceeding is founded upon 

‘the same cause of action and is pro- 
secuted in good faith in a Court which, 
from defect of jurisdiction, or other 
cause of a like nature, is unable to 
entertain it.” 


The indispensable ingredient for the 
application of section 14 (1) is that the 
Court in whick the other proceeding was 
pending must be unable to entertain it 
“from defect of jurisdiction or other cause 
of a like nature”. If this condition is 
not satisfied, even if the other conditions 
in section 14 (1) are satisfied, that section 
will not apply. In this particular case, I 
have already referred to the fact that in 
C.R.P. No. 1430 of 1961 this Court con- 
curred with the conclusion of the execut- 
ing Court that the obstruction offered 
by the respondent herein was mala fide 
and the civil revision petition was not 
dismissed by this Court on the ground 
of on alternative remedy by way of a suit 
being available to the respondent herein, 
or on the ground of there being no error 
of jurisdiction in the order of the execu- 
ting Court. Only if the civil revision 
petition had seen dismissed on any of 
these grounds, then section 14 (1) would 
be attracted because it could be then said 
that this Gourt was unable to grant any 
relief “from defect of jurisdiction, 
other cause of a like nature”. 


1. (1943) 2 M.L.J. 41: ALR. 1943 Mad. 633. 


n} 


5-a. Even the decision of this Court in 
Koppolu Venkataswami v. Uttarkar Sara 
Bait, does not support the conclu- 
sion of the Courts below in this behalf 
because in that case when a revision peti- 
tion was preferred to this Court, that 
petition was dismissed on the ground 
that the petitioner had a remedy by way 
of a suit under Order 21, rule 63 of 
the Code of Civil Procedure, and was not 
dismissed on the merits. Therefore, the 
decision of this Court in Koppolu 
Venkataswami v. Uttarkar Sara Bait so 
far as this aspect is concerned, would 
have had any application only if C.R.P. 
No. 1430 of 1961 had been dismissed on 
the ground that the respondent herein 
had a remedy by way of a civil suit. 
In so far as the civil revision petition was 
dismissed on merits, section 14 (1) will 
not be attracted and the above decision 
of this Court also will have no applica- 
tion. 


6. That leaves only the other question, 
namely, as to what is the starting point 
of limitation under Article 11-A of the 
First Schedule to the Limitation Act of 
1908. Fortunately, there are two decisions 
of this Court which support the con- 
clusion of the Courts below. Before I 
refer to those two decisions, it is neces- 
sary to refer to the observation of this 
Court in Koppolu Venkataswami v. Uttarkar 
Sara Bait, itself on this question. 
Somayya, J., who decided the case, stated 
as follows on this part of the question. 


“There is one other question whether 
the starting point under Article 11 of 
the Limitation Act, must be taken to 
be the final order, i.e., the order in 
the revision petition. It is not denied 
on the other side that if there was an 
appeal against the order and an order 
was passed by the appellate Court, it 
would be the date of the appellate 
order that would be the starting point. 
That question thas been decided by a 
Bench of this Court in Venugopala 
Mudali v. Venkatasubbiah Chetti?, But 
it is urged that ifit is a revision petition, 
the starting point must be the date of 
‘the first Court’s order. I do not see 
any justification for this contention. 


fm 


1. (1943) 2 MLJ. 41 : ALR. 1943 Mad. 
633. 
2 (1916) LL.R. 39 Mad. 1196., 
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It will be noted that even in a civil 
revision petition, it is clear that if the 
High Court passed an order allowing 
the revision and held against the res- 
pondents in the revision petition, the 
party who was unsuccessful before the 
High Court would have to file a suit 
within one year from the date of the 
High Court’s order. Therefore if the 
real reason for holding that in the case 
of an appeal the starting point should 
be the date of the appellate order is 
that the appeal is a continuation of the 
proceedings of the trial Court, the 
same reasoning should apply in the 
case of a civil revision petition and 
there is no reason why a different con- 
struction should be applied in the case 
of a civil revision petition. I am aware 
that a different view has been expressed 
in some judgments and I would say, 
speaking for myself, that there is muck 
to be said in favour of the view that 
under Article 11 of the Limitation Act, 
the starting point should be taken to 
be the date of the final order, whether 
that order was passed on an appeal 
from that order or whether it was passed 
in a civil revision petition from that 
order. Having regard to my decision 
on the first point, itis unncessary to 
go further into this question”. 
In view of the reservation implied on the 
last sentence in the extract given above, 
Mr, Vedantachari, the learned Counsel 
for the appellant, contended before me 
that the decision of Somayva, J., cannot 
be considered to be an authority on this 
aspect of the question. Since the learned 
Judge had already held that the time 
during which the civil revision petition 
was pending was liable to be excluded, 
under section 14 (1) ofthe Limitation Act 
certainly it was really unnecessary to 
decide the question whether if section 14 
(1) were not applicable, the starting point 
of limitation could be the date of the order 
of this Court in the civil revision petition 
in that case. Since I have held in the 
present case that section 14 (1) of the 
Limitation Act is not attracted, it becomes’ 
necessary for me to decide this question 
for the disposal of this second appeal. 
7. Before J refer to the decision of this 
Court in C. V. Venugopal Mudali y. 
Venkatasubbiak Chetty and three others},: 


1. (1916) LLR. 39 Mad. 4196. ei 
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referred to by Somayya, J., it is necessary to extract Article [1-A in full: 
' Time from which 
Description of suit. Period of limitation period begins 
to run, 
I 2 3 

11-A. By a person against whom an 

order has been made under the Code 

of Civil Procedure, 1908, upon an 

application by the holder of a decree 

for the possession of immovable pro- One year The date of the 

order. 


perty or by the purchaser of such pro- 
perty sold in execution of a decree, 
complainig of resistance or obstruction 
to the delivery of possession thereof, or 
upon an application by any person dis- 
possessed of such property in the deli- 
very of possession thereof to the decree- 
holder or purchaser to establish the right 
which he claims to the present possession 
of the property comprised in the order. 





The question for consideration is whethe™ 
there is anything inherent in that Article 
itself so as to limit the expression ‘the 
date of the order’, occurring in the third 
column, to the original order, or can it 
have reference to any subsisting final 
order. In my opinion, having regard 
to the language contained in the first 
column of Article 11-A there is nothing 
inherently impossible in this case to 
construe the expression ‘the date of the 
order’ occurring in column 3, as meaning 
the date ofthe final order or the ultimate 
or subsisting order, with reference to the 
particular complaint or claim, which had 
been adjudicated by the Court. If an 
order of the Court of the first instance has 
been taken up on appeal, or in revision, 
according to the procedure prescribed 
by law, and the order of the original Court 
has been confirmed, or modified, or 
reversed, the ultimate order that survives 
is that of the Court of appsal or revision 
and the order of the original Court merges 
with that order. As a matter of fact, 
once such an order has been taken up 
on appeal or revision and the appellate 
or the revisional Court has pronounced 
its judgment, the original order loses its 
existence as an independent order and 
becomes merged with the order of the 
appellate Court or the revisional Court, 


which order alone will be the subsisting 
order, and if anybody complains against 
that order, the order which will be subject 
matter of the complaint will be the 
ultimate order and not the original order, 


8. Having this as the background, I shall 
refer to the decision of this Court in 
C. V. Venugopal Mudali v. C. Venkata- 
subbiak Chetty and three others!, In that 
case, a claim petition was filed by the 
second defendant in the suit objecting 
to the attachment of certain properties 
as belonging to the first defendant in 
execution of the decree passed by the 
High Court on its original side. 

petition was allowed in favour of the 
claimant by an order passed by a single 
Judge of the High Court on the original 
side. The plaintiff-decree holder filed an 
appeal against the order of the High Court 
under clause 15 of the Letters Patent and 
the original order was confirmed on 
appeal. The plaintiff thereafter insti- 
tuted a suit under Order 21, rule 63 of 
the Code of Civil Procedure, 1908, to 
establish his right to attach the property. 
By the time the suit was instituted, it was 
more than one year from the date of the 
original order, but it was within one 
year from the date of the appellate order. 


1. (1916) LL.R. 39 Mad. 1196, 


t 


The question for consideration was 
whether, with reference to Article 11 of 
Schedule I to the Limitation Act, the 
suit was barred or not. This Court held 
that the word ‘order’ in Article 11 of the 
Limitation Act should be construed as 
meaning the only subsisting order in the 
case, which is the appellate order (when 
there has been an appeal) in accordance 
with the recognised principles of juris- 
prudence. The Bench pointed out that 
except to the extent to which the statute 
law treats the judgment of the first Court 
as existing for certain purposes, the appel- 
late Court’s judgment on general prin- 
ciples of jurisprudence supersedes the 
judgment of the first Court even when 
the appellate judgment is a judgment 
confirming the lower Court’s decision. 
Dealing with an argument similar to the 
one put forward by Mr. Vendantachari, 
the Court pointed out: 


“It was however urged that because in 
two or three other articles of the Limi- 
tation Act special provision is made for 
counting the period from the date of 
the appellate order when there has 
been an appeal and no such special 
provisions are found in Article 11, 
therefore the Legislature intended the 
date of the original order to be the 
starting point so far as the suits men- 
tioned in Article 11 are concerned 
even when there has been a Letters 
Patent Appeal. It appears to me that 
there are at least two answers to this 
argument. One answer is that the 
fact that the Legislature in order to 
remove all doubts and with abundant 
caution has specially made provision 
in some cases for the contingency of 
an appeal, namely, that the- order 
passed in the appeal was to be the 
starting point in those cases that fact 
is not a sufficient reason for not con- 
struing the word ‘order’ found in 
Article 11 as the only subsisting order 
passed on the claim petition (where 
there has been an appeal) in accord- 
ance with recognised principles of 
jurisprudence. Secondly, there seems 
to be at least one other Article in the 
Limitation Act in which there is no 
express reference to the contingency of 
an appeal and to the decree passed on 
such an appeal, but the Legislature 
must have intended that the starting 
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point must be the date of the final 
appellate decree (in case there was 
an appeal) and not the original decree. 
I refer to Article 175 which says that 
an application for payment of the 
decree amount by instalments under 
the Civil Procedure Code should be 
made within six months from tha date 
of “the decree”, Such an application 
is made under Order 20, rule 11, 
clause (2), and it cannot surely be held 
that where the original Court passes 
a decree for a certain sum of money 
and the plaintiff appeals to the appel- 
late Court on the ground that he 
ought to have been decreed a larger 
sum but his appeal is dismissed, an 
application under that order and rule 
cannot be made by the judgment- 
debtor after six months from the date 
of the original decree but within six 
months from the date of the appellate 
decree even though the decree-holder 
consented to such an order being 
made”. 


This extract from the judgment of the 
Bench completely and clearly answers the 
argament of Mr. Vedantachari in this 
behalf. Therefore, if the matter in 
the present case, instead of being a case 
of revision under section 115 of theCode 
of Civil Procedure, had been an appeal 
the decision of the Bench of this Court, 
which is binding on me, is a complete 
answer tothe contention raised by the 
learned Counsel for the appellant. 


9. The only other question that has to be 
considered is whether the fact that in the 
present case itwas not an appeal preferred 
to this Court, but a revision petition, will 
make any difference to the legal position. 
In my opinion, on the general principles 
of jurisprudence, there cannot be any 
difference. Once the word ‘ order’ occur- 
Ting in Article 11 or 11-A (there is no 
difference between the two Articles as 
far as this is concerned and the argument 
was advanced before me only on that 
basis) is not to be confined only to the 
original order and it can refer to an 
appellate order, which alone remains as 
e final order or subsisting order, I 
am unable to see any reason for no 
including an order passed in revisio; 
though confirming, as the only final 
order or subsisting order, within th 
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scope of the word ‘ order’ occurring in 
column 3 of Article 11-A. A revision 
is provided, as much as an appeal, by the 
very same law relating to procedure and, 
if in regard to a particular matter an 
appeal is available and the appellate 
Court passes the final order and, with 
regard to another matter, only a revision 
is available and the Court exercising 
powers of revision passes the final order, 
there is no justification either in logic, 
or on principle, for making a distinction 
between the two kinds of orders passed 
by the Court to which an appeal or revi- 
sion was taken according to the procedural 
law applicable in this behalf. Apart 
from this general principle, there is the 
authority of a Full Bench of this Court in 
P.P.P. Chidambara Nadar v. C.P.A. Rama 
Nadar1, to the effect that there is no 
essential difference between a remedy by 
way of appeal and that by way ofa revi- 
sion. That case arose expressly with 
reference to Article 182 of the First 
Schedule to the Limitation Act of 1908. 
I have already referred to the fact that 
Article 182 refers to the original decree 
or order, the appellate decree or order, 
the order on review and the order on 
amendment, separately and indepen- 
dently. The thing to be noticed is that 
Article 182 did not refer to an order in 
revision at all. Therefore, there is some 
lausibility ofan argument that, when the 
gislature has chosen to enumerate the 
different possible kinds of orders with 
reference to which the limitation has to 
be computed and in the context ofenume- 
rating every-kind of order, has failed 
to enumerate an order in revision as one 
of them, certainly, the Legislature did not 
intend to include an order in revision as 
one of the orders with reference to which 
the limitation should commence. Not- 
withstanding this plausible argument, the 
Full Bench held that Article 182 (2) of 
the First Schedule to the Limitation Act 
includes Civil Revision Petitions as well 
and hence the execution application filed 
within the prescribed time calculating 
from the date of the order in the revision 
petition was within time. If the ratio of 
the decision of the Full Bench is applied 
to the present case, it will mean that the 
riod of one year beatae arti by 
Krticle 11-A can be computed from the 
n I.L.R. (1937) Mad. 616 ; (1937) 1 M.L.J. 
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date of the order of this Court in C.R.P. 
No. 1430 of 1961, namely, fro 
19th November, 1963, and, if it is so 
computed, the present suit was admit- 
tedly within time. 

9-a. Mr. Vedantachari wanted to contend 
that this Full in Bench decision was con- 
sidered by a Bench of this Court in the 
decision in Mokshagundam Nagabhusha- 
nayya and four others v. Pasam Kotayya and 
six others}, and it has been laid down that 
there is no analogy between a revision 
petition and an appeal, that the order dis- 
missing an application for revision does 
not mean the substitution of the order 
of the High Court for the order of the 
Magistrate and therefore it cannot be 
said to incorporate his order and that the 
real analogy is when the Court dismisses 
an application for review. However, this 
observation of the Bench on which reliance 
is placed has to be understood in the-con- 
text of another observation by the 
very same Bench in the course of the very 
same judgment and it is as follows:— 


“ These judgments (referring to the 
judgment of the Full Bench and two 
judgments of the Privy Council) do 
warrant the assertion that there is an 
analogy between a revision petition 
and an appeal; but it does not follow 
that an order dismissing in limine an 
application for revision of an order 
passed under section 145 (6) of the 
Code of Criminal Procedure is a final 
order within the meaning of Article 
47 of the Limitation Act.” 


Thus the Bench decision recognises the 
assertion that there is an analogy between 
a revision petition and an appeal, but 
attempts to make a distinction only with 
reference to an order dismissing a revision 
petition in limine. Whether the learned 
Judges intended to lay down as a general 
principle that whenever a revision peti- 
tion is dismissed in limine, that order of 
dismissal cannot be said to be the only final 
and subsisting order, but it is the original 
order that remains in force, or they intend- 
ed to confine the observation to th 

dismissal of a petition tn limine for revisio 

of an order under section 145 (6) of th 

Code of Criminal Procedure, does no 

arise for consideration as far as the present 


„agg CHO 1 MLS, 398 TLR, (947 Mad’ 
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case is concerned since C.R.P.No. 1430 
of 1961 was not dismissed in limine. All 
that is necessary for me to point out for 
the disposal of the present second appeal 
is that even that Bench which was bound 
by the Full Bench decision, recognises the 
assertion that there is an analogy between 
@ revision petition and an appeal and 
there was no attempt on the part of the 
Bench to confine the judgment of the 
Full Bench only to the case arising under 
Article 183 (2) of Schedule I to the Limi- 
tation Act of 1908. Therefore, the com- 
bined effect of the decision of this Court 
in C.V. Venugopal Mudali v. Venkata 
Subbaiah Chetty and three others, and the 
decision of the Full Bench in P.P.P. 
Chidambara Nadar v. C.P. A. Rama Nadar?, 
is that the ‘ order’ that is referred to in 
column 3 of Article 11-A of the First 
Schedule to the Limitation Act of 1908 
will take in the final order passed by a 
Court either on appeal, or in revision, 
either confirming or modifying or revers- 
ing, the original order of the lower Court. 
If this is the effect of these decisions, cer- 
tainly, in this case, the suit instituted by 
the respondent within one year from the 
date of dismissal of C.R.P.No. 1430 of 
1961 is within time and the contention 
of the appellant in this behalf has been 
rightly negatived by the Courts below. 


10. Under these circumstances, the second 
appeal fails and is dismissed. There will 
be no order as to costs. No leave. 


V.S. Appeal dismissed. 


1. oo I.L.R. 39 Mad. 1196. 
Ps .L.R. (1937) Mad. 616 : (1937) 1 M.L.J. 
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INTHE HIGH COURT OF JUDICA 
TURE AT MADRAS. 


Present :—V.V. Raghavan, F. 


Motor Owners’ Insurance Co. 
Ltd. Petitioner* 


U. 


Dantel and another Respondents. 
(A) Motor Vehicles Act (IV of 1936), section 
96 (2) (b) (ii)—Scope—Driver kolding an 
expired licence at the time of accident but not 
disqualified from holding the licence—Liability 
of insurance company if excluded. ` 


It was contended that it is sufficient if the 
driver of the vehicle had a licence at some 
anterior point of time, that the licence 
need not be in force at the time of the 
accident and that if he is not disqualified, 
clause (ii) of section 96 (2) (b) is not 
attracced and consequently the insurance 
company is liable. This contention is 
untenable. The liability of the Insur- 
ance company is excluded (1) when at 
the time of the accident the driver while 
duly licenced is disqualified from holding 
such licence and (2) when during the 
disqualifying period he somehow seeks 
to obtain a driving licence. In the present 
case the driver did not have a valid licence 
on the date of the accident, and he was 
not disqualified from holding the licence. 
Under those circumstances, the insurance 
company is entitled to rely on section 
96 (2) (6) (ii) and disclaim liability. 
{Para. 4.] 


(B) Constitution of India (1950), Article 
227—Enror of law and not of jurisdiction— 
Interference under Article 227—If justified. 


It is no doubt true that the question of 
law as to the interpretation of section 
96 (2) (b) (ii) of the Motor Vehicles Act 
arises for consideration. But the question 
of law is not a question of jurisdiction 
and the just order of the Motor Accidents 
Claims Tribunal awarding compensation 
to the injured person cannot be set aside 
under Article 227 of the Constitution 
merely because the Tribunal placed a 
wrong interpretation on the section. 
[Para. 5.7 


*C.R.P. No. 1615 of 1968. 15th March, 1971. 


378 
Petition under Article 227 of the Consti- 
tution praying the High Court to revise 
the award of the Motor Accidents 


Claims Tribunal, Madras in O. P. No. 583 
of 1966. 


N. Sivamani, for Petitioner. 
Syed Ahmed, for Respondents. 
The Court made the following 


Orver.—The second respondent in the 
lower Court is the petitioner herein. The 
above revision petition is directed against 
the order in O.P. No. 583 of 1966, on the 
file of the Additional Claims Tribunal, 
Madras under section 110 (A) of the 
Motor Vehicles Act awarding compensa- 
tion to the first respondent herein of 
Rs, 1,330. The first respondent filed the 
above O.P. claiming compensation of 
Rs. 5,000 for the injuries alleged to have 
been caused to him by the rash and 
negligent driving of the lorry M.S.Y.3068 
belonging to the second respondent on 
2nd October, 1966 at 9 P.M. in Waltax 
Road, Madras. The vehicle was insured 
with the petitioner-company. The Insur- 
ance Company denied that the accident 
was brought about by any rash and negli- 
gent driving of the vehicle. In any 
event, it is contended that the claim is 
excessive. The Insurance Company 
raised further contention that the driver 
ot the vehicle M.S.Y. 3068 by name 
Pakkiriswami didnot holda valid licen- 
ce to drive the vehicle at the time of the 
accident. The licence held by him 
expired on 12th February, 1966, itself. 
The Insurance Company therefore con- 
tended that they are not liable to meet 
the claim. i 


2. The Tribunal held that the vehicle 
was run in rash and negligent manner and 
that the compensation payable would be 
Rs. 1,330.. Dealing with the insurance 
company’s. contention the tribunal held 
on a construction of section 96 (2) (b) (ii) 
that the driver held a valid driving licence 
which expired on 12th February, 1966, 
and although the accident occurred on 
2nd October, 1966, subsequent to the 
expiry of the licence the driver was not 
suffering from any disqualification from 
holding ‘the licence. With the result the 
contention of the insurance company was 
repelled and a decree was passed against 
the insurance company also, 
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3. The Insurance Company has filed the 
present revision petition and the only 
contention raised relates to the proper 
construction of section 96 (2) (b) (ii) 
which is repzated in the insurance policy, 
Exhibit R-1. Iset out below the provi- 
sions of section 95 (2) (b) (ii). 


c Section 96 (2).—No sum should be 
payable by an insurer under sub-section 
(1) in respect of any judgment unless 
before or after the commencement of 
the proceedings in which the judgment 
is given the insurer had notice through 
the Court of the bringing of the pro- 
ceedings, or in respect of any judgment 
so long as execution is stayed thereon 
pending an appsal: and an insurer to 
whom notice of the bringing of any 
such proceeding is so given shall be 
entitled to be made a party there to and 
to defend the action on any of the follow- 
ing grounds, namely (b) that there has 
been a breach ofa specified condition of 
the policy, being one of the following 
conditions, namely : 


(ii) a condition excluding driving by a 
named person or persons or by any 
person who is not duly licensed, or by 
any person who has been disqualified 
for holding or obtaining a driving 
licence during the period of disqualifi- 
cation ; or ad 


4, Analysing sub-clause (6) (ii) the 
position is as follows. The liability of 
the Insurance Company is excluded (1) 
when the vehicle is run by a named 
person or persons who are excluded, 
(2) when the vehicle is driven by a person 
who is not duly licensed, (3) when the 
vehicle is run by a person having a licence 
but disqualified for holding the licence 
and (4) when the vehicle is run by a 
person who has obtained a driving licence 
during the period of disqualification. The 
disqualification referred to in the second 
limb may be (1) for holding the licence 
or (2) for obtaining the licence. The 
disqualification for holding the licence in 
the first case can only be with reference 
tothe licence held by him. In the second 
case, the disqualified person seeks to 
obtain a licence during the period of 
disqualification. In both cases the liabi- 
lity of the Insurance Company will be 
excluded. The learned Counsel for the 


TH . 






espondent contends that it is sufficient 
if the driver of the vehicle has a licence 
at some anterior point of time that the 
licence need not be in force at the time of 
the accident, and that if he is not dis- 
qualified, clause (ii) of section 96 (2) (b) 
is not attracted and consequently the 
insurance company isliable. Iamunable 
toaccept thiscontention. As stated above 
the liability of the Insurance Company 
is excluded (1) when at the time of the 
accident ‘the driver while duly licenced is 
disqualified from holding such licence and 
(2) when during the disqualifying period 
he somehow seeks to obtain a driving 
licence. In the present case the driver 
did not have a valid licence on the date 
of the accident, and he was not dis- 
qualified from holding the licence. 
Under those circumstances, the Insurance 
Company is entitled to rely on section 96 
(2) (b) (ii) and disclaim liability. 


5. The above civil revision petition 
arises under Article 227 of the Constitu- 
tion. It isno doubt true that the ques- 
tion of law as to the interpretation of sec- 
tion 95 (2) (b) (ii) of the Act arises for 
consideration. But the question of law 
is not a question of jurisdiction and I am 
not inclined to set aside the just order of 
the: Tribunal awarding compensation 
to the injured respondent. The civil 
revision petition is dismissed. There will 
no order as to costs. 


V.K. Petition dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—G. Ramanujam, 7. 


V. Munisami Naidu Petitioner* 
v. 
A. Kasim Khan Respondent. 


Madras Buildings (Lease and Rent Control) 
Act (XVIII of 1960), section 10 (3)—Cinil 
Procedure Code (V of 1908), Order 6, rule 17— 
Petition for eviction—Amendment—Applica- 
bility of provisions of Civil Procedure Code. 


The preponderance of judicial opinion is 
that the Code of Civil Procedure as such 





+ C.R.P. No. 141 of 1971. 23rd April, 1971. 
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will not apply to the proceedings -before 
the authorities constituted under the 
Madras Buildings (Lease and Rent 
Control) Act and that Order 6, rule 17 
cannot be invoked by them.  [Para. 6.] 


Even assuming that the Rent Controller 
or the appellate authority had an inherent 
power to set right mistakes committed 
by inadvertance in a petition for eviction, 
the respondent in this case is not entitled 
to have the amendment sought for by him, 
so as to permit him to séek a review of 
the judgment rendered by the’ Rent 
Controller. [Paras. 6, 7.] 


Petition under section 115 of Act Vof 
1908 praying the High Court to revise 
the Decree of the Court of the District 
Judge, South Arcot at Cuddalore dated 
23rd_ December, 1970 and passed in 
C.R.P. No. 208 of 1970 (I.A. No. 536,of 
1969 in O.M.A. No. 117.of .1968, . Sub- 
Court, Cuddalore) R.C.O.P. No. 10 of 
1968, Rent Controller, Cuddalore.. 


K. Raman, for Petitioner. 
M. V. Chandran, for Respondent. 
The Court made the following ` 


OrveR.—The tenant is the petitioner 
herein. The respondent-landlord filed an 
application for eviction against the peti- 
tioner on three grounds: (4) wilful default 
in payment of the rents, (2) use of ‘the 
premises for a purpose other than that 
for which it had been let and (3) require- 
ment of the building by the respondent 
bona fide for hisown occupation. The peti- 
tion was resisted by the petitioner contend- 
ing that there has been no wilful default 
in payment of the rents, that the buildi 
has not been put to a different use an 
that the requirement of the respondent- 
landlord for his own occupation was not 
at all bona fide. The Rent Controller 
held that the alleged wiful default has not 
been made out and that the premises 
also has not been used for a different 
purpose by the petitioner. On the ques- 
tion of owner’s occupation the respondent 
has referred in his eviction petition to 
section 10 (3) (a) (i) but the evidence 
adduced on his behalf was to the effect 
that his family has been in occupation ofa: 
room in the premises in question, that- 
the room is found to be quite insufficient 
for the occupation of the family, and that 


` 
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theièfore he requires the premises for 
additional accommodation under section 
10 (3) (c) of Madras Act (XVIII of 1960). 
Dealing with this question the Rent 
Controller said: 


“ Admittedly the petitioner’s family is 
occupying a part of the house now and 
if the petitioner wants additional 
accommodation for residential purposes 
he could as well do so. But it has not 
been done in the instant case. So the 
petition on this ground (for additional 
atconimodation under section 10 (3) (c)) 
‘way not be maintainable.” 


2. The respondent-landlord appealed 

against the order of the Rent Controller 
refusing to pass an order for eviction and 
in that appeal he filed an application for 
amendment of his petition seeking to give 
the correct provision of law, thatis section 
10 (3) (c) instead of section 10 (3) (a) (i) of 
the Act and add a new para. in his peti- 
tion for eviction. This application for 
amendment filed at the appellate stage 
was resisted by the petitioner and the 
appellate authority allowed the amend- 
ment sought for by the respondent. 
According to the appellate authority the 
respondent has made all the necessary 
allegations in his petition for eviction for 
the application of section 10 (3) (c) of the 
Act; but that unfortunately he has quoted 
the wrong provision of law in his petition, 
and that in order to determine the real 
controversy between the parties and to 
avoid multiplicity of proceedings it was 
just and necessary that the petition for 
améndment should be allowed. As 
against the said order allowing the peti- 
tiðn for amendment the petitioner went 
in revision before the revisional Court and 
it has confirmed the order allowing the 
amendment sought for by the respondent. 
It is against that order of the revisional 
authority this revision has been filed. 


3. „On behalf of the petitioner it is con- 
tended that the provisions of Civil Pro- 
cedure Code cannot be applied to the 
proctedings for eviction before the authori 
ties constituted under the Madras Build- 
ings (Lease and Rent Control) Act, and as 
such they have no jurisdiction to permit 
the amendment of pleadings. Reference 
has been made to the following decisions, 
In Abdul Khader Mad jiar y, AR. Muth’, 
a ae 


J, UAN 2 Mb: 482, 
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the question arose whether the Rent 
Controller has jurisdiction to set aside 
an ex parte decree. A Division Bench of 
this Court held that the provisions of the 
Civil Procedure Code not having been 
made applicable to the proceedings under 
the Rent Control Act, the application to 
set aside an ex parte decree Was not main- 
tainable. In Rayala Corporation, Madras 
v. Sayed Rowther & Co.1, another Division 
Bench had observed that the Rent 
Controllers are not Courts, and that there- 
fore the proceedings before them are not 
governed by the provisions of the Civil 
Procedure Code. In Fernande v. Ranga- 
nayakulu Chetty?, Ramaswami, J., has 
expressed the view that the Code of Civil 
Procedure was not intended to be general- 
ly applicable to proceedings under the 
Madras (Buildings Lease and Rent 
Control) Act, and that the provisions of 
Order 47, rule 1, Civil Procedure Code, 
are not applicable when a revision petition 
filed under the Madras Buildings (Lease 
and Rent Control) Act has been dismissed. 
In a recent decision of Kailasam, J., in 
Seethalakshmi Ammal v. Rajammal5, it was 
expressed that the Rent Controller is nota 
Civil Court and the Code of Civil Pro- 
cedure is not applicable to the Rent 
Control Court and that therefore he had 
no power to appoint a Commissioner for 
the purpose of determining the fair rent. 
To the same effect was the decision of 
Natesan, J., in Chennakesavalu v. Mansukha- 
lalt. In avery recent decision rendered by 
Raghavan, J., in Ethirajulu Chettiar v. Lak- 
skmikanthammal and another®, it has been 
held that an application for impleading a 
person as a party under Order 1, rule 10, 
Civil Procedure Code, will not lie in 
proceedings initiated before the Rent 
Controller for eviction ofatenant. Rely- 
ing on the above decision the petitioner 
contends that the appzllate authority 
has no power to allow the amendment 
of the petition at the appellate stage, while 
an application for amendment of the 
petition under Order 6, rule 17 of the 
Code of Civil Procedure will not lie even 
before the Rent Controller. 





1: LL.R. (1957) Mad. 856 : (1957) 1 M.L.J. 


2. (1952) 2 M.L.J. 10 (SN) 
3. (1964) 77 L.W. 611. 

4, (1960) 1 M.LJ. 300. 

S GRP. No. 2452 of 1968, 
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4. The learned Counsel for the respon- 
dent however relies on the decision in 
Komaraswami Gounder, In ret, wherein it 
was held that a quasi-judicial Tribunal 
like the Rent Controller or the Appellate 
Tribunal had an inherent power to set 
right mistakes in the pleadings so long as 
the amendment does not amount to a 
review of the adjudication already made. 
In Raman Nair v. Govindaswami Naidu?, 
it has been expressed : 


“ The duty to be performed by the Rent 
Controller is a quasi-judicial one; that 
is to say, he has to adjudicate the rights 
of parties in the matters entrusted to him 
and that therefore he had jurisdiction 
to reopen a case and receive additional 
evidence let in by the landlord though 
the arguments were concluded and the 
case was closed so long as he has not 
given a judgment in the csae.”’ 


5. Reference is also made to a decision 
of Anantanarayanan, C.J.. in South India 
Insurance Co. Ltd. v. Lakshmi’. In that 
case While considering the power of the 
Motor Accidents Claims Tribunal to 
receive additional written statement, it 
was held’ that though under the Motor 
Accidents Claims Tribunal Rules only 
certain provisions of the Code of Civil 
Procedure are made applicable to pro- 
ceedings before the ro ip Tribunal, 
nevertheless the Tribunal is not divested 
of an inherent power to permit such other 
procedures as are rendered imperative by 
the principles of natural justice and that 
the principles of section 151 has an 
intrinsic application to all judicial and 
quasi-judicial tribunals, though the section 
itself may not apply. 


6. In this case the main question to be 
decided is whether the appellate authority 
had jurisdiction to direct the amendment 
of the petition for eviction. In this case 
the respondent sought an eviction under 
section 10 (3) (a) (i) of the Act in his 
petition for owner’s occupation, though 
he adduced evidence as to his requirement 
for additional accommodation. He did 
not seek to have petition amended before 
the Rent Controller before he adduced 
evidence in relation to his requirement 





1. (1950) 2 M.LJ. 63(S.N,), 
2. (1963) 2 M.LJ. 19, 
3. (1967) l Mild 499: 
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for additional accommodation. He 
sought the amendment only atthe appel- 
late stage. The decision in Komaraswami 
Goundar, In re,1, which held that a quasi- 
judicial Tribunal like the Rent Controller| 
or the Appellate Tribunal had inheren 
power to set right mistakes made inadv 
tently in a petition for eviction, has stated 
clearly that such amendments cannot be 
soughtfor by way of review of the adjudi- 
cation already made. I therefore feel 
that the appellate authority in this c 
is not justified in allowing the amendment 
at the appellate stage more orless permit 
ting the respondent to seek a review of the 
judgment rendered by the Rent Control 
Jer. The only question that was involved 
in the appeal filed against the Rent 
Controller’s order was whether the order 
of the Rent Controller is correct on the 
basis of the pleadings and evidence before 
him. What the respondents wants to do 
is to have the petition for eviction amended 
and to test the correctness of the judgment 
of the Rent Controller on the basis of such 
an amendment. This clearly amounts 
to seeking a review of the adjudication 
already made by the Rent Controller. 
I am of the view that the preponderance 
of judicial opinion is that the Code of 
Civil Procedure as such will not apply to 
the proceedings before the authoriti 
constituted under the Madras Buildings 
(Lease and Rent Control) Act and tha 
Order 6, rule 17, cannot be invoked b 
them. 


7. Even assuming that the Rent Control 
ler or the appellate authority had aj 
inherent power to set right mistakes com- 
mitted by inadvertence in a petition for 
eviction, the respondent in this case is 
not entitled to have the amendment 
sought for by him. The respondent has 
taken a chance of a decision in his favour 
before the Rent Controller and therefore 
he cannot seek an amendment of the 
petition after the Rent Controller has 
pointed out the mistake is now seeking 
eviction on the ground of additional 
accommodation. Further, no hardship 
will be caused ‘to the respondent by the 
refusal ofthe amendment for he can always 
maintain another petition for eviction 
on the ground of additional accommoda- 
tion. I therefore set aside the orders of 
the Courts below holding that the amend- 


1, (1950) 2 MLJ: 6 (SN), 
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ment sought for is merely a rectification 
ofmistake due toinadvertence. The civil 
revision petition is, therefore, allowed. 
There will be no order as to costs. 


V.K. Ptition allowd. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—R. Sadasivam, F. 





K. Radhakrishaa Chetty Petitionsr* 
D. 

M/s. N. Rajagopal Pillai & Co. by partner 
Narayana Respondent. 


“Civil Procedure Code (V of 1908), section 47 

and Order 21, rule 2—Pre-decretal arrange- 
ment—Whether can be gone into in execution 
proceedings. 


A distinction should be made between an 
agreement which related to the mode of 
execution or Satisfaction of a decree and 
one which has the effect of rendering a 
decree nugatory and in executable in 
whole or in part and while the former 
could be pleaded in execution, the latter 
could not be. [Para, 6.] 


On facts held, the arrangement put for- 
ward by the petitioner is an attack against 
the decree and it is not one which related 
only to the mode of execution and hence 
it cannot be entertained by the executing 
Court under section 47. [Para. 6.] 


Adapa Papamma v. Venkiah, (1935) I.L.R. 
58 Mad. 994: 69 M.L.J. 451, followed. 
Petition under section 25 of the Madras 
Act XVIII of 1960 praying the High 
Court to revise the order of the Court of 
the City Civil Court (5th Assistant 
Judge), Madras, dated 20th March, 1969, 
and passed in E.A. No. 149 of 1969 in E.P. 
No. 532 of 1963 in H.R.C. No. 4319 
of 1962. 


S.K.L. Ratan and Raju K. Lukose, for Peti- 
tioner, 

T.R. Srinivasa Iyer, for Respondent. 
The Court made the following 


Orvprer.—Petitioner, Radhakrishna 
Chetti seeks to revise the order in E.A. 
No. 149 of 1969 in E.P. No. 532 of 1963 





* C.R.P. No. 1108 of 1969. 
8th April, 1971. 
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in H.R.C. No. 4319 of 1962 on the file of 
the 5th Assistant Judge, City Civil Court, 
Madras, allowing the application of the 
respondent, Rajagopala Pillai, under 
section 144, Code of Civil Procedure for 
delivery of the property leased to him. 
It is necessary to state only a few facts for 
the disposal of this civil revision petition. 


2. The petitioner filed H.R.C. No. 4319 
of 1962 on the file of the House Rent 
Controller, Madras, fcr eviction of the 
respondent, but it was dismissed on 12th 
October, 1964, and thereupon he pre- 
ferred H.R.A. No. 41 of 1965 on the file 
of the Court of Small Causes, Madras, 
and obtained an order for eviction on 
16th February 1966. He claims to have 
put one Siddique in possession of the 
property after obtaining possession 
through Court. Siddique filed O.S. No. 
1504 of 1964 on the file of the City 
Civil Court, Madras against the petitioner 
and the respondent herein for injunction. 
On 28th March, 1966, there was a decree 
for a permanent injunction in favour 
of the plaintiff, Siddique. It appears 
from the copy of the decree that it was 
made in pursuance of an endorsement 
on the plaint that the respondent had no 
defence to the action, as an eviction order 
had been passed against him. The 
petitioner’s case is that a sum of 
Rs. 4,000 was paid to the respondent by 
the said Siddique and it is in pursuance of 
this there was a decree in the City Civil 
Court suit. But the respondent who 
had already filed a revision to this Court 
in G.R.P. No. 1991 of 1966 proceeded 
with it and obtained an order on 13th 
September, 1968, setting aside the eviction 
passed against him. The petitioner filed 
a review application relying on the receipt 
alleged to have been passed by the res- 

ondent and pleading that the respondent 
had presecuted the Civil Revision Petition 
contrary to his agreement that he will 
not press it. But this Court did not find 
any ground to review the prior order 
setting aside eviction and dismissed the 
review petition on 14th February, 1969. 
Thereafter the respondent filed E.A. No. 
149 of 1969 on the file of the City Civil 
Court under section 144, Code of Civil 
Procedure, for re-delivery of the pro- 


perty taken on lease by him. The 
petitioner herein resisted that appli- 
cation by relying on the decree for 


injunction obtained by Siddique in O.S, 


I} 


No. 1504 of 1964 on the file of the City 
Civil Court, Madras but his contention 
was negatived and restitution was allowed. 
Hence, the petitioner has come forward 
with this revision petition. 


3. Order 21, rule 2, Code of Civil 
Procedure, has no application to this 
case, as the alleged adjustment put for- 
ward by the petitioner was prior to the 
- decree passed by this Court in C.R.P. 
No. 1991 of 1966. It has been rightly 
pointed out by this Court in its decision in 
C.R.P. No, 1991 of 1966 that the peti- 
tioner ought to have appeared and con- 
tested the Civil Revision Petition filed by 
the respondent. He could have very 
well taken the objection that in pursuance 
of the arrangement evidenced by the 
decree for injunction, the respondent could 
not get an order setting aside the eviction 
order passed against him. In fact, he 
could have filed an application under 
Order 23, rule 3, Code of Civil Procedure, 
in that civil revision petition to record 
that adjustment, but he failed to do so. 


4. The only question that remains to 
be considered is whether this pre- 
decretal arrangement could be gone into 
in execution proceedings. It is clear 
from page 223 of Mulla’s Code of Civil 
Procedure (13th Edition) that there is 
conflict of opinion among the several 
High Courts on this question, but so far as 
this High Court is concerned, it has been 
held that a distinction should be made 
between an agreement which related to 
the mode of execution or satisfaction of a 
decree and one which has the effect of 
rendering a decree nugatory and inexecu- 
table in whole or in part and that while 
the former could be pleaded in execution, 
the latter could not be. This is clear 
from the Full Bench decision in Adapa 
Papamma v. Venkiah!. The alleged arrange- 
put forward by the petitioner 
is an attack against the decree of this Court 
in C.R.P. No. 1991 of 1966 and it is not 
one of the character referred to in Chi- 
dambaram Chettiar v. Krishna Vathiyar?, 
which related only to the mode of execu- 
tion. Hence, the plea raised by the 
petitioner cannot be entertained by the 
executing Court under section 47, Code 











1. (1935) I.L.R. 58 Mad. 994 : 69 M.LJ. 
51. 

2. (1917) LL.R. 40 Mad. 233 (F.B.) : 32 
M.L.J. 13. 
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of Civil Procedure, and the remedy of. 
the petitioner, if any, is by an independent : 
suit. I may add that the respondent 
does not admit the genuineness of the 
receipt relied on by the petitioner. 
5. For the foregoing reasons, the Civil 
Revision Petition is liable to be and it 
is hereby dismissed with costs. 
S.V.J. —Petition dis- 
missed. 
IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS, 


PRESENT :—G, Ramanujam, J. 
N. A. Ramanatha Iyer and others 
Petitioners* 





U. 
Bathul Bai and others Respondents. 


(A) Transfer of Property Act (IV of 1882), sec- 

tion 106 and Madras Buildings (Lease and Rent 
Control) Act (XVIII of 1960), section 14(1)(b) 

—Notice determini Requirement 

Jor owner’s occupation set out in notice—Subse- 

quent application for eviction of tenant—- 
Demolition and reconstruction—Ground for 
eviction —Validity of notice and effect on bona 

fide requirement. 


A tenancy is determined by a notice to 
quit under section 106 of the Transfer of 
Property Act and not under the provi- 
sions of the Madras Buildings (Lease and 
Rent Control) Act, 1960. A tenant can- 
not be evicted under the Madras Act 
unless a valid notice determining the’ 
tenancy is given under section 106 of the 
Transfer of Property Act. Itis settled law 
that a notice to quit issued under section 
106 of the Transfer of Property Act need 
not be on any ground whatever. Hence 
the validity of the notice determining the, 
tenancy should be decided under the pro-" 
visions of the Transfer of Property Act and 
not by its comparison with the purposes 
mentioned in the eviction petition, 


[Paras. 4 and 5] 


(B) Madras Buildings (Lease and ` Rent 
Control) Act (XVIII of 1960), section 14, (1) 
(b)—Demolition and reconstruction of pre- 
mises—Application for eviction—Bona fide 
requirement—Obtaining prior sanction of muni- 
cipality before filing application—Not essen- 
tial to show bona fide. 


*C.R.P. Nos. 1273 and 1274 of 1970. 19th oe 
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Tt cannot be said that in all cases when- 
ever an application for demolition and 
reconstruction is made, a prior sanction 
of the Municipality should have been 
obtained. Madras Act XVIII of 1960 
nowhere provides that a petition for demo- 
lition and reconstruction should be made 
only after getting the required sanction 
from the municipality. [Para. 3.] 


Petitions under section 25 of Act XVIII of 
1960, p-aying the High Court to revise 
the order of the Small Cause Court, dated 
goth March, 1970 H.R.A. Nos. 16 of 1970 
and 20 of 1970-H.R.C. Nos. 1803 of 1967 
and 1805 of 1967. 


S. Nainar Sundaram, V. Natarajan and G. 
Natesan, for Petitioners. 


O.K. Nambiar, for Respondents. 
The Court delivered the following 


Jupoment :—The tenants are the peti- 
tioners herein. The landlords who are 
the same in both the cases filed eviction 
petitions against them on the ground that 
the building is bona fide required for demo- 
lition and reconstruction. The eviction 
petitions were resisted by the petitioners 
on two grounds: (1) that the respondent’s 
requirement is not bona fide and (2) that 
the notice terminating the tenancy in this 
case is defective and as such, the tenan- 
cies have not been duly terminated as per 
law. The Rent Controller as well as the 
appellate authority have rejected the 
defence put forward by the petitioner and 
ordered eviction holding that the tenancies 
have been duly terminated and that the 
requirement of the landlord of the premises 
for the purposes of demolition and recon- 
struction was quite bona fide. 


2. In these revision, the learned Counsel 
for the petitioners urges the same two 
contentions as were urged before the Courts 
below. On the question of bona fide 
requirement, the petitioner contends that 
the notice issued just prior to the filing 
of the eviction petition by the respondents 
required the premises for their own occu- 
pation, a purpose which is inconsistent 
with the purpose for which the eviction 
is sought and that the respondents have 
not shown their bona fides by obtaining the 
sanction of the Municipality for demolition 
and reconstruction of the building. It is 
seen from the evidence that Exhibit P-4 
dated 2nd May, 1967, issued just before 
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the filing of the eviction petition termi- 
nated the tenancy and called upon the 
petitioners to deliver vacant possession 
on the ground that the building was 
required for respondents’ own occupation. 
But the eviction petitions have been filed 
on the ground that they require the pre- 
mises for demolition and reconstruction. 
This variation in the purpose for which 
the building is required is said to be 
inconsistent showing the absence of bona 
fides in the requirement of the respondents. 
I am not inclined to agree with the learned 
Counsel for the petitioners that the pur- 
poses mentioned in the notice and the 
eviction petition were inconsistent. P.W. 
1 in his deposition before the Rent Con- 
troller had stated that after issuing the 
notice stating that they required the 
premises for their own occupation, he 
went and inspected the building and it 
was felt that the building was in such a 
bad state of repair that it is desirable 
to demolish and reconstruct. Thisexpla- 
nation given by P.W. ı sufficiently 
explains as to why the purpose mentioned 
in the eviction petition is different from 
the one mentioned in the notice, Exhibit 
P-4. Similarly P.W. 1 also explains as to 
how he offered to give a portion of the pre- 
mises after reconstruction to the petitioners 
at the time of the enquiry before the Rent 
Controller. He states that the building to be 
reconstructed is a multi-storeyed building 
and it is possible to give portion of the said 
building to the petitioners even after the 
respondents occupy some of the portions. 
Hence the contention of the learned 
Counsel for the petitioners that the offer 
made by the respondent to give portions 
of tte building after demolition and re- 
construction to the petitioners, while their 
notice mentioned the purpose of eviction 
as one for owners’ occupation shows 
absence of good faith cannot be accepted. 
I therefore, bold agreeing with the Courts 
below that the requirement of the build- 
ing by the landlords for demolition and 
reconstruction is bona fide. 


3. It is also seen that the respondents 
have applied for sanction ofthe plan which 
isawaited. It cannot be said that in all 
cases whenever an application for demoli- 
tion and reconstruction is made, a prior 
sanction of the Municipality should have 
been obtained. Madras Act XVIII ofi 
1960 nowhere provides that a petition 
for demolition and reconstruction should 
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lbe made only after getting’ the required 
‘sanction from the Municipality. The 

pondents have al-eady applied for the 
sanstion from the Municipality and that 
shows that they have taken all preliminary 
steps for the purpose of demglition and 
reconstruction and that is sufficient to 
show their bona fides. 


4. Te other coatention put forward by 
the p:titioners that the notice terminating 
the tenancy was bad in law is also, in my 
view, equally without substance. What 
the learned Counsel states is that the 
notice Exhibit P-4, terminating the tenancy 
mentions that the respondents require 
the building for their own occupation. 
But the petitions for eviction have been 
filed on a different gound and that, 
therefore, the notice terminating the 
tenancy which gives a different ground 
than the one set out in the eviction peti- 
tions should be treated as ‘an invalid 
„notice. It is not possible to accept this 
contention, for the tenancy is determined 
by a notice to quit under section 106 of 
athe Transfer of Property Act, and not 
‘junder the provisions of the Madras 
uildings (Lease and Rent Control) Act, 
‘\1g60. As a matter of fact Madras Build- 
ings (Lease and Rent Control) Act, 1960, 
‘does not mike a notice to quit a condi- 
tion for filing a petition for eviction. It 
is only by virtue of the judicial decisions 
holding that a tenant cannot be evicted 
from the leasehold premises under the 
provisions of the Act unless the tenancy 
is duly determined as per law, a notice 
terminating the tenancy is insisted upon 
before entertaining any petition for evic- 
tion. Hence the validity of the notice 
terminating the tenancy should be decided 
under the provisions of the Transfer of 
coperty Act, and not by its comparison 
with the purpose mentioned in the evic- 
ion petition. 


5. The learned Counsel for the petitioner 
seeks reliance from the dissenting judg- 
ment of Mookerjee, J., in Surya Properties 
(P.) Lid. v. Bimalendu Math}, holding that 
on a reasonable construction of section 13 
(6) and 23 of the West Bengal Premises 
‘Tenancy Act, 1956, the grounds on wh'ċh 
eviction is sought for have to be specifi- 
‘cally stated and that the ‘notice terminat- 
ing the tenancy should contain the same 
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ground as is mentioned in the eviction 
petition. With due respect it is not 
possible to adopt the reasoning of the 
learned Judge in that case for-two reasons. 
Firstly, section 13 (6) of the West Bengal 
Premises Terrancy Act, specifically pro- 
vided for a notice before an eviction peti- 
tion is filed and the notice dealt with by 
the learned Judge in that case was one 
issued under that Act and not under the 
Transfer of Property Act. It goes without 
saying that the purpose mentioned in the 
notice issued under that Act preceding 
the eviction petition and the purpose 
mentioned in the eviction petition should 
be the same. The notice in the cases on 
hand has been issued not under the provi- 
sions of the Madras Buildings (Lease 
‘and Rent Control) Act, 1960, but under 
the provisions of the Transfer of Property 
Act. It is settled law that a notice to 
quit issued under section 106 of the Trans- 
fer of Property Act, need not be on any 
ground whatever, Secondly, the majority, 
decision had held that as the notice con- 
templated under section 13 (6) of the 
West Bengal Premises Tenancy Act, 1956, 
was essentially a notice of suit, such a 
notice may be combined with a notice 
under section 106 of the Transfer of 
Property Act, that it is not necessary to 
mention in the notice under section 13 (6), 
the ground or grounds of ejectment for 
which a suit is to be instituted for recovery 
of possession, and that a notice issued 
under section 13 (6) without stating the 
grounds of ejectment will be nonetheless 
valid. Hence it is not possible to accept 
the contention of the learned Counsel 
for the petitioners that the notice, Exhibit 
P-4, having given a different purpose 
should be held to be bad in law. 


6. As the petitioners have failed in all 
their submissions, the civil revision peti- 
tion is dismissed. There will, however, 
be no order as to costs. Time for vacat- 
ing four months. 


V.S. Petition dismissed. 


386 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—S. Ganesan, J. 


A. Subbiah .. Appellant® 


v. 
B. Thiruvenkataswami Respondent. 


Employees’ Provident Funds Act (XIX of 1952), 
section 10, and Civil Procedure Code (V of 
1908), section 60 (1) (k)—Provident fund— 
Immunity from attachment—Compulsory deposit 
—Retired employee—Amount not paid to 
employee and continued in deposit—Immunity 
from attachment. 


The provident fund is a compulsory 
deposit and in the case of a retired 
employee so long as the amount is not 
paid out to such retired employee but is 
still in deposit, the amount is immune 
from attachment as the property of the 
judgment-debtor in view of section 60 (1) 
(k) of the Code. [Paras. 4 and 8.] 


Appeal against the order of the District 
Court, Coimbatore in C.M.A.No. 49 of 
1969-E.P.R. 39 of 1969 in O.S. No. 514 
of 1967, Sub-Gourt, Coimbatore. 


Nainar Sundaram, V. Natarajan and V. 
Nicholas, for Appellant. 


Calvin Jacob and M. Sivalingam, for Res- 
pondent. 


The Court delivered the following 


Jupomenr :—The decree holder is the 
appellant ; and he is agg-ieved that the 
Courts below have rejected his applica- 
tion for attachment of the provident fund 
amount of the respondent (an employee 
in Vasantha Mills, Coimbatore, who had 
retired from service) which was still in 
the hands of the mills on the date of the 
application. 


2. The provident fund in this case is 
“governed by the Employees’ Provident 
Funds Act, 1952 ; and section 10 thereof 
reads thus: 


“The amount standing to the credit 
of any member in the fund or of any 
exempted employee in a provident 
fund shall not in any way be capable of 
* A.A.A. O. No. 39 of 1970. 

10th December,1970. 
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being assigned or charged and shall 
not be liable to attachment under any 
decree or order of any Court in respcet 
of any debt or liability incurred by the 
member or the exempted employee.” 


Learned Counsel for the appellant con- 
tends that the provisions of section 10 will 
not afford any immunity to th- respondent, 
as he had admittedly retired from service 
on the date of the application for attach- 
ment of the provident fund amount. 


3. Ihave no doubt in my mind that the 
contention isnot well founded. Admit- 
tedly the provident fund amount sought 
to be attached is a ‘ compulsory deposit” 
and it is plain that the amount will 
continue to be a deposit and will not be 
the property of the respondent-employee, 
so long as it has not been paid over to him. 


4. In Union of India v. Hiba Devi 1, the 
Sup-eme Court has laid down that the 
provident fund amount not paid to the 
subscriber after the date of his retirement, 
is also ‘compulsory deposit’ and that it 
is exempt fom attachment and sale under 
section 60 (1) (k), Civil Procedure Code. 
The decision was under the Provident 
Funds Act, 1952. 


5. In Joseph Benjamin Bonjour v. Official 
Assignee®, also a case under the Provident 
Funds Act, 1952, a Full Bench of this 
Court has laid down that the p-otection 
afforded by section 3 (1) of the Provident 
Funds Act, fom attachment of the money 
in such deposit will not continue after the 
money in such compulsory deposit has 
been paid over to the subscriber or the 
depositor. The learned Judges have 
observed that money thus paid over 
could not longer be described as ‘ com- 
pulsory deposit’ and, by implication, have 
affi med the principle that so long as the 
money continued to be in deposit, it will 
not cease to have the character of a p-o- 
vident fund amount, and will not be the 
property ofthe judgment debtor (subs- 
criber). : 

6. In Mettur Industries v. Velayudhe 
Mudaliar®, a case which directly arose 
under the Employees’ Provident Funds 
Act (XTX of 1952) Kunhamed Kutti, J., 


1. (1952) S.C.J. 326 : (1952) S.C.R. 765: 
(1952) 2 M. L.J. 265 : ALR. 1952 S.C. 227. 
2. (1956) 69 L.W. 105 : (1956) 1 M.L.J. 166= 
LLR. (1956) Mad. 491 : A.LR. 1956 Mad. 283. 
3. (1961) 1 M.LJ. 321. 


uj 


has laid down, while dealing with the 
provisions of section 10 of the Act thus : 


“ The settled position is that, so long as 
the amount does not cease to have the 
character of provident fund either by 
payment of the same to the employee 
or by removing it from his credit in his 
provident fund ledger; the immunity 
against attachment continues.” 


7. In Syed Abdul Azeez Khan v. Flower and 
another’, Alagiriswami, J., while dealing 
with a case under the Indian Provident 
Funds Act, has laid down that under 
section 3 of the Act, any amount standing 
to the credit of any subscriber or deposi- 
tor is not liable to attachment under any 
decree o~ oder of any civil, revenue or 
criminal Court in respect of any debt or 
liability incurred by the subscriber or 
depositor, and that the amount does 
not become the judgment-debtor’s till 
it is puid over to him. The learned Judge 
has followed the decisions of the Supreme 
Court cited supra. 


8. I respectfully agree with the decision 
cited above. Admittedly, the provident 
fund amount sought to be attached is a 
compulsory deposit; and the principle 
is well established that, so long as the 
amount continues to lie in deposit with 
the employer and has not been paid over 
to the employee, it continu2s to retain the 
character of a ‘ provident fund amount? 
and does not become the property of the 
judgment-debtor. Admittedly, till the 
amount becomes the property of the judg- 
ent-debtor, section 6o (1) (k) Civil Pro- 
cedure Code, will lend immunity to the 
fund from attachment. 


9. Inthe result, the appeal fails and is 
dismissed with costs. 


V.S. 









Appeal dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—M.M. Ismail, 7. 

Rangaiya Bagavathar and another 
.. Appellants* 

D0. 

Kesava Bagavathar Respondent. 

(A) Registration Act (XVI of 19¢8), section 

17 (1)—Construction of. 


The strictest construction should be 
placed on the prohibitory and penal 
sections of the Registration Act, which 
imp se serious disqualifications for non- 
observance of registration. Section 17 
of the Act, being a disabling section, 
should be construed strictly. Unless a 
document is clearly b-ought within the 
purview of section 17, its non-registration 
is no bar to its being admitted in evidence. 
If there is any doubt on the subject, the 
benefit of the doubt must be given to the 
person who wants the Court to receive 
the document in evidence ; and so in 
spite of the rule of strict construction there 
is a point at which it is unnecessary to 
multiply technicalities. The criterion for 
purposes of registration is what is expressed 
on the face of the document, not what 
incidents may be annexed by custom to a 
grant of the kind, [Para. 6 ] 


(B) Transfer of Property Act (IV of 1882), 
section 59 and Registration Act (XVI of 
19°8), section 17 (1) (b)—Mortgage—-Regis- 
tration of—Value—Whether of principal 
amount secured or interest that may accrue. 


A combined reading of section 59 of the 
Transfer of Property Act and section 17 (1) 
(6) of the Indian Registration Act, so far 
as mortgages are concerned, makes it 
absolutely clear that the value of Rs. 100 
contemplated therein must have reference 
only to the principal amount secured 
under the mortgage and not to the interest 
that may accrue. [Para. 8.] 
(C) Registration Act (XVI of 198), 
section 17 (1) (b)—Scope of—Mortgage— 
Contemporaneous agreement varying rate of 
interest—Registration, when necessary. 

The value that is contemplated for pur- 
poses of registration is not the value of the 
immoveable property, but the value of 
right, title or interest which is created, 
assigned, limited or extinguished to or 





* S.A. No. 1258 of 1967 and Memo. of Cross- ` 
objections. Sth April, 1971. 
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in the. immoveable property. The valué 
-of the right, title or interest for the pur- 
poses of section 17 (1) (b) of the Act is 
the value as on the date of the execution 
of the document and not anything that 
may accrue or arise subsequently and no 
future element can enter into the calcula- 
tion for the purpose of assessment of the 
value. A variation of the rate of iriterest 
provided for in the original mortgage 
deed by a subsequent document will 
‘being the document. within the scope of 
section 17 (1) (b) ofthe Act, as far as its 
character is concerned. [Paras. 7, 17 
. : oa and 18.] 
When a subsequent agreement seeks to 
reduce the rate of interest that ag-ee- 
ment has to be compulsorily registered 
under section 17 (1) (b) of the Act, only if 
the amount of interest reduced or given 
up or released is of Rs. 100 or more: 
‘Otherwise, it does not require registra- 
tion. . [Para. 17.] 
‘On facts held, in view of the contempora- 
neous chavacter of Exhibit A-1 and Exhibit 
‘B-1, no interest actually accrued at the 
‘time when Exhibit B 1 was executed and 
therefore no value can be assessed of the 
“‘interest’? in the immoveable pvoperty 
‘purported to have been limited at that 
stage, ard what was limited or given up 
was only the future interest. So long as 
there is no period prescribed for redemp- 
tion, it is possible to hold that the mort- 
gage could be redeemed or discharged at 
any time and therefore what will be the 
amount of interest that would become 
payable at the time of redemption could 
not be anticipated or calculated in 
advance to hold that the contempora- 
neous ag‘eement giving up interest has 
to be registered, because the quantum 
of interest relinquished or given up may 
amount to Rs. 100 or upwards at the time 
of redemption. For thé purpose of 
Exhibit B-1, neither the duration of the 
relationship of the mortgagor and the 
mortgagee nor the continuance of the 
interest payable for any particular dura- 
tion can enter into assessment for arriving 
at the value of the right, title or interest 
in immovable property. Held, Exhibit 
B-1, does not require registration and was 
admissible in evidence. [Paras. 13, 17 
: 18.] 
Nana Bin Lakshman and others v. Anant 
Babaji (1877-78) I.L.R: 2 Bom. 353, 
Habibullah v..Nakchad “and others, (1883) | 
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TL.R. 5 All. 447, Nunki Amma v. Ahmed 
H ji, (1990) I.L R. 23 Mad. 105, Afsar 
Gehan Bsgam and another v. Becehe Lal, 
(1932) ILL.R. 7 Luck. 16, Ghundooru 
Lakshmana Setti v. Duggisetty Chenchuramayya 
and others, (1918) 34 M.L.J. 379, Gurdeo 
Singh v. Chandrikahk Singh and Chandrikah 
Singh v. Rashhehary Sinzh, (1909) I.L.R. 
36 Cal. 193, Kushinath Bhesk + Datar.v. 
Bhaskar Vishweswir, (1952) S.C.J. 150: 
(1952) S.C.R. 4g1: A.LR. 1952 S.G. 
153 and Sumil Kumar Roy v. M/s. Bhowra 
Kankanee Collieries Ltd. and others, (1971) 
1 S.C.W.R. 88 ator: AI.R. 1971 S.C. 
751, referred to. 

Appeal and Memo. of Cvoss-objections 
against the Decree of the District Court, 
North Arcot at Vellore, dated 13th July, 
1967 in Anpeal Suit No. 341 of 1966, pre- 
ferred against thé Decree-of the Gourt of 
the District Munsif of Arni, in Original 
Suit No. 441 of 1965. i 
T.V. Balakirshnan, for Appellants, 

T. Vadivel, for Respondent. 


The Court delivered the following 


Junomenrt.—Though the value involved in 


this second appeal is a very small one, 
yet it raises an interesting question of law. 
Defendants 1 and 2 in O.S.No. 441 of 
1965 on the file of the Court of the 
District Munsif.of Arni, who failed before 
the trial Curt as well as the first appellate 
Court ave the appellants before this Court. 
The admitted facts are as follows: 

2. The first appellant herein -was having 
some dealings in javuli with the res- 
pondent herein. In the course of such 
dealings, a sum of Rs. 700 was due by 
the first appellant to the respondent 
herein. In view of the fact that the 
amount was standing unsecured, the 
respondent wanted to have the same 
secured,under a mortgage, but the subject~. 
matter of the mortgage belonged to both 
the appellants. Consequently, on Ist 
November, 1955, the parties entered 
into an arrangement consisting of 


execution of a mortgage deed dy 
the appellants herein in favour of 
the respondent herein, as evidenced 


by Exhibit A-1 and execution of a 
counter-part varthamanam letter by the 
respondent herein in favour of the appel- 
lants herein, as evidenced by Exhibit 
B-1. On that date, the respondent, in 
addition to the sum of Rs. 700 already.due 
by the first appellant- to: him, ; paid sa 
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suh of Rs. 300 to both the appellants 
and get the mortgage deed, Exhibit A-1 
executed by the appellants fora sum of 
Rs. 1,000 payable with interest at 6 per 
cent. per annum. Under Exhibit 
B-1, the respondent informed the 
appellants . that though the mortgage 
deed mentioned that interest at 6 per 
cent. per annum as payable on 
the principal amount of Rs. 1,000, 
since the major portion of the principal 
amount formed part of the balance due 
on dealings between the parties, he would 
not claim any interest and the mortgage 
would stand discharged if the p-incipal 
sum of Rs. 1,000 was paid by the 
appellant, to the respondent herein. 
The mortgage deed, Exhibit A-1, though 
dated 1st November, 1955, was registered 
only on 25th November, 1955. Subse- 
uently, the appellants herein transferred 

eir interest in the mortgaged property 
in favour of defendants 3 to 5, imposing 
an obligation on them to discharge the 
mortgage. Thereafter, the present suit 
was instituted by the respondent herein, 
for recovery of a sum of Rs. 1,597.50 
from the appellants as well as defendants 
3 to 5, the said amount consisting of the 
principal amount of Rs. 1,000 and interest 
of Rs. 597.50 from rst November, 1955 
onwards. On 4th January, 1966, the 
respondent made an endorsement that 
a sum of Rs. 1,000 was paid to him out 
of Court by defendants 3 to 5. The 
appellants herein in their written state- 
ment admitted the execution of the 
mortgage deed, Exhibit A-1, but con- 
tended that in view of the understanding 
between the parties, as evidenced by 
Exhibit B-1, no interest was payable and 
even before the institution of the suit, 
as soon as notice was received from the 
respondent herein, the appellants, had 
intimated defendants 3 to 5 to pay the 
principal amount of Rs. 1,000 immedi- 
ately to the respondent herein. Since 
the principal amount of Rs. 1,000 was 
received by the plaintiff (respondent here- 
in), the only question that had to be 
considered by the learned District Munsif 
was whether the respondent was entitled 
to any interest as provided for in Exhibit 
A-1. He came to the conclusion that 
since Exbibit B-1 was not registered, it 
could not prevail against the registered 
document, Exhibit A-1, and therefore 
the respondent was entitled to interest 
with the result on 27th July, 1966, he 
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decreed -the suit for Rs. 597.50. With 
regard to costs, he came to the conclusion. 
that having regard to the fact that the 
principal amount had been paid, it was 
a fit case in which the respondent-plaintif® 
could be awarded half costs and accord- 
ingly awarded half costs. As against 
this judgment and decree of the learned 
District Munsif, the appellants herein. 
preferred an appeal to the learned 
District Judge of North Arcot at Vellore. 
The learned District Judge on 13th 
July, 1957, dismissed the appeal, A.S. 
No. 341 of 1966 agreeing with the con- 
clusion of the learned District Munsif. 
There was cross-objection by the respon- 
dent herein contending that he was 
entitled to full costs. The said cross- 
objection also was dismissed by the 
learned District Judge. Hence the pre- 
sent second appeal by defendants 1 and 
2 in the suit and the cross-objection by 
the plaintiff in the suit. 

3. As I have pointed out already, as far 
as the second appeal is concerned, the 
sole question for consideration is, whether 
the respondent is entitled to interest at 
the rate of 6% per annum on the p ‘incipal 
amount of Rs. 1,000 as provided for in the 
mortgage deed Exhibit A-1. Both the 
Courts below relied on the decision of 
the Supreme Court in Kashinath Bhaskar 
Dutar v. Bhaskar Vishweshwar, for coming 
to the conclusion that any agreement 
between the mortgagor and the mortgagee 
with regard to change of rate of interest 
as originally provided for in the mort- 
gage deed would attract section 17 (1) (6) 
of the Indian Registration Act and there- 
fore would require registration. Before 
the learned District Judge two points 
were urged on behalf of the appellants 
herein, One was that the Supreme 
Court judgment dealt with an agreement 
subsequent to the mortgage deed under 
which interest already accrued was given 
up, and therefore, that decision had no 
application to the present case where 
Exhibit B-1 was contemporaneous with 
Exhibit A-1. The second point was 
that the giving up of interest under 
Exhibit B-1 was with reference to future 
interest that was yet to accrue and there- 
fore that will not fall within the scope of 
section 17 (1) (6) of the Registration 
Act. The learned District Judge rejected 


1. (1952) S.C.J. 150 : (1952) S.C.R. 491 = 
A.LR. 1952 S.C. 153. 2a a 
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both these contentions. With regard 
to the first contention, the learned 
District Judge pointed out that the very 
language of Exhibit B-1 showed that it 
‘was executed after Exhibit A-r was 
executed and therefore it was a subse- 
quent ag‘eement, With regard to the 
second contention, the learned District 
Judge relied on the use of the expression, 
“whether in p-esent or in future” in 
section 17 (1) (4) of the Registration Act 
and came to the conclusion that such 
an exp‘ession would comp-ehend the 
giving up of future interest as well. 
I do not have the slightest hesitation in 
coming to the conclusion that the learned 
District Judge was wrong on both these 
conclusions. As I have pointed out 
already Exhibits A-r and B-1 came into 
existence simultaneously, as forming part 
of one and the same transaction. The 
circumstances under which they came 
into existence, I have already given in 
detail. A sum of Rs. 700 was due by 
the first appcllant alone to the respon- 
dent herein, by virtue of the business 
dealings they had previously and that 
was an unsecu’ed loan, The respondent 
‘wanted to have the same secured by 
obtaining a mortgage from both the 
appellants to whom alone the p-ope:ty 
belonged. It is only for the purpose of 
inducing both the appellants to execute 
a mortage in respect of thei: property in 
favour of the respondent herein, the 
respondent executed Exhibit B-1 on the 
same date. Exhibit B-1 itself describes 

as ** o/LLT ox ud SM $ Bex AM 
argsuoter Qe”. In his evi- 
dence also the respondent has admit- 
ted that Exhibit B-1 was a counter- 
part executed by tim. Therefore, 
it is indisputable that Exhibits A-I 
and B-1 formed part of the same tran- 
saction and were brought into existence 
at the same time. From the very nature 
of the case one document had to be 
written up first before the other could 
be written up. Therefore from the 
‘sequence alone, it cannot be contended 
that the mortgage document Exhibit 
A-1 having been written up first and 
the varthamanam letter, Exhibit B-1, 
having been written up later, at the same 
time and on the same date, Exhibit B-1 
can be considered to be a subsequent 
agreement to vary the rate of interest 
provided for in Exhibit A-r. Equally 
with regard to the second contention, 
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the learned District Judge failed to note 
the well-settled interpretation put up on 
the words, ‘“‘in present or in future” 
occurring in section 17 (1) (6) of the 
Registration Act. This is what is stated 
in Mulla’s Commentary on the Indian 
Registration Act, Seventh Edition, at 
page 36: 
“The werds ‘in present or in future’ 
were first inserted in Act XX of 1866. 
The words ‘in furure’ have reference 
to estates in remainder or in reversion, 
or to estates otherwise deferred in 
enjoyment:”’ 
In view of this, it is impossible to agree 
with the learned District Judge that the 
words ‘in future’ have reference to interest 
on p‘incipal amount that may accrue in 
future. Consequently, beth the reasons 
given by the learned District Judge for 
rejecting the case of the appellants herein 
are not sound, 
4. Nonetheless, the principal qui stion 
remains, namely, whether Exhibit B-1 
requires registration and whether for 
want of re,istration it is inadmissible 
in evidence or not. For the purpose of 
deciding this question, it is necessary to 
refer to the actual provision contained 
in the Indian Registration Act as well 
as tc the leading decision of the Supreme 
Court on this point. 
5. Section 17 (1) of the Registration 
Act, so far as is relevant, is as follows: 
“17 (1). The following documents shall 
be registered, if the property to which 
they relate is situate in a district in 
which, and if they have been executed 
on or after the date on which Act 
XVI of 1864, or the “Indian 
Registration Act, 1871 or the Tndian 
Registration Act, 1877, or this Act 
came or comes into force, namely: 
* * * * * 


(b) other non-testamentary instru- 
ments which purport or overate to 
create, declare, assign, limit, or extin- 
guish, whether in present or in future, 
any right, title or interest whether 
vested or contingent, of the value of 
one hundrrd rupees and upwards, to 
or in immovable property”. 
Section 49 of the same Act states that 
not document required by section 17 or 
by any provision of the Transfer of 
Property Act, 1882, to be registered shall 
affect any immovable property comprised 
therein, or confer any power to adopt, 


i] 


or be received as evidence of any tran- 
saction affecting such property or con- 
ferring such power, unless it has been 
registered. 
6. It has been well settled that in con- 
struing these provisions of the Act, the 
following rules must be observed. 
““The strictest construction should be 
placed on the prohibitory and penal 
sections of the Registration Act which 
impose serious disqualifications for non- 
observance of registration. Section 17 
of the Act, being a disabling section, 
must be construed strictly. Unless a 
document is clearly brought within 
the purview of scction 17, its non= 
registration is no bar to its being admit- 
ted in evidence. If there is any doubt 
on the subject, the benefit of the doubt 
must be given to the person who wants 
the Court to receive the document in 
evidence; and so in spite of the rule of 
strict construction there is a point at 
which it is unnecessary to multiply 
technicalities. The criterion for pur- 
poses of registration is what is expressed 
on the face of the document, not what 
lincidents may be annexed by custom to 
a grant of the kind. (Mulla’, Gom- 
mentary on the Indian Registration 
Act, Seventh Edition, page 28.”’) 


7. Bearing these principles in mind, 
what we have to see with reference to 
section 17 (1) (6) of the Registration Act 
is: (1) that there must be a non-testa- 
mentary instrument, (2) that instrument 
must purport or operate to create, declare 
assign, limit or extinguish, whether 
in present or in future any right, title or 
interest, whether vested or contingent, 
to or in immovable property, and (3) that 
the right. title or interest must b= of the 
value of Rs. r00 and upwards. A 
reading of the section itself makes it 
absolutely clear that the value that is 
lcontemplated for purposes of registration 
jis not the value of the immovable pro- 
‘Iperty, but the value of right, title or 
interest which is created, assigned, limi- 
ted or extinguished in or to the said 
immovable property. Consequently, 
what we have to see with reference to 
Exhibit B-r is, first whether it comes 
within the scope of section 17 (1) (b) 
of the Registration Act at all, with refe- 
rence to its character and secondly 
whether the ‘interest’, limited or extin- 
guished is of the value of Rs. 100 and 








RANGATYA BAGAVATHAR ¥. KESAVA BAGAVATHAR (Ismail, J.). 


391 | 


upwards. As far as the character of the 
Cocument is concerned the decision of the 
Supreme Court is clear on this point. 
App-oving the judgment of the Rangoon 
High Court in U. PO. Thin v. Official 
Assignee1, the Supreme Court in Kashinath 
Bhaskar Datar v. Bhaskar Vishweshwar*, 
stated as follows: 
“One part of the ‘interest? which a 
mortgagee has in mortgaged property 
is the right to receive interest at a 
certain rate when the document pro- 
vides for interest. If that rate is 
varied, whether to his advantage or 
otherwise, then, in our judgment, his 
‘interest? in the property is affected. 
If the subsequent agreement substi- 
tutes a higher rate, then to the extent 
of the difference it ‘creates’ a fresh 
‘interest? which was not there before. 
If the rate is lowered, then his original 
‘interest’ is limited”. 
Therefore, a variation of the rate of 
interest provided for in the original 
mortgage deed by a subsequent document 
will bring the document within the scope 
of section 17 (1) (b) of the Registration 
Act, as far as its character is concerned. 
8. Consequently, it can be said that 
Exhibit B-1 in so far as it provides for 
non-payment of interest, contrary to 
what is provided for in Exhibit A-1, 
‘limits’ the ‘interest’ in the immove- 
able property created by Exhibit A-1. 
Nonetheless the question still remains as 
to what exactly is the value of interest 
‘limited’ by Exhibit B-1. Admittedly, 
Exhibit B-1 was executed on the same 
date as Exhibit A-1 and therefore at the 
time when Exhibit B-1 was executed no 
interest has actually accrued and there- 
fore the giving up of interest cannot be 
said to ‘limit’ the ‘interest’ in immovable 
property. Mr. T. V. Balakrishnan, 
learned Counsel for the appellants, in 
this context drew my attention to several 
decisions of this Court holding that 
in considering whether a mortgage docu- 
ment should be registered or not, with 
reference to section 17 (1) (b) of the 
Registration Act, it is the principal 
amount secured that has to be taken 
into account and not the interest that 
will accrue in future. As a matter of 
fact, as far as this particular point is 
concerned, it is not even necessary to 





1. ALR. 1938 Rang. 285. 
2. (1952) S.C.J. 150 : ATR. 1952 S.C. 153. 
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rely upon section 17 (1) (b) of the Regis- 
tration Act, because the same is provided 
for in the Transfer of Property Act itself 
in section 59 thereof, where it is stated: 


‘* Where the principal money secured 
is one hundred rupees or upwards a 
mortgage other than a mortgage by 
deposit of title deeds can be effected only 
by a registered instrumert signed by 
the mortgagor and attested by at 
least two witnesses’. 


This result follows from the provisions of 
section 4 of the Transfer of Property 
Act, itself which states that sections 54, 
paragraphs 2 and 3, 59, 107 and 123 
shall be read as supplemental to the 
Indian Registration Act, 19¢c8. There- 
fore a combined reading of section 59 of 
the Transfer of Property Act and section 
17 (1) (b) of the Indian Registration Act, 
so far as mortgages are concerned, 
makes it absolutely clear that the value of 
Rs, 100 contemplated therein must have 
reference only to the principal amount 
secured under the mortgage and -not to 
the interest that may accrue. It is this 
Principle that was enunciated and illus- 
trated by the decisions relied on by 
- Mr. Balakr‘shnan. 


9. In Nana Bin Lakshman v. Anant 
Babaji}, it was held that the value of the 
right, title or interest created by a mort- 
gage is estimated by the amount of the 
principal money thereby secured. Regard- 
ing the rationale behind this conclusion, 
the Court pointed out; 


“There is nought in those Acts to suggest 
that there Toul be one mode of 
ascertaining the value in the case of 
deeds of sale, and another for testing 
the value in the case of a deed of mort- 
page, or of rent charge, or of annuity 
or creating or conveying any other 
minior interest in, or charge or incum- 
brance upon, immovable property. 
We do not know any good reason for 
making such a distinction, and can 
perceive many for refraining from its 
introduction. If the necessity for 
Tegistration of a mortgage is to be 
ascertained, not by the consideration 
given by the mortgagee for it, but by 
the actual value of the transaction to 
the mortgagee, the test would, at the 
time of making the contract and when 





.1. (1877-78) LL.R. 2 Bom. 353. 
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the partiés would most need to know 
whether the mortgage must be regis- 
tered, be wholly impracticable if the 
interest, or profits in lieu of interest, 
receivable by the mortgagee is to 
form one of the elements of value. 
The rate ofinterest might, of course, and 
usually would be then fixed, but the 
amount of it could only be known when 
the mortgage was redeemed or fore- 
closed. The time of redemption or fore- 
closure would depend on the pleasure 
or convenience of the parties or of one 
of them. Why should the first three 
or six months’ interest, merely because 
„it is specially noticed in the mortgage, 
be taken into account more than any 
subsequent interest receivable by the 
mortgagee? If the mortgagee be not 
entitled to interest under the mort- 
gage, and the stipulation be that, in 
lieu thereof, he is to enter occupation 
of the land and to cultivate it, and 
retain the profits arising from the culti- 
vation, how, at the date of the contract 
could the actual value of the mortgage 
to the mortgagee be ascertained? 
These are amongst the grounds upon 
which rests the practice, which has 
uniformly prevailed here, of estimat- 
ing the value of a mortgage as well 
under Act XXIV of 1864, Act XX 
of 1866, and Act VIII of 1871 by the 
amount of the principal money lent, 
and without any regard to the duration 
of the relation of mortgagor and mort- 
gagee, or to the rate of continuance of 
the interest payable. Had we put a 
different construction on section 13 
of Act XVI of 1864, section 17 of 
Act XX of 1866, or section 17 of 
Act VIII of 1871 we should, we think, 
have converted those enactments into 
so many traps for the unwary, which 
could not have been the intention of 
the Indian Legislature.”’ 


A Full Bench of the Allahabad High i 
Court in Habibullah v. Nakched Rat, | 
took the same view, namely, that the 
p:incipal amount secured by a mortgage ` 
of immoveable property is alone to be 
considered for the purpose of deciding 
whether the registration of the instru- 
ment of mortgage is optional or compu ~ 
sory under the Registration Act. 





—_— 


1. (1883) T.L.R. 5 All. 447. 
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10. As far as our Court is concerned, 
in Kunhi Amma v. Ahmed Haji, a Bench 
of this Court has taken the view that for 
the purpose of finding the value, it is 
the lowest amount payable under the 
document that should be taken into 
account for the purpose of registration. 


11. Though these decisions do not 
divectly decide the question before me, 
certainly they lend considerable assis- 
tance in arriving at a conclusion one 
way or the other. 


12. On the other hand, the learned 
Counsel for the respondent relied upon 
the following sentence occurring in the 
judgment of the Supreme Court in 
Sunil Kumar Roy v. M/s. Bhowra Kankunee 
Cillieries Lid. and others*. 


“It is well settled by now that a docu- 
ment which varies the essential terms 
of the existing registered lease such as 
the amount of rent, must be registered: 
See Durga Prasad Singh v. Rajendra 
Narain Bagchi®, which was app-oved 
by the Full Bench in Lalit Mohan 
Ghosh v. Gopal Chuck Coal Company Ltd.’?4, 


I am of the view that this observation 
of the Supreme Court has no appli- 
cation to the present question under 
consideration, for the simple reason that 
section 17 (1) (d) of the Registration Act 
dealing with the registration of leases 
provides for a lease being compulsorily 
registered only if it happens to be one 
of immovable property from year to 
year, or for any term exceeding one year, 
or reserving a yearly rent. From the 
very nature of the case, alteration of a 
material term like the rate of rent may 
bring into existence a new lease itself 
so as to require registration under section 
17 (1) (d) of the Registration Act. But 
in the present case, I am concerned with 
a simpler proposition as to how to value 
a document like Exhibit B-r for the 
purpose of finding out whether the value 
of the interest ‘limited’ thereunder is of 
Rs. 100 or upwards so as to require regis- 
tration under section 17 (1) (b) of the 
Registration Act. 


a es 


1. (1900) I.L.R. 23 Mad. 105. 
2. gel 1 S.C_W.R. 88 at 91 : A.LR. 1971 
S.C. 751. 
I. 


S 
3. oin L.R. 37 Cal. 293. 
4. (1912) LL.R. 39 Cal. 284. 
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13. I have already pointed out that in: 
view of the contemporaneous character’ 
of exhibits A-r and B-r, no interest 
actually accrued at the time when Exhibit 
B-1 was executed and therefore no value 
can be assessed of the ‘‘interest’? in the 
immovable property purported to have 
becn limited at that stage. There are’ 
three decisions directly dealing with 
cases of change of interest or giving up 
of interest and holding that such docu- 
ments require registration only if the 
value of interest released is of Rs. 100 or 
upwards. 


14 The first is Afsar Jehan Begam and 
another v. Beche Lal}, That was also a case 
whereby a subsequent agreement interest 
wasreduced. Thelearned Judges after 
elaborately dealing with the case-law on 
the point stated: 


“By the agreement in question the 
mortgage debt is largely reduced. The 
six monthly interest is reduced by 
Rs. 105 at least. Thus the mort- 
gagees agree to relinquish a portion of 
the mortgage debt exceeding Rs. 100 by 
this deed. The ag-eement in question 
has the effect of ‘limiting or extinguish- 
ing their right or interest of the value 
of the one hundred rupees and upwards 
to or in immovable property’. We 
agree with the learned Subordinate 
Judge in holding that the agreement in 
question falls under section 17, sub- 
section (1) clause (b) of the Registration 
Act”. 


15. The next is the decision of a Bench 
of this Court in Chundooru Lakshmana 
Setti v, Duggisetty Chenchuramayya and others?. 
Sofar as is relevant, the facts as appear 
from the said judgment itself are as. 
follows: 


“The only question that we have to 
deal with in this second appeal is 
whether Exhibit 5, which is in these 
words: ‘*Now if you will pay Rs. 3,000 
towaids the debt due by you on the 
two documents we shall receive the 
money and return tle documents”, 
is admissible in evidence having regard 
to the provisions of section 17 of the 
Registration Act. 





1, (1932) LL.R. 7 Luck. 16. . 
2. (1918) 34 M.L.J. 79. i 2-8 
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. On the date of Exhibit 5, more than 
Rs. 3,000 was due, and the balance 
which the plaintiff agreed to relin- 
quish under Exhibit 5, amounted 
much more than Rs. 100. We do not 
think, though the question under con- 
sideration has been argued very 
elaborately before us, that the matter 
admits of any real doubt’’. 


16. The last decision is that of the 
Calcutta High Court in Gurdeo Singh v. 
Chandrikoh Singh and Chandrikah Singh v. 
Rashbehary Singh?. The question that 
came up for decision befcre that Court 
can be culled out from the judgment 
itself and it is as follows: 


“The fourth g-ound, upon which the 
decision of the Subordinate Judge is 
challenged on behalf of defendants 5 to 
4 is that the plaintiffs are not entitled 
to claim interest at the rate specified 
in the mo-tgage of 1886, inasmuch as 
on the 18th Junc, 1889, they entered 
into a comp‘omise with their mort- 
gagors, by which they undertook to 
reduce their claim for future interest 
to 6 per cent, per annum. In answer 
to this contention, it is argued on 
behalf of the plaintiffs-respondents that 
. the compromise in question is inopera- 
tive in law, as it was not registered under 
section 17 of the Registration Act”. 


The judgment thereafter refers to the 
filing of a petition for compromise and the 
order passed thereon not dealing with 
the properties which were not the subject- 
matter of the suits and proceeds to say: 


“A petition of compromise, in so far 
as it relates to properties in suit, does 
not require registration under section 17 
of the Registration Act and the decree, 
in so far as it gives effect to the settle- 
ment touching such properties operates 
as res judicata. If it gives effect, 
however, to the settlement touching 
properties extraneous to the litigation, 
the decree is, to that extent, clearly 
without jurisdiction and is inoperative. 
In relation to these extraneous pro- 
perties, the parties must fall back upon 
the petition itself, which cannot, with- 
out registration, effectively declare or 


1. (1907) LL.R. 36 Cal. 193 at pp. 221-222: 
1 I.C. 913. 
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create title to immovable 
exceeding Rs. 100 in value.” 


17. All these decisions clearly show that 
when a subsequent agreement seeks to 
reduce the rate of interest that agreement 
has to be compulsorily registered under 
section 17 (1) (6) of the Registration Act, 
only if the amount of interest reduced or 
given up or released is of Rs. 100 o1 more. 
Otherwise, it does not require registra- 
tion. The learned Counsel for the res- 
pondent was not able to bring to my 
notice any decision of any Court showing 
that Exhibit B-1 requires registration, 
notwithstandiny the fact that on the date 
when it was executed no interest had 
accrued and therefore no ‘interest’ in 
immovable property was given up and 
consequently the value of any such 
‘interest? being of Rs. 100 or upwards 
does not and cannot arise. He repeatedly 
contended that because the original 
mortgage is of the value of Rs. 1,000 
Exhibit B-1 also has to be registered. 
I have already indicated that the value 
that has to be taken for the purpose of 
section 17 (1) (6) of the Registration Act 
is not the value of the immovable pro- 
perty, but only the value of the ‘interest’ 
that is limited or given up and as far as 
the present case is concerned, what was 
limited or given up was only the future 
interest. This position, namely, that 
in relation to the valuation for the pur- 
pose of section 17 (1) (6) of the Regis- 
tration Act, it is the value of the ‘interest’ 
in the immovable property that is 
given up thet has to be taken into account, 
will become clear, if one looks at the 
valuation for the purpose of registering 
an assignment of a mortgage. us a 
deed of transfer for a consideration 
of less than Rs. 100 of a mortgage for 
upwards of Rs. 100 does not require 
registration under this Act. In such a 
case, though the principal amount secure 
under the original mortgage is Rs. 100 
and more, the consideration for the 
assignment of that mortgage being less 
than Rs. 100 the assignment as such does 
not require registration. This clearly 
illustrates the principle underlying section 
17 (1) (b) of the Registration Act, namely, 
the value that is contemplated for the 
purpose of that sub-section is the value 
of the ‘interest’, right or title limited or 
created and not the value of the property 
with reference to which the interest, 


property 
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hight or title is created or limited. Conse- 
quently, I am clearly of the opinion that 
Exhibit B-1 does not require registration 
and therefore, it is admissible im evidence. 


18. The question may be looked at from 
another point of view as well. As T 
have pointed out already, Exhibit A-1 
as well as Exhibit B-1 were executed 
‘contempovaneously on ist November, 
1955. Exhibit A-1 was registered only 
on 25th November, 1955. No interest 
in an immovable property in the form 
of a mo‘tgage could have been created 
before the document was actually regis- 
tered, though by virtue of section 47 of 
the Regist-ation Act, once the registration 
is effected, it takes effect from the date 
of the actual execution itself. In this 
case, when Exhibits A-r and B-r were 
simultaneously or contemporaneously 
executed on 1st November, 1955, 2nd 
Exhibit A-1 was registered subsequently, 
it should be deemed as if the mortgage 
deed itself did not p-ovide for any pay- 
ment of interest. Apart from this, I 
respectedly asked the learned Counsel 
for the respondent as to what value should 
be put upon Exhibit B-1 for the purpose 
of registration, because valuation is the 
sine quo non for determining whether the 
document requires registration of not, and 
he had no answer. Ons significant 
thing to be noticed in this case is that 
Exhibit A-1 itself has not provided for 
any period of redemption. Therefore, 
notwithstanding the execution of Exhibit 
A-1, it would be open to the appellants 
herein to repay the amount the very 
same date, even before Exhibit A-1 was 


jinterest that would become payable at 
the time of redemption could not be 
janticipated or calculated in advance so 






Rs. 100 or upwards at the time of redemp- 
It should not be forgotten that 
the value of the right, title or interest for 
the purpose of section 17 (1) (b) of the 
Registration Act is the value as on the 
date of the execution of the document and 
not anything that may accrue or arise 
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subsequently and no future element can 
enter into the calculation for the pur- 
pose of assessment of the value. In the 
case in hand, the rate of interest provided 
in Exhibit A-1 was 6% per annum. 
Ifso, the interest on the p1incipal amount 
will amount to Rs. 100 only after a period 
of 20 months. In the mortgage is dis- 
charged within a period of 20 months, 
then the interest payable in terms of 
Exhibit A-1 will be less than Rs. roo 
cnly. Similarly, if the mortgagee sought 
to enforce the mortgage within the said 
period of 20 months, the amount of 
interest which he could claim under the 
terms of Exhibit A-1 would be less than 
Rs, 100 and in such an event, it would be 
impossible to contend that Exhibit 
B-1 should have been registered. Can 
it be that the simple accident of a suit 
on the mortgage being instituted after 
the expiry cf 20 months or the mortgage 
being discharged after the expiry of 20 
months will make any difference to the 
liability of Exhibit B-1 being compulsorily 
registered under section 17 (1) (b) of 
the Registration Act, on the date when it 
was executed? In other words, can it 
be said that the Legislature contemplated 
that at the time of Exhibit B-1 as specific 
period for redemption or discha ge of 
the mortgage should be assumed or 
notionally povided fcr and interest cal- 
culated for that period and then it has 
to be seen whether the interest so cal- 
culated is of Rs.100 or upwards? It is 
only in this co text that the extract from 
the judgment of the Bombay High Court in 
Nana Bin Lakshman and others v. Anant 
Babaji?, already given becomes very perti- 
nent. Ifthe value of the mortgage has to 
be estimated without any regard to the 
duration of the relation of mortgagor and 
mortgagee, or to the rate of continuance 
of the interest payable, it clearly follows 
that for the purpos> Exhibit B-1 also, 
neither the duration of the relationship 
of the mortgagor and the mortgagee nor, 
the continuance of the interest payable 
for any patticular duration can enter into 
assessment for arriving at the value 
of the right, title or interest in immovable 


property. 
19. Therefore, looked at from any point 


of view, I am clearly of the opinion that 
the conclusion of the Courts below is not 
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correct in Jaw and consequently, the 
second appeal has to be allowed and is 
accordingly allowed. The judgments and 
decrees of the Courts below in so far as 
they provided for payment of interest 
by the appellant herein to the respondent 
are set aside. 


20. Then, there remains the cross- 
objections filed by the respondent herein. 
I do not have the slightest hesitation in 
holding that it is a frivolous one and the 
claim for costs iz neither just nor legal. 
Having executed Exhibit B-1 and having 
ag-eed to give up interest, it does not lie 
in the mouth of the respondent to claim 
that he must be held entitled to the costs 
of this litigation which could have been 
easily avoided. Therefore, the cress- 
objection also is dismissed. 


21. As far as costs are concerned, I am 
clearly of the opinion that this is a p-cper 
case in which the appellants should have 
their costs from the respondent herein 
with regard to theirt appeals as well as 


the cross-objections of the respondent, - 


both before this Court as well as before 


the first appellate Court. Ordered 

accordingly. 

No leave. 

8.V.J. —— Second appeal 
allowed ; 


Cross objections dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS, 


Present.—S. Ganesan, F. 


V. K. S. Sivam Appellant* 
y. 
Thirupathiswami Respondent. 


Civil Procedure Code (V of 19C8), section 
51, and Order 21, rule 37—Arrest of 
judgment-debtsi—_Means to pay—Judgment- 
debtor owning houses—Presumption of ability 
to raise moneys on such property— Judgment- 
debtor, 1s in possession or in a position to 
realise moneys on such properties—Evidence 
necessary to decide question cf means. 


Where the judgment-debtor is in posses- 
sion of houses which he owns, it can be 
normally presumed that the judgment- 
debtor will be able to realise the moneys 
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from the said houses by sale, mortgage 
or other encumbrances. But in the 
absence of evidence that he is in possessiom 
of the house or that he is in a position to 
realise from them any substantial cash 
by sale etc. it will not be possible to 
decide whether the judgment-debtor has 
got means to pay the decree amount or a 
substantial portion thereof. 


Appeal against the order of the Court of 
the District Judge, Coimbatore, dated 
5th July, 1968 and made in C.M.A. No. 
gt of 1968 (E.P. No. 19 of 1957 in O.S. 
No. 1055 of 1967,D.M.C. Coimbatore). 


N. Varadarajan, for Appellant. 


S. Nainarsundaram, for Respondent. 
The Court made the following 


Orprr.—The decree-holder is the appel- 
lant herein and his grievance is that 
the learned First Additional District 
Judge, Coimbatore has held that the 
respondent-judgment-debtor has no means. 
to pay the decree amount in spite of his. 
finding that the respondent has some 
houses in N.G.R. Street, Coimbatore, as 
revealed by Exhibit A-1. i 


2. It is now established by™ Exhibit 
A-1 that the respondent-judgment- 
debtor has some houses in N.G.R. Street, 
Coimbatore and the only question for 
consideration is whether possession of 
the said houses is tantamount to the fact 
that the respondent has means to pay the 
decree amount or a substantial portion 
thereof. The learned District Judge has 
observed in paragraph 6 of his judgment 
that mere ownership of immovable 
property cannot by itself be taken to mean 
that the respondent herein has means to 
pay the decree amount. In Mohamed 
Ibrahim v. State Bank of Travancoret, a 
Division Bench of this Court has held 
that ‘means’ occurring in section 51 of 
the Code of Civil Procedure, can only 
mean realisable assets and not cash and 
that, if ajudgment-debtor has got sufficient 
assets from out of which the necessary 
moneys can be realised to pay up the 
decrce amount, h2 will not be exempted 
by the provisions of section 51 of the 
Code from being proceeded against per- 
sonally for realisation of the amount 
due under the decree. : 


Jea Se 


1. (1963) 2 M.L.J. 552. - 
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3. This judgment lays down that posses- 
sion of cash is not necessary and that 
possession of any realisable assets from 
which money can be had for the pay- 
ment of the debt will denote possession 
of means as contemplated by section 51 
of the Civil Procedure Code. I ag‘ee 
with the decision. Following this defini- 
tion I am clear that, where the judgment- 
debtor is in possession of a house which 
ihe owns, it can be normally presumed that 
|the judgment-debtor will be able to realise 
moneys from the said house by sale, 
mortgage or other encumb-ances. In 
this case, apart f-om the fact that Exhibit 
A-1 shows that the respondent-judgment- 
debtor owns some houses in N.G.R. 
Street, there is no evidence to the effect 
that he is in possession of those houses 
or that he is in a position to cealise from 
them any substantial cash by sale, -mort- 
\gage or other encumbrances. In the 
absence of such evidence, it will not be 
possible to decide at this stage whether 
the respondent-judgment-debtor has got 
means to pay up the decree amount or a 
substantial portion therecf. The proper 
course under such circumstances is to 
set aside the order and remand the psti- 
tion for disposal by holding an enquiry 
into the question whether the respondent 
is in possession of the said house and has 
the capacity to raise funds by sale, mort- 
gage, etc. for the purpose of paying the 
decree amount or a substantial portion 
thereof. 


4. In the result, the appealis allowed 
and the order of the learned First 
Additional District Judge, Coimbatore is 
set aside. The execution petition (E.P.R. 
No. 19 of 1967) is remanded to the 
executing Court (Principal District 
Munsif, Coimbatore) for the fresh dis- 
posal of the application after holding an 
‘enquiry into the question whether the 
respondent-judgment-debtor is in posses- 
sion of the said house or any house and 
whether he is in a position to realise 
money by sale mortgage etc. of the'said 
properties; No costs, 


“YV. S. 






Appeal allowed: 
E.P. remanded: 


—— 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present.—R. Sadasivam - and V. Rama- 
swami, JJ. 


Kesava Pillai and others ... Appellants* 
U. 
Kamalammal and others Respondents. 


Indian Lunacy Act (IV of 1912), sections 
71, 72—Appointment of a guardian tə a 
lunatic—Power vested in the District Court— 
Appellate Cour:—Scope of  interference— 
Concubine of lunatic—Living with and looking 
after lunatic for several years—Appointment 
of concubine as guardian by District Court— 
Not liable to interference. 


The duty of deciding who may be 
the fittest person to be appointed as 
guardian of the person who is adjudged 
a lunatic is entrusted to the District 
Judge, under the Act. The High Court 
in appeal will not take upon itself that 
duty, unless the District Court exercised 
its judicial discretion wrongly. [Pura. 7.] 


The order of the District Court appoint- 
ing the concubine of the lunatic as his 
guardian is a poper one, having regard 
to the facts, that the concubine was 
looking after the lunatic for the past 
several years, that his wife and children 
never used to visit him and that the 
conclubine was looking after the lunatic 
for about eight years from the date of 
of app»intment by the District Court 
till the hearing of the appeal in the High 
Court. [Paras. 6 and 7.] 


Appeal against the order of the Court of 
the ‘District Judge, Kanyakumari at 
Nagercoil dated 28th September, 1963 
and made in O.P. No. 73 of 1962. 


S. Padmanabhan, for Appellants. ` 


K. Paraseran and R. Srinivasan, 


Respondents. 


The Judgment of the Court was delivered 
by : 

Sadasivam, 7.—Appellants are Respon- 
dents 1 to 4 in O.P. No. 73 of. 1962 
on the file of the District Judge, Kanya- 
kumari at Nagercoil. Respondents 1 


for 
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and 2 filed the petition under sections 62, 
63 and 67 of the Indian Lunacy Act 
for directing inquisition for the pw pose of 
finding out whether Kumara Pillai is of 
unsound mind and incapable of manag- 
ing himself and his affairs and for passing 
suitable orders for his custody and the 
management of his estate. The second 
respondent is the son of the first respondent 
who claims to have married Kumara 
Pillai as his second wife in Avani 1119 
M.E. The appellants are the sons and 
daughters of Kumara Pillai through his 
first wife Ponnammal and they dispute 
the alleged marriage between the first 
respondent Kamalammal and their father. 
The third respondent Ponnammal was 
impleaded as the fifth responder.t in O.P., 
No. 73 of 1962 on the file of the lower 
Court on the ground that she had filed 
O.S. No. 41 of 1962 on the file of the 
Subo.dinate Judge’s Court, Nagerccil, 
claiming to be the second wife of 
Adhikesavaperumal Pillai, the father of 
Kumara Pillai. The learned District 
Judge has found that Kumara Pillai is 
a lunatic who cannot manage his affairs 
and to whom a p-oper gua-dian has to be 
appointed to look after him and a manager 
for his estate. An Advocate-Receiver 
was appointed to manage the estate of 
Kumara Pillai. Though the learned 
District Judge found that the first respon- 
dent Kamalammal was not the legally 
wedded wife of Kumara Pillai he consi- 
dered her to be a fit and proper person 
tc beappointed a the guardian of Kumara 
Pillai. Agg‘ieved by this order the 
legitimate children of Kumara Pillai 
have come forward with this appeal. 


2. There is no dispute about the fact 
that Kumara Pillai is a lunatic, who is 
incapable of managing Fis person and 
properties. The only question for consi- 
deration in this appeal is whether the 
learned District Judge, Kanyakumari, 
erred in appointing the first respondent 
Kamalammal, as the guardian of the 
person of Kumara Pillai in spite of his 
having negatived her status as his second 
wife. 


3. The evidence of P.W. 1 Kamalammal, 
the first respondent heiein is that she 
married Kumara Pillai ou the represen- 
tation that his first wife was not alive 
and that she begot children through 
him. The learned District Judge 
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found the marriage of Kamalammal with 
Kumara Pillai invalid as his first wife 
died only subsequently. The contention 
of the appellants is that the first respondent 
Kamalammal was only working in the 
house as a servant woman and looking 
after Kumara Pillai. But it is not pos- 
sible to accept this plea. It is clear Foti 
the evidence of P. W. 1 Kamalammal 
that after her marriage with Kumara 
Pillai, she lived with her husband and his 
patents in Kanyakumari for one year and 
then they all shifted to Eravipudur where 
they resided for four years, that after- 
wards they went and lived in Vilangadu 
for fourteen years and subseyvently came 
back to Kanyakumari. Her evidence is 
that the appellants herein never used to 
visit Kumara Pillai at any of the places 
where she lived with him. Sh: stated 
that her husband has not attended the 
marriage of the appellants 2 to 4. She 
stated that she was attending to Kumara 
Pillai, feeding him and looking after 
him and that he was not used to taking 
food from persons other than herself and 
her daughter Bhagavathi Ammal aged 
15 years. P.W. 1 Kamalammal deposed 
that she was on cordial te:ms with her 
parents-in-law and that her mother-in- 
law had settled properties in favour of 
herself and her children. It is on these 
grounds that she claimed to be the fit 
erson to be appointed as the guardian 
of Kumara Pillai. It ig significant to 
note that there has been pvactically no 
cross-examination on several of these 
matters spoken to by her. Jt was no 
doubt elicited from P.W. 1 that in 
Exhibit A-3 she had been described as a 
servant woman and that in Exhibit B-1 
there was a recital that Kamalammal was 
taken to help Kumara Pillai. But irres- 
pective of the question whether P.W. 1 
ammal was a concubine or not, 
there can be no doubt that she alone was 
looking after Kumara Pillai from 111g 
M.E., when she claims to have married 
him. 
4. P.W. 2 Karunakaran is the son of 
P.W. 1 Kamalammal through Kumara 
Pillai. He also stated that the appellants 
never attended on their father, or came 
tc see him and he was not cross-examined 
about it. On a complaint given by 
P.W. 1 Kamalammal after the death of 
Adhikesavaperumal Pillai that the appel- 
lants were giving them troubles, P.W.3 


1) 


Balak-ishnan, Sub-Inspector of Police, 
Kanyakumari, made an enquiry and 
directed the parties to seek remedy in 
Court. 


4. R.W. 1 Kesava Pillai is the first 
appellant in this case. He stated that 
P.W. 1 Kamalammal was working in his 
house and looking after his father from 
1110 M.E. (1943), Bhagavathi, the mother 
of Kumara Pillai died on 15th July, 
1962, and Adhikesavaperumal Pillai, 
father of Kumara Pillai died on goth 
October, 1962. R.W. 1 deposed that in 
between Bhagavathi’s death and 
Adhikesavaperumal Pillai’s death, he and 
his sisters looked after their father. But 
no such suggestion was made to P.W. 1 
and 2 in this case. He further stated 
in his chief examination that it is not 
correct to state that he never used to 
visit his father and grand-parents: But 
there again we have to note that no such 
suggestion was made to P.Ws. 1 and 2. 
There can be no doubt in this case that 
the first respondent Kamalammal alone 
has been looking after Kumara Pillai 
since 1119 M.E. when she claims to have 
married him as his second wife and that 
the appellant:, who were evidently dis- 
satisfied with the conduct of their father 
never cared to visit him. 


5. Under section 72 of the Lunacy Act, 
the legal heir of a lunatic shall not be 
appointed’to be the guardian of the person 
of such lunatic unless the Court or the 
Collector, as the case may be, for reasons 
to be recorded in writing, considers that 
such appointment is for the benefit 
of the lunatic. The appellants are the 
heirs of Kumara Pillai and therefore they 
are prima facie disqualified to be appointed 
as the guardian of Kumara Pillai unless 
and until the Court considers such an 
appointment is for the benefit of the 
lunatic. It is clear from what we have 
already stated that the appellants never 
cared to look after their father at any 
time after he contracted intimacy with 
P.W. 1 Kamalammal and lived with her. 
The only explanation put forward by 
the learned Advocate for the appellants 
is that during the life-time of the parents 
of Kumara Pillai, there was no need, or 
occasion for them to live with their 
father, Kumara Pillai. We are unable 
to accept this as a sufficient explanation 
for the indifferent attitude of the appel- 
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lants towards their father. It is signifi- 
cant to note that the first respondent 
Kamalammal has been appointed as the 
guardian of Kumara Pillai by order in 
O.P. No. 73 of 1962 on the file of the 
lower Court, dated 28th September, 
1963 and there was no interim stay of that 
order. Unfortunately this appeal was 
posted for hearing along with A.S. No. 319 
of 1964, on the file of this Court, which is 
a suit for partition relating to the estate 
of Adhikesavaperumal Pillai filed by 
the third respondent Ponnammal. The 
first respondent Kamalammal has. admit- 
tedly been looking efter Kumara Pillai, 
as the guardian in pursuance of the order 
of the lower Court for over 74 years. 
Thus having regard to the entire facts 
ard circumstances of the case, the appoint- 
ment of the first respondent Kamalammal 
as guardian is really for the benefit] 
of the lunatic Kumara Pillai which is 
the p-imary consideration in dealin 
with petitions for guardianship. | 


7. In Fazl Rab v. Khajan Bibit, it hag 
been held that a High Court as a Court o 
appeal will not taken upon itself the duty 
of deciding who may be the fittest person 
to be appointed as guardian of the person 
who is adjudged a lunatic and that the 
duty should rest with the Court to which 
it is entrusted by the Lunacy Act. It i 
true if the District Court exercised its 
judicial discretion wrongly there is scope 
for interference in appeal. But it is clear 
from what we have stated that the orde 
of the District Court appointing the 
first respondent Kamalammal though 
a concubine of Kumara Pillai, as his 
guardian, having regard to the facts and 
circumstances of the case and the interests 
of the lunatic is a proper one. 
















8. The appeal is therefore dismissed 
with costs. 


V.S. 


_— 


Appeal dismissed.. 


eS 
1. (1893) I.L.R. 15 All. 29 at 47. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


‘PRESENT.—G. Ramanujam, F. 
Madurai Insurance Co., Ltd. .. Appellant* 
J. 


M. Balasubramaniam and another 
Respondents. 


Motor Vehicles Act (IV of 1939), sections 110 
and:110-A—Injury in an accident with a motor 
vehicle—Claim for compensation— Treat- 
ment for wound sustained—Leaving hospital 
of own accord before complete treatment— 
Wound getting infected and requiring much 
more serious treatment than was necessary 
‘priginally—Insurance company not liable in 
compensation for negligence of injured in 
jreatment of injury. 


‘The injured is entitled to compensation 
for such injury as has been caused as a 
result of the accident, but the liability for 
comp -nsation cannot extend to all things 
that had happ:ned as a result of the 
‘injured neglecting to treat the wound and 
making it a much more serious one than 
it was before. [Para. 4.] 


„On facts: If the injured had continued to 
remain in the Hospital for treatment of 
‘the wound, the wound would have healed 
‘without much difficulty. But, he left 
the Hospital of his own accord with the 
‘result, the wound became infected requir- 
iing a much more serious treatment than 
it was necessary Originally and the injured 
‘himself was the cause for such a state 
:of things. Therefore, the Insurance 
,company cannot be held liable for all 
jthat has happened subsequent to the 
‘accident. [Paras. 3 and 6.] 


App2al against the order of the Court of 
the Motor Accidents Claims Tribunal, 
Madras in M.C.T.O.P. No. 157 of 1966. 


S. Ramasubramaniam and S.P. L. Palaniappa, 
for Appellant. 


L. I. V. Minziz, S. K. Davey, R. Kriskna- 
murthy and Rajan, for Respondents. 


The Court delivered the following 


J upemENT.—This is an appeal filed by the 
“appellant Insurance Co. against the 





*A AO No. 171 of 1968. 
- -~> 19th March, 1971. 


THE MADRAS LAW JQURNAL REPORTS ` 


[197% 


decision of the Motor Accidents Claims 
Tribunal, Madras in M.A.C.T.O.P. No. 
157 of 1966. There was an accident at 
about 7-40 a.m. on 21st February, 1966 
in front of premises No. 43, Moore Street, 
Madras, when the lorry MDA 297 hit 
against a lamp post which in turn hit the 
right leg of the first respondent herein. 
Thereby the first respondent sustained 
injuries, namely, dep and extensive 
laceration of the sole of foot, heel and the 
back of right ankle joint with bleeding. 
Hewas an in-patient in the General 
Hospital for sometim:. Hə claim.d a 
comp:nsation of Rs. 30,599 for the 
injuries sustained by him. The comp:n- 
sation of Rs. 30,500 claimed comprised 
of Rs. 15,000 forloss of work, physical 
impiirment and-loss of future prospects 
and Rs. 500 for exp:nses incurred. The 
claim was resisted by the appzllant 
Insurance Co. as well as the seco.id res- 
pondent herein, the owner of the lorry, 
on various grounds. They denied that 
the accident was as a result of any rash 
and negligent driving on the part of the 
driver of the lorry. They allegzd that 
the accident was due to the negligence 
of the first respondent herein and that in 
any event, the first respondent was guilty 
of contributory neglig:nce. It was also 
pleaded by them that the lorry never 
came into direct contact with the first 
respondent but he was injured on account 
of the fall ofthe worn out lamp post which 
was slightly hit by the lorry. They also 
pleaded that the compznsation claimed 
was highly exaggerated. The Tribunal 
had found on consideration of the materials 
adduced before it that the accident had 
occurred only due to the rash and negli- 
gent driving of the driver of the lorry 
and that the first respondent was not 
guilty of any contributory negligence. 
On the quantum of comp:nsation the 
Tribunal held that a sum of Rs. 12,000 
had to be awarded for physical impair- 
ment and loss of future prospects, that 
further sum of Rs. 2,000 and Rs. 500 are 
payable as comp:mnsation for pain and 
suffsrmg towards medical exp :nses res- 
pectively. Thus the total compznsation 
awardéd came to Rs. 14,500. 


2. In this appzal filed by the insurer, the 
question of its liability for compensation 
hasnot been canvassed. The learned 
Counsel for the insurer fairly conceded 
that the finding given by the Tribunal 


t 
t 
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that the driver of the lorry caused the 
accident by his rash and negligent 
driving and that there was no contri- 
butory negligence on the part of the 
first respondent cannot be successfully 
challenged. Hence this Court has to 
proceed on the basis that the liability 
of the insurer to pay compensation to the 
first respondent has been established. 
‘The only question, therefore, is whether 
the compensation awarded by the Tri- 
bunal is just and reasonable. 


3. The learned Counsel for the appellant 
brings to my notice certain facts the 
significancé of which was neither noted 
or considered by the Tribunal and 
contends that if those facts are kept in 
mind the compensation awarded by the 
Tribunal will be found to be dispro- 
portionate, to the legal liability of the 
insurer. It is necessary, therefore, to 
consider the facts referred to by the 
learned Counsel which are not in much 
controversy. The accident occurred on 
21st February, 1966 and the first respon- 
dent got himself admitted inthe General 
Hospital immediately after the accident 
and he was an in-patient there till 10th 
March, 1966. From 11th March, 1966 
till 14th April, 1966 the first respondent 
is said to have been treated by a private 
doctor as per the directions given by the 
doctors in the General Hospital. Since 
the wound did not heal properly, he 
again got himself admitted in the General 
Hospital on 15th April, 1966 where he- 
was an in-patient till 15th May, 1966. 
In the first week of July, 1966 he was 
provided with a surgical shoe but that 
was found unsuitable and as a result 
ulcers developed. Once again he got 
himself admitted in the General Hospital 
on 22nd July, 1966 where he remained 
as an in-patient till 7th December, 1966, 
P.W.3 the Plastic Surgeon in the General 
Hospital who attended on the petitioner 
from 15th April, 1966 to 15th May, 1966 
and once again from 22nd July, 1966 
to 7th December, 1966 has stated that 
when the first respondent came to the 
hospital on 15th April, 1966 he recovered 
the wound with skin graft to have the 
ulcer healed, that on the second occasion 
he had to cover the same area with full 
thickness skin, that he advised the first 
respondent to wear surgical shoe, that 
the first respondent cannot walk without 
a specially padded shoe and that the 
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disability is a permanent one. He has 
however, admitted in cross-examination 
that when the first respondent came to 
the hospital on [5th April, 1966, he 
found the wound was infected and that 
there would not have been infection 
if the tissues had been cut and operated 
earlier. P.W. 4 an Assistant Surgeon 
in the General Hospital who treated the 
first respondent during the period from 
22nd February, 1966 to 10th March, 
1966 stated that the first respondent was 
admitted for injuries over his right foot at 
that stage, that he had extensive lacera- 
tion over the sole of the right foot heel 
and back of right ankle jomt, that he 
stitched the wound, that the first respon- 
dent was discharged on 10th March, 
1966 at his own request even though the 
wound was not completely healed, on the 
representation that he would take fur- 
ther treatment as an out-patient, and 
that but for his request he would not 
have discharged having regard to the 
nature of the wound. The evidence of 
P.W. 3 shows that if the first respondent 
had remained in the General Hospital 
as an in-patient for continuous treatment 
of the wound, it would have been healed 
and the wound would not have infected 
leading to the skin grafting and to the 
necessity to wear surgical shoe. The 
fact is clear that the first respondent got 
himself discharged from the hospital at 
his own request even though the wound 
was not completely healed, much against 
the wishes of the doctors in the General 
Hospital. Though the first respondent 
is said to have been treated by a private 
doctor between 11th March, 1966 and 
14th April, 1966, no material has been 
placed before the Court as to who was 
the person whe treated him and what was 
the treatment that was taken by him. If 
really the wound was treated bya private 
doctor, it would not have become infected’ 
as was found at the time when he was 
readmitted in the General Hospital for 
the second time. If really the first res- 
pondent had neglected to take the proper 
treatment having got himself declare 
from the General Hospital at his o 
request, he should be held partly respon- 
sible for the wound becoming infecte 
and necessitating a more serious treatment. 
In this case, at the initial stage when the 
first respondent was treated in{the General 
Hospital between 22nd February, 1966 
and 10th March, 1966, the wound was not 
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so serious and that is why he was dis- 
charged when he represented that he 
would take treatment as an out-patient. 
The first respondent admittedly did not 
take any treatment as an out-patient 
from the General Hospital after he was 
discharged on 10th March, 1966. But his 
case was that he was being treated by a 
private doctor. No evidence is forth- 
coming as to what happened after 10th 
March, 1966 till 15th April, 1966 when 
he was readmitted in the hospital with 
the wound very much infected. 


4. The learned Counsel for the appel- 
lant contends that though the first respon- 
dent is entitled to compensation for such 
injury as has been caused as a result of the 
accident, the liability for compensation 
cannot extend to all things that had 
happened as a result of the first respon- 
dent neglecting to treat the wound and 
making it much more a serious one than 
it was before. There is some force in the 
contention put forward by the learned 
Counsel. If the first respondent had 
continued to remain in the General 
Hospital after 10th March, 1966 for 
treatment of the wound the wound would 
have healed without much difficulty. 
The wound became infected requiring a 
much more serious treatment than it was 
necessary originally and the first respon- 
dent was the cause for such a state of 
things. It cannot, therefore, be said 
that the appellant was liable for all that 
has happened subsequent to the accident. 


5. The learned Counsel then contends 
that the fixation of Rs. 12,000 as damages 
for the physical impairment and loss of 
future prospects for being necessitated 
to go every day in a taxi to his office was 
not justified. It is pointed out that the 
compensation cannot be paid for the 
physical impairment, as is found now, 
which was not entirely due to the injury 
caused by the accident and that as such, 
the entirety of the compensation of 
Rs. 12,000 for physical impairment cannot 
be directed to be borne by the insurer. 
- Asregards the loss of future prospects it 
is urged, there-is no material to show that 
the first respondent had any prospects 
and that he lost those prospects because 
of the physidal impairment of his leg. 
It is the evidence of P.W. 1 that he can 
walk and even climb up the stairs and 
this evidence is referred to show that he 
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attends to his normal activities and there 
is no evidence to show that the first 
respondent has suffered any loss of emolu- 
ments, that the first respondent was work- 
ing as cashier receiving a salary of 
Rs. 475 p.m. at the time of this accident, 
and that he continues to be in the same 
job even now. 


6. On due consideration of the matter, I 
consider that the fixation of Rs. 12,000 
as compensation for physical impairment 
and loss of future prospects is somewhat 
excessive, especially when the physical 
impairment of the first respondent as it 
exists today was not entirely due to the 
accident. The first respondent was also 
to blame for getting away from the 
hospital without the wound being properly, 
healed and neglecting it for nearly a 
month without proper treatment, result- 
ing in the wound becoming infecte 
leading to a more serious treatment. 
Though it is not possible to apportion the 
responsibility between the first respon- 
dent and the person who caused the 
accident, I think it is reasonable to fix a 
sum of Rs. 6,000 as the appellant’s 
liability towards the compensation for 
the physical impairment and loss of 
future prospects, if any. However, in 
respect of the other two heads, that is, 
pain, suffering and shock, and for medical 
expenses, there is no room for interference 
from this Court. The award under those 
heads are, therefore, accepted. 


7. In the result, the appeal is partly 
allowed and the total compensation paya- 
ble by the appellant is fixed at Rs. 8,500 
in modification of the compensation 
awarded by the Tribunal. There will 
be no order as to costs in this appeal. 


V. S. Appeal partly 


allowed ; Compen- 
Sation reduced. 





Tij THANGAVELU, In re (K.N. Mudaliyar, 7.). 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT:—K.N. Mudaliyar and S. Ganesan, 
JF. 


Thangavelu and others Appellants* 


Penal Code (XLV of 1860), sections 299, 300 
Thirdly—Culpable homicide—Murder—Act 
done with the intention of causing bodily 
injury—Injury intended to be inflicted, sufficient 
inthe ordinary course of nature to cause death— 
Tests—First requirement subjective, the second 
objective—Clean cut oblique wound bine deep 
over the right elbow—Cutting major blood 


vessel. . 


Under section 300, thirdly of the Penal 
Code, it does not matter that there was no 
inten tion to cause death. It does not even 
matter that there was no intention to 
cause an injury of the kind thatis sufficient 
to cause death in the ordinary course 
ofnature. It does not even matter that 
there is no knowledge that an act of that 
kind will be likely to cause death. 

- [Para. 17.] 


Once the intention to cause the bodily 
injury actually found is proved, the only 
question that remains for the considera- 
tion of the Court is whether the bodily 
injury is sufficient in the ordinary course 
of nature to cause death. [Para. 17.] 


“Section 300, thirdly consists of two parts : 
the first part is a subjective one which 
indicates that the injury must be an inten- 
tional one and not an accidental one; the 
second part is objective in that looking at 
the injury intended to be caused, the 
Court must be satisfied that it was suffi- 
cient in the ordinary course of nature to 
cause death,” [ Para. 17.] 


Vira Singh v. State of Punjab, (1958) S.C.J. 
772: (1958) S.C.R. 1495 and L.K. 
Nikaljiv. State of Maharashtra, (1968) 2 S.C. 
J. 930: (1968) 3 S.C.R. 685: (1969) 
M.L.J. (Crl.) 3. referred. 


Appeal by the said prisoner (ace- 
used’ No. 1) against the said sen- 
tence of death passed upon him 


under ` section 302, Indian Penal Code, 


and against the sentence of rigorous ` 


. imprisonment for periods of two years, 





*R-T. No. 97 of 1970. CrL. A. No. 1182 of 1970. 
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three years, one year and three years 
passed upon him respectively under 
sections 147, 148, 448 and 324, Indian 
Penal Code, and the sentences directed to 
merge with the sentence of death and by 
accused No. 2 against the sentences of 
rigorous imprisonment for periods of two 
years, three years, one year and three 
years passed upon him respectively, under 
sections 147, 148, 448 and 324, Indian 
Penal Code, respectively, and directed to. 
run concurrently and by accused Nos. 3 
to 5 against the sentence ofrigorous impri- 
sonment for a period of two years passed 
upon. each of them under section 147, 
Indian Penal Code, in the said case, and 


Trial referred by the Additional Sessions 
udge of the Court of Session of the East 
anjavur Division at Nagapattinam for 
confirmation of the sentence of death 
passed upon the said prisoner in casé 
No. 35 of the Calendar for 1970 on 13th 
November, 1970. ‘ 


V. Sridevan, for Appellants-Accused. 


N.S. Sivam, for Public Prosecutor, for 
State. 


ae Judgment of the Gourt was delivered 
y 


K.N. Mudaliyar, J.—The five appellant 
seek to question their convictions and 
sentences under sections 147, Indian 
Penal Code (A-I to A-5), 148, Indian 
Penal Code (A-1 and A-2) 302, Indian 
Penal Code (A-1) 448, Indian Penal Code 
(A-I and A-2) and 324, Indian Penal Code 
(A-1 and A-2). 


2. Appavu (deceased) is the brother of 
of Ammasai, P.W. 2, and P.W.4 is the 
wife of the former. Thangavelu (A-1} 
and Vetrivelu (A-2) are brothers. 
Kaliaperumal (A-3) is their half brother. 
Kaliaperumal (A-4) and Sothukatti alias 
Thiagarajan (A-5) are the associates of 
the other accused. These prosecution 
witnesses and the accused belong to. the 
village of Pullianthurai. There has been 
some amount of factious enmity subsisting 


between Appavu and Thangavelu’ (A-1) 


since Appavu demanded from the latter, 
accounts for the collections and expendie 
ture relating to the village kaman témpl- 
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festival. The first accused questioned 
Appavu’s right to demand accounts and 
he refused to account. Appavu and his 
brother Ammasai (P.W. 2) did not make 
any further contributions to the festival. 
They even refrained from going to the 
temple. Just a month prior to this 
occurrence (19th July, 1970) the con- 
cubine of Thangavelu (A-1) by name 
Vembu, suddenly disappeared from the 
village after having lived with A-1 for 
nearly a year. The first accused suspec- 
ted Appavu in regard to the disappea- 
rance of Vernbu and had been indulging 
in abuses. He complained to the village 
headman who sent for Appavu and 
enquired. Appavu did not admit any 
connection with Vembu. The matter 
remained at that stage. 


3. On 19th July, 1970, at about 8 p.m., 
one Sundararaja Reddiar ak 1) was 
coming back from his field. He met 
Appavu in the betel shop of Kesavan 

.W. 7). Both P.W. 1 and Appavu 
walked together on their way to their 
respective houses. The five appellants 
were standing in front of the house of 
the deceased Appavu. Thangavelu (A-1) 
was having a short arvual M.O. 1 in 
his hand. The second accused, Vetrivelu 
was having a long aruval in his hand and 
the other three accused each had a stick 
in his hand. As soon as Thangavelu 
{A-1) got sight of Appavu he shouted in 
wulgar language that he had been expec- 
ting him and saying so, he inflicted a 
cut with the aruval, M.O. 1, on the right 
elbow ofthe deceased Appavu. Sundara- 
raja Reddiar (P.W. 1) questioned them 
as to why they had cut Appavu. Since 
P.W. 1 was threatened by the appellants, 
he ran to some distance, about 25 feet and 
-watched the other stages of the occurrence. 
P.W. 2 who was in his house at that time 
heard the voice of his brother Appavu 
when Appavu shouted that Thangavelu 
had cut. He naturally rushed up to the 
spot with the stick M.O. 2 and saw his 
brother Appavu walking towards his 
house and witk a deep cut on his right 
elbow, and nearby Thangavelu with 
M.O. I in his hand, Vetrivelu (A-2) 
-with a long aruval and the other accused 
each with a stick all were standing. 
Ammasai (P.W. 2) questioned them as 
to why they had cut his brother and the 
first accused, Thangavelu cut P.W. 2. 
Ammasai with the aruval, M.O. 1, on 
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his left upper arm saying that he would 
not be left out. P.W. 2 attacked 
Thangavelu (A-1) with his stick M.O. 2 
and hit him on his hand, with the result 
the aruval M.O. 1 was knocked off 
from theh and of Thangavelu (A-1) and 
M.O. 1 fell down. The second accused 
inflicted a cut on the head of Ammasai, 
P.W. 2, with the aruval which he had in 
his hand but in the course of warding off 
the attack, P.W. 2 sustained a cut on 
his left palm. P.W. 2 inflicted 2 or 3 
blows with the stick M.O.2 on Vetrivelu 
A-2). Thereafter P.W. 2 took the aruval 
.O. 1 and threw it away along with his 
stick, M.O. 2, and ran into the house of 
Kaliaperumal (P.W. 3) and made good 
his escape. He proceeded straight to 
the house of the village headman, P.W. 5. 
While running he heard Appavu shouting 
that he had been murdered. 


4. Appavu (deceased) went into the 
house of Ammasai (P.W. 2) and all the 
five accused followed him inside. P.W. 3 
Kaliaperumal and P.W. 4, the wife of 
the deceased heard Appavu shouting from 
inside the house that he was being 
murdered. P.W. 5, the village headman 
and his son Ramaswamy (P.W. 6) came 
to the house of Ammasai (P.W. 2) after 
learning from the latter about the 
occurrence. They found Appavu lying 
with a cut injury on his right elbow at the 
front entrance of the house of Ammasai 
P.W. 2). There was profuse bleeding 
rom the injury. But Appavu was con- 
cious and was able to make a statement. 
His statement was recorded by Rama- 
swamy (P.W. 6), then and there, and in 
the presence of P.W. 5 as the statement 
‘was made to the village headman P.W. 5. 
Appavu affixed his thumb impression to 
the statement, Exhibit P-l. P.W. 5 
collected M.O. 1 and the stick M.O. 2 
(both bloodstained) and took the injured 
Appavu and Ammasai in a cart to 
Anaikaranchatram Police Station. P.W. 
11, the Sub-Inspector registered a case 
and recorded a statement from Appavu 
who was in full possession of his senses 
and was able to talk coherently. The 
Sub-Inspector after recording a state- 
ment from Ammasaisent both the injured 
to the Sirkali hospital. On the way 
Appavu died. Subsequently the inquest 
was held over the body of Appavu by 
the Inspector of Police, P.W. 13. 


TT) 


5. P.W. 8 isthe doctor (Dr. Thiagarajan) 
who conducted autospy over the body of 
Appavu. He found the following: 


1. A clean cut oblique wound about 
6” x 4” , bone deep, over the right elbow 
extending from the outer end of the right 
elbow to the inner border of the upper 
third of the right forearm. The muscles 
were cut and the elbow joint was exposed. 
There was a horizontal oblique cut over 
the articular surface of the bone of the 
right upper arm. 


2. Irregularly oblique wound, about 
4” long. The wound gaped about 1/4”, 
only atitscentre andin other areas it'was 
only a scratch mark, about 2-1/2” above 
the right outer melleolus melleous (ankle). 
3. Askin deep cut wound, with irregular 
margin and with peeled skin covering it, 
over the palmar aspect of the base of the 
left little finger. 1/2” x 1/4” in size. 


There was no internal injury and all 
organs were found to be normal. In his 
opinion, the deceased died of shock and 
bleeding, consequent on the deep cut on 
his right elbow, which could have been 
caused by the aruval, M.O. 1. His 
certificate is Exhibit P-10. 


The said doctor examined P.W. 2 
and expressed .his opinion that the two 
injuries sustained by P.W. 2 are simple. 
The first and second accused also were 
examined by the doctor and the doctor 
expressed the opinion that the three 
injuries found on the first accused are 
simple. He describedthe injuries on 
A-1 and A-2 thus:— 


6. On A-1 :— 


1. Oldhorizontalwound about 1”x 1/4,” 
skin deep, over the left cheek, about 
1-1/2” below the left eye. Scab and 
oedima around the left eye present. 


2. Vertically irregular old abrasion, 
about 3” long, over the back of the right 
forearm. 


3. Ocdima of the right hand, outer side, 
on the back of the hand, about 3/4” in 
diameter. No tenderness. There was 
no evidence of any fracture. 


7. On A-2 :— 
J. Infected closed wound, about 2” x 


1/2” over the innerside of the left parietal 
area of the scalp. 
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2. Old horizontal abrasion, with scab 
formation about 2”x 1/4” over the left 
side of the back. 


8. In the statutory explanation given 
by the first accused under section 342, 
Criminal Procedure Code, the first accu- 
sed admitted that he had a concubine by 
mame Vembu but he denied the other 
evidence regarding the prosecution case 
adduced against him. Recordin to the 
first accused, Appavu (deceased) beat 
him as a result of which he sustained the 
the injuries and he did not know what 
happened thereafter. The second accu- 
a Vetrivelu had stated that the entire 
evidence appearing on the prosecution 
side was fi and that when he went to 
lift his brother Thangavelu (A-1), P.W. 2 
Ammasai hit him on his head. The 

lea of the other accused is one of denial. 

he first accused denied that he was 
armed with aruval at the time of the 
occurrence and had claimed that P.W. 2 
Ammasai had beaten him. In fact, 
according to A-1, his brother A-2 called 
him for taking his food and that when he 
was on his way, Appavu questioned him 
as to why he was making a fuss relating 
to the girl and cut him severely with an 
aruval, Ammasai, P.W. 2, beat him 
and the first accused snatched the aruval 
from Appavu and inflicted a severe cut 
with it. But he did not notice where the 
cut fell. Ammasai, (P.W. 2) beat him 
and the aruval fell from his hand. The 
first accused then said that heran away 
to the house of his brother Vetrivelu and 
went to the village headman sometime 
later. The plea of the second accused 
also was one of denial but he stated that 
when he called his brother Thangavelu, 
A-1, to take his food, Appavu cut 
Thangavelu with a knife saying: “why 
are you talking ill of that woman” and 
that Ammasai P.W. 2 came running and 
inflicted two or three blows and he ran 
away. 


9. The learned Sessions Judge accepted 
the motive for the occurrence as proved 
by P.Ws. 2 and 4 and also by P.W. 1. 
The learned Sessions Judge accepted the 
testimony of P.W. 1, Sundararaja 
Reddiar stating: 


“In my opinion, this witness is an 
entirely truthful witness who has not 
been shown to have any special interest, 
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either in the deceased or in the accused, 
to make any false statement, either in 
favour of the prosecution or against 
any of the accused”. 


In fact, the learned Sessions Judge 
characterises Sundaraja Reddiar, P.W. 1, 
as an absolutely independent and truth- 
ful witness who has no motive whatsoever 
to speak anything false against fany of 
the accused. The learned Sessions Judge 
further believed the evidence of P.W. 1 
that he was within 6 feet of Appavu, 
when Thangavelu (A-1) cut him and that 
since it was a day previous to the full 
moon day, there was moonlight for him 
to identify persons involved. The learn- 
ed Judge further accepted the evidence 
of P.W. 6 and P.W. 5 and gave a finding 
that Exhibit P-1 isa statement made only 
by Appavu when he was quite capable 
ofmakingsuchastatement. Thelearned 
- Judge accepted the testimony of P.W. 2, 
as corroborated by the testimony of 
P.W. 6. The learned Judge after notic- 
ing some variations in the two dying 
declarations of Appavu, Exhibits P.1 
sand P.23, concluded that the material 
-parts of Exhibits P-1 and P-23 are sub- 
-stantially identical. The learned Judge 
further held that the version given in 
Exhibit P-1 is fully substantiated by the 
evidence of Sundraraja Reddiar, P.W. 1, 
P.W. 2, P.W. 3, P.W. 5, P.W. 6, P.W. 7 
and P.W. 8, the doctor. The learned 
Judge ultimately gave a finding that the 
- first accused caused the death of Appavu 
by cutting him with the deadly weapon, 
M.O. 1, with the intention of causing such 
bodily injury as is likely to cause death or 
with the knowledge that he is likely to 
cause death’ by such act, within the 
meaning ofsection 299, Indian Penal Code 
` The learned Judge in paragraph 43 of his 
judgment notices the fact that Thangavelu 
{A-1) has stated in the Sessions Court 
that he delivered a violent cut with the 
aruval, which he snatched from Appavu 
and that he ran away. The learned 
Judge also notices that Vertivelu, the 
second accused, has stated nothing at all 
about either he or Thangavelu (A.1) 
having cut anybody, but only refers to 
Appavu having cut Thangavelu (A-1) 
with an aruval. 


-10. It was suggested to Ammasai P.W.2, 
that since A.1 was abusing him and his 
brother Appavu on the day of the occur- 
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rence, Appavu assaulted A-1 and A-2 
with a knife and that P.W.2 assaulted 
them with a rod. Such a suggestion 
had been refuted by P.W. 2. This is not 
either the plea of the first accused or the 
second accused in the statements made 
by them under section 342, Criminal 
Procedure Code. The further suggestion 
is that in order to escape from such an 
attack, the first accused wrestled the 
aruval from Appavu and attacked Appavu. 
This suggestion also had been refuted by 
the witness, P.W. 2. Even these two 
suggestions are not consistent, the earlier 
suggestion referring to knife and the later 
suggestion referring to aruval. In the 
Court of the Sub-Magistrate, Sirkali, 
the plea of the first accused was that 
Appavu (deceased) cut him. The first 
accused claimed that he did not know 
what happened subsequently. He says 
that he went to the police station. In 
the Court of Sessions, the first accused 
stated: . 


` 


JAGE Frid. rer pDA 
Qaud Dnr. rir 
Ape (sic) prer aBa. ALIT 
“erian H55LI Quer o iu b 
Qa uerCn coerg sgerare 
corks gm& Genii. at 
KHborAyb Qopsre. HyibuorA 
Agere. prer Hurray esu 
AGES aparér sr prr gn 
Qat_uGerer. 465 QULA TAGs 
Ans Sa Torn AsMurg. gyiburA 
HILEFTO. AGUT T eg 


Am fb Sl Bopp gd g. SDA AL 
O66 4AL. Qada Grr 
ata urcroefub afi _Qs&Gu 


, Guri Qan aG. gar QDs 


Rar gy ev du. 6 Gpr Gun fed vL 
has uit gès’ corm ered 
Ling. opprer aba Curd cv 


DOLG ubp. ervderrib 
Giarhes Gurdi eris. ste 
Curd AiE ALD us 10 
maiS Ant yawar. gÀAGE 


Gubywu gaur miia asreiA 
Gunù ASt srr Fibuarnb 
BLESS Ay GQeraCerdw. og 
pra YHWuUSHAEG Awis. 
earésuiGe YOLEALLTÄS.?’ 


11. The second accused stated in the 
Court of the committing Magistrate that 
when Thangavelu (A-1) was being lifted 


i) 


P.W. 2 hithim on his head. Inthe Court 
of Sessions, the second accused stated : 


‘srr gmaaCagi ARTT 

ering: & ming Grier. gine 
shaCGad «59rd Qut? 
Tore #65 Quribuéreowiuu sp 
ao orfflurse GuedCurereng. 
iborA guwr5g Gpeisr@ ep gp 
A AG6ACLTG. BT Pig- 
GLa. ogperér® sré09e8 win dwt 
F 5 ADD urdaw WL $6 
Gun Carer. #11 Garwana Qai. 
frarfseu CurGenb. e#FréQer 
(BUADS) BwugHnse ADIL 
Gent! 
12. Considering the pleas of the accused 
land 2, itwould emerge clearly that these 
five accused stationed themselves near 
the house of the deceased for this murder- 
ous attack. Even accepting the plea 
of the first accused that he wrested the 
aruval from Appavu and cut him, it is 
not possible to hold that after having 
disarmed Appavu he could really appre- 
hend such bodily injury as would cause 
death or grievous injury to him. Suffice 
it for our purpose to characterise these 
various pleas of accused 1 and 2 as totally 
inconsistent and grotesquely irreconci- 
lable. In view of the plea of the first 
accused who states that he wrested the 
aruval and cut Appavu, the only question 
that arises for our determination would 
be whether the facts and circumstances 
of this case would justify the plea of self- 
defence. In fact, the learned Counsel 
did not make any vigorous attempt to 
show that the benefit of right of private 
defence would enure to these accused. 
The trial Judge was perfectly justified in 
rejecting this theory of self-defence put 
forward on behalf of the accused. The 
learned Judge was right in stating that 
the theory does not even hold any water 
on the basis of the probabilities and in 
the light’ of the medical testimony. This 
theory is rejected in toto by the learned 
Sessions Judge whose finding is reaffirm- 
ed by us. 


13. In view of the plea of the first 
accused, it is not necessary for us to 
elaborately scrutinise the testimony of 
P.W. 1 Sundararaja Reddiar. The only 
criticism made against our accepting the 
testimony of P.W.1 is that Sundararaja 
Reddiar who owns 10 acres of land and 
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who is said to be a man of status in the 
village would not have normally taken 
a walk in the company of Appavu from 
the shop of P.W. 7. In villages, we are 
unable to see that such a difference in 
social standing of either Appavu or 
Sundararaja Reddiar should be a bar 
to walk jointly to go to their respective 
houses. One does not expect a man of 
the status of Sundararaja Reddiar to ride 
home in a motor car after supervising and 
inspecting the irrigation of his fields. 
We are unable to accept this criticism of 
the learned Counsel that Sundararaja 
Reddiar would not have been a compa- 
nion to go along with Appavu before the 
latter met with his murderous assault in 
the hands of these accused. Exhibit 
P-1 has been brought into existence 
immediately within a short time after the 
occurrence on the details of the occurrence 
being intimated by P.W. 2 to P.W. 5 and 
there is no reason why Appavu should 
have thought of the name of Sundara- 
raja Reddiar to speak in support of the 
assault on him by these five accused, if 
really Sundararaja Reddiar, P.W. 1 were 
not there. It is not suggested that either 
the Village Munsif or his son were parties 
to introduce P.W. 1’s name either in 
Exhibit P-1 or in Exhibit P-23 for the 
purpose of falsely testifying in the murde- 
rous attack of Appavu (deceased). We 
reaffirm the findings of the learned 
Sessions Judge in his accepting the testi- 
mony of P.W. 1. P.W. 1 is treated as an 
absolutely independent and truthful wit- 
ness by the learned Sessions Judge and 
we find ourselves in total agreement with 
his finding. 


14. The only other ar ent submitted 
by the learned Goninsel for the appellant 
is that the first accused who has been con- 
victed for an offence under section 302, 
Indian Penal Code may not be guilty of 
the said offence; for, his argument is that 
the injury may be one attracting section 
304 or 324, Indian Penal Code. 


15. We have noticed that P.W. 8, 
Dr. Thiagarajan, described the fatal 
injury as a clean cut oblique wound about 
6” x 4” bone deep over the right elbow, 
extending from outer end of right elbow 
to the inner border of upper third of right 
forearm. The muscles were cut, the 
elbow joint was exposed and there was a 
horizontal oblique cut over the articular 
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surface of the bone of right upper arm. 
The doctor expressed the opinion that 
the deceased would appear to have died 
of bleeding and shock due to deep cut on 
the right elbow. The witness (P.W. 8) 
stated further that since the injury No. 1 
has cut the major blood vessel, it is 
necessarily fatal, and the injury is 
sufficient to cause shock. In the course 
of the cross-examination of the said 
witness, it has been elicited that in 
Exhibit P-10 that a major blood vessel 
has been found cut has not been noticed. 
The witness stated that prompt medical 
attention could possibly have saved the 
life of the deceased, and death must 
have been either because of shock or 
haemorrhage or both. In this case there 
was also the shock going into the cavity 
but the doctor said that he cannot, 
however, say precisely whether death 
should have been because of shock or 
haemorrhage or both. The learned 
Counsel severely criticised the omission 
on the part of P.W. 8 to state in Exhibit 
P-10 that the major blood vessel had been 
cut and, therefore, it is argued that the 
injury may be one which is likely to fall 
within clause 3 of section 299, Indian 
Penal Code and therefore the offence 
would not be one of murder. 


16. In view of this type of evidence, 
this Court summoned the post mortem 
notes recorded by P.W. 8, but inasmuch 
as the post-mortem notes were not made 
a part of the recorded evidence and also 
with a view to get the evidence of an 
expert, namely, the Professor of Forensic 
Medicine, Madras Medical College, Dr. 
C.B. Gopalakrishnan was summoned and 
examined as C.W. 1. The relevant 
records on this aspect of the matter were 
made available for the perusal of the 
doctor. He was also subjected to cross- 
examination by the learned Counsel for 
the appellants. The doctor (C.W.1) 
states that the injuries are not necessarily 
fatal but sufficient in the ordinary course 
of nature to cause death, because those 
are the main blood vessels of the forearm. 
If treatment had been given immediately, 
there was a possibility of saving the life. 
The doctor states that he agrees with the 
opinion of P.W. 8, but left to itself, the 
patient i.e., the injured man, would bleed 
todeath. The injuries are not necessarily 
fatal, but sufficient in the ordinary 
course of nature to cause death. He 
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also added that it is not likely to cause 
death. We are afraid the expression 
of this opinion in the language is rather 
unhappy. Probably the doctor meant, 
after having stated that these injuries are 
sufficient in the ordinary course of nature 
to cause death, that the degree of pro- 
bability is more than likely and when 
this Court referred to the degree of pro- 
bability more than likely in view of his 
evidence that these injuries are suffi ient 
in the ordinary course of nature to cause 
death, the doctor unhesitatingly expressed. 
‘yes’. The doctor (C.W. 1) had stated 
that P.W. 8 had mentioned in the post- 
mortem notes that the blood vessels of 
the forearm have been cut. He further 
added that the big vessels of the forearm 
were cut. The doctor in his evidence 
has stated : 


“Q, Is it not the tendency of blood 
vessel as soon as it is cut cleanly to 
constrict as well as contract? 


A. Only small blood vessels. But 
here it is very wide. The diameter is 
very much. Even if it contracts, there 
will be free flow of blood.” 


To say that if treatment had been given 
immediately there was the possibility of 
saving the life would lead the accused 
nowhere in view of the Explanation 2 
of section 299, Indian Penal Code. 


17. The learned Counsel for the appel- 
lants argued that the first accused would 
not have possibly known that this is a 
vital part and that his cut would result 
in the cutting of the two major blood 
vessels, In other words, his argument 
is that the first accused could not have 
known that his cut would result in the 
severance of the two major blood vessels 
and he relied upon the reasoning found 
in the last paragraph of the judgment of 
the Supreme Court reported in L.K. 
Nikalji v. State of Maharashtra’. 


“That section requires that the 
bodily injury must be intended and 
the bodily injury intended to be caused 
must be sufficient in the ordinary 
course of nature to cause death. 
This clause (section 300, thirdly) is 
in two parts; the first part is a subjective 
one which indicates that the injury 


1, (1968) 2 S.C.J. 930: (1969) M.L.J. (Cx.) 3: 
(1968) 3 S.C.R. 685. 
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‘must be an intentional one and not an 
laccidental one; the second part is 
objective in that looking at the injury 
intended to be caused, the Court must 
be satisfied that it was sufficient in the 
ordinary course ofnature tocause death. 
We think that the first part is complied 
with; because the injury which was 
intended to be caused was the one which 
was found on the person of Rama Rao. 
But the second part in our opinion is 
not fulfilled, because but for the fact 
that the injury caused the severing 
ofartery, death might not have ensued. 
In other words, looking at the matter 
objectively, the injury which Laxman 
intended to cause did not include 
specifically the cutting of the artery, 
but to wound Rama Rao in the neigh- 
bourhood of the clavicle. Therefore 
we are of opinion that the thirdly 
of section 300 does not cover the case.” 


In the light of this reasoning we went 
through the principles of law enunciated 
in the judgment in Vira Singh v. State of 
Punjab+, which contained more elaborately 
the principles of law that ought to govern 
the determination of the question. The 
first test is a bodily injury must be proved 
to be fatal. The injury in the instant 
case, undoubtedly has been proved to bea 
fatal injury on the right elbow of Appavu. 
The nature of the injury also has been 
proved by the doctor P.W. 8 and also 
C.W.1. That is the secondtest. Thirdly 
it must be proved that there was an 
intention to inflict that particular bodily 
injury. Actually, A-1 armed with M.O.1 
was waiting at the house of the deceased 
for his attacking Appavu and he inflicted 
the particular bodily injury on his right 
arm. It is not even pleaded by the first 
accused that that particular bodily injury 
is accidental or unintentional or that 
he intended some other kind of injury 
on Appavu when the said injury was 
inflicted. The three elements adverted 
to above are satisfied. Undoubtedly the 
medical testimony as spoken to by P.W. 8 
and C.W. 1 would constitute proof of the 
sufficiency of the injury to cause death 
in the ordinary course of nature. This 
part of the enquiry is purely objective and 
inferential and has nothing to do with 
the intention of the appellant. Jn our 
view these four elements are established 
1. (1958) S.C.R. 1495: (1958) S.C.J. 772. 
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satisfactorily by the prosecution and the 
offence is murder under section 300 
thirdly. It does not matter that there 
was no intention to cause death. It does 
not even matter that there was no inten- 
tion to cause an injury of the kind that; 
is sufficient to cause death in the ordinary; 
course of nature. It does not even matter 
that there is no knowledge that an act} 
of that kind will be likely to cause death. 
Once the intention to cause the bodil 

injury actually found is proved, the only} 
question that remains for the considera- 
tion of the Court is whether the cours 





injury is sufficient in the ordinary course 
of nature to cause death. That has bee 
proved by very satisfactory evidence as 
Th to by P.W. 8 and G.W. 1. In 

e decision relied on by the learned 
Counsel for the appellants, there is no 
finding that the injury is not (sic) sufficient 
in the ordinary course of nature to cause 
death. It does not matter whether the 
first accused had sufficient knowledge of 
the anatomy of the forearm of the victim. 
Ifhe had inflicted the bodily injury on that 
part of the body he intended the natural 
consequences that flow from the act 
resulting in the infliction of such bodily 
injury, and the accused cannot escape 
from the consequences resulting from 
such bodily injuries. We have no hesita- 
tion in holding that the offence is one of 
murder within the meaning of section 300, 
thirdly, Indian Penal Code. The con- 
viction of the first appellant for an offence 
under section 302, Indian Penal Code is 
confirmed. So far as the sentence is 
concerned, we award the lesser sentence of 
imprisonment for life in the place of the 
death sentence. 


18. The learned Sessions Judge erred 
in convicting A-1 and A-2 for an offence 
under section 147, Indian Penal Code 
after convicting them for an offence under 
section 148, Indian Penal Code. This is 
not legal. Besides, it is a useless surplus- 
age and an unnecessary addition to the 
punishment of a more severe offence under 
section 148, Indian Penal Code. We 
set aside the conviction of A-1 and A-2 
for the offence under section 147, Indian 
Penal Code and we maintain the 
conviction of A-1 and A-2 unde: secticn 
148, Indian Penal Gode. There are 
no other merits in this appeal which is 
totally devoid of substance. The con- 
viction of the five appellants for the 
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various offences are confirmed and the 
sentences awarded against them are 
maintained, save for the modification of 
the sentence imposed on the first accused 
for the conviction under section 302,Indian 
Penal Code and the setting aside of the 
conviction and sentence of A-1 and A-2 
under section 147, Indian Penal Code. 
‘The sentences on the accused 1 and 2 will 
Tun concurrently. The criminal appeal 
is dismissed with the above modification. 


Witness examined in High Court.— 


For Court. 


1. Dr. C. B. Gopalakrishnan, 
Professor of Forensic Medicines, 
Madras Medical College. 

—— Appeal dismissed with 

modification. 

IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 
Present.—S. Maharajan, F. 


Maorlimal Santharam & Co. (Madras) 
Private Ltd. ... Plaintif * 


V.S. 


0. 
Narsinsingh Ghansham Singh and 
others .. Defendants. 
Messrs. Tarapore & Co. Dhun Build- 
ing 175/2, Mount Road, Madras. 

.. Plaintif * 
v. 
Messrs. V/O Tractoro Export, repre- 
sented by their agents, The Trade 
Representation of U.S.S.R. in India, 
Madras Branch and another Defendants. 


Madras High Court-fees Rules (1956), 
Order 2, rule 1-A—Madras Court-fees and 
Suits Valuation Act (XIV of 1955)— 
Original side of High Court—Plaint filed 
before amendment of High Court-fees Rules— 
Amendment to plaint—Amendment of High 
Court-fees Rules—Requirement of additional 
Court-fee on plaint in consequence of amend- 
ment of plaint—Court-fee to be paid under the 
unamended High Court-fees Rules— Madras 
High Court-fees Rules (1956), Order 2, 
rule 1-A, only prospective. 

On the dates the unamended plaints in 
the present suits were instituted on the 
Original Side of the High Court, payment 
of Court-fee was governed bv Article 1 
of Schedule I of the Madras Court-fees 
and Suits Valuation Act, 1955, and rule 1 





* C.S. Nos. 226 of 1962 and 118 ef 1967. 
3rd December, 1970. 
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of Order 2 of Madras High Court-fees 
Rules, 1956. By a judgment, dated 31st 
March, 1967, a Division Bench of the 
High Court struck down the abovesaid 
provisions as invalid and unconstitutional. 
The State preferred an appeal to the 
Supreme Court which in a stay petition 
pending the appeal passed an order 
stayed the operation of the decision of 
the High Court on the undertaking given 
on. behalf of the State that it would refund 
the excess Court-fee collected from liti- 
gants if the Supreme Court affirmed the 
decision of the High Court. Subsequently 
the High Court-fees Rules, 1956, were 
amended with effect from 11th September, 
1968 whereby the uniform levy of 7$ per 
centad valoram Court-fees prescribed in the 
struck down provisions was given up anda 
favourable ab system was prescribed. 
In the present suits Court-fee had been 
paid on the unamended plaint under the 
unamended Court-fees Rules. As a 
result of an amendment to the plaint 
being allowed additional Court-fee had 
to be paid on the plaint and the question 
was whether the plaintiff could pay the 
deficit Court-fee under the amended rules. 


Held, the plaintiffs are liable to pay the 
deficit Court-fee upon the amended 
plaints, in accordance with the Madras 
Court-fees and Suits Valuation Act, 
1955, and Order 2, rule 1 of the High 
Court-fees Rules, 1956, as umamended. 

[Paras. 7 and 8.] 


The plaint would be governed for the 
purposes of Court-fee not by the relevant 
law in force at the time it was amended 
but by the law in force at the time the 
suit was originally instituted. 

[Para. 6.] 


Order 2, rule 1-A of the High Court- 
fees Rules, far from being retrospective, 
expressly states that only plaints presented 
after 11th September, 1968, shall be liable 
to Court-fee in accordance therewith. 
[Para. 6.} 


In consequence of an amendment to the 
plaint, no new plaint is instituted in 
Court, but only-a relief not asked for 
otiginally, becomes incorporated in it. 
The amendment is retrospective in 
character and speaks from the date of 
the original plaint. {Para. 6.] 


In view of the order of the Supreme Court 
in the stay petition pending the appeal 


raf] 


filed by the State, it cannot be contended 
that even if the amended High Court- 
fees Rules, did not apply, the plaints will 
not be governed by the Madras Court- 
fees Act, 1955, and the unamended High 
Court-fees Rules, inasmuch as they have 
been struck down by the High Court. 
[Para.7.] 


Office Note on the question of deficit 
Court-fee to bepaid on the amended 
plaints. ' 

M/s. King and Patridge, for plaintiff in 
G.S. No. 226 of 1962. 

K. Ramaswamt, K. Kalyanasundaram, M. A. 
Ghatala, and Government Pleader, for 
Defendants. 

V. P. Raman, and R. Krishnaswamy, for 
Plaintiff, in C.S. 118 of 1967. 

S. Gopalaratnam, S. M. Ali Mohammad, C. N. 
S. Chengalvarayan, and Government Plea- 
der, for Defendants. . 

The Court delivered the following 
Jupoment.—The unamended plaint in 
C.S. No. 226 of 1962, prayed for declara- 
tion of plaintiff’s title to the suit property 
without any consequential relief. Upon 
the applications of the plaintiff in Appli- 
cation Nos. 2104 and 2105 of 1969, this 
Court. by order, dated 12th February, 
1970, granted leave to the plaintiff to 


amend the plaint by impleading 
certain third parties in ‘possession and 
by including a prayer for reco- 


very of possession from those persons. 
According to the office, deficit Court-fee 
has to be paid upon the amended plaint 
as per the Court-fecs Act, in force on the 
date of the original plaint. But the 
contention of the plaintiff is that deficit 
Court-fee is payable, not under the law 
relating to the Court-fee as it prevailed on 
the date of the original plaint, but under 
the law which was in force on the date of 
the amendment of the plaint. 


2. In G.S. No. 118 of 1967, the original 
plaint prayed for permanent injunction. 
Subsequently, the plaintiff filed an appli- 
cation, Application No. 105 of 1968, for 
amendment of the plaint claiming a decree 
for recovery of a sum of Rs. 1,15,00,000 
by way of damages from the first defen- 
dant. This amendment was allowed by 
order of Court, dated r2th April, 1968. 
According to the office, a Court-fee of 
Rs. 8,62,530/50 is payable under the 
law in force on the date of the original 
plaint. But according to the plaintiff, 
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a Qourt-fee of Rs. 1,18,555/50 only i8 
payable as per the law in force on the 
date of the amendment. 


3. On the dates the unamended plaints 
in both these suits were instituted on the 
Original side of the High Court, pay- 
ment of Court fee was governed by Article 
1 cf the Schedule I of the Madras 
Court-fees and Suits Valuation Act, 1955, 
and Rule 1 of Order 2 of the Madras 
High Court-fees Rules, 1956. By judgment 
dated 31st March, 1967, a Division Bench 
of this Court struck down the above said 
provisions as invalid and unconstitutional 
but suspended the operation of this deci- 
sion by two months to enable the appro- 
priate authorities to take the required steps 
in the matter and to avert administrative 
difficulties in the interregnum— Zenith 
Lamps and Electricals, Ltd. v. The Registrar, 
High Court, Madras!, Against this decision, 
the State Government preferred an appeal 
to the Supreme Court, and in G. M. P. 
No. 1916 of 1967, and C. M. P. No. 1917 
of 1967, the Supreme Court passed an 
order dated 4th July, 1967, in the following 
words: 


‘So far as relief No. 1 asked for in the 
stay petition is concerned the learned 
Advocate-General, Madras, on behalf 
of the State, represents that the State 
undertakes to make refund of any 
excess Court-fees that may be collected 
from other litigants if ultimately this 
Court accepts the view of the decision 
under attack as correct. In view of 
this representation by the learned 
Advocate-General there will be stay 
of the operation of the order 
of -the High Court regarding third 
parties till the disposal of this appeal. 
So far as the respondents in this appeal 
aie concerned, the order of the High 
Court will stand till the disposal of 
this appeal.” 
In view of the stay, the office has been 
collecting ad valorem Court-fee at 7} per 
cent. under Article 1 of Schedule I of the 
Madras Court-fees and Suits Valuation 
Act and Rule 1 of Order 2 of the High 
Court-fees Rules, 1956, even in respect of 
proceedings instituted after the date of 
the ruling reported in Zemth Lamps and 
Electricals, Lid. v. The Registrar, High 
Court, Madras.t Subsequently, however, 
the High Court-fees Rules, 1956, were 


1. (1968) 1 M.LJ. 37. 
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amended with effect from 11th September, 
1968, whereby the uniform levy of 74 per 
cent. ad valorem Court-fees prescribed 
in the struck down provisions was given 
up and the more valuable slab system with 
a tapering scale on the slabs was adopted. 
Consequently with reference to the pro- 
ceedings instituted on the Original side 
of the High Court subsequent to 11th 
September, 1968, the office has been 
levying Court-fee on claims in accord- 
ance with the amended Order 2, rule 1-A 
of the High Court-fees Rules, 1956. 
The Court-fee computed on the basis of 
the amendment of the High Court-fees 
Rules, is considerably less than the Court- 
fee ccmputed under Article 1 cf Schedule I 
of the Madras Court-fees and Suits 
Valuation Act of 1955 and Rule 1 of 
Order 2, of the High Court-fees Rules, 
the difference in Court-fecs running into 
several lakhs of rupees in cettain cases. 
Naturally, the } laintiffs, who have insti- 
tuted suits prior to the amendment of 
tre High Court-fees Rules and who have 
amended their plaints subsequent to 
the amendment of the rules are anxious 
to take advantage of the amendment of 
rules, and contend that the amendments 
of their plaints having been effected after 
the amendment of the High Court-fees 
Rules, the reliefs incorporated by virtue 
of the amendments of their respective 
claims are leviable to Court-fees under 
the amended rules. 


4. Order 2, rule 1-A of the High Court- 
fees Rules, reads as follows: 


“ Notwithstanding anything contained 
in sub-rule 1 of rule 1 the fees in all 
suits and proceedings instituted on or 
after 11th September, 1968, and all 
proceedings by way of appeal or other- 
wise arising therefrom shall be leviable 
by the Registrar according to the scale 
of fees set out in Appendix 1-A hereto.” 


Appendix 1-A, in so far as it is relevant, 
prescribes that a plaint presented to 
the High Court shall be leviable to the 
particular Court-fee prescribed in para- 
graph 3. The plaints in these two cases 
were instituted long before 11th Septem- 
ber, 1968. It cannot, therefore, be con- 
tended that reliefs incorporated in plaints 
instituted before 11th September, 1968, by 
means of amendments asked for and 
effected after 11th September, 1968, are 
entitled to the benefit of Order 2, rule 
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1-A of the High Court-fees Rules. It 
may be that an application filed on or 
after 11th September, 1968, for amend- 
ment of the plaint may be leviable to 
such lower Court-fee as the amendment 
may prescribe. It is not, and cannot be, 
contended that a new plaint is instituted. 
in Court in consequence of the amend- 
ment. What really happens by virtue of 
the amendment is that a relief not asked 
for in the unamended plaint becomes 
incorporated in it. In other words, the 
amendment is retrospective in character 
and speaks from the date of the original 
plaint. That is why Courts are averse 
except under special circumstances to 
allow amendments which deprive the 
defendant of a valuable plea like limita- 
tion. 


5. Under section 4 of the Madras Court- 
fees and Suits Valuation Act, 1955, 
no document which is chargeable with 
fee under that Act shall be filed, exhibited 
or acted on by any Court including the 
High Court, unless in respect of such docu- 
ment there be paid a fee of an amount 
not less than that indicated as chargeable 
under that Act. Under section 5 of the 
Act: 


“When a document on which the 
whole or any part of the fee prescribed. 
by this Act has not been paid is pro~- 
duced or has, through mistake or 
inadvertence, been received in any 
Court or public office, the Court cr the 
head of office may, in its or his discre- 
tion at any time, allow the person by 
whom such fee is payable to pay the 
fee or part thereof, as the case may be, 
within such time as may be fixed ; and 
upon such payment, the document shall 
have the same force and effect as if 
the full fee has been paid in the first 
instance”. 


Order 4, rule 1, Civil Procedure Code, 
prescribes : 


“ (1) Every suit shall be instituted by 
presenting a plaint to the Court or 
such officer as it appoints in this behalf; 


(2) Every plaint shall comply with the 
rules contained in Orders 6 and 7, so 
far as they are applicable”. 


Order 7, rule 1, Civil Procedure Code, 
requires the plaint to contain among 
other particulars the reliefs which the 


a1] 


plaintif claims and a statement of value 
of the subject-matter of the suit for the 
purposes of Court-fee. 


. The provisions above abstracted show 
that the primary document which initiates 
proceedings in a suit is the plaint, and the 
jeffect of a subsequent amendment is not 
to institute a new plaint, but to incorporate 
retrospectively in the unamended plaint a 
relief which was not there. By virtue of 
the subsequently introduced relief, the 
plaint becomes liable to additional Court- 
fee. Though the quantum of Court-fee 
payable is determined by the relief claimed 
in the plaint or subsequently incorporated 
therein, the primary document that is 
liable to pay the Court-fee is the plaint, 
and not the relief. It would, therefore 
follow that the plaint would be governed 
for the purposes of Court-fee, not by the 
relevant law in force at the time it is 
amended, but by the law in force at the 
time the plaint was originally instituted. 
Further, Order 2, rule 1-A of the High 
\Court-fees Rules, far from being retros- 
‘|pective in character, expressly states that 
only plaints presented after 11th Septem- 
er, 1968, shall be liable to Court-fee in 
accordance therewith. 















17. It is next contended that even if the 
{High Court-fees Rules, do not apply, the 
plaints in these cases will not be governed 
by the Madras Court-fees Act, and the 
unamended High ourt-fees Rules, 
inasmuch a» they have been struck down 
by the High Court as unconstitutional, 
I am unable to accept this contention, 
cause the operation of the ruling 
reported in Zenith Lamps and Electricals, 
Ltd. v. The Registrar, High Court, Madras+, 
‘has been stayed by the Supreme Court so 
far as third parties like the plaintiffs 
herein are concerned, in view of the 
undertaking given by the State to refund 
any excess Ccourt-fee collected from other 
litigants, if ultimately the Supreme Court 
ante the view of this Court. The 
resulting position is that the plaintiffs are 
liable to pay Court-fee upor the amended 
‘plaints in accordance with the provisions 
Jof the Madras Cour+-fees and Suits Valua- 
tion Act, 1955, and Order 2, rule 1 of 
the High Court-fees Rules, 1956, with 
liberty to obtain refund of any excess 
Court-fee in case the said provisions are 





1. (1968) 1 M.LJ. 37. 


M. SANTHARAM & CO. v. N. GHANSHAM SINGH (Maharajan, J.). 


413 


struck down by the Supreme Court 
ultimately. 


8. It is next contended that even as in 
cases where in the course of the litigation, 
Court-fee is enhanced by an amendment 
of the fiscal enactment, the plaintiffs 
are permitted to pay Court-fee on the 
appeal memorandum in accordance with 
the pre-existing law, in the converse 
cases. where the quantum of Court-fee 
is reduced by an amendment of the fiscal 
enactment pendente lite, the plaintiffs 
must be given the option to take advan- 
tage of the reduced scale of fee. Thisisa 
view for the Legislature to consider, and 
not for the Court to countenance, If 
the plaintiffs, who have instituted a suit 
before the amendment of the Court-fees 
Act are allowed to pay Court-fee upon 
the memorandum of appeal in accordance 
with the pre-existing Act, it is on the 
principle that an appeal is only a con- 
tinuation of the proceedings, that on 
the date the plaintiffs instituted the suit 
they acquired a vested right to prefer an 
appeal in accordance with the existing 
Court-fees Act, and that no amendment 
of the Court-fees Act, pendente lite ought to 
prejudicially affected their right. In this 
case, when the plaintiffs instituted the 
suits, they paid Court-fees due under the 
Madras Court-fees Act, and they must 
also have known that in case they amended 
the plaints at any time subsequently they 
would have to pay Court-fees upon the 
amended plaints in accordance with the 
law in force on the date of the institu- 
tion. They cannot, therefore, contend 
that any vested right which they had 
acquired on the date of the institution of 
the suit has been prejudicially affected 
by the application of the Court-fee law as 
it was then in force. The enactment of 
Order 2, rule 1-A of: the High Court- 
fees Rules, during the pendency of the 
litigation has not, by reducing the 
Court-fee payable, adversely affected 
them, though it has conferred upon 
litigants filing suits after the date of the 
amendment an advantage, which the 
plaintiffs may envy. It is open to them 
to take advantage of the amended rule 
by withdrawing the suits previously filed 
by them and by instituting new plaints 
and paying the reduced Court-fee in 
accordance with the new rules. For 
the reasons stated ae, I have little 
doubt that the plaintiffs are liable to pay 
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the deficit Court-fee upon the amended 
plaints, not in accordance with Order 2, 
rule 1-A of the- High Court-fees Rules, 
1956, but in accordance with the Madras 
Court-fees and Suits Valuation Act, 1955, 
and Order 2,rule 1, ofthe High Court- 
fees Rules, 1956. The plaintiffs are 
granted four weeks’ time for payment of 
the deficit Court-fees. 


V.S. Ordered accordingly. 


IN THE HIGH COURT OF JUDIGA- 
TURE AT MADRAS. 


PRESENT :—V.V. Raghavan, Ta 


Parthasarathy Pillai .. Petitioner* 
v. 
S.M. Shamsuddeen - Respondent. 


Madras Buildings (Lease and Rent Control) 
Act (XVIII of 1960), section 25—Revisional 
powers—Scope. í 


Held, the decision of the appellate autho- 
rity to the effect that the building in 
question was let for residential purposes 
and that the landlord’s requirement of 
the building for his own use was bona fide 
was not liable to be set aside in revision. 


[Para. 2.]. 


Petition under section 25 of Act XVIII of 
1960 praying the High Court to revise 
the decree of the Small Cause Court, 
Madras in H.R.A. No. 175 of 1969— 
H.R.G. No. 1167 of 1968, Small Cause 
Court, Madras. 


K.N. Balasubramaniyam, for Petitioner. 


Inamdar Abdul Salaam, Inamdar Abdul 
Quoyan, A.S. Bibi John, for Respondent. 


The Court delivered the following 


Jupoment:—The tenant is the petitioner. 
The respondent herein (landlord) filed 
H.R.G. No. 1167 of 1968 on the file of 
the Sixth Judge, Court of Small Causes, 
for eviction of the tenant on the grounds 
of (1) requiring the premises for his own 
use and (2) default in payment of rent. 
The case of the landlord is that he pur- 
chased the house on grd November, 1967, 
for his own occupation, that he is residing 
in a rented house; and that the tenant 


has also committed default in payment - 
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of rent from November, 1967 to February, 
1968. ‘The tenant filed a counter denying 
default and also the requirement by the 
landlord of the building for his own use. 
The Rent Controller found that the 
tenant committed default in payment of 
rert. He held that the landlord required. 
the building for his own use and he also 
gave a valid notice to quit. In the result 
the landlord’s application was allowed. 
The tenant filed H.R.A.No. 175 of 1969, 
to the appellate authority. It was con- 
tended by the tenant that the premises 
in question was only a cattle shed and not 
a residential house, that he was carrying 
on the business of milk vendor for the 
past 20 years having 20 heads of cattle, 
and that the application of the landlord 
was not bona fide. The appellate authority 
confirmed the order of the Rent Controller 
and dismissed the appeal. | 


2. The tenant filed the dbove civil 
revision petition and his contention is that 
the building in question is not a residen- 
tial building, that the dominant intent 
of letting the building is for a non-resi- 
dential purpose, that the building is 
used for tethering a large number of 
cattle, that he has been carrying on milk 
business, and that the requirement of the 
landlord is not bona fide. The learned 
Counsel for the petitioner referred to 
section 282 of the City Municipal Act, to 
show that licence has been issued for the 
place in question for keeping the animals, 
and that this would show that the 
dominant intent of the landlord in letting 
the premises is for a non-residential 
purpose. In this connection, the learned 
Counsel referred to a judgment of a Ful} 
Bench in Dakshinamurtht v. Thulja Bait, 
where the test to determine whether the 
building is a residential or non-residential? 
issetout. Ifthe letting is for non-residen- 
tial purpose, there is no provision in the 
Act to enable the owner seeking to occupy 
the building for hisown use. The attempt 
of the tenant, therefore, is to establish that 
the letting was. for a non-residentiak 
purpose to deprive the landlord of his 
right to claim the premises for his own 
use. The appellate authority relied onl; 
the evidence of P.W. 1 (landlord) that at 
the time of purchase he inspected the 
premises and found that there were four 


M.L.J. 
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1. LLR. (1952) Mad. 651: (1952) 1 
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pucca rooms in the building wherein the 
tenant was residing and a vacant space 
where the tenant was teth ring his cows, 
and that the property tax receipts which 
were perused by him at the time showed 
that the building in question was assessed 
as a residential building and not as a 
cattle yard. The appellate authority 
further found that the landlord has no 
other building except the building pur- 
chased by him for the purpose of his 
own occupation, that he is living in a 
rented house and that his requirement 
of the building is bona fide. The appellate 
authority is justified in upholding the 
landlord’s contention. Following the 
decision in Sosivarna Thevar v. Ponnu?, 
and Madurai Mills Co., Lid. v. Guruvammal?, 
I hold that the decision of the appellate 
authority is not liable to be set aside in 
revision. The civil revision petition, 
therefore, fails and is dismissed. There 
will be no order as to costs. 


V.K. Petition dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—P.R. Gokulakrishnan, F. 


Amirthalingam Pandarathar and another 
Appellants* 





U. 


Kesavachariar Respondent. 


(A) Practice—Pleadings—Evidence on record— 
Finding based on such evidence—Finding 
inconsistent with pleadings of either party— 
Powers of Court—Plaintiff owner of land— 
Usufructuary mortgagee—Redemption—Suit by 
plaintiff for recovery from defendant—Plaintiff’s 
plea, defendant a tenant under usufructuary 
mortgages—Defendant’s plea, tenancy under 
plaintiff—Consent of plaintiff to tenancy of 
defendant under mortgagee evidence—Finding, 
defendant, a tenant under usufructuary mort- 
gagee—Sustainable. 


The plaintiff after redemption of the 
usufructuary mortgage created by him, 
sued to recover possession of the- lands 
from the defendant, on the plea that the 
defendant’ was the tenant cultivating 


“1, Goon rd. 158. 
2. LL.R. (1968) 1 Mad. 430:(1967)2 M.LJ. 
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under the usufructuary mortgagee. The 
defendant in the written statement pleaded 
that he was a tenant cultivating under the 
plaintif. The plaintiff in his evidence 
deposed that he consented to the usvfruc~ 
tuary mortgagee leasing the Jands to the 
defendant. In the state of pleadings and 
evidence, on the question whether the 
Court could find that the defendant was 
the tenant under the usufructuary mort- 
gagee. 

Held, the Court can find that the defen- 
dant is a cultivating tenant under the 
usufructuary mortgagee even though in 
the written statement he pleaded that 


he was a cultivating tenant under the 
plaintiff. [Para. 13] 


The Court can give a finding on the basis 
of evidence on record even though it may 
be inconsistent with the pleadings of 
either party in the suit. [Para. 11] 


Case-law discussed. 


(B) Madras Cultivating Tenants’ Protec- 
tion Act (XXV of 1955), section 2 (aa), (2) 
(e)—Cultivating  tenant—Landlord—Tenant 
under the usufructuary mortgagee—Redemption 
of the morigage—Tenant, if entitled to the 
benefit of the Act, subsequent to redemption. 


A lessee under a usufructuary mortgagee 
is not entitled to the claim the rights 
of a cultivating tenant as against the 
mortgagor subsequent to the redemption 
of the mortgage. [Para. 18) 


Mangalathacht v. Kalyanasundara, 19 L.W. 
440, held binding: 


Also held, the question whether having 
regard to certain decisions rendered by 
the Supreme Court, a tenant taking the 
lease from the usufructuary mortgagee in 
the course of his prudent management 
would get the benefits of a cultivating 
under the Act was discussed but not 
decided and not also referred to a Division 
Bench. [Para. 29) 


Held on facis, from the admissions made 
by the plaintiff it has to be inferred that 
the plaintiff impliedly agreed to have 
the defendant as the cultivating tenant 
under the usufructuary mortgagee. In 
the circumstances the defendant satisfied 
the definition of a cultivating tenant 
under the Act and hence entitled to the 
benefits thereof, [Para, 30} 
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Appeal against the decree of the Court 
of the Subordinate Judge of Chidambaram 
in Appeal Suit No. 6 of 1968, preferred 
against the decree of the Court of the 
District Munsif of Chidambaram in 
Original Suit No. 215 of 1966. 


R. Gopalaswamy Ayyangar, for Appellants. 


K. Sarcabhauman, and K. Sampath for, 
Respondent. 


"The Court delivered the following 


Jupoment :—The defendants are 
-appellants. 


the 


The suit was for possession and past 
and future mesne profits. The facts 
leading to this appeal are :—-The pro- 
perties in plaint A and B Schedules in 
“Maduranthaganallur belong to the plain- 
tiff who was cultivating the same per- 
sonally. Under the original of Exhibit 
A-1, registration copy of the mortgage 
deed, dated 2nd September, 1962, he 
usufructuarily mortgaged the A Schedule 
“properties consisting of three items, 
measuring 1.93 acres, to his sister 
Thangammal of Kammapuram, sixteen 
miles away from the suit village. The 
first defendant who was working as 
Kariasthar under the plaintiff and whose 
services were terminated in the beginning 
of 1962 due to faction in the village took 
the lands usufructuarily mortgaged to 
the sister of the plaintiff, viz., the A 
‘Schedule lands, on lease, and cultivated 
thesame. ‘Then he trespassedinto the B 
‘Schedule Jands taking advantage of the 
fact that he was a lessee of the A Schedule 
lands. The said usufructuary mortgage 
was discharged on 3rd October, 1965, but 
the first defendant who was cultivating 
the lands of the A Schedule as lessee under 
the usufructuary mortgagee and the B 
‘Schedule lands as trespasser did not 
surrender possession cf the land to the 

laintiff in spite of notice, claiming that 
Fe was acultivating tenant under him in 
respect of the 3rd item in the A Schedule, 
i.e., 72 cents, having taken it on waram 
seven years prior to the issue of the 
notice under Exhibit A-2, dated 31st 
‘October, 1966. The second defendant 
claimed to be the cultivating tenant of 
the remaining two items inthe A Schedule 
-i.e., items 1 and 2, measuring 2. 21 acres, 
and the only one item inthe B Schedule 
measuring 99 cents since 1961, having 
“taken it on waram from the plaintiff in 
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Fasli 1370. The plaintiff denied the 
claims of the defendants that they were 
cultivating the lands under him on waram 
basis or otherwise, and stated that he was 
entitled to possession of the suit properties. 


2. The trial Court found that the first 


Thangammal, that he was not 
cultivating item 3 of the A Schedule under 
any tenancy agreement, under the plain- 
tiff from Fasli 1369 onwards on waram 
basis, that the second defendant was not 
cultivating items 1 and 2 of the A Schedule 
and the B Schedule property under tenancy 
agreement with the plaintiff from Fasli 1370 
on waram basis, that there wasno arrange- 
ment between the plaintiff and defendants 
that the defendants were not cultivating 
tenants entitled to the benefits of Act 
(XXV of 1955), that the Court of the Dis- 
trict Munsif ,Chidambaram, had jurisdic- 
tion to try the suit, and thet the plaintiff 
was entitled to possession of the properties 
with past mesne profits of Rs. 2,232. In 
that view, it decreed the suit as prayed 
for relegating the question of quantum of 
future mense profits for decision in 
separate proceedings. 


3. The defendants preferred an appeal 
to the sub-Ccmt, Chidambaram. The 
Appellate Court, after elaborately dis- 
cussing the evidence on record, found that 
the first appellant took the A Schedule 
properties on lease from the usufructuaty 
mortgagee, Thangammal, and that he 
did not trespass into the B Schedule pro- 
perty. Thus, the lower Appellate Court 
came to the conclusion that since the 
first appellant is not the waramdar under 
the respondent, he was a trespasser in 
respect of 72 cents of land in the 3rd 
item of A Schedule, with the result it 
confirmed the judgment and decree of 
the trial Court. Even though the lower 
Appellate Court found that the first 
appellant did not trespass into the B 
Schedule property, it held that the first 
appellant is liable for mesne profits even 
in respect of the B Schedule property. 


4. Aggrieved by the judgment and 
decrees of the Courts below, the defen- 
dants have preferred the above second 


appeal 


5. The first defendant in his written 
statement alleged that he never worked 


41} 


as ‘ Karvari’ -under the plaintiff at any 
time, that there was no faction in the 
village, that he did not elicit the support 
of the plaintiff, that he was cultivating 
72 cents, which is the 3rd item of the A 
schedule properties alone, from Fasli 
1369, in pursuance of the tenancy agree- 
ment between him and the plaintiff, that 
the alleged usufructuaty mortgage did 
not come into effect and the said 
‘Thangammal never enjoyed the suit 
property, that he (first defendant) has 
‘been paying the waram due to the plaintif, 
that he has nothing to do with the second 
‘defendant, that the plaintiff was not 
present at the time of the harvest in spite 
of the first defendant’s notice ,on goth 
January, 1966, that he also refused to re- 
‘ceive the money order sent on 23rd Febru- 
ary, -1966; for his share and that the first 
‘defendant has also paid the kist for the suit 
-year for the 31d item of the A schedule. 
The first defendant also contended that he 
was not cultivating the B schedule pro- 
perty or items 1 and 2 of the A schedule, 
that he was a cultivating tenant only in 
respect of the grd item of the A schedule 
from Fasli 1369, that he was entitled to 
the benefits of Act XXV of 1955 and that 
the trial Gourt had no jurisdiction to 
entertain -the suit. 


‘6. Thiru M. Srinivasan, the learned 
‘Counsel for the appellants, submitted 
‘that the lower Appellate Court has not 
-dealt with the matter of lease properly, 
that once the lease is true, even if it be 
under the mortgagee, the statutory bene- 
fits under the Madras Cultivating Tenants’ 
‘Protection Act (XXV of 1955), must 
accrue, to the defendants and that with 
regard to the B schedule properties, the 
-decree cannot be sustained in view of the 
finding of the lower Appellate Court. 


“7. Thiru T.R. Mani, the learned Counsel 
for the respondent-plaintiff, argued that 
the first appellant is not entitled to the 
‘benefits ofthe Madras Act (XXV of 1955), 
inasmuch as it has been found that he is a 
tenant only under the mortgagee. 
-According to the learned Counsel, a 
tenant under the mortgagee cannot get 
the benefit of the Act. He also stated 


that the first appellant pleaded in his ' 


written’ statement that he was a tenant 

under. the respondent and that since he 

-has pleaded that he is a tenapt under the 

mortgagee, the Court below carinot give 
53 
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relief on the basis that he is a tenant under 
the mortgagee. 


8. In the plaint, the respondent has 
definitely alleged that the first appellant 
cultivated the lands as lessee under 
Thangammal. It is also stated therein 
that after the discharge of the Bogium the 
first appellant ought to have surrendered 
possession inasmuch as Thangarnmal can- 
not lease out the property beyond the 
period of redemption of the mortgage. 
In the written statement, the first appel- 
lant stated that he was a cultivating 
tenant under the respondents in respect 
of the 72 cents and that he has been 
cultivating the same from Fasli 1369, 
onwards and paying waram regularly to 
the respondent. In the light of these 
pleadings, the Courts below have found 
that the first appellant is a tenant not 
under the respondent but only under the 
mortgagee from him. Thiru T.R. Mani 
placed before me the decision reported in 
Pir Sidik Mahomed Shaw v, Musammat 
Saran', and submitted that no amount 
of evidence can be looked into upon a 
plea which was never put forward. In that 
decision, the plea that was put forward 
was one of gift from one Hote Khan ; but 
it wasin evidence that the gift was made 
by the widow of Hote Khan. The Privy 
Council has negatived the evidence as it 
was not the plea put forth in the written 
statement. But I do not think the said 
decision will apply to the facts of this 
case inasmuch as the plea put forward in 
the pleadings was that the first defen- 
dant is a cultivating tenant. The res- 
pondent has pleaded that he is not a 
cultivating tenant under the respondent, 
but he came as a tenant only under the 
plaintiff-respondent’s mortgagee. Hence 
the bare fact remains that the first appel- 
lant is a ‘ cultivating tenant’. The ques- 
tion is whether he is a cultivating tenant 
under the respondent or under the respon- 
dent’s mortgagee. 


9. In Govindaraj v. Kandaswami Gounder?, 
this Court has held that a plaintiff can- 
not be allowed to abandon his own case, 
adopt that of the defendant and claim 
relief on that footing, that -it would 
certainly be an unusual thing for a Court 
to allow a plaintiff, who has alleged one 








1. 1980 58 M.L.J.7. 
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state of facts, as against the defendant 
who has denied that case and alleged 
another state of facts, to turn round and 
ask to be allowed to carry on the suit 
and claim relief on the ground that the 
defendant’s statement of facts as true 
and his own false. . 


10. In Subramania Mudaliar v. Amsmapet 
Co-operative Society, the principles enunci- 
atedin Govindaraj v. Kandaswami Goundar?, 
were reiterated by ‘the statement that 
the plaintiff cannot be allowed to abandon 
his own case and then turn round and 
adopt that of the defendant and claim 
relief on that footing. 


11. In Thirumalat Iyengar v. Subba Raja*, 

Jagadisan, J., has observed thus : 
“I am not unaware of the fact that my 
finding, namely, that though the suit 
promissory note is genuine it is supported 
by consideration only to theextent of 
Rs. 500 is not the case of either party. 
The parties took up extreme positions, 
the plaintiff pleading that he had 
advanced cash of Rs. 5,500 to the 
defendant and the defendant denying 
the very execution of thesuit promissory 
note. The duty of the Court is to 
give effect to the inference to be drawn 
from the evidence on record. The 
Court is not prevented from recording a 
finding which may not be consistent 
with the pleadings of either party in a 
suit”. 

12. In Lakshmi Ammal v. Sivakamu Natesan‘, 

Natesan, J., has held:— 
If the Court can find the true and real 
relationship between the parties, not- 
withstanding some ornamentation, 
sorne exaggeration and some trappings 
in the cases of the parties, the Court 
should give relief according to the 
rights found.” 


13. In the light of the view taken in the 
above decisions, it can be inferred that 
the first appellant, in his anxiety, has 
overstated his case as if he is a cultivating 
tenant’ under the vespondent. Apart 
from this fact, the plaintiff himself, in his 
evidence, has stated that Thangammal’s 
husband, Rajagopala Ayyar, asked him 
_——_—— 


1. (19 : 
2. {tos 2 M.L.J. 578 : J.L.R. (1957) Mad. 
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if he could lease out the properties to 
the first defendant and that he (plain- 
tiff) said that the bogium properties 
could be leased out to the first defendant. 
Again, in his evidence, the plaintiff stated. 
that at tke time of the execution of Exhibit 
A-1, his sister, Thangammal, asked him. 
if the bogium properties could be let out 
to the first defendant and that she asked 
him so on the date the original of Exhibit 
A-1I was written and he said it could be 
done. Taking into consideration all 
these aspects, I am of the view that in th 
interest of justice it can be safely foun 
that the first appellant took the leas 
under the mortgagee even though in th 
written statement the first appellant has 
alleged that he is the lessee under th 
respondent-plaintiff. 


14. Now, in the light of the above 
finding, we have to decide as to whether 
the tenant under a mortgagee can be 
given the benefit of the Madras Cultivat- 
ing Tenants’ Protection Act (XXV of 


1955). 


15. The Madras Cultivating Tenants” 
Protection Act (XXV of 1955), defines a 
‘cultivating tenant’ under section 2 (aa) 
as meaning— 


“ (1) A person who carries on personal 
cultivation on such land, under a. 
tenancy agreement, express or implied,. 
and 


(2) Includes— 


(i) any such person who as is referred 
to in sub-clause (3) who continues in 
possession of the land afte: the termina- 
tion of the tenancy agreement”. 


Section 2 (e) gives the definition of 


‘landlord’— 


“Landlord in 1elation to a holding or 
part thereofmeans the person entitled 
to evict the cultivating tenant from 
such holding or part.” 


16. In Mangalathachi v. Kalyanasundara 
Mudaliar}, Kailasam, J., has held that 
under the Madras Cultivating Tenants” 
Protection Act, a cultivating tenant is 
defined as a person carrying on personal 
cultivation under tenancy agreement 
express or implied and that a lessee under 





1. (1966) 79 L.W. 440. 
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the usufructuary mortgagee is not enti- 
tled to claim the rights of a cultivating 
tenant as against the mortgagor subse- 
quent to the redemption of the mortgage. 
In that decision, Kailasam, J., took up 
for decision the question as to whether a 
tenant who was put into possession of the 
land by the usufructuary mortgagee, 
is entitled to claim the rights of cultivat- 
ing tenant even after the discharge of the 
mortgage. There, the Counsel for the 
appellant argued ; 


“ The definition of the word ‘ cultivat- 
ing tenant? would indicate that the 
tenancy agreement must be with the 
landlord and not with the mortgagee 
who is a transferee only of a portion 
of the right of the landlord.” 


Tn that case, according to the Counsel for 
the respondents— 


“The definition of the word ‘ cultivat- 
ing tenant’ does not require that the 
tenancy agreement, express or implied 
should be with the landlord and that, 
if the tenant was inducted into posses- 
sion lawfully by a person entitled to 
possession as by a mort in this 
case, the Sid dia cule þe a 
cultivating tenant.” 


It was also observed in that case that— 


“Both the Courts have recognised that 
any agricultural lease created by the 
mortgagee would be binding on the 
mortgagor even though the mortgage 
had been redeemed, provided the 
mortgagee as a prudent owner entered 
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be deemed to be a tenant. Under the 
Madras Act, there should be a tenancy 
agreement, express or implied ; but 
under the Bombay Act, itis enough if 
the person lawfully cultivates any 
land belonging to another. Thus a 
tenant under the usufructuary mort- 
gagee who has right to be in possession 
would be a cultivating tenant under 
the Bombay Act. The Bombay Act 
does not require that the person should 
be cultivating under the landlord. 
It is sufficient if he is cultivating the 
land of another person lawfully. Culti- 
vation by a tenant of a land is posses- 
sion of the usufructuary mortgagee or 
lessee would satisfy the requirements 
of the Bombay Act; whereas it will 
not satisfy the definition of a cultivating 
tenant under the Madras Act. As 
already pointed out, the Madras High 
Court has taken the view that the 
tenancy agreement must be with the 
landlord. A person would not nor- 
mally be entitled to transfer any right 
to which he is not entitled. An usu- 
fructvary mortgagee can only be in 
possession till the redemption of the 
mortgage. He cannot confer the right 
on a tenant to be in possession for a 
longer period. To hold tbat the mort- 
gagee can confer on his tenant the right 
of a cultivating tenant would mean that 
he can transfer higher rights than he 
has and deprive the mortgagor of his 
right to possession. Unless the words 
in the statute are clea and specific 
this construction will not be justified.” 


18. Finally, Kailasam, J.,hasheld that a 
lessee under a usufructuary mortgagee 
is not entitled to claim the rights of a 
cultivating tenant as against the mort- 
gagor subsequent to the redemption of 
the mortgage. 

19. In this decision, Kailasam, J., refer- 
red to the decision in Ramaswami Naidu v. 
Marudaveera Mooppan!, where Balakrishna 
Ayyar, J., has held: 


into the lease agreement in the ordinary 
course of his management. This is 
in the nature of an exception to the rule 
that the mortgagee cannot confer 
better title than what be has”. 


17. Kailasam, J., has distinguished the 
Supreme Court decision in Dahya Lal v. 
H.M. Abdul Rahim1, and held— 


‘The section in the Madras Cultivat- 


ing tenants’ Protection Act, is differently 
worded.’ Under the Madras Act, a 
cultivating tenant is defined as a 
person carrying on personal cultiva- 
tion under tenancy agreement express 
or implied, whereas under the Bombay 
Act a person lawfully cultivating any 
land belonging to another person shall 
ee LTT 
1. (1963) 2 S.C.J. 450 : (1963) 3 S.C.R. 1. 


“ I am unable to accept the contention’ 
) that a sub-lessee can claim 
the benefits of this Act (Madras Culti- 
vating Tenants’ Protection Act). A 
tenancy agreement means an agice- 
ment creating a tenancy and when we 
speak of a tenancy we normally under- 
stand that there ,is on the one side a 
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landlord and, on the other side, a 
tenant or lessee. In relation to sub- 
lessees we do not usually use the term 
tenancy agreement ; instead we 
speak of the assignee of a lease. It will 
also be appreciated that if the conten- 
tion (of...... ) were right, it would be 
possible for a lessee to create rights 
larger than he himself has and normally 
a construction which produces such a 
result should not 'be accepted. No 
-doubt in some statutes the word 
‘Tenant’ is used to include a sub-lessee 
or an assignee from a lessee...... But 
it is equally clear thatin other enact- 
ments the word ‘tenant’? does not 
include an assignee from the original 
tenant.......... Whether a sub-lessee 
is included or excluded from the scope 
of the word ‘tenant’ occurring in a 
particular enactment must, therefore, 
it seems to me, be ascertained by 
examining the context in which the 
word is actually used. When we read 
again the definition of ‘cultivating 
tenant’ in clause (a) of section 2 we 
find that it is intended to take in (1) a 
person in whose favour the agrcement 
of tenancy has been made ; and (2) the 
-heirs of such person. It is distinctly 
provided that an intermediary or his 
heirs are not included. The expression 
“heirs, legal representatives and assi- 
gns” is a very familiar one. When, 
therefore, the Legislature said that the 
‘ heirs of such person’ shall be deemed to 
‘be tenant but did not, at the same time 
include ‘his legal representatives or 
assigns’ in that category the inference 
must be that it did not want to confer 
the benefit of the Act on the legal repre- 
sentatives or assignees of the original 
lessee. Otherwise, it will be heard to 
explain the omission of the words 
“legal representatives and assigns”. 


Thus, itis seen that Balakrishna Ayyar, J., 
has discussed the right of a sub-lessee 
to claim protection under the Madras 
Cultivating Tenants’ Protection Act. 
A sub-lessee is not a tenant under the 
Jandlord, and a lessee cannot come 
under the definition of a ‘landlord’ 
occurring in section 2 (e) of the Act. 


$0. In Kathaperumal v. Muthiaht, a Bench 
of this Court „has held— 





1. (1963) 1 M.LJ. 359.. 


‘ Where a person takes land on lease 
from the owner and sub-leases a part to 
another, the sub-lessee, if he satisfies the 
conditions of the definition of ‘ cultivat- 
ing tenant’ under section 2 (a) of the 
Madras Cultivating Tenants’ Protec- 
tion Act, will be entitled to the protec- 
tion of the Act as against his lessor, 
viz., the chief tenant. But the sub- 
lessee cannot have any rights as against 
the head-lessor as there is neither privity 
of estate nor privity of contract between 
the head-lessor and the sub-lessee. 
The chief tenant, ordinarily stands in 
the same relationship to the sub-tenant 
as his own landlord stands towards him. 
But the head-lessor’s rights will not be 
affected by the sub-lease and the sub- 
tenant’s rights will stand or fall with 
the right of the chief tenant. 


So long as the main lease is subsisting 
the sub-tenant will have all the rights 
secured to him under the contract 
between him and his own lessor as well 
as those rights which the statutes gives 
him as against his lessor. When the 
title of the main lessee terminates on 
the expiry of the term, the sub-lessee’s 
right to remain in possession automa- 
tically comes to an end, notwithstanding 
the fact that his right to possession was 
given under the statute, as the sub- 
tenant cannot have any higher right 
than what his lessor had. ” 


Thus, in this decision, it has been made 
clear that a sub-lessee under the chief 
tenant cannot get the rights of a ‘ cultivat- 
ing tenant’ under the Madras Cultivating 
Tenants’ Protection Act. 


21. In Ganapathi Iyer v. Ayyakannut, a 
Bench of this Court has held— 


“ An under-lessee or a person deriving 
- title through a ‘ cultivating tenant’ is 
not a ‘cultivating tenant’ within the 
meaning of section 2 (a) of the Madras 
Cultivating Tenants’ Protection Act. 
. A cultivating tenant enjoying the 
privileges of the enactment is only a 
statutory tenant in respect of whom and 
in whose favour it is impossible to con- 
ceive of an estate between hjmself and 
the landlord. The statutory .tenant 
` has only the statutory rights .cqnferred 
‘ upon him by'the special enactment. 





21. (961) 1 MLJ. 217. o n <09 ak 
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An under-lessee from such a statutory 
tenant cannot claim to have any interest 
in the land derived from the cultivating 
tenant as such interest as is conferred 
upon the cultivating tenant is purely 
personal to him and his heirs. If the 
cultivating tenant himself cannot be 
supposed in law to have any estate as 
between himself and the head-lessor 
much less can the sub-lessee claim any 
interest in himself. Section 2 (a) of the 
Act ought not to be so construed as to 
result in the under-lessee becoming a 
permanent tenant on the land without 
danger or apprehension of his being 
evicted from his holding. The rule of 
statutory interpretation even when the 
words of the statute are plain, will 
enable a Court to avoid a construction 
which will result in inconvenience, injus- 
tice or absurdity.” 
Thus, even in this case, the rights of an 
under-lessee of the cultivating tenant 
are considered and a finding has been 
given that he cannot come under the 
definition of ‘cultivating tenant’ under 
the Act. 
22. But, in the present case, it is clear 
from the allegations in the plaint that the 
first appellant got into possession of the 
suit lands as lessee under the usufructuary 
mortgagee, Hence the decisions reported in 
Ramaswami Naidu v. Marudaveera Moopan’, 
Ganapathi Iyer v. Ayyakannu*, and Kathaperu- 
mal v. Mutthayya®, may not have bearing 
to the facts and circumstances of this case. 
But in Mangalathachi v. Kalyanasundara 
Mudaliar*, Kailasam, J., has specifically 
held that a lessee under a usufructuary 
mortgagee is not entitled to claim the 
rights of the ‘cultivating tenant’ as 
against the mortgagee subsequent to the 
redemption of the mortgage. While 
deciding so, Kailasam, J., has referred to 
the above said decisions which, in my 
opinion, may not have much bearing on 
the facts and circumstances of the present 
case and also of the case decided by 
Kailasam, J. 
23. In Mahabir Gope v. Harbans Narain”, 
the Supreme Court, while holding, in 
the circumstances of that case, that the 
appellants therein as tenants cannot get 
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the rights of ‘settled raiyats’ under the 
Bihar Tenancy Act, found— 


“A permissible settlement by a mort- 
gagee in possession with a tenant in the 
course of prudent management and the 
springing up of rights in the tenant 
conferred or created by statute based 
on the nature of the land and possession 
for the requisite period is a different 
matter altogether. It is an exception 
to the general rule. In such a case 
the tenant cannot be ejected by the 
mortgagor even after the redemption of 
the mortgage. He may become an 
occupancy raiyat in some cases and a 
non-ocgupancy raiyat in other cases. 
But the settlement of the tenant by 
the mortgagee must have been a bona 


fide one. . 


This exception will not apply in a case 
where the terms of the mortgage 
prohibit the mortgagee from making 
any settlement of tenants on the land 
either expressly or by necessary impli- 
cation. Where, for example, all the 
zamindari rights are given to the mort- 
gagee, it may be possible to infer on the 
proper construction of the document 
that he can settle lands with tenants in 
the ordinary course of management and 
the tenants might acquire certain 
rights in the land in their capacity as 
tenants”. 


24. In Harihar Prasad v. Deonarain Prasad’, 
it has been decided:— 


“A person cannot confer on another 
any right higher than what he himself 
possesses and, therefore, a lease created 
by a usufructuaiy mortgagee would 
normally terminate on the redemption 
of the mortgage. Section 76 (a) 
(Transfer of Property Act, 1882) enacts 
an exception to thisrule. Ifthe lease is 
one which could have been made by 
the owner in the course of prudent 
management, it would be binding on 
the mortgagors, notwithstanding that 
the mortgage has been redeemed. 
Even in such a case, the operation of 
the lease cannot extend beyond the 
period for which it was granted”. 


25. In Dahya Lal v. R.M. Abdul Rahim?, 
it has been held : 





— 
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“A tenant of the mortgagee in posses- 
sion is inducted on the land in the 
ordinary course of management under 
authority derived from the mortgagor 
and so long as the mortgage subsists, 
even under the ordinary law he is not 
liable to be evicted by the mortgagor. 
It appears that the Legislature by 
restricting the exclusion to mortgagees 
in possession from, the class of deemed 
tenants intended that the tenant 
lawfully inducted. by the mortgagee 
shall on redemption of the mortgage 
be deemed to be tenant of the mort- 
gagor. In our view, therefore, the 
High Court was right in holding that 
the respondent was entitled to claim 
the protection of the Bombay Tenancy 
and Agricultural Lands Act, 1948, as a 
deemed tenant”. > 


26. In Prabhu v. Ramdeo, the Supreme 
Court again reiterated the principles laid 
down in Mahabir Gope v. Harbans Narain?, 
and Dahya Lal v. R.M. Abdul Rahim?, by 
stating— 
‘“ A permissible settlement by a mort- 
gagee in possession with a tenant in the 
course of prudent management and the 
springing up of rights in the tenant 
conferred or created by statute based 
on the nature of the land and possession 
for the requisite period, it was observed, 
is a different matter altogether. Such 
a case is clearly an exception to the 
general rule prescribed by the Transfer 
of Property Act. It will thus be seen 
that while dealing with the normal 
position under the Transfer of Property 
Act, this Court specifically pointed 
out that the rights of the tenants 
inducted by the mortgagee may con- 
ceivably be improved by virtue of statu- 
tory provisions which may meanwhile 
come into operation. That is precisely 
what has happened in the present case. 
During the continuance of the mort- 
gage, section 15 of the Act came into 
operation and that made the respon- 
dents. Khatedars who are entitled to 
claim the benefit ofsection 161of the 
Act.” 
27. From the various decisions of the 
Supreme Court above noticed, it is 
seen that a tenant inducted into posses. 
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sion of the land by the mortgagee in the 
course of prudent management, can get 
the rights conferred under a statute which 
may meanwhile come into operation. 
The decision reported in Mangalathachi v. 
Kalyanasundara Mudaliar', doesnot accept 
the said view. As a matter of fact, it 
distinguished Dahya Lal v. R.M. Abdul 
Rahim?, on the ground that the Bombay 
Act, which is the subject-matter of the 
said Supreme Court decision, is different 
from the Madras Cultivating Tenants’ 
Protection Act. Kailasam, J., in 
Mangalathachi v. Kalyanasundara Mudaliar?, 
held that under the Madras Cultivating 
Tenants’ Protection Act, a cultivating 
tenant is defined as a person carrying on 
personal cultivation under tenancy agree- 
ment express or implied, whereas under 
the Bombay Act a person lawfully cultivat- 
ing any land belonging to another shall 
be deemed to be tenant. Holding that 
a mortgagee cannot be the owner, or 
the landlord, of the land in his possession 
under a mortgage, the learn d Judge 
has referred to the decisions reported 
in Ramaswamt Naidu v. Marudaveera 
Mooppan®, and Kathaperumal v. Muthiah*. 
my opinion, these two decisions and 
also the decision in ie a Iyer v. 
Ayyakannu®, are cases in which a chief 
tenant or a chief lessee sublets to a third 
party ; in such circumstances, it has been 
eld that a sub-lessee is not 2 tenant under 
the landlord and a lessee cannot come 
under the definition of ‘ landlord’ occur- 
Ting in section 2 (e) of the Madras Culti- 
vating Tenznts’ Protection Act. 


28. As already noticed, section 2 (aa) of 
the Act states that a ‘ cultivating tenant’ 
in relation to any land means a person 
who carries on personal cultivation on 
such land under a tenancy agreement 
express or implied. As far as the present 
case is concerned, the first appellant 
carries on personal cultivation in respect 
of the grd item of the A schedule prope: ties 
under a tenancy ayrecment. According 
to the Pesnandent the tenancy agreement 
the first appellant has, is only with the 
mortgagee. But according to the first appel- 
lant, it is with the respondent himself, 





1. (is 79 L.W. 440. 
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a) 


The question arises whether the tenan 

agreement can be deemed to be wi 

the landlord as defined in section 2 (e) of 
the Act: “Landlord in relation to a 
holding or part thereof means the persons 
entitled to evict the cultivating tenant 
from such holding or part”. Assuming 
that the first appellant is a tenant under 
the mortgagee, it cannot be denied that 
the mortgagee can evict him from such 
holding. In my opinion, the definition of 
‘landlord’ is wide enough to include the 
mortgagee also who has a right to evict 
the cultivating tenant from the holding. 


29. In S.A. No. 1091 of 1959 and C.R.P. 
No. 264 of 1958, Ganapathia Pillai, J., 
while dealing with the definition cf 
“cultivating tenant’ under section 2 (a) 
has observed :— 

BE cated there is no indication in the 
definition as to who should be the person 
competent to enter into a tenancy agree- 
ment representing the landlord’s in- 
terest.” 


‘The learned Judge has further observed:— 


“ A landlord is defined in relation to a 
holding or part thereof as the person 
entitled to evict the cultivating tenant 
from such holding. It is clear, having 
regard to the scope of the legislation 
and the provisions of the Act, that the 
letting of the land by Vengalakshmi to 
the appellant had the effect of convert- 
ing Samiappan into a cultivating tenant 
entitled to the benfit of non-eviction 
except under the provisions of the Act.” 


It is clear that a mortgagee stands on a 
different footing than a lessee and a 
tenant. As regards the lessee, he himself 
is a cultivating tenant having taken the 
land for his personal cultivation. Any 
sub-tenant under him cannot have the 
benefits of a ‘cultivating tenant’. The 
decision of Mangalathachi v. Kalyanasundara 
Mudaliar1, deals only with cases of the 
rights of a sub-tenant in relation to the 
lessee. But as per the present amend- 
ment to the Madras Cultivating Tenants’ 
Protection Act, a sub-tenant shall be 
deemed to be a ‘cultivating tenant’ of 
the holding under the landlord if the 
lessor of such sub-tenant has ceased to be 
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_ the tenant of such landlord. Thus, a 


sub-tenant who is actually cultivating the 
land, gets the protection of the Act 
as at present. As far as the fact of the 
present case are concerned, it can be 
safely presumed, even assuming that the 
first appellant got the lease from the 
mortgagee, that the mortgagee has, in the 
course of prudent management, leased 
the land to the first appellant. Neverthe- 
less, I find difficulty in holding that the 
first appellant gets thé benefit of the Act in 
view of the decision. in Mangalathach v. 
Kalyanasundara Mudaliart, Even though 
I am of the view, considering the princi- 
ple enunciated in Supreme Court decisions 
noticed above, that a tenant under the 
mortgagee, in the present circumstances 
of the case, gets the benefit of a ‘ cultivat- 
ing tenant’ under the Act, I am not able 
to decide the case on that point in view 
of the direct decision in Mangalathachi v. 
Kalyanasundara Mudaliar!. Since th 

Supreme Court decisions can be applie 

only on principles, I cannot override 
the decision in Mangalathachi v. Kalyana 
sundara Mudaliar1, which is direct to the 
issue in question in this case. It is for a 
Division Bench to decide this question as 
and when occasion arises. For my part, 
I am not placing this case before my 
Lord, the Chief Justice for the purpose of 
referring the question to a Division Bench, 
since I am inclined to allow the appeal on 
a different point. 


30. According to the plaint allegations, 
the usufructuary mortgagee, Thangammal, 
permitted the first appellant to cultivate 
the lands as lessee during the currency 
of the mortgage and the first appellant’s 
status as ‘cultivating tenant’ became 
extinguished by reason of the discharge 
of the mortgage. The trial Court found 
that the respondent’s case that the first 
appellant was cultivating the 4 schedule 
properties under the mortgagee is proba- 
ble. The lower Appellate Court found 
that the first appellant took the A schedule 
properties on lease from the usufructuary 
mortgagee, Thangammal. Ascording to 
section 2 (aa) of the Madras Cultivating 
Tenants’ Protection Act, ‘ cultivating 
tenant’ must carry on his personal culti- 
vation; there must be a tenancy agreement 
and the said tenancy agreement may be 
express or implied, The definite case 


LT 


1. (1966) 70 L.W. 440. 


of the first appellant is that he is cultivat- 
ing 72 cents, which is the 3rd item of the 
A schedule properties alone from Fasli 
1369,in pursuance of the tenancy agree- 
ment between him and the plaintiff. 
Both the Courts below have not discussed 
the evidence of P.W. 1, who is the plain- 
tiff in the suit, in relation to the definition 
of ‘cultivating tenant’. P.W. 1 has 
specifically admitted that his mortgagee’s 
husband, Rajagopala Ayyar asked him 
whether he could lease the property to 
the first appellant and to that P.W. 1 
said that the bogium property could be 
leased to the first appellant. In another 
place, P.W. 1 has specifically admitted 
that at the time of the execution of 
Exhibit A-1, his sister Mangalammal 
(Thangammal?) asked him whether 
the bogium property could be leased 
to the first appellant and to that he, 
the plaintiff, said it could be done. Frem 
these admissions, it can be easily inferred 
that the plaintiff impliedly agreed to 
have the first appellant as the ‘ cultivating 
tenant’ in relation to the grd item of A 
schedule properties and that only on the 
acceptance of the plaintiff, the first appel- 
lant was let into possession of the said item 
as cultivating tenant. The Madras Culti- 
vating Tenants’ Protection Act is intended 
to protect the interests of the actual tillor 
of the soil. There is absolutely no doubt 
that the first appellant is actually cultivat- 
ing the abovesaid item and that the plain- 
tiff agreed for the leasing out of the 
said item to the first appellant. Con- 
sidering the pleadings with reference to 
the admissions made by the plaintiff, it is 
clear that the first appellant satisfied the 
definition of ‘cultivating tenant’ occur- 
ring in the Madras Cultivating Tenants’ 
Protection Act. Since the first appellant 
claims the right to be the cultivating 
tenant only in respect of the 72 cents in 
the grd item of the A schedule properties, 
it can be safely accepted that the fist 
appellant is the cultivating tenant in 
respect cf the said item of property and 
that he is entitled to have the protection 
of the Act. 


31. In this view, I allow the appeal of 
the first appellant holding that he is 
entitled to be in possession of 72 cents of 
land forming item 3 of the A schedule 
properties as cultivating tenant. 


32. As far as the second appellant is 
concerned, both the Courts below have 
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concurrently found that he has not proved. 
his tenancy agreement, implied or express. 
There is absolutely no admission by P.W. 
I as regards the status of the second appel- 
lant. Hence, his appeal is dismissed. 


33. The lower Appellate Court also- 
found that the first appellant did not 
trespass into the B schedule property. 
Nevertheless, it has granted mesne profits. 
even in respect of this property. I do not 
think the judgment of the lower Appellate 
Court can be sustained in respet of 
granting mesne profits for the alleged ` 
occupation of the B schedule property. 
The judgment and decree of the lower 
Appellate Court, are set aside to the extent 
it has granted mesne profits in favour of 
the plaintiff in respect of the B schedule 
property. si 

34. In the result, the second appeal is 
allowed as far as the first appellant is 
concerned regarding item 3 of the ‘A’ 
schedule and the same is dismissed as 
regards the second appellant. There will 
be no order as to costs in the second 
appeal. No leave. 


V.S. 





Appeal allowed 
in part. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS 


Present:—B, S. Somasundaram, 7. 
S. R. Srinivasa Thathachariar Petitioner* 
v. i 


Pitchai Mutha Moopan and others- 
etc. Respondents. 
and 


‘S. R. Srinivasa Thathacharlar Petitioner* 


U. 


V. Marudamutha Mathiriar and others 
Respondents. 


(A) Criminal Procedure Code (V of 1898), 
section 145—Disputes as to immoveable 
property—Possession—To be based on a 
clam of right to possession—Pannayal in 
charge of agricultural lands—No right to 
possesston—Possession is that of landlord. 


The possession that can be pleaded in a 
proceeding under section 145 of the 
a ee 


* Cri. Rey. Caso Nos. 558 & 559 of 1971. 
(Cri. Rev. Pet. Nos. 538 & 539 of 1971). 
22nd October, 1971. 


as 


‘Criminal Procedure Code, must be posses- 
sion based’on a claim of right to possession, 
The possession of an agent or a servant 
which is permissive cannot give him a 
locus tenes as against his principal or 
master. A farm servant cannot claim 
independent possession, because this pos- 
session is only that of his master. - 


[Para. 9.] 


(B) Madras Cultivating Tenants’ Protection 
Act (XXV of 1955)—Pannayal—Agreement 
—Remuneration of pannayal—Balance of 
produce, after payment of specified quantities 
to landlord—Pannayal, not a cultivating 
tenant entitled to benefits of the Act. 


An agreement for engaging a person as 
a pannayal, providing for payment of 
specific quantities of the produce to the 
land owner and the remuneration of the 
pannayal to be the balance of the pro- 
duce, does not create any interest in 
the land in the pannayal because he is 
not a tenant entitled to the benefits of 
the Cultivating Tenants Protection Act. 


[Para. 4.] 


On facts: The cooly chits executed by 
the members of the B party prima facte 
establish that they are doing only pan- 
nayal work in the lands. The affidavits 
filed by the village officers and other 
ryots also establish this fact. The account 
maintained by the A party prove the 
pannai cultivation. In the record of 
rights made under Tamil Nadu Act X of 
1969 the lands are registered as lands 
under pannai cultivation, The A party 
have proved their prima facie possession. 

[Para. 8.] 


Petitions under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the 
Order of the Court of the Sub-Divisional 
Magistrate, Ariyalur, dated 11th June, 
1971 and passed in M.G. Nos. 56 and 62 
of 1971, respectively. 


V. T. Rangaswami Iyengar, for K. Gopalachari 
and T. S. Arunachalam, for Petitioner. 


M. Balasundaram, for V. Raina Mudaliar, 
R. Shanmugham, for Respondents. 


The_Court made the following 


OrvER.—These two revisions arise out 

of the orders passed by the learned Sub- 

Divisional Magistrate of Ariyalur, in 
34 
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proceeding under section 145, Criminal’ 
Procedure Code, in M.G. Nos. 56 arid 62 
of 1971 on his file. The dispute related. 
to the possession of certain lands situated. 
in Muthiriyar, a village in Lalgudi 
taluk. The revision-petitioners are the 
owners of these lands; there is no dispute 
about it. The respondents claimed 
tenancy rights in June, 1970. In 
November, 1970, the petitioners moved. 
for action under section 145, Criminal 
Procedure Gode. On the report of the 
Police, the Executive I Class Magistrate, . 
Musiri, issued the preliminary order under- 
section 145 (1) of the Criminal Proce-- 
dure Code, on 25th November, 1970. 
He attached the property and appointed 
the Village headman as the Receiver.. 
The parties filed their written statements.. 
The proceedings were then transferred 
to the Sub-Divisional Magistrate for 
disposal. Documents, Exhibits A-r to- 
A-g series, were filed by the petitioner 
for substantiating their contention that 
the respondents were only pannayals 
doing work in the lands for wages, 
Exhibit B-1 receipt for electricity charges. 
and Exhibit B-2, another letter issued by- 
the President of the Agricultural Co- 
operative Society for sanction of a loan 
of Rs. 1,540 to one Marudamuthu for 
raising plantain crops, were filed. On. 
a consideration of the documents thus 
filed, the learned Sub-Divisional Magis- 
trate declared possession of the lands. 
with the respondents. The correctness 
of this order is now canvassed by the 
petitioners. 


2. Exhibits A-1 to A-10, A-24 to A-34 
and A-45 to A-50 series are the *cooly- 
chits executed by the members of the- 
B party in favour of the petitioners. 
The chit opens with the following words: 
“Details of the pannai servants in the- 
lands of Raghunatha Thatham’’, Further 
details regarding the survey number, 
extent, names of the pannayals, etc. are 
given. The duration for which they- 
should do pannai work is mentioned as 
from the 26th of Adi to the rst of Panguni 
of that year. Column 7 enumerates the 
items of work which he should do in the 
pannai as a pannai servant. The owner 
should give the seeds, manure and the 
cooly for the labourers. The land should_ 
be ploughed five times. Weeds should be- 
remov: thrice.- Harvest should be- 
done under the orders of the landlord,_ 
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‘The landlord would take the amount due 
to him. The pannayal would receive 
the cooly as per the payment orders of 
the landlord. The value of the crops is 
estimated and the amount is mentioned 
in column g. These pannayals are given 
different plots each year. 


3. Exhibit A-14 is an affidavit filed by 
the village headman of the place. 
Exhibit A-15 is the affidavit filed by the 
Karnam. Both these persons have sworn 
that the lands are in the pannai cultivation 
of the present petitioners, that the 
members of the B party have no inde- 
‘pendent rights in the lands and that they 

ve been doing work in the lands allotted 
only as pannayals without any rights in 
the lands or in the crops. Exhibits A-16 
to A-21 are similar affidavits filed by 
other persons in the village. 


4. These cooly chits are taken on a 
printed form, apparently standardised 
by the petitioners. Ex facie, the docu- 
ment is an agreement for engaging the 
servants as a pannayal. The persons 
named therein is described as a pannayal, 
The period during which he should serve 
as a pannayal also is specifically given. 
True, these cooly chits provide for the 
payment of specified quantities of the 
produce in the land to the owner; but 
this itself may not be conclusive ofthe 
question whether the relationship created 
‘by these chits is that of lessor and lessee, 
that is, of landlord and the tenant. 
‘The executant has executed this docu- 
ment, describing himself as a pannayal. 
“These cooly chits have come into existence 
after the tenancy legislations and certainly 
this would have a bearing on the ques- 
‘tion as to whether it could have been the 
intention of the contracting parties to 
‘bring about a tenancy agreement for 
the year in question, limiting it to one 
-year when the tenancy legislation secured 
‘the tenant immunity from eviction despite 
‘the contract to the contrary. e inten- 
‘tion of the parties has to be gathered from 
the terms of the agreement, and I am 
-unable to find anything in those cooly 
-chits to indicate that the parties intended 
them to be agreements of lease and not 
what they purported to be agreements to 
provide for the engagement of the ser- 
~vants of these persons to work as 
‘pannayals under the petitioners. Taking 
ithese cooly chits as a whole, it seems 
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clear that they were not intended to be 
leases under which the members of the 
B party could claim the status of a lessee 
or a tenant. As pointed out in Krishna- 
swami Iyengar v. Ranga Raju’, an 
agreement for engaging a person as a 
pannayal, providing for payment of speci- 
fic quantities of the produce to the land- 
owner and the remuneration of the panna- 
yal to be the balance of the produce, does 
not create any interest in the land in the 
pannayal, because he is not a tenant 
entitled to the benefit of the Cultivatmg 
Tenants Protection Act. 


5. Exhibit A-12 is the certified copy 
of the pannai account maintained by the 
petitioners. Details of the several pay- 
ments made by the petitioners for re- 
moving the cut sugarcane plants, the 
shrubs, for irrigating water, for raising 
cotton, for planting plantains for manuring 
these items, for purchasing insecticides and 
so on, are found in these accounts for the 
year commencing from end February, 
1970. The last column contains remarks 
about the presence and absence of the 
pannayal during particular periods. 
Thus, Exhibit A-12 also establishes that 
the petitioners have been cultivating 
the lands, keeping them under their 
pannai. 


6. Exhibit A-22 is the certified copy of 
the adangal for fasli 1370. The survey 
Numbers are given in column 2 and the 
names of the cultivators are mentioned 
in column 6. We have the names of the 
petitioners in this column. Exhibit A-37 
shows that the petitioners have sold 
cotton to one Natesan Chettiar during the 
year 1970 for about Rs. 6,483-75. 


7. The Tamil Nadu Agricultural Lands 
ape of Tenancy Rights) Act, 1969 

of 1969) came into force on 17th 
December, 1969. ‘The petitioners applied 
to the Special Tahsildar and Record 
Officer under section 3 of the said Act, 
for registering their names. The tenants 
also gave intimation to him. Notice was 
given both to the members of the A party 
and the B Party. The Tahsildar after 
enquiry declared that the lands are in the 
pannai cultivation of the petitioners and 
that members of the B party are only 
pannai coolies. With this finding, he 
rejected their intimations and refused to 
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register names in the register as requested 
by them. This was on 24th February, 
1971, vide the order in Exhibits A-44. 
The result is that all these lands are now 
registered in the Record of Rights as the 
lands under the self-cultivation of the 
petitioners. Under section 15 of the 
Act, an entry in the approved record of 
tenancy rights shall be presumed to be 
true and correct until the contrary is 
proved, or a new entry is lawfully substi- 
tuted therefor. 


8. Thus the cooly chits executed by 
the members of the B party prima facie 
establish that they are doing only pannayal 
work in the lands, as per the terms con- 
tained in the chits executed by them. 
The affidavits filed by the village officers 
and the other ryots in the village also 
establish that the lands are in the pannai 
cultivation of the petitioners. The 
account Exhibit A-12 also does show that 
the petitioners had made payments for 
the cotton seeds, plantains and other 
miscellaneous items for the panni cultiva- 
tion. They had sold cotton, as will be 
evident from the receipt Exhibit A-37. 
More than that, in the Record of Rights, 
these lands are registered as lands under 
the pannai cultivation of these peti- 
tioners. The presumption is that these 
entries are true and correct till the con- 
trary is proved. Thus the petitioners 
have proved prima facie with reference 
to these documents that they are in 
possession of the plots in dispute. 


9. Thelearned Magistrate observes that 
even granting that the parties of the B 
party are the farm servants of the peti- 
tioners, since they were in actual uninter- 
rupted posscssion of the lands for a period 
of ten months, their possession should be 
protected. Mr. V.T. Rangaswami 
Iyengar, learned Counsel appearing on 
behalf of the petitioners, rightly argues 
that the pannai servants cannot claim in- 







servant, 
which is permissive cannot give him a 
locus standi as against his principal or 
ter. The possession that can be 
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As pointed out in Balak Das and another v. 
Bhagwan Dast, the agent’s possession is 
the possession of the principal. See also 
Nritta Gopal Singh v. Chandi Charan Singh?. 


10. The learned Magistrate has not 
considered the material evidence afforded 
by the Documents Exhibits A-12, A-22, 
A-37, A-14 and A-15. He has also not 
considered the scope of the entiy in the 
Record of Rights. The materials on 
record prima facie establish that the lands 
have been in the exclusive possession of 
the petitioners under their pannai culti- 
vation and that thé members of the B 
party have no independent possession in 
their own rights. 


11. The orders passed by the Sub-Divi- 
sional Magistrate are reversed, Instead 
I declare that the petitioners were in 
possession on the relevant date and I 
direct the Receiver to deliver possession 
of the plots to them. The members of the 
B party are prohibited from creating 
any disturbance in the enjoyment and 
possession of the lands by the petitioners. 


12. Both the revisions are allowed. 
V.S. Petitions allowed, 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—B.S. Somasundaram, J. 
T. C. Muthuswamy Petitioner* 


Penal Code (XLV of 1860), section 
474—Document by public servant in official 
capacity—Counterfeit seals—Possession of, 
knowing it to be forged and intending to use 
as genuine—Possession implies control—To 
be exclusive —Onus on prosecution—Counter- 
feit seals in a box—Box tn the possession of 
Sather of accused—Documents found therein 
belonging to father—Key of the lock produced 
by the accused—Conviction, if sustainable. 


Held, section 474 of the Penal Code, 
punishes the possession of any document 
knowing the same to be forged and with 
the intention that the same shall fraudu- 
lently or dishonestly be used as genuine. 
Possession implies control and to be 
criminal it must be exclusive. The onus 


1. ALR. 1960 Pat. 60. 
2. 4 Cri.LJ. 215. 
*Cr.R. C. Nos. 1222 of 1968 and 
Cr. R. P No. 1206 of 1968. 
16th June, 1971. 
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of proving such knowledge and exclusive 
possession is on the prosecution. 
[Para. 3.] 


On facts, The petitioner has been acquit- 
ted of the major charges like forgery, etc. 
Apart from the evidence that a key to the 
box containing the counterfeit seals, was 
produced. by the petitioner, there was no 
other evidence or circumstances to indicate 
that the petitioner possessed the seals with 
the required knowledge. The circum- 
stance that the box contained several 
papers exclusively relating to the peti- 
tioner’s father, establishes the ownership 
of the box with the father. The convic- 
tion under section 474 of the Gode cannot 
be sustained. [Para. 3.] 


Petition under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, pray- 
ing the High Court to revise the Judgment, 
dated 26th October, 1968 and made in 
Crl.A. No. 54 of 1967 on the file of the 
Court of the Sessions Judge, North 
Arcot at Vellore. (S.C.No. 24 of 1967 on 
the file of the Court of the principal 
Assistant Sessions Judge, North Arcot 
at Vellore) P.R.C.No. 1 of 1967 on the file 
of the Sub-Magistrate, Arni. 


R. Ganesan and V. Gopinath, for Petitioner. 


The Additional Public Prosecutor, for 
State. 


The Court made the following 


OrpER:—Five bags of rice purchased at 
Ranipet in North Arcot District, were 
transported through the T.V.S. lorry on 
the 22nd of May, 1966 under cover cf a 
permit Exhibit P-1 purporting to have 
been issued by the District Supply Officer, 
NorthArcot, one Mr.Srinivasan. P.W.1 
who was in charge of the checkpost at 
Kannamangalam, suspected Exhibit P-1 
to be a spurious permit. He unloaded 
the bags seized the permit and then sent a 
report to the Tahsildar. Investigation 
followed and P.W. 21, the Inspector 
attached to the Vigilance Cell, detected 
that the permit was a spurious one not 
issued by the District Supply Officer. 
P.W. 7 the broker who had purchased 
these bags on behalf of the persons who 
actually transported them, pointed out 
the house of this petitioner. M.O. 4 
box was opened with the key produced by 
this petitioner. M.O.No. 6 (forms), M. 
Os. Nos. 7, 8, 9 and 10 (Government 
seals), M.O. No. 11 (rubber stamp for the 
’ Headquarters Deputy Tahsildar, 
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Arkonam), M.O.No. 12 (block of the 
Taluk Office at Cheyyar), M.O.No. 13 
(facsimile of Mr. Srinivasan), and M.O. 
No. 16 (another rubber stamp of the 
Taluk Officer, Wallajah) were found in 
this box. M.O.No. 15 series (cash of 
Rs. 56,190) also were init. These items. 
were seized under the search-list Exhibit 
P-23. The petitioner was charged along 
with one Subramaniam (accused No. 1) 
for offences under sections 466, 468, 471, 
420 and 474 read with section 109 of the 
Indian Penal Code. The Assistant Ses- 
sions Judge, Vellore, convicted them 
under sections 466, 468, 471, 420, 473 
and 474, Indian Penal Code, and senten- 
ced them each to undergo rigorous 
imprisonment for three years with fine of 
Rs. 300 on each count (the sentence to 
run concurrently). On appeal, the 
learned Sessions Judge at Vellore, con- 
firmed the conviction and sentence 
impose on the first accused under sections. 
466, 468, 473 and 474, Indian Penal Code. 
The conviction and sentences on both 
the accused for offences under sections 
471 and 420, Indian Penal Code, were set 
aside. The conviction of the second 
accused under section 474 read with 
section 109, Indian Penal Code, together 
with the sentences imposed on him, were 
confirmed by him. The petitioner in 
this revision canvasses the correctness of 
this conviction. 

2. The Courts below have found that the 
permit Exhibit P-1 is a spurious one. 
The further finding is that the first accused 
had forged the signature of the District 
Supply Officer in Exhibit P-1. With 
this finding, the first accused has been 
convicted for offences under sections 466 
and 468 of the Indian Penal Gode. The 
petitioner viz., the second accused stands 
acquitted of these charges, because his 
hand-writing was not found in any part 
of the permit Exhibit P-1. The further 
finding is that the counterfeit forms and 
seals were made only by the first accused 
and as such he has been convicted for 
offences under sections 473 and 474, 
Indian Penal Code. The learned Ses- 
sions Judge has acquitted the petitioner 
for the offence under section 473 read 
with section 109, Indian Penal Code, 
observing that there is no evidence con- 
necting him either with the making of the 
forged document Exhibit P-1 or with the 
making of the forged document forms 
(M.O.No. 6series) and the various rubber 
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stamp seals. But, he has confirmed 
the conviction under section 474, Indian 
Penal Code, because M.O.No. 2 series, 
and M.Os. Nos. 6 to 14 and 16 were 
recovered from the box M.O.No. 4, 
which was opened with the key produced 
by him. 


Section 474, Indian Penal Code, 
unishes possession of any document, 
knowing the same to be forged and with 
the intention that the same shall fraud- 
lently or dishonestly be used as genuine. 
Possession implies control and to be cri- 
minal it must be exclusive. Admittedly 
the house belongs to the father of this 
petitioner. The father was present at 
the time of the search. A copy of the 
search-list has been served only on him. 
M.O.No. 4 box was found in his house 
and this box contained documents relat- 
ing to the father. Two house-tax receipts 
in his name were found in this box. 
Receipt for the payment of sales-tax 
in the name of the petitioner’s father was 
also in it. So also the sales tax assess- 
ment order. The property tax demand 
notice issued to the father of the petitioner 
‘was also there. Besides these documents, 
the seals and forms were found in it. 
‘Thus wesee that documents relating to 
the petitioners father were found in this 
box. This indicates that the ownership of 
the box was with the father. The only 
piece of evidence against the petitioner is 
that the tiger lock in this box was opened 
with the key produced by him. D.W.1 
as sworn that this key was produced 
by the father. The evidence does not 
establish beyond doubt that the petitioner 
was in exclusive possession of the counter- 
feit seals etc., with the necessary know- 
ledge. The onus of proving such know- 
ledge and exclusive possession is on the 
prosecution, and apart from the evidence 
that the key was produced by the peti- 
tioner, there is no other evidence or cir- 
cumstances to indicate that the petitioner 
possessed the counter-feit seals, etc., with 
the required knowledge. The circum- 
stances that the box contained several 
papers exclusively relating to the peti- 
tioner’s father, establishes the ownership 
of the box witk the latter and not with the 
petitioner. Possession connotes some- 
thing more than mere knowledge of the 
presence of the articles in it. The peti- 
tioner has been acquitted of the major 
charges like forgery, etc. His conviction 
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is only for offence under section 474, 
Indian Penal Code viz., possession of the 
counter-feit seals. Exclusive possession 
of these seals with the necessary knowledge 
has not been established by the prosecu- 
tion. Both the conviction and sentence 
are setsaide. The petitioner is acquitted. 
The revision is allowed. 

V.S. Petition allowed. 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT.—K. Veeraswemi, C.J. and V. V. 
Raghavan, F. 


Lakshmi Thapkachi 


U. 





Petitioner* 


N. Narayana Pillai and others 

Respondents. 
Civil Procedure Code (V of 1998), section 115 
—Scope—Order of subordinate Court amend- 
ing a final decree under sections 151 and 152, 
Civil Procedure Code—If could be revised 
under section 115 though an appeal lies against 
the ‘amended decree. 


On a plain reading of the phraseology 
in section 115, Civil Procedure Code, only 
one view is possible, namely, that the 
appeal contemplated by the section for 
exclusion of its application is one from 
the adjudication in the particular pro- 
ceeding which is sought to be revised. 
The reference in the section to ‘any 
case’ includes any procceding in the 
nature of a petition to amend a final 
decree. ‘Any case decided’ would mean 
a decision in the particular procceding, 
that is to say, in the instant case, 
the petition to amend the final decree. 
It is not disputed that no appeal would 
lie from that order. That will suffice 
to enable the petitioner to prefer a revi- 
sion, subject of course, there being an 
error of jurisdiction or material irregula- 
rity. The fact that an appeal would 
lie from the amended final decree is 
besides the point. Section 115 does not 
say that apart from the decision in the 
case, of which a revision is asked for, 
by reason of the order being incorpora- 
ted in the final decree an appeal lies, 
that would exclude the application: of 
the section. If that were the intention 
cf the section more words would be 
required. [Para. 2. 





* C.R.P: No. 1176 of 1967. te 
22nd March, 1971. 
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S. S. Khanna v. P. F. Dillon, A.I.R. 1964 
S.C. 497, Rel. on. Viswanathan Cheity v. 
Ramanathan Chetty, 1.L.R. 24 Mad. 646, 
Simhagiri Dora v. Zamindarint of Chemudu, 
A.I.R. 1950 Mad. 15 and Pallappa Naidu v. 
Venkatanaranna, A.I.R. 1950 Mad. 578, 
Overruled. [Para. 2.] 


Petition under section 115 of Act V of 
1908, praying the High Court to revise 
the Order of the Court of the District 
Munsif Court, Padmanathapuram, dated 
12th June, 1967 and made in I.A. No. 92 
of 1967, in O.S. No. 509 of 1964. 


This petition first came on for hearing 
before Sadasivam, 7. 


The Court made the following 


Order.—First Plaintiff, Lakshmi Than- 
kachi has preferred the civil revi- 
sion petition against the order on I.A. 
No. 92 of 1967 in O.S. No. 509, of 1964 
on the file cf the Distiict Munsif’s Court, 
Padmanabhapuram amending the final 
decree on a petition filed by defendants 
1 to 3 under sections 151, 152 and 153 
of the Code of Civil Procedure. Under 
the terms of the preliminary decres the 
petitioner is entitled to the southern 
5/8th share of the suit property and defen- 
dants 7 and 8 are entitled to the northern 
3/8th share of the said property as per 
the joint endorsement of the partners. 
A Commissioner was appointed in the 
final decree proceedings.. There is dis- 
pute between the parties as to whether 
the petitioner is liable to pay for improve- 
ments prior to 1095 (M.E.) correspond- 
ing to 1920. In his report, the Advocate- 
Commissioner has given the value of the 
improvements both for the period upto 
1095 (M.E.) and for the subsequent 
period and mentioned the total value of 
the improvements also. Unfortunately 
the question whether the petitioner is 
liable to pay compensation for improve- 
ments effected prior to 1095 M.E. was 
not gone into as will be evident from the 
following final judgment passed by the 
Principal District Munsif on 8th Novem- 
ber, 1966. 


“Heard, ‘There will be a decree for 

partition and redemption in terms of 

the report of the Commissioner. It is 

adopted. Commissioner’s plan will be 
. appended to decree.” 
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In the final decree drafted by the trial 
Court the petitioner was directed to pay 
a sum of Rs. 2,512-50 for improvements 
which relate to only to the period subse- 
quent to 1095 (M.E.) and not for the 
entire period. When the final decree 
was executed and the petitioner paid 
the amount and took possession of her 
share of the suit property, defendants 
I to 3 filed I.A. No. g2 of 1967 to amend 
the decree and the Principal District 
Munsif allowed the amendment with the 
result that the petitioner has to pay not 
only Rs. 2,512-50, the value of the 
improvements for the period subsequent 
to 1095 (M.E.) but also Rs. 3,087-75 
as the value of the improvemer ts for the 
period prior to 1095 (M.E.) amount- 
Ing in all to Rs. 5,600-25. The grievance 
of the petitioner is that there was really 
no enquiry on the crucial question whether 
the petitioner is liable to pay for improve- 
ments effected prior to 1095 (M.E.). 
The final judgment has not been amended 
and it is possible to read the final judg- 
ment along with the Commissioner’s 
report as supporting the case of either 
party. In fact the petitioner’s grievance 
is that even under the terms of the deed, 
of othi ,Exhibit A-1, dated 11th February 
1089 she is liable for improvements only 
subsequent to 1095 (M.E.) and that the 
mortgagees themselves paid only Rs. 2,000 
by way of compensation to the prior 
mortgagees at the time when they 
redeemed the same under Exhibit B-1. 


2. Learned Advocate for the contesting 
respondents raised the preliminary objec- 
tion that once the final decree has been 
amended, the remedy of the petitioner is 
to prefer an appeal against it and that a 
revision is nct competent. Under section 
115 of the Code of Civil Procedure, this 
Court can exercise powers of revision 
only in cases in which no appeal lies 
thereto. In $. S. Khanna v. F. F. Dillon*, 
the Supreme Court has held that if an 
appeal lies against the adjudication 
directly to the High Court, or to another 
Court from the decision of which an appeal 
lies to the High Court, it has no power to 
exercise its revisional jurisdiction, but 
where the decision itself is not appealable 
to the High Court directly or indirectly, 
exercise of the revisional jurisdiction 





aor (1964) 4 S.C.R. 409 : ALR. 1964 S.C. 
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by the High Court would not be deemed 
excluded. It is not and cannot be 
disputed that an appeal lies from the 
amended final decree and that a second 
appeal lies to this Court. In Viswanathan 
Chetty v. Ramanathan Chetty!, a Bench in 
this Court held that a Civil Revision 
Petition was not maintainable when the 
‘petitioner (defendant) had remedy by 
way of appeal against the amended 
decree. Stmhagiri Dora v. amindarim of 
Chemudu®, relates to a case where the 
decretal part of a judgment was amended 
to bring it into conformity with its 
earlier portion and the decree was also 
amended and brought into conformity 
with the amended judgment, Horwill, J. 
held that no revision lies against the 
order allowing amendment as the alter- 
native remedy of appeal against the 
amended decree is available. In Pallappa 
Naidu v. Venkatanarappa*, Viswanatha 
Sastri, J., referred to the judgment of the 
Division Bench in Viswanathan Chetty v. 
Ramanathan Chetty’, and the conflict of 
desisions both prior and subsequent to 
it. He has observed that though opinion 
was oscillating in this Court till 1940, 
still, as a result of a series of decisions 
given with reference to Madras Act IV 
of 1938, it has become the settled view of 
this Gourt that an order allowing an 
amendment of a decree is not liable to 
‘revision and that the remedy of the 
aggrieved party is only by way of an 
appeal. He has also referred to the 
decision of Horwill, J. in Simhagiri Dora v. 
Kamindarint of Chemudu*, referred to above. 
He has observed that be must follow these 
later decisions and hold that the revision 
petition was not maintainable. 


3. The above decisions of Horwill, J. 
and Viswanatha Sastri, J. were considered 
in Patti Amma v. Raman Nair’, where a 
different view was taken. The learned 
Judges who decided the case has pointed 
out the distinction between the two 
remedies, namely that one is a remedy 
against the order amending the decree 
or judgment itself and the other is a 
remedy against its after effects, namely, 
the amended. decree passed in pursuance 
of an order which is attacked under 


I.L.R. (1901) 24 Mad. 646. 

1950) 1 M.L.J. 171 : AI.R. 1950 Mad. 15. 
1950) 1 M.L.J. 667 : ALR. 1950 Mad. 578. 
ALR. 1962 Ker. 6 
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section 115 of the Code of Civil Procedure. 
In Bai Shri Vaktuba v. Agarsangpi Rasangji}, 
a Division Bench of the Bombay High 
Court has held that an order under 
section 206 of the Civil Procedure Code, 
(Act XIV of 1882) can be dealt with in 
revision under section 622 of the same 
Code. In Mulla’s Code of Civil Pro- 
cedure, Volume 1, 19th Edition at pages. 
590 and 591 it is stated that a decision 
under section 152 granting an application 
for amendment is an order and not a 
decree and the decision may, therefore, 
be the subject of revision under section 115 
of the Code of Civil Procedure. It is 
clear from the passage at page 519 of 
the book that it has been so held by the 
High Courts of Calcutta, Allahabad and 
Bombay in cases under corresponding 
section 206 of the Code cf 1882 and a 
different view has been taken by the 
High Court of Madras. Havirg regard 
to the conflict of decisions on this point 
and the fact that the decisions in Simhagiri 
Dora v. Zamindarim of Chemudu*, and. 
Pallappa Naidu v. Venkatanarappa®, are 
those of single Judges, I consider that 
the following question, whcther an order 
of a Subordinate Court amending a 
decree or judgment under section 151 or 
152 of the Code of Civil Procedure, could 
be revised under section 115 of the Code 
of Civil Procedure, though an appeal 
could be preferred to this Court against 
the decree so amended either directly 
or after an intermediate appeal is of 
sufficient importance to be decided by a 
Bench of this Court. The papers are 
ordered to be placed before the Hon’ble 
the Chief Justice for orders as to posting 
this reference before a Bench, 


Pursuant to the above order of reference 
the case came on before the Division. 
Bench. 


P. Anantakrishnan Nair, for Petitioner. 


T.R. Rajagopalan for S. Padmanabhan, for 
Respondents 1 to 8 and 10. 


Respondents 9 and 11 not represented. 
The Judgment of the Court was delivered 
by 

K. Veeraswami, C.7.—The petition is to 
revise an order of the Principal District 
Munsif of Padmanabhapuram on an 


1. I.L.R. (1907) 31 Bom. 447. 
2. ALR. 1950 Mad, 15 
3. (1950) 1 M.L.J. 667: A.I.R. 1950 Mad, 578. 
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-application made by the mortgagee- 
«defendants under sections 151, 152 and 
153 of the Code of Givil Procedure, for 
amendment of the final decree. 
The suit was instituted by the petitioner 
for redemption of a mortgage. A preli- 
minary decree was passed on a2oth 
December, 1965, which directed allot- 
ment of the southern 5/8th share to the 
‘petitioner and the northern 3/8th share 
to defendants 7 and 8. This was done 
on a joint endorsement of the concerned 
‘parties. Pending an application made 
by the petitioner for passing a final 
decree, the mortgagee-defendants applied 
for appointment of a commissioner to 
value the improvements. According to 
them, they were entitled to the value of 
the improvements from 1886, but the 
petitioner admitted the same only for 
the period subsequent to 1920. In view 
of this controversy, the Munsif appointed 
a commissioner by an order dated 13th 
July, 1966, by which he directed the 
commissioner to report as to the value of 
the improvements from 1866 down to 
1920, and separately for the subsequent 
period. This the commissioner reported, 
but he alse totalled up the figures refer- 
able to both the periods and gave the 
consolidated amount. The earlier appli- 
cation for passing a final decree was then 
taken up and in November, 1966, a 
‘brief order was made which simply said 
that there would be a decree for parti- 
tion and redemption in terms of the 
report of the commissioner and that it 
was adopted. Accordingly, a final decree 
was drawn up, which directed the peti- 
tioner to pay the mortgagee-defendants 
Rs. 2,512.50 and the co-mortgagors 
Rs. 2,632.35. The direction was made 
covering only the petiod subsequent to 
1920. Thereafter, the mortgagee-defen- 
‘dants applied, as we said at the outset, 
for amendment of the final decree. This 
application was allowed. The amend- 
ment sought for was for ths inclusion in 
the final decree the valu, of the improve- 
ments for the period from 1866 to 1920, 
The petition under section 115 of the 
Code of Civil Procedure, is to revise this 
order. 


5. Befcre Sadasivam, J., the mortgagee- 
respondents took a preliminary objection 
to the maintainability of the revision 
petition, on the ground that the petitioner 
had a right of appeal from the amended 
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decree. Noticing a conflict of judicial 
decisions in this Court, the learned Judge 
referred the petition to be disposed of by 
a Division Bench. In doing so, he 
propounded the question whether an 
order of a subordinate Court amending a 
decree or judgment under sections 151 and 
152 of the Code of Civil Procedure, could 
be revised under section 115 of the Code 
of Civil Procedure, though an appeal 
could be preferred to the High Court 
against the amended decree. The con- 
flict was between Narayanaswami v, 
Natesan}, and Viswanathan Chetti v. Rama- 
nathan Chettt®, the latter taking the view 
that the revision in such circumstances 
would not lie. This view found favour with 
Horwill, J. in Simhagiri Dora v. Zamindarini 
of Chemudu®, whom Viswanatha Sastri, J. 
followed in Pallappa Naidu v. Venkata- 
narappa*. With due respect, we are of 
the view that on a plain reading of the 
phraseology in section 115, only one 
view is possible, to wit, that the appeal 
contemplated by the section for exclusion 
of its application is one from the adjudi- 
cation in the particular proceeding which 
is sought ta be revised. The reference in 
the section to ‘any case’ includes any 
proceeding in the nature of the petition 
in this case to amend the final decree. 
‘Any casc decided’ would mean a decision 
in the particular proceeding, that is to 
say, in the instant case, the petition to 
amend the final decree. In is not dis- 
puted that no appee! would lie from that 
order. That will suffice to enable 
the petitioner to prefer a revision 
subject, of course, there being an error 
of jurisdiction or material irregularity. 
The fact that an appeal would lie from 
the amended final decree is to our minds 
besides the point. Section 115 does not 
say that apart from the decision in the 
case, of which a revision is asked for, by 
reason of the order being incorporated 
in the final decree an appeal lies, that 
would exclude the application of the 
section. If that were the intention of the 
section, more words would be required. 
The view we have taken of the section as 





it reads also receives support from 
1. (1843) LL.R. 16 Mad. 424 
2. (1901) 1-L.R. 24 Mad. 646. ‘ 
3. 1950 1:M.L.J. 171 : AI.R. 1950 Mad. 15. 
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S.S. Kannav. P.F. Dillon’. After elucidat- 
ing the expressions ‘case’ and ‘case deci- 
ded’, the Supreme Court observed: 


“If an appeal lies against the adjudi- 
cation directly to the High Court or 
to another Court from the decision of 
which an appeal lies to the High Court, 
it has no power to exercise its revisional 
jurisdiction. But where the decision 
itself is not appealable to the High 
Court directly or indirectly, exercise of 
the revisional jurisdiction of the High 
Court would not be deemed excluded.” 


That at once ends the conflict pointed 
out by Sadasivam, J. and the prevailing 
view is and ought to be that where no 
appeal lies from the adjudication in a 
particular proceeding, this Court’s juris- 
diction under section 115 is not excluded. 
We hold, therefore, that the petition is 
maintainable. 
6. It is not in controversy before us 
that the Munsif at no time decided as to 
the period or periods in respect of which 
the mortgagees would be entitled to 
the value of improvements from the 
mortgagors. The order appointing tke 
commissioner merely directed him to 
ascertain the value of improvements for 
two periods separately. The Munsif who 
passed the order in the final decree pro- 
ing does not appear to have applied 
his mind to the earlier orders that upon 
that footing the petitioner would be 
liable for the value of improvements 
only for the period subsequent to 1920. 
In the circumstances, it is obvious that 
there was no clerical mistake and there 
was no question of bringing the decree 
in accordance with the judgment, for, 
as we said, there was no decision at all 
as to the period in respect of which the 
petitioner should be made liable for 
the value of improvements. The order 
of the Court below is, therefore, set aside, 


7. If we leave the matter there, we are 
afraid that an injustice may occur. 
We consider, therefore, that the applica- 
tion filed by the mortgagees should be 
treated as one asking the Court below to 
decide the question whether the petitioner 
would be liable for improvements for the 
earlier period commencing from 1866 
and for that purpose to re-open the final 
decree. We direct the Court below to 


‘eh (1964) 4 S.C.R.409; AIR. 1964 S.C, 
65 
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treat the application accordingly and 
dispose it of according to law. The 
petition is allowed. No costs. 


V.S. 


Petition allowed ; 
Matter Remitted, 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—JNV. Krishnaswamy Reddy, F. 

L. Vedagiri Appellant* 
v. 

M.S. Devaraja Mudaliar .. Respondent. 


Madras Buildings (Lease and Rent Control) 


Act (XVIII of 1960), sections 17 (3) and 
33 (1)— Madras Buildings (Lease and Rent 
Control) Rules (1961), Rules 18 (3), pro- 
viso 3—Interim order under section 17 (3) 
directing landlord to restore supply of electri- 
city—Landlord without obeying the order 
lication to set aside the interim order 


—If could be prosecuted under section 33 (1). 


Where an interim order is passed by the 
Rent Controller under section 17 (3) of 
the Madras Buildings (Lease and Rent 
Control) Act, 1960, directing a landlord 
to restore the supply of electricity to his 
tenant, but the landlord files within 30 
days from the date of the order, an appli- 
cation to set aside the interim order for 
the first time, then by virtue of proviso 
3 to rule 18 (3) of the Madras Buildings 
(Lease and Rent Control) Rules, 1961, 
execution proceedings in pursuance of 
the interim order gets automatically 
stayed during the pendency of the land- 
lord’s application, and the interim order 
becomes unenforceable. That means, the 
landlord need not restore the supply of 
electricity and he cannot be prosecuted 
under section 33 (1) of the Act for non- 
compliance with the interim order. Sec- 
tion 33 (1) can be invoked only inrespect 
of enforceable orders, [Paras. 6 and 8.] 


Appeal against the judgment of the Third 
Presidency istrate of the Court of 
Presidency Magistrate, Saidapet, Madras, 
in C.G. No. 6040 of the Calendar for 


1969. 
K. Shanmugham, for Appellant. 
N. Subramania Iyer, for Respodnent. 


2Ath March, 1971. 
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S. Fagadisan, for the Public Prosecutor, 
for State. 


The Court delivered the following 


Jupomenr.—The appellant-accused Veda- 
giri, who was convicted by the 
Third Presidency Magistrate, Madras, 
under section 17 (3) read with section 33 
(i) of the Madras Buildings (Lease and 
Rent Control) Act, 1960, hereinafter 
called the Act and sentenced to pay a 
fine of Rs. 500 in default to suffer simple 
imprisonment for one month, has pre- 
ferred this appeal. 


2. The prosecution case is this : The 
1espondent filed a private complaint 
against the appellant alleging that he 
(the appellant) contravened the interim 
order passed by the Rent Controller 
(VI Judge, Court of Small Causes, 
Madras) in I.A. No. 549 of 1969 in H.R.C. 
No. 929 of 1969, directing him to restore 
the supply of electricity to the handloom 
factory, which was in the occupation of 
the complainant as tenant. 


3. It was contended by the appellant 
before the learned Presidency Mayistrate 
that though an interim order passed by 
the Rent Controller, directing him to 
restore the supply of electricity, he imme- 
diately filed an application to set aside 
the interim order, that in pursuance of 
the third proviso to Rule 18 (3) of 
the Madras Buildings (Lease and Rent 
Control) Rules, 1961, (hereinafter called 
the Rules), the execution proceedings in 
consequence of the said interim order 
get automatically stayed, and that there- 
fore he did not restore the supply of 
electricity as directed by the interim 
order. The appellant admits that the 
interim order was served on him. There 
is also no dispute that the appellant filed 
an application to set aside the order, and 
it is pending before the Rent Controller, 


4. It may be necessary, in view of the 
contentions raised by the appellant to 
consider the relevant provisions of the 
Act and the Rules. Section 17 of the 
Act runs thus: 


“(1) No landlord shall, without just 
or sufficient cause cut of or withhold 
any of the amenities enjoyed by the 
tenant or be in any way responsible 
for the amenities, being. cut. off or 


withheld. 
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(2) A tenant in occupation of a 
building may, if the landlord has con- 
travened the provisions of this section, 
make an application to the Controller 
complaining of such contravention. 


(3) If the tenant satisfies the controller 
that the amenities were cut off or 
withheld or cause to be cut off or 
withheld with a view to compel him 
to vacate the building or to pay an 
enhanced rent or to harass him, the 
Controller may pass an interim order, 
directing the landlord to restore the 
amenities . immediately, pending the 
enquiry referred to in sub-section (4). 


Explanation.—An interim order may 
be passed under sub-section without 
giving notice to the landlord.” 


It is, therefore, clear from these provisions 
that when a landlord had cut off the 
amenities without just or sufficient cause, 
the aggrieved tenant in occupation of the 
building may file an application for 
restoration of the amenities, and while 
such application is pending, an interim 
crder in the circumstances mentioned in 
sub-section (3) of section 17 of the Act 
may be passed directing the landlord to 
restore the amenities without giving 
notice to the said landlord. It cannot 
ke disputed that the order passed under 
section 17 (3) of the Act is an enforceable 
end executable one. However, the 
learned Counsel for the respondent sub- 
mits that it would refer to only executable 
crders and not enforceable orders. I do 
not see any difference between these 
two. 


Section 33 (1) isin the following terms : 


“If any person contravenes any of 
the provisions of sub-sections........ 

_ or any order under sub-section (3) of 
section 10, or sub-section (3) of section 
Yee he shall be punishable 
with fine which may extend to one 
thousand rupees.” 


This section makes it clear that contra- 
vention of an order passed under section 
17 (3), viz., an interim order mentioned 
thetein, be punishable with fine. If these 
two sections stood alone, the prosecution 
in this case may be justified. 


5 It is, therefore, necessary to refer 
to the relevant rules framed under the 


t) 


Act which provides a safeguard in cases 
where a bona fide landlord without notice 
aggrieved by an interim order similar to 
the one in the instant case files an appli- 
cation to set aside the interim order. 


6. Rule 18 (3) of the Rules runs thus : 


“In any case in which an order is 
passed ex parte against a tenant or a 
landlord, or an order of dismissal for 
default is passed by the Controller, 
then the party affected may, within 
thirty days from the date of the order, 
or if he satisfied the Comt that he 
knew of the order only on a subsequent 
date, within thirty days from the date 
of such knowledge apply to the Con- 
troller by whom the ex parie order or 
the order of dismissal was passed, for an 
order to set it aside; and if he satisfies 
the Controller that the summons was 
not duly served or that he was prevented 
by any sufficient cause from appearing 
when the application was called on for 
hearing’ or that such default was 
occasioned due to circumstances beyond 
his control, the Controller shall make 
an order setting aside the ex parte 
order or the order of dismissal passed, 
as the case may be, upon such terms 
as to costs, payment into Court or other- 
wise as the Controller thinks fit and 
shall appoint a day for proceeding 
with the application.” 


(Provisos 1 and 2 are omitted, as not being 
relevant). 


Proviso 3 runs thus: 


“‘ Provided also that where an appli- 
cation for setting aside an ex parte order 
or order of dismissal for default has been 
received under this sub-rule for the 
first time all execution proceedings in 
pursuance of the ex parte order or order 
of dismissal for default shall be stayed 
until the disposal of the application.” 


Rule 18 (3) gives a right to the aggrieved 
party in respect of an order passed ex 
parte or order of dismissal for default, as 
the case may be. The proviso makes it 
clear that when such application has been 
filed for tke first timc, pending disposal 
of the said application, the execution 
proceedines in pursuance of such ex 
parte order or order of dismissal for default 


shall be ‘automatically stayed. Taking. 


into consideration the facts of this case, 
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viz., that an interim order hes been passed 
against the appellant ditecting him to 
restore the supply of electricity and that 
within thirty days of the passing of such 
an ex parte order, the application of th 

aggrieved party, viz., the appellant, 
having been filed, applying the proviso 3 
to rule 18 (3), it would appear that the 
execution proceedings were stayed. B 

virtue of this proviso, the aggrieved party 
is not expected to file a separate appli- 
cation for stay, and the Rent Controller 
need not pass a specific order of stay. 


7. The real question that is mooted out 
in this case is whether there is a bar of 
prosecution by virtue of the stay of the 
execution proceedings in pursuance of the 
proviso to the said rule. It is true that 
the proviso does not specifically say that 
the prosecution shall also be stayed. It 
merely says that the execution pro- 
ceedings shall be stayed. Theie‘is also a 
difference between execution and pro~- 
secution. In a particular case execution 
proceedings may be taken, but prosecution 
may not be instituted, similarly, pro- 
secution may be institutea, but exc cution 
may not be taken; or both may be taken 
simultaneously, 

8. I am the view that if the execution 
proceedings in pursuance of the interim 
order are stayed by virtue of th 
said proviso 3 to rule 18 (3), the 
interim order becomes unenforceable, 
That means, the appellant, who was 
directed by the interim order to restore 
the electric supply, need not restore the 
supply of electricity, as the application 
filed by him to set aside the ex parte or 
automatically stayed the interim order 
by virtue of the proviso 3 to rule 18 (3) 









forceable and unexecutable and as already 
pointed out by me, if section 33 (1) of the 
Act can be invoked only in respect of 
enforceable orders, and in this case, 
there being at the time of the prosecution, 
no enforceable or executable order, the 
prosecution is certainly barred, 


9. Sadasivam, J., in Criminal R.C., No. 
118 of 1967 opserved as follows : 


“Tt is clear from the proviso to the 
said clause that, where an application 
for setting aside the ex parte order is 
received under the said rule for the frst 
time, execution proceedings in pursu- 


436 


ance of the ex parte order shall be stayed 
until the disposal of the application. 
Thus, thc respondent-tenant could not 
enforce the interim ex parte order 
obtained by him against the petitioner. 
It could not therefore be said that the 
petitioner was bound to obey the ex 
parte order, which has been stayed, and 
it cannot be executed pending the 
disposal of the said application.” 


That was a case of the prosecution under 
section 17 (3) ofthe Act. Ultimately, the 
learned Judge set aside the conviction and 
sentence of fine imposed on the accused 
in that case. I am in respectful agrec- 
ment with the observations made by the 
learned Judge. 


10. In the result, the appeal is allowed, 
the conviction and sentence are set aside, 
and the appellant is acquitted. Fine, if 
already paid, will be refunded to the 
appellant. 


Appeal allowed; 
V.K. appellant acquitted, 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT: —R. Sadasivam and V. Rama- 
swami, FF. 


Visalakshi Achi 
D. 


Arunachalam Chettiar (died) and others 
.. Respondents. 


Civil Procedure Code (V of 1908), Order 21, 
Rules 62 and 66—Execution sale—Mortgage 
over the property—Sale, if subject to mortgage 
—Or mere notification of mortgage in procla- 
mation of sale—Sale subject to mortgage— 
Judicial determination of truth of mortgage 
essential—Enquiry need not be onan application 
by mortgagee. 


The Code makes a clear distinction bet- 
ween. a case where property is sold subject 
to a mortgage as under Order 21, rule 62 
and a case in which notice of an alleged 
mortgage is given in the proclamation 
of sale as under Orde: 21, rule 66. 
In the former case, the Court is satisfied 
of the existence of the mortgage and sells 
only the judgment-debtoi’s equity of 
redemption and the purchaser has to 
Ee 





Appellant* 


- 1 Nos, 730 and 755 of 1963. 
iii 26th March, 1971. 
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redeem the mortgage. In the latter case, 
the purchaser buys the property with 
notice of the mortgage subject to such 
tisks as the notice migbt involve, in 
other words, the executing Court does not 
decide whether the mortgage subsists or 
not and the purchascr is not precluded 
from questioning the validity of the 
mortgage. [Paras. 11 and 12.] 


The question whether it is one or the 
other depends upon whether there has 
been a judicial determination of the truth 
of the mortgage and of tbe amount pay- 
able thereon. [Para, 15.] 


Thus in spite of the fact that the suit pro- 
petty has been proclaimed to be sold 
subject to a mortgage and that the sale 
certificate issued by the Court also 
evidences that fact, it will not attract the 
provisions of Order 21, rule 62 of the Code, 
unless there is a judicial enquiry about 
the mortgage as Order 21, rule 62, requires 
that the Court must be satisfied that the 
property is subject to a mortgage. But 
this does not mean that there should be an 
elaborate enquiry or trial about it. 

[Para. 15.] 


It is not necessary that the decision that the 
property should be sold subject to the 
mortgage should be passed on a claim by 
the mortgagee under Order 21, rule 58 
of the Code, as the mortgagee will have 
no cause of action for such a claim if the 
parties to the execution acknowledged 
and gave effect to .the mortgagee’s 
rights. [Para. 15.] 


Case-law discussed. 


Appeals against the decree of the Court 
of the Subordinate Judge of Devakottai 
dated 13th August, 1963 and passed in 
Original Suit No. 43 of 1962. 


R. Gopalaswamit Ayyangar and K. WN. 
Balasubramamam, for Appellant in Appeal 
No. 730 of 1963. 


Miss Radha, for Respondent. 


D. V. Sivagnanam, S. Balasubramaniam and 
Miss S. Radha, for Appellant in Appeal 
No. 755 of 1963. 


R. Gopalaswant Ayyangar and K. N. Bala- 
subramaniam, for Respondents. 


The Judgment of the Court was delivered 
by 


u] 


Sadasivam, J.—These ‘appeals have .been 
preferred by the defendant and the 
plaintif in O. S. No. 43 of 1962, 
on the file of the Subordinate Judge’s 
Court, Devakottai, against the decree 
and judgment therein in so far as 
they aie against each of them. The suit 
was filed by the plaintiff Visalakshi Achi 
for recovery of Rs. 26,024.09 being the 
principal and interest due on the mortgage 
deed, Exhibit A-1, dated 28th December, 
1965 executed by her husband, the 
deceased Perichiappa alias Kasi Chettiar 
in her favour for Rs. 21,400. It is clear 
from the mortgage deed, as well as the 
averments in the plaint, that it was 
executed in discharge of two deposit 
letters, Exhibits A-4 aad A-6, dated 1gth 
November, 1955 for Rs. 8,006-12-6 and 
Rs. 13,435-2-3 respectively. It is clear 
from the recitals in Exhibit A-6 and the 
evidence that it was executed in discharge 
of an earlier deposit letter Exhibit A-2, 
dated 2nd April, 1947 executed by Kasi 
Chettiar in favour of the plaintiff. In 
respect of these specific recitals in para- 
graph 5 of the plaint about the deposit 
letters Exhibit A-4 and A-6, the only plea 
of the defendant in his written statement 
is that the recitals of consideration in the 
mortgage deed are fictitious and false, 
that the plaintiff and her father had no 
means to enable the plaintiff to deposit 
moneys with her husband and that he 
denies that any money of the plaintiff was 
deposited with her husband Kasi Chettiar. 
P.W. 1, Chinniah Chettiar, is the nearest 
pangaliof Kasi Chettiar. He has attested 
the suit mortgage Exhibit A-1. He 
stated that the deposit letter Exhibit A-2 
was written and signed by Kesi Chettiar. 


But he admitted in cross-examination,, 


that he was not present at the time of the 
writing of Exhibit A-2. In fact, the plain- 
tiff admitted in cross-examination that 
at the time of writing of Exhibit A-2, no 
other adult was present except the 
writer, D.W. 1, Venkatachalam Chettiar, 
admitted in cross-examination that the 
handwriting in Exhibit A-2 is that of his 
father-in-law Kasi Chettiar. P.W. 1, 
Chinniah Chettiar, has attested the 
endorsement of discharge Exhibit A-3 
made on Exhibit A-2, when it was dis- 
charged by the execution of Exhibit A-6. 
P.W. 1 has attested Exhibit A-6. On the 
same date, Kasi Chettiar executed Exhibit 
A-4 and it was also attested by P.W. 1. 
Exhibit A-5 and A-7 are the endorsements 
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made on Exhibits A-4 and A-6 respectively 
when they were discharged by the execu- 
tion of the suit mortgage Exhibit A-r. 
P.W. 1 denied the suggestion Exhibits 
A-4 and 6 were got up to support the 
recitals in Exhibit A-1. But it should be 
noted that there is no plea in the written 
statement of the defendant that Exhibits 
A-4 and A-6 are ante-dated documents. 
The execution of Exhibits A-4 and A-6 
has been proved by the evidence of 
P.W. 1, Chinniah Chettiar, who has 
attested them, and it corroborates the 
evidence of the plaintiff. 


2. The defendant Arunachalam Chettiar, 
is the brother of the second wife of Kasi 
Chettiar and he ‘purchased the hypotheca 
in a Court auction sale held in execution 
of the decree in O.S. No. 13 of 1960, 
on the file of the District Munsif’s Court, 
Devakottai, subject to the suit mortgage. 
His plea is that the suit mortgage is not 
supported by consideration. We have 
already referred to his plea that 
neither the plaintiff nor her parents had 
means to deposit moneys with Kasi 
Chettiar. P.W. 1 has stated in cross- 
examination that the plaintiff’s parents 
have properties and that they have a house 
worth Rs. 50,000 at Puduvayal, which 
is still in tact. The defendant and his 
witness D.W. 1 went to the extent of 
stating that the house of the plaintiff’s 
father was worth only Rs. 5,000. But 
no such suggestion was made to P.W. 1. 
P.W. 2, Visalakshi, the plaintiff, stated 
that her father’s house was worth 
Rs. 50,000 and she denied the suggestion 
thatit was worth only Rs. 5,000. The plain- 
tiff deposed that her mother gave seventy- 
five varagans of gold bar from her ‘kala- 
thurw about 20 to 22 years prior to this 
case, when her father died. Itshould be 
noted that kalathuru is a jewel consisting 
gold beads of various shapes to which the 
thali is attached. It is therefore quite 
probable that, when the plaintiff’s mother 
became a widow, she parted with seventy- 
five varagans of gold bars from her 
‘kaluthuru and this has been accepted by 
the learned trial Judge. The plaintiff 
deposed that her husband paid Rs. 10,300 
to her father at the time of her marriage 
and also gave her diamond kandasaram, 
diamond chitti, diamond rings, diamond 
honnappu (ear-rings),diamond nose screw 
and a diamond li besides 3 pairs of 
gold bangles and a kalathurai of 200 
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varahan. She stated that the jewels were 
then worth Rs. 20,000. She stated that 
her father gave her Rs. 1,300 as stri- 
dhanam, two gold thalis, one pair of 
kappu kolusu and silver samans worth 
Rs. 10,000. It is true she pleaded 
ignorance whether her husband gave her 
only the jewels of his second wife at the 
time of marriage. D.W. 1, Venkata- 
chalam Chettiar has married the daughter 
of Kasi Chettiar through his second wife. 
Kasi Chettiar married the plaintiff as his 
third wife, after the death of his second 
wife. The learned trial Judge has rightly 
observed that when Kasi Chettiar, an 
old man, married the plaintiff as his third 
wife, he would have naturally given her 
jewels. Kasi Chettiar had a flourishing 
business at that time. In fact, the evi- 
dence of the defendant himself is that 
Kasi Chettiar gave Rs. 10,500 to the plain- 
tiff’s father for marrying the plaintiff. 
The defendant did not deny the fact that 
Kasi Chettiar gave jewels to the plaintiff 
at the time of her marriage. But his plea 
is that his sister’s diamond jewels were 
given to the plaintiff by Kasi Chettiar at 
the time of the marriage. But in cross-ex- 
amination he admitted that his father-in- 
law gave jewels to P.W. 2. But he added 
that his father-in-law told him that his 
second wife’s diamond jewels were used 
by the plaintiff. According to the defen- 
dant, Kasi Chettiar did not give jewels 
to his second wife and that his family gave 
jewels to his sister, the second wife of Kasi 
Chettiar. But he did not ascertain what 
happened to the jewels of his sister. It 
is significant to note that in respect of 
the Kalathuru owned by the second wife 
of Kasi Chettiar, a claim was made on the 
plaintiff and she parted with Rs. 2,000, 
as evidenced by Exhibit A-13. Ifreally 
the diamond jewels of the second wife of 
Kasi Chettiar had remained with the 
plaintiff, it is unlikely that the daughter 
of the second wife of Kasi Chettiar would 
have failed to make a claim in respect 
of the same. D.W. 1, Venkatachalam 
Chettiar, is the son-in-law and D.W. 2, 
Arunachalam Chettiar is the brother 
of thesecond wife of Kasi Chettiar and 
they would not have kept quiet without 
taking steps to recover the valuable jewels 
of the second wife of Kasi Chettiar. D.W. 
1, Venkatachalam Chettiar, married the 
daughter of Kasi Chettiar through hig 
second wife ten years after the plaintiff’, 
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marriage. His mother-in-law died long 
prior to his marriage and he does not 
know personally about the jewels worn by. 
her. D.W. 2, Arunachalam Chettiar, 
the defendant in the suit, admitted that 
two or three days prior to his sister’s 
daughter’s marriage, Kasi Chettiar filed a 
complaint to the police against him 
accusing him of having misappropriated 
his sister’s moneys. The plaintiff had 
Bank accounts and she claims to have 
given her moneys to her husband. Both 
D.Ws. 1 and 2 stated that the plaintiff 
had no moneys of her own to be given to 
herhusband. Butthey pleaded ignorance 
if the plaintiff had Bank accounts. In 
fact, D.W. 1, stated in cross-examination 
that he did not know if the plaintiff had 
herown moneys. In these circumstances, 
it is impossible to rely on the evidence 
of the defendant and his witness, that the 
plaintiff had no means to advance loans 
to her husband and that the suit mortgage 
is therefore not supported by consider- 
ation. 


3. Itisclearfrom the recitals in Exhibit 
A-4 that Kasi Chettiar received various 
amounts on different dates and that on 
the date of Exhibit A-4, the amount 
owed by him to the plaintiff came to 
Rs. 8,006-12-6. Out of this amount, a 
sum of Rs. 1,800 represents the value of 
24 sovereigns belonging to the plaintiff 
and the balance represents amounts 
withdrawn on various dates from the 
account of the plaintiff in the Indian 
Bank, Karaikudi. The plaintiff has pro- 
duced her pass book, Exhibit A-9. She 
has also produced the discharged promis- 
sory note Exhibit A-10 executed by her 
jn favour of the Indian Bahk and the 
letter Exhibit A-11 sent by the Bank to her 
acknowledging the receipt of pass book 
and cheques to secure the loan and the 
credit slip Exhibit A-12 sent by the Bank. 
The learned trial Judge has rightly 
believed the evidence of the plaintiff that 
the moneys belonged to her and that she 
had drawn the moneys and paid them to 
her husband, as acknowledged by Kasi 
Chettiar in the deposit letter Exhibit A-4, 
He also accepted the evidence of the 
plaintiff that she got 75 varahans of gold 
bars from her mother at the time of her 
father’s death and we have already refer- 
red to it. Thus there can be no doubt 


Uy 


about the truth of the recitals in Exhibit 
A-4. We see no sufficient ground to 
differ from the finding of the trial Court 
that the entire consideration under 


Exhibit A-4 had passed. 


4. We have already referred to the fact 
that Exhibit A-6 was executed by Kasi 
Chettiar in discharge of the earlier deposit 
letter Exhibit A-2. The learned Subor- 
dinate Judge has in paragraph 12 of his 
judgment found that Exhibit A-2 is 
supported by consideration to the extent 
of only Rs. 3,300 made up of the values 
of diamond thodus and diamond chitti. 
He found that the plaintiff had failed 
to prove that the diamond kandasaram 
belonged to her and in this view he held 
that Exhibit A-2 was not supported by 
consideration to the extent of Rs. 7,000 
being the value of the said jewel. The 
plea of the defendant in ground No. 8 of 
the grounds of appeal is that the learned 
Judge after having held that in so far as 
the kandasaram was concerned it did not 
belong to the plaintiff, he ought to have 
held that the other jewels also stood in 
the same position and that the plaintiff 
would not have parted with them or sold 
them for the purpose of lending moneys 
to her husband. The plaintiff has given 
clear evidence that her buban presented 
her diamond thodus, diamond chittis, 
diamond Kandasaram etc., at the time 
of her marriage. It is true she pleaded 
ignorance Whether the jewels belonged 
to the second wife of her husband. But 
it is clear from her evidence that normally 
she used towear all the diamond jewels, 
except kandasaram and chitti which she 
used to wear occasionally. She deposed 
that the jewels were sold by her husband 
through his second son-in-law. D.W.1, 
Venkatachalam Chettiar stated that he 
does not know about his father-in-law 
having sold diamond jewels. But he 
admitted in cross-examination that the 
handwriting in Exhibit A-2 was that of his 
father-in-law, and that the letters T.V. T.V 
. mentioned in Exhibit A-2 represent his 
vilasam. He denied the suggestion that 
he had any diamond business. There is 
no motive for Kasi Chettiar to make false 
averments in Exhibit A-2 about the sale 
of diamond jewels. It is clear from the 
evidence of the defendant that his sister’s 
son and daughter have got letters from 
Kasi Chettiar for their mother’s stridana 
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amount and Kaluthuru Panam and that 
in respect of these kaieluthu letters decrees 
were obtained. D.W. 1 also referred to 
the decrees obtained by his wife. There 
is therefore nothing strange in Kasi 
Chettiar having executed the deposit 
letters for the amounts due to the plaintiff 
by reason of his having utilised her jewels 
for his own purpose. It is true the deposit 
letter Exhibit A-2 was not brought into 
existence at the time of the sale of the 
jewels, but only subsequently. The evi- 
dence of the plaintiff is that at the time 
of Exhibit A-2 she wanted her husband 
to give her some document or voucher 
(ar rib) for the amounts due to her 
and that her husband gave the deposit 
letter Exhibit A-2. We concur with the 
finding of the trial Court that Kasi 
Chettiar sold the diamond thodu of the 
plaintiff for Rs. 2,000 and the diamond 
chitti of the plaintiff for Rs. 1,300. 


5. The only remaining question to be 
considered in this context is whether the 
finding of the learned Subordinate Judge 
that the plaintiff has not proved that 
she owned the diamond kandasaram and 
that Exhibit A-2 is not supported by 
consideration to the extent of Rs. 7,000 
being the value of the said jewels, is 
correct. The learned Subordinate Judge 
has observed that it is probable that the 
diamond Kandasaram belonged to the 
defendant’s sister. He has pointed out that 
it may not be possible for the parties to 
adduce clinching documentary evidence 
regarding the jewels made for the plaintiff 
and the jewels made for the second wife 
of Kasi Chettiar. According to the 
trial Judge, if really the kandasaram 
belonged to the plaintiff she would never 
have been willing to sell it for the pay- 
ment of her husband’s debts. We are 
unable to follow the reasoning, If the 
plaintiff was willing to sell her diamond 
jewels which she used to wear every day 
to help her husband to discharge his 
debts, there is no reason why she should 
not part with the kandasaram which she 
used to wear only occasionally. The 
learned Subordinate Judge has stated 
that D.W. 1 and D.W.2 asserts that the 
kandasaram belonged only to Kasi 
Chettiar’s second wife and that he is 
inclined to believe their version. But 
neither D.W. 1 nor D.W. 2 has stated 
that the diamond kandasaram belonged _ 
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to the second wife of Kasi Chettiar. The 
plaintiff gave clear evidence that her 
husband gave her a diamond kandasaram, 
diamond thodu, diamond chitti etc. 
D.Ws. 1 and 2 were examined several days 
after the examination of the plaintiff. 
D.W. 1 stated that he was told that his 
mother-in-law had diamond  thodu, 
diamond thali, diamond nose screw, 
diamond ring, honnappu and vaira 
addigai. D.W. 2, the defendant, deposed 
that his sister had diamond thodus, 
diamond nose screws diamond attial, 
diamond karadu, honnappu, diamond 
rings, diamond thali, jodipu and that his 
family made the jewels. Thusthey have 
not referred to the diamond kandasaram 
at all. The learned Advocate for the 
defendant argued that the diamond 
addigai refers to diamond kandasaram. 
It is true both the jewels are neck orna- 
ments, but there is a distinction between 
these jewels. Further, D.W. 1 Venkata- 
chalam Chettiar does not know personally 
about his mother-in-law owning or 
wearing the jewels, as she died long prior 
to his marriage with her daughter. The 
evidence of D.W. 2 is that it was his family 
that gave the jewles to his sister at the 
time of her marriage and not that Kasi 
Chettiar gave any jewels to his sister. If 
really the diamond kandasaram belonged 
to the sister of the defendant, it is unlikely 
that the daugther of the second wife 
of Kasi Chettiar would have failed to 
make a claim for the same. The defen- 
dant admitted in cross-examination that 
he did not ascertain what happened to 
the jewels of his sister. This conduct 
is hardly consistent with the fact that his 
sister owned the diamond kandasaram and 
the other jewels as claimed by him. 
Further we have already referred to the 
fact that in respect of the less costly jewel 
namely, kalathuru owned by the second 
wife of Kasi Chettiar, the daughter of 
the second wife of Kasi Chettiar, had 
received Rs. 2,000 from the plaintiff at the 
time of her daughter’s marraige and gave 
the receipt Exhibit A-13 and it was 
attested by the son of Kasi Chettiar 
through his second wife. The learned 
Subordinate Judge has not adverted to 
these important facts and circumstances 
of the case. In fact, there was no motive 
for Kasi Chettiar to make a false recital 
in Exhibit A-2 that he sold a diamond 
nécklace (kandasaram) belonging to the 
plaintiff. We, therefore, set aside the 
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finding of the learned Subordinate Judge 
that the diamond kandasaram did not 
belong to the plaintiff. 


6. Even if it is assumed that Kasi 
Chettiar gave a diamond kandasaram 
not belonging to him to the plaintiff at 
the time of her marriage to fulfil any 
ante-marriage agreement and he subse- 
quently took away that jewel, it could 
not be said that Exhibit A-2 is not suppor- 
ted by consideration to the extent of the 
value of the jewel, mentioned in it, 
Kasi Chettiar was only fulfilling his 
obligation to give her a diamond kanda- 
saram when he agreed to give the price 
of it under Exhibit A-2. For the foregoing 
reasons, we find that Exhibit A-2 is fully 
supported by consideration. We have 
already referred to the fact that Exhibit 
A-6 was executed by Kasi Chettiar in 
discharge of his liability under Exhibit 
A-2, 


7. Sri R. Gopalaswamy Iyengar for 
the defendant commented on the fact 
that the account books of Kasi Chettiar 
have not been produced to prove the truth 
of the deposit letters Exhibits A-2, 4 and 
6. The evidence of the plaintiff is that at 
the time when Exhibit A-4 and 6 were 
written, accounts were looked into. She 
stated that the accounts were written 
by the accountant Ramaswami Pillai. 
It is true she does not know whether the 
accounts were in bound books or in slips. 
She stated that the account books were in 
the house and that she did not take any 
of trem. She denied the suggestion that 
she had taken all the account books and 
records and that she had suppressed the 
accounts. Kasi Chettiar has left adult 
sons through his second wife and normally 
they should have the custody of the 
accounts Further, the defendent as the 
Court auction-purchaser has taken deli- 
very ofthe suit house after evicting the 
plaintiff. On account of the manner in 
which the defendant conducted the suit 
in the trial Court, the learned Subordinate 
Judge has observed in paragraph 10 of 
his judgment that the defendant is fighting 
the cause of his sister’s children, namely, 
two sons and daughter of Kasi Chettiar 
through his second wife. Thus the 
probabilities are that the account books 
are with the adult sons of Kasi Chettiar 
through his second wife. At any rate, 
there is nothing to show that the plaintiff 


Tl] 


has custody of the accounts, The defen- 
dant has not summoned the account 
books of Kasi Chettiar from the person in 
possession of the same evidently as the pro- 
duction of the same will belie his case. 
There can be no doubt that the deposit 
letters Exhibits A-4 and A-6 should have 
been written with the help of the entries 
in the accounts books kept by Kasi 
Chettiar, as spoken to by the plaintiff. 
But the plaintiff is not in possession of the 
account books and in fact she has not 
been summoned to produce them. Hence 
no adverse inference could be drawn 
against the plaintiff from the mere fact 
that the account books of Kasi Chettiar 
have not been produced to corroborate 
the recitals in the deposit letters, Exhibits 
A-2, 4 and 6 and the suit mortgage 
Exhibit A-1. 


8. Sri R. Gopalaswamy Iyengar for 
the defendant commented on the fact 
that though the svit mortgage Exhibit A-r 
was executed in discharge of Exhibits A-4 
and A-6, the interest for the period bet- 
ween the date of Exhibits A-4 and A-6, 
namely, 13th November, 1955, and the 
date of the suit mortgage 28th December, 
1955, has not been taken into account. 
Evidently, the interest for 14 months 
has not been calculated as the creditor 
and debtor are husband and wife. It is 
clear from the evidence of the plaintiff 
that even at the time of the execution of 
Exhibits A-4 and A-6, she wanted moneys 
from her husband and her husband stated 
that he would execute a mortgage for the 
amounts due to her, that some days 
later she insisted on the mortgage and 
got the mortgage. Thus within a few 
days of Exhibits A-4 andA-6, Kasi Chettiar 
agreed to execute a mortgage and within 
six weeks he executed the mortgage 
Exhibit A-r. If really Exhibits A-4 and 
A-6 were brought into existence at the time 
of Exhibit A-1, as suggested to P.W. 1 in 
cross-examination, the parties would 
have calculated interest on Exhibits A-4 
and 6 upto the date of the mortgage. 
Thus the circumstance that interest for 
six weeks on Exhibits A-4 and A-6 has been 
left out of account, far from throwing 
any doubt on the truth of the suit mort- 


gage, really goes to support it. 


9. The defendant has pleaded in 
his written statement that Kasi Chettiar 
was heavily indebted at the time of the 
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suit mortgage and that with a view to 
defraud, defeat and delay the real credi- 
tors and also his sons by his second wife, 
the suit mortgage was executed by Kasi 
Chettiar with fictitious and false recitals 
as to consideration. The plaintiff ad- 
mitted in cross-examination that she 
came to know that her husband owed five 
debts to others, apart from the debt owed 
to her. She denied the suggestion that 
Exhibit A-1 was executed to defeat the 
creditors. Though the defendant stated 


- that the suit mortgage was executed by 


Kasi Chettiar to defraud his creditors, 
he admitted in cross-examination that 
Kasi Chettiar was making payments to his 
creditors and that no creditor had filed 
a suit during the lifetime of Kasi Chettiar. 
In fact, the plaintiff has given evidence 
that her husband has assigned the in- 
surance policy in her favour about 18 
years prior to this case, that deducting 
the loan, she got Rs. 17,500 about four 
months after her husband’s death and 
that she cleared the debts of her husband 
to the tune of Rs. 6,000, There is there- 
fore absolutely no basis for the contention 
of the defendant that Exhibit A-1 was 
executed by Kasi Chettiar to defeat or 
delay his creditors. If really Kasi 
Chettiar wanted to do so, it is very likely 
that he would have executed a sale deed 
in respect of the suit house instead ofa 
mortgage. In fact, it was urged in the 
trial Court that the suit mortgage was exe- 
cuted secretly at Pudukottai, but this 
contention was not reiterated in this 
Court. The learned Subordinate Judge 
has rightly accepted the evidence of the 
plaintiff as to the circumstances under 
which the suit mortgage was executed at 
Pudukottai where Kasi Chettiar had gone 
for treatment. For the foregoing reasons, 
we find that the suit mortgage is fully 
supported by consideration and it is 
valid. 


10. An untenable contention was urged 
in the lower Court that the suit mortgage 
got extinguished as the plaintiff became a 
heir of Kasi Chettiar. In fairness, it 
should be stated that this contention was 
not urged by Sri R. Gopalaswamy Iyengar 
in this Court. This is not a case where 
the plaintiff has acquired in whole or in 
part the share of a mortgagor to invoke 
the last clause of section 60 of the Transfer 
of Property Act. There could be extin- 
guishment of a mortgage either com- 
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pletely or in part only if there is merger 
of title. If the plaintiff had succeeded 
to the estate of Kasi Chettiar as the sole 
heir, she could not obviously enforce the 
mortgage debt due to her against the 
hypotheca inherited by her absolutely. 
If the plaintiff inherited a share in the 
suit property as a heir of her husband 
Kasi Chettiar, the integrity of the mort- 
gage would have been broken and she 
would even then be entitled to recover the 
share of the mortgage (money) payable by 
the other sharers. It is usual in such cases 
for the heirs of a person to partition the 
estate of the deceased after making provi- 
sion for his debts. Thus if the heirs of 
Kasi Chettiar effected a partition and the 
suit hypotheca was allotted to one of the 
heirs, subject to his discharging the suit 
mortgage, the heir who gets the property 
cannot dispute his liability for discnarging 
the mortgage. In this case, the property 
has been purchased by the defendant in a 
Court auction salersubject to the suit 
mortgage and there is therefore no ques- 
oe of the suit mortgage being extinguish- 
ed, 


11. The learned Advocate for the plain- 
tiff contended that the defendant having 
purchased the suit house subject to the 
suit mortgage, he cannot be allowed to 
plead against the validity of the mortgage 
and that the finding of the trial Court to 
the contrary is incorrect. Order a1, 
rule 62, Civil Procedure Code, is as 
follows : 


“ Where the Court is satisfied that the 
property is subject to a mortgage or 
charge in favour of some person not 
in possession and thinks fit to continue 
the attachment, it may do so, subject 
to such mortgage or charge.” 


At page 1112 of Mulla’s Code of Civil 
Procedure, 13th Edition, Volume 2, 
the words ‘ subject to a mortgage’ in the 
above rule have been commented in the 
following terms: 


‘The Code clearly makes a distinction 
between the case in which property is 
expressly sold subject to a mortgage 
and the case in which notice of an 
alleged mortgage is given in the pro- 
clamation of sale. The former is 
provided for by the present rule, and 
the latter by rule 66 below. In the 
former case, the Court, after being 
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satisfied of the existence of the mortgage 
sells only the judgment-debtor’s equi 
of redemption, that is to say, the 
purchaser buys the property subject to 
the mortgage. In the latter case, 
he buys the property with notice of the 
mortgage and subject to such risk as 
the notice might involve ; the executin: 
Court does not decide whether the 
mortgage subsists or not. Such bein 
the case, if there is in reality a subsist- 
ing mortgage, then the purchaser has 
to redeem it. If, on the other hand, 
the mortgage specified in the pro- 
clamation of sale turns out invalid, the 
purchaser acquires the property free 
from liability for the mortgage. The 
point to be noted is that mere notice 
of an alleged mortgage in the pro- 
clamation of sale does not preclude the 
purchaser from questioning the validity 
of the mortgage. But if the property 
is sold subject to a mortgage under this 
rule, the auction purchaser cannot 
challenge the validity and existence of 
the mortgage. Where the question 
is whether an order made on an appli- 
cation of the mortgage is one directin 
a sale of the property subject to the 
mortgage, or whether it is one merely 
notifying it, the answer to it must 
depend on whether there has been a 
judicial determination of the truth 
of the mortgage and of the amount 
payable thereon.” 


12. In Daso Polat v. Narayana Patro! 
it has been held by a Bench of this 
Court that the Code of Civil Procedure 
makes a clear distinction between a 
case where property is sold subject to a 
mortgage ay under Order 21, rule 62, 
Civil Procedure Code, and a case in which 
notice of an alleged mortgage is given in 
the proclamation of the sale as under 
Order 21, rule 66, that in the former 
case the Court is satisfied of the existence 
of the mortgage and sells only the judg- 
ment-debtor’s equity of redemption and 
the purchaser had to redeem the mort- 
gage and that in the latter case, the 
purchaser buys the property with notice 
of the mortgage subject to such risks as 
the notice might involve, in other words, 
the executing Court does not decide 
whether the mortgage subsists or not and! 


sie: (1933) LL.R. 57 Mad. 195 : 65 M.LJ. 
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the purchaser isnot precluded from ques- 
tioning the validity of the mortgage. It 
appears from that case that by a note in 
the sale proclamation the decree-holder 
intended to give notice of the mortgage 
which he thought was grima facie valid. 
It was held that he was not precluded 
from questioning the validity of the mort- 
gage. It is clear from page 200 of the 
decision that there was nothing on the 
record in that case to show that the execut- 
ing Court decided whether the suit mort- 
gage subsisted or not and ordered attach- 
ment and sale subject to the mortgage, 
as required under Order 21, rule 62, 
Civil Procedure Code. The appellant in 
that case filed a suit on a mortgage which 
he himself had pleaded in a prior pro- 
ceedings as having merged and completely 
extinguished by a sale deed in his favour. 
It was held in the decision that the respon- 
dent-defendant who became the owner of 
the property as the decreeholder-auction- 
purchaser in a prior suit was not pre- 
cluded by an admission the sale procla- 
mation that the property had been sold 
subject to the mortgage on which the 
appellant filed the suit. 


13. In Chekku v. Parvathi!, the above 
decision and other decisions have been 
referred to and it has been held that a 
purchaser of a property which is under 
mortgage is not precluded from impeach- 
ing the validity of the mortgage unless 
he has purchased the same subject to the 
mortgage or has undertaken to discharge 
it. It is clear from the decision that the 
mere mention in the sale certificate 
of the existence of the mortgage does not 
preclude the auction-purchaser from con- 
tending that the mortgage is not valid 
and binding as the executing Court does 
not decide whether the mortgage subsists 
or not. In Govinda Mohapatra v. Venkata- 
krishnayya?; it has been held that the 
question whether an order of the execut- 
ing Court mentioning in the sale procla- 
mation that the attached property was to 
be sold ‘subject to mortgage’ has the 
effect of so selling the property or has the 
effect of selling it with notice of the mort- 
gage, depends upon the circumstances of 
the case and the construction of the order 
and that the question always depends 
upon whether the existence of the mort- 
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gage and the amount due under it have 
been judicially determined. 


14. In this case, the sale certificate 
Exhibit B-1 in favour of the defendant 
shows that the sale is subject to the suit 
mortgage. In O.S.No. 13 of 1960 on the 
file of the District Munsif Court, 
Devakottai, the suit property was brought 
to sale by the plaintiff’s son-in-law as 
the assignee-decreeholder impleading the 
heirs of Kasi Chettiar, including the 
plaintiff, as defendants. It is true in the 
execution petition filed in the said suit, 
the plaintiff’s son-in-law has stated that 
the encumbrance on the suit property 
will be intimated later. The evidence of 
the plaintiff is that her son-in-law did 
not know of the mortgage in her name. 
Even assuming that the plaintiff’s son-in- 
law knew the suit mortgage, no adverse 
inference could be drawn from the mere 
fact that he promised to mention the 
encumbrances later. He produced the 
encumbrance certificate, which disclosed 
the suit mortagage. Exhibit A-14 shows 
that the learned District Munsif has 
passed the following order in E.P. 
No. 307 of 1961 in O.S.No. 13 of 1960, 
on the file of the District Munsif’s Court, 
Devakottai, ‘‘ property has to be sold 
subject to encumbrance. Proclamation’ 
and sale on 8th January, 1962’. It is an 
undisputed fact that in the proclamation 
of sale, the suit property was brought to 
sale subject to the suit mortgage. Thus 
this is not a case where the suit mortgage 
was merely notified under Order 21, 
rule 66, Civil Procedure Code. But 
this is a case where the suit property has 
been ordered to be sold and actually sold 
subject to the suit mortgage. 


15. Itis clear from Mulla’s commentary 
on Order 21, rule 62, Civil Procedure 
Code, and the decisions referred to above 
that where the question is whether an 
order made on an application of the 
mortgage is one directing a sale of the 
property subject to the mortgage, o 
whether: it is one merely notifying it, 
the answer to it must depend on whether 
there has been a judicial determination of 
the truth of the mortgage and of the 
amount payable thereon. Thus in spite 
of the fact that the suit property has been 
proclaimed to be sold subject to a mort- 
gage and that the sale certificate issued 
by the Court also evidence that fact, it 
will not attract the provisions of Order 21, 
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tule 62, Civil Procedure Code, unless 
there is a judicial enquiry about the 
mortgage as Order 21, rule 62 requires 
that the Court must be satisfied that the 
property is subject to a mortgage. But 
this does not mean that there should be an 
elaborate enquiry or trial about it. In 
Daso Polat v. Narayana Patro1, there was 
only a note in the sale proclamation by 
the decree-holder that he intended to 
give notice of a mortgage which he thought 
was prima facie valid. We have already 
referred to the observation at page 200 
of the decision that there is nothing on the 
record to show that the executing Court 
decided whether the suit mortgage subsis- 
ted or not and ordered attachment and 
sale subject to the mortgage as required 
under Order 21, rule 66, Civil Procedure 
Code. It is also pointed out in the deci- 
sion that the decree-holder in that case 
gave also notice of other encumbrances 
which in his view were invalid and that 
he is therefore not precluded from ques- 
tioning the validity of the suit mortgage in 
that case. In Chektu v. Parvathi?, it has 
been held that the mere mention in the 
sale certificate of the existence of the 
mortgage does not preclude the auction- 
purchaser from contending that the mort- 
gage is not valid and binding as the exe- 
cuting Court does not decide whether 
the mortgage subsists or not. But in this 
case, the plaintiff, Visalakshi Achi, the 
mortgagee, was the fifth defendant in tł at 
suit, The heirs of the mortgagor Kasi 
Chettiar were on record. The decree- 
holder in that suit, who will be interested 
in denying the mortgage in order to get 
the full decree amount due to him, has 
admitted the mortgage. It was under 
these circumstances the District Munsif 
Court, Devakottai, ordered that the 
property has to be sold subject to the 
encumbrance, namely, the suit mortgage. 
As there were no bidders, the upset price 
was reduced to Rs. 7,500, subject to the 
suit mortgage, and the defendant pur- 
chased the property for Rs. 12,300, 
subject to the suit mortgage. The defen- 
dant went to the extent of pleading 
ignorance whether the sale in his favour 
was subject to the suit mortgage. He 
denied the suggestion that the suit pro- 
perty was worth Rs. 45,000. He went to 
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the extent of stating that he purchased the 
suit property knowing that the suit mort- 
gage was sham. He stated that the suit 
house was worth Rs. 15,000 and that he 
purchased it for Rs. 12,300. D.W.1 also 
stated that the suit house was not worth 
Rs. 40,000 or 50,000, that it was worth 
only Rs. 15,000 and ‘that the defendant 
purchased it for Rs. 12,000 and odd. 

The amin’s valuation was Rs. 25,000. 

The upset price for the suit house was 
fixed at Rs. 15,000 and reduced to 


Rs. 7,500 only on account of the suit 
mortgage. As pointed in Govinda Moha- 





if the parties to the execution acknowled- 
ged and gave effect to the mortgagee’s 
tights. It has been rightly held in the 
decision that the test is whether the 
matter has been judicially determined as 
between the parties then before the Court. 
It should be noted that it was decided 
in that case that properly construed the 
order of the District Judge, though passed 
on a petition purporting to be unde- 
Order 21, rule 66, and section 151, Civil 


~ Procedure Code, it was none the less 


an expression of judicial adjudication and 
that in the context cf the circumstances it 
should be construed as one under Order 21, 
tule 62, Civil Procedure Code. It is 
clear from the several decisions referred! 
to above that the order of the executin 
Court in this case is also a judicial order, 
that the sale shall be subject to the suit 
mortgage. Hence the defendant cannot 
be allowed to plead againt the validity 
of the mortgage. 


16. Sri R. Gopalaswamy Iyengar for 
the defendant urged that the burden of 
proof is really on the plaintiff to prove 
that the suit mortgage is supported by 
consideration. He referred to some deci- 
sions in support of his contention as to 
the burden of proof. In Bisheswer Dayal 
v. Harbans Sahay?, it has been held that 
if an action to enforce a mortgage security 
is contested by the mortgagor, the onus 
lies upon the mortgagor who admits exe- 





1. AIR. 1950 Orissa 6 at 16. 
2. 3 M.L.T. 38 : 6 C.L.J. 659. 
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cution of the mortgage, or against whom 
the execution of the mortgage has been 
proved, to prove that the recitals as to 
the payment of consideration for the 
deed are untrue. But it has been held 
in the decision that where the suit is 
contested by a stranger who denies that 
the bond was executed and also asserts 
that there was no consideration for the 
mortgage, the onus is upon the mortgagee 
to prove the same. It has been held in 
the decision: that recitals in a deed that 
consideration has been paid is good evi- 
dence as against the maker and may be 
presumed to be true, till, at any rate, 
the maker,’ who has special means of 
knowledge, proves it to be mistaken or 
untrue, but that the position of the execu- 
tion purchaser, who may be a representa- 
tive in interests of the judgment-debtor 
for certain purposes, is obviously different 
as he knows nothing about the deed ; 

he is not a party to it and he is entitled 
to call upon}the plaintiff not only to prove 
the execution of the deed, but also to 
establish that there was consideration for 
it. This décision has been followed in 
Kumarappan Chettiar v. Narayanan Chettiar1, 
by a Bench of this Court. It has been 
held in this decision that when a suit 
upon a mortgage is contested by a stranger 
who denies ‘that the bond was executed 
and also asserts that the mortgage was 
devoid of consideration, the onus is on the 
plaintiff to prove his case. But this case 
is distinguishable as the sixth defendant 
was a purchaser in execution of a decree 
on a prior mortgage and he could not be 
bound by admissions made by the mort- 
gagor in a subsequent mortgage. It is 
really unnecessary in this case to go into 
the question how far the defendant is a 
representative in interest of the mortgagor 
Kasi Chettiar and to what extent he will 
be bound by the admissions made by 
Kasi Chettiar as to the truth of the con- 
sideration of the suit mortgage at the time 
when he had proprietory interest over the 
suit property for the following reasons. 
Both parties have adduced evidence and 
the question of the burden of proof is no 
longer of any importance in deciding this 
case. In view of our finding that the 
defendant purchased the suit property 
subject tothe suit mortgage and also 
that the suit mortgage is supported by 
consideration, it is really unnecessary to 
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go into the question whether the burden 
of proof is on the plaintiff to prove consi- 
deration or for the defendant to prove 
want of consideration. 


18. For the foregoing reasons, the decree 
and judgment in O.S.No. 43 of 1962, on 
the file of the Sub-Court, Devakottai, in 
favour of the plaintiff, are confirmed and 
Appeal No. 730 of 1963 is dismissed with 
costs. In view of our finding that the 
deposit letter Exhibit A-2 is fully supported 
by consideration, we set aside the decree 
and judgment in so far as they are against 
the plaintiff, with the result the suit is 
decreed as prayed for with costs. Appeal 
No. 755 of 1963 is allowed with costs. 


V.S. Appeal No. 730 dismissed; 
ppeal No. 756 allowed. 
———Suit decreed as prayed ‘for. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS, 


Present :—R. Sadasivam and V. Rama- 
swami, FF. 


Venkataswami Reddiar and another 
Appellants* 


U. 
Sundaramoorthy Respondent. 


Madras Cultivating Tenants’ Protection Act 
(XXY of 1955), section 2 (aa)—‘Cultivating 

tenant’—Who its—Heir of a cultivating tenant 
—If automatically becomes a cultivating 
tenant. 


Section 2 (aa) of the Act defines ‘ cultivat- 
ing tenant’. It has been repeatedly held 
that in order to get the benefit of the Act, 
it is necessary for the tenant to establish 
that someone in his family in contribut- 
ing his physical labour in the cultivation 
of the land. The argument that the. 
heirs of a cultivating tenant would auto- 
matically become cultivating tenants and 
that they need not satisfy the test of ‘con- 
tributing physical labour in the cultiva- 
tior’, is untenable. The definition of 
‘cultivating tenant’ with reference to 
the heirs, could be paraphrased as follows: 
“ Cultivating tenant, in relation to any 
land, means a person or the heirs of such 
person, who carried on personal cultiva- 





*Appeal No. 652 of 1966 and C.R.P. Nos. 641 
and 642 of 1966. 
6th April, 1971. 
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tion on such Jand under a tenancy agree- 
ment, express or implied.” It is, there- 
fore clear that the heirs of the original 
tenant should also satisfy the test of 
personal cultivation, if they want to 
claim the benefits of the Act. 


[Paras. 4, 5.] 


Appeal No. 652 of 1966:— 

Appeal against the decree of the Court 
of the Subordinate Judge, Cuddalore. 
dated goth July, 1966 and passed in 
Original Suit No. 59 of 1964. 

Civil Revision Petition Nos. 641 and 642 of 
1966:— 

Petitions respectively under sections 6-B 
of Madras Act XXV of 1955 as amended 
by Act XIV of 1956 read with section 115 
of Act V of 1908 praying the High Court 
to revise the orders of the Court of the 
Revenue Divisional Officer, Chidam- 
baram, both dated 21st July, 1965 and 
made respectively in O.P. Nos. 10 of 1965 
and O.P. No. 10 of 1964. 

J. Kanakaraj, for Appellants. 


M.S. Venkatarama Iyer, for P.S. Balakrishna 
Ayyar and P.S. Ramachandran for Res- 
pondent. 
P.S. Balakrishna Ayyar and P. S. Rama- 
chandran for petitioner. . 
The Judgment of the Court was delivered 
by 
Ramaswami, F.—The defendants are 
the appellants. The suit was filed by the 
plaintiff for possession and for recovery 
of a sum of Rs. 9,466.10 as and by wa 
of mesne profits from 1st April, 1968, till 
date of suit and for future mesne profits, 
The plaintiff is the son of one Vythilinga 
Reddiar. The plaintiff, his father and 
paternal uncle constituted a joint Hindu 
family. The plaintiff’s father leased the 
roperties under a registered lease deed 
dated gth July, 1956 (original of Exhibit 
A-1) to Purushothamia Reddiar, father of 
defendants 1 and 2, for a period of seven 
years. The rent payable was fixed at 
Rs, 1,000 and 54 bags of paddy per year. 
There were defaults in payment of the 
rent. Suits were filed for recovery of 
the same and ultimately the rents has 
been recovered for the entire period of 
seven years. The present suit claim was 
for the period subsequent to the expiry of 
the lease under Exhibit A~1, viz., Ist 
April, 1963 to 15th June, 1964 the date 
of suit. There was a partition on aist 
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October, 1959 under the original of Exhi- 
bit A-4 in the family of the plaintiff. Under 
this partition, the plaintiff was allotted the 
suit properties. The plaintiff claimed 
that the tenancy in favour of the father 
of the defendants expired by efflux of 
time on 31st March, 1963, and on and 
from 1st April, 1963, the possession of the 
defendants was without any legal right 
and that the plaintiff was entitled to 
possession on and from ist April, 1963. 
The plaintiff issued a notice on 24th 
March, 1964 (Exhibit A-2) demanding 
the defenants to surrender possession. 
The defendants, by their reply dated 31st 
March, 1964, claimed that they weré 
cultivating tenants and entitled to the 
protection of the Madras Cultivating 
Tenants Protection Act, and raised certain 
other contention also. The plaintiff has 
thereupon filed the present suit in the 
Court of the Subordinate Judge of 
Cuddalore. 


2. After a consideration of the oral and 
documentary evidence, the learned Subor- 
dinate Judge held that the defendants 
were not tenants after 31st March, 1963, 
that there was no tenancy by holding 
over, that the defendants were not culti-. 
vating tenants entitled to the protection 
under the Madras Cultivating Tenants 
Protection Act, 1955, that in any case, 
even if they were considered to be culti- 
vating tenants, in view of the denial of 
title of the landlord, the defendants were 
not entitled to the protection under the 
Act. On the question of notice, the 
learned Subordinate Judge held that 
since the case was one of termination of 
tenancy by efflux of time, no notice was 
necessary. The learned Subordinate 
Judge also decreed the claim for arrears 
of rent as prayed for and directed that 
future profits be determined under Order 
20,rule 12, Civil Procedure Code. The 
defendants have filed this appeal against 
the judgment and decree of the lower 
Court. 


3. Pending the suit, the defendants filed 
O.P. No. 10 of 1964 on the file of the 
Revenue Divisional Officer, Chidam- 
baram, under section 3 (3) (a) of the 
Madras Cultivating Tenants Protection 
Act (XXV of 1955) (hereinafter referred 
to as the Act), for permission to deposit 
the rent for the period from ist April, 
1963 to 31st March, 1964, and filed another 
petition O.P. No. 10 of 1965 for permission 
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to deposit the rent for the period from 
1st April, 1964 to 31st March, 1965. 
On these petitions, the Revenue Divi- 
sional Officer, Chidambaram, held that 
the defendants herein, who were the 
petitioners before him, were cultivating 
tenants and that therefore they were enti- 
tled to file the petitions. As against the 
order in O.P. No. 10 of 1964 and O.P. No. 
10 of 1965, the plaintiff in the suit has 
filed Civil Revision Petitions Nos. 642 of 
1966 and 641 of 1966 respectively. 


4. The first question for consideration 
in this appeal is whether the defendants 
are cultivating tenants within the mean- 
ing of Madras Act XXV of 1955. The 
lease deed Exhibit A-1 covered the period 
from ist April, 1956 to 31st March, 

1963 and it was in favour of the defen- 
dant’s father, who died on 21st March, 

1963. ‘The, period of the lease expired 
on gist March, 1963. There was neither 
a plea of tenancy by holding over, nor 
was there any evidence of holding over. 

As the tenancy was for a fixed term, 
under the: Transfer of Property Act 
no notice is required for termination and 
as such there was a termination of tenancy 
on and from gist March, 1963. The 
defendants' were, therefore, not tenants 
at all during the period from rst April, 

1963 to 15th June, 1964 when the suit 
was filed. Even assuming that they 
were tenants of the plaintiff, they will 
have to prove that they were ‘‘ cultivating 
tenants” within the meaning of the Act. 
Section 2 (aa) of the Act defines ‘‘ cultivat- 
ing tenant”. It has been repeatedly held 
that i in order to get the benefit of the Act, 

it is necessary for the tenant to establish 
that someone in his family is contributing 
his physical labour in the cultivation of 
the land. | The first defendant examined 
himself as.D.W. 1 and stated that he 
would go to the land, plaugh the same, 
dig channels for irrigating the same, work 
the electric motor and do other agricul- 
tural operations. himself along with his 
brother, the second defendant, and other 
agricultural coolies. He is a rich 
mirasdar. Itis not believable that D.W. 1 
and his brother were themselves contri- 
buting their physical labour in the culti-- 
vation of the suit lands. D.W.1 himself 
states that*he used to plough the land and 
do. other . agricultural operations, not. 
because he could not afford to employ the 


agricultural coolies, but because he wanted ' 
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to do so out of principle. The only 
other evidence in support of his statement 
is that of P.W. 2, who was an agricultural 
cooly. It is seen that D.W. 2 could 
not be said to be an independent witness 
either. None of the surrounding or 
neighbouring mirasdars, nor any other 
independent reliable witness, have been 
examined in support of the defendant’s 
case. On the other hand, P.Ws. 1, 2, 3 
and 4 have categorically stated that 
neither the defendants nor any of the 
members of their family ever used to 
contribute their physical labour, but that 
defendants 1 and 2 were cultivating the 
lands with agents and farm servants. O 
course, P.W. 1 is the father of the plain- 
tiff. But, P.Ws. 2 to 4 are independent 
witnesses, and nothing has been elicited 
from them in cross-examination, which 
would show that they were either inimical 
towards the defendants or had any parti- 
cular interest in the plaintiff to depose 
falsely. The trial Court, which had the 
opportunity to observe the demeanour of 
these witnesses, has chosen to rely on the 
evidence of P.Ws. 1 to 4 and reject the 
evidence of D.Ws. 1 and 2. We see no 
reason to interfere with this finding of 
the Court below. 


5. But, the learned Counsel for the 
appellants contends that the defendant’s 
father was a cultivating tenant under the 
Act and that therefore his heirs would 
automatically become cultivating tenants 
and that they need not satisfy the test of 
* contributing physical labour in the culti- 
vation.’ Assuming that the defendant’s 
father was a cultivating tenant there is}. 
no warrant for this contention in the 
clear language of the provisions of the 
Act. 

“ cultivating tenant”, 
the heirs, could be paraphrased as follows: 
“s Cultivating tenant, in relation to any; 
land, means a person or the heirs of such 
person, who carried on personal cultiva- 
tion on such Jand under a tenancy agree- 
ment, express or implied.” It is, there- 
fore, clear that the heirs of the originall- 
tenant should also satisfy the test of! 
personal cultivation, if they want to 
claim the benefits of the Act. The object}. 
of the enactment also does not lend support 
to the contention of the appellants. It is 
also seen from the decision of the Supreme ` 
Court in Chudalamuthu Chettiar v. Palani 
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Andavan', that before an heir can be 
given the benefit of the definition of 
“carry on personal cultivation”, it is 
necessary for him to establish that some 
one is contributing his physical labour 
in the cultivation of the land and that that 
someone is a member of his family. We 
have, therefore, no doubt that the defen- 
dants are not cultivating tenants within 
the meaning of the Act. 


6. In view of our finding that the defen- 
dants are not cultivating tenants within 
the meaning of the Act and that they 
are not entitled to the benefits of that Act, 
the other points that have been decided 
by the lower Court do not arise. 


7. The only other question that remains 
for our decision is the quantum of mesne 
profits or damages payable for use and 
occupation prior to the suit. The total 
extent of the land is 14 acres 56 cents of 
dry land, and 6 acres 67 cents of wet land. 
The plaintiff has claimed in the suit, 
damages at the rate of Rs. 400 per acre 
for the dry Jand and 10 bags of paddy per 
acre for the wet land. In the lease deed 
Exhibit A-1,a cash rent of Rs. 1,000 per 
year has been fixed for the total extent 
of the dry land and 54 bags of paddy for 
the wet land. We do agree that since 
the basis of the claim in the suit is different, 
Exhibit A-1 cannot settle the matter. 
But, we feel that the claim of Rs. 400 
per acre for the dry land is very unreason- 
able. The claim is based on the allega- 
tion that the defendants had raised sugar- 
cane and that therefore a rent of Rs. 400 
was reasonable. The evidence of D.W. 1 
was to the effect that the total yield, if 
cultivated with sugarcane, would be 33 
tons per acre and the expenses of cultiva- 
tion would come to Rs. 1,600 per acre. 
But, on the other hand, P.Ws. 1 to 3 
would state that the yield would be 
50 tons per acre and the expenses would 
be only Rs. 1,500 per acre. This is an 
exaggerated statement. We also find 
from the evidence of D.W. 1 that only a 
small extent, out of the total of 14-56 acres 
was raised with sugarcane crops. The 
oral evidence is thus not clear and con- 
vincing. We have already stated that 
under Exhibit A-1 a cash rent of Rs. 1,000 
was fixed for the entire 14.acres 56 cents, 





C.J. 871 : (1966) 1 M.L.J. (S.C) 
ARWR. (S.C.)7: (1966) SCR. 
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Though this cannot be the basis in fixing 
the quantum of damages, we have to 
take this as a circumstance. Having 
regard to the entire facts and circum- 
stances of this case, we consider that a 
sum of Rs, 1,500. may be fixed as the 
damages payable for use and occupation 
of the dry lands. We may make it clear 
that these damages, fixed for the period 
prior to the suit, will not in any way affect 
the parties letting in proper evidence in 
the proceedings under Order 20, rule 12, 
Civil Procedure Code. This amount has 
been fixed only for the pericd prior to the 
suit. 


8. So far as the wet lands are concerned, 
the claim in the plaint itself is 10 bags of 
paddy per acre, which, we consider, is 
very reasonable. But, the plaintiff seems 
to have valued paddy at Rs. 30 per bag. 
But, we find from the order in O.P. No. 10 
of 1964 that the wholesale price for the 
week-ending 25th April, 1964, as notified 
in the Statistical Supplement to the Fort 
St. George Gazette dated roth June, 1964, 
was Rs. 27.26. The plaintiff will, there- 
fore, be entitled to be paid the value of 
the paddy, worked at the rate of Rs. 27.26 
per bag. The claim in the plaint was for 
the period from 1st April, 1963 to 15th 
June, 1964. But, we do not think that 
damages could be calculated on the basis 
that it was for 1 year 21/2 months. There 
could not have been any crop during the 
said 2 1/2 months and there is no evidence 
also that the defendants raised any third 
crop in the suit lands. The damages for 
use and occupation could be fixed only 
for two crops for the entire period prior 
to the suit. On that basis, the plaintiff 
would be entitled to Rs. 1,500 for the dry 
land for the period prior to the suit, and 
66.7 bags for the wet land at the rate of 
10 bags per acre; The value of paddy 
will have to be worked on the basis of 
Rs. 27.26 per bag. Appellant is liable 
to pay proportionate costs and the amount 
so decreed in the trial Court and this 
Court. The decree of the Court below 
is modified to this extent, and in other 
respects we confirm the decree and judg- 
ment of the Court below. 


9, With the above modification, the 
appeal is dismissed with proportionate 
costs. 

10. In view of our finding that the 
defendants were not cultivating tenants 


I 
+ 


II} 


within the’ meaning of the Act, C.R.P. 
Nos. 641 of 1966 and 642 of 1966 are 
allowed. But, there will be no order as 
to costs in the said revision petitions, 


1 


V.K. Order accordingly. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—r T. Ramaprasada Rao, F. 
Maullaikodiammal 


U. i 


The Government of Tamil Nadu, repre- 
sented by the Secretary, Fome Depart- 
ment, Madras-9 and another 


Respondents. 


Petitioner* 


: | . 

Madras Buildings (Lease and Rent Control) 
Act (XVIIL of 1960), sections 3, 2g—Appli- 
cation for release of the premises—Non-speaking 
order of State Government rejecting application 
—Liable to'be quashed—Order of Government 
based on report of Accommodation Controller— 
Report containing reasons totally extraneous— 
First floor of premises under Accommodation 
Controller—Landlord occupying ground floor— 
Application for release of first floor portion to 
accommodate big family—Size of famtly and 
suitability of accommodation—Not the Depart- 
ment to dictate—Allotment to a non-vegetarian 
contrary to the request of landlord—Wnit. 


Held, the writ has to be allowed on the 
main ground that the order impugned is a 
non-speaking one. 


The report of the Accommodation Con- 
troller on which reliance was placed by 
the State Government for rejecting the 
application! of the landlord disclosed 
reasons which are totally extraneous for 
purposes of consideration of the subject 
under issue. 


It is for the landlord to judge for himself 
as to what portion of the premises is 
suitable for his residence’ and for the 
residence of the members of his family and 
it is not for the Department or anyone to 
dictate. 





*W.P. No. 3756 of 1970. 23rd June, 1971. 
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The allotment of the premises to a non- 
vegetarian, contrary to’ the request of the 


landlord, appears to be vindictive. 
‘Petition under Article 226 of the Consti- 


tution of India, praying that in the cir- 
cumstances stated in the affidavit filed 
therewith the High Court will be pleased 
to issue a writ of certiorari calling for the 
records relating to the orders issued by 
the ist respondent in proceedings 
No. 109980/AC/i-/70-2, dated ist 
September, 1970 and quash the same. 


V. Janakiraman, for Petitioner, 


T. Sathiadeo, Assistant 
Pleader, for Respondents. 


Government 


The Court made the following 


Orper—tThe petitioner is a landlady, 
Her family owned four houses No. 17, 
Typhoon Alikhan Bahadoor Street, Tripli- 
cane, Madras, No. 17-A, Typhoon Alikhan 
Bahadoor Street, Triplicane, No. 40, 
Arunachala Achari Street, Triplicane 
and No. 71, De Mellows Road, Choolai, 
Madras. The last house is a non-residen- 
tial premises. She was residing with her 
husband at No. 40, Arunachala Achari 
Street till 1968 when her husband died. 
Thereafter the petitioner had to perform 
the marriage of her daughter and she 
decided to sell away her property No. 40, 
Arunachala Achari Street, Triplicane, 
Madras and give vacant possession of the 
same to a purchaser, With this object in 
view,she vacated the premises in the latter 
part of 1969 and occupied an inconvenient 
portion in the ground floor of No. 17-A, 
Typhoon Alikhan Bahadoor Street, 
Triplicane, Madras and ultimately, it is 
said, that she sold away her property 
No. 40, Arunachala Achari Street, Tripli- 
cane, At the time when she shifted her 
family from No. 40, Arunachala Achari 
Street, to No. 17-A, Typhoon Alikhan 
Bahadoor Street. Premises No. 17, 
Typhoon Alikhan Bahadoor Street was 
under the occupation of a tenant. Inci- 
dently it may be noted that till 1967, even 
premises No. 17, Typhoon Alikhan 
Bahadoor Street, was under Government 
occupation, ‘but later it was released to the 
petitioner in the sense that no Government 
servant was prepared to occupy the same 
and therefore the petitioner was enabled 
to put up a private tenant from the year 
1967 even before her husband’s death, 
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As already stated, the petitioner shifted 
to No. 17-A, Typhoon Alikhan Bahadoor 
Street, Triplicane in or about March, 
1970. At that time the upstairs portion 
of No. 17-A, Typhoon Alikhan Bahadoor 
Street was allotted to Governmentservants 
and was in occupation of one. The peti- 
tioner’s case is that in May, 1970, the 
first floor was about to fall vacant since 
the earlier allottee was about to surrneder 
possession thereof. The  petitioner’s 
family consists of herself, her son and 
her daughter-in-law and three school- 
going grand-children, Accommodaticn in 
the ground floor to which she moved 
only after her husband’s death ccnsists 
of only two small rooms and a koodam 
and there is practically no moving space to 
the members of the family. Therefore 
she wrote to the Accommodation Control- 
ler on 2nd May, 1970, requesting him to 
release the first floor to enable her to have 
additional accommodation for her own 
residence. This was followed up by 
various letters and, in particular, a 
request was made that the allotment need 
not be made to a person who is a non- 
vegetarian, in case it is decided to allot 
the premises at all. The petitioner not 
having obtained any favourable orders 
from the Accommodation Controller, 
applied to the Government under the 
provisions of the Madras Buildings (Lease 
and Rent Control) Act (XVIII of 1960), 
for the release of the said first floor and 
sought for a stay of handing over the 
possession of the premises to an allottee 
who was by then sought to be inducted 
into the portion by the Accommodation 
Controller. I may at once state that the 
allottee was a non-vegetarian. The 
Government who has the authority to 
deal with such applications, ultimately 
passed the impugned order which runs 
as follows: 

‘‘Ref.: From the Accommodation Con- 

troller, Madras, Letter No. B5, 8232/ 

70, dated 12th August, 1970. 


From Smt. Mullaikodi Ammal Petition 
dated 23rd July, 1970 and 27th July, 
1970. 

Thirumathi Mullaikodi Ammal is 
informed that her request for release of 
premises No. 17-A_ (First Floor), 
Thyphoon Alikhan Bahadoor Street, 
Chepauk, Madras has not been com- 
plied with. 


THE MADRAS LAW JOURNAL REPORTS 


[1971 


No reasons are given and there isno indi- 
cation in the order that the statutory 
authority, namely, the State Government 
did exercise independently its mind when 
it rejected the request for the release of the 
upstairs premises made by the landlady. 
After the issue of rule nisi the records were 
brought up and I perused the note of the 
Accommodation Controller dated 12th 
August, 1970 on which sole reliance was 
placed by the State Government when it 
passed the impugned order. The grounds 
on which the Accommodation Controller 
rejected the request for relief were : 


1, That the landlady’s family is not 
so big as to require additional accom- 
modation. 


2. Sbe was making it inconvenient 
for Government servants to continue to 
live in the upstairs portion. 


3. That the landlady overlocked the 
premises to prevent the new allottee 
from occupying the premises ; and that 
therefore the Jandlady’s request for 
release is not bona fide and deserves no 
consideration, 


It is in these circumstances that the 
petitioner has filed this writ petition to 
quash the order of the Government. 


2. At the time of the hearing the learned 
Government Pleader would state that, 
though the Accommodation Controller has 
given the reasons for rejection, his report 
has to be read as a whole and, in parti- 
cular, in conjunction with the statement 
made by the petitioner’s son prior to the 
drafting of such a report by the Accommo- 
dation Controller. The petitioner’s son, 
no doubt, admitted that the family owned 
another premises No. 17, ‘Typhoon 
Alikhan Bahadoor Street, Triplicane and, 
it was this admission that was put against 
the petitioner by the learned Government 
Pleader when he suggested that she could 
have made an effort to secure premises 
No. 17, Typhoon Alikhan Bahadoor Street, 
Triplicane instead of seeking for the release 
of the upstair portion in No, 17-A. 


3. The writ has to be allowed on the 
main ground that the order impugned is a 
non-speaking one and the report of the 
Accommodation Controller on which 
reliance was placed disclosed reasons 
which are totally extraneous for purposes 
of consideration of the subject under issue. 
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Even otherwise, it appears to me that the 
confession by the son that there was 
another premises available to the family 
for occupation is neither here nor there. 
It is well known that a landlord who 
occupies a premises of his or her own, 
cannot initiate proceedings against 
tenant for eviction on the ground that 
such a tenanted building is required for 
his or her own use and occupation. 
Further, it is for the landlord or landlady 
to judge for himself or herself as to what 
portion of the premises is suitable for his 
or her residence and for the residence of 
the members of the family and it is not 
for the Department or any one to dictate. 
It is unfortunate that the Accommodation 
Controller should state that a family 
consisting of an old lady with a son, 
daughter-in-law and three grand-children 
is not so big as to require additional 
accommodation. What ought to be the 
size of the family to be characterised 
as big in view of the Accommodation 
Controller, is not clear. The allotment 
of the premises to a non-vegetarian 
appears to be vindictive. I am making 
these observations only to point out that 
neither the Accommodation Controller 
nor the first respondent, in the discharge 
of public duties and statutory duties, 
exercised their powers in a reasonable way. 
The factual situation has not been weighed 
in its real perspective, the impugned order 
is hopelessly laconic and the petitioner’s 
request on the facts and circumstances 
does not appear to be unreasonable, 
These factors have not been borne in 
mind when the order has been passed. 
Therefore the rule nisi is made absolute. 
The Writ Petition is allowed and there 
will be no orders as to costs. 


4. The subject is remitted to the first 
respondent for a fresh disposal in accord- 
ance with law and in the light of the 
observations made above. 


V.S. Writ Petition 
allowed; 


Matter remitted. 


FATHIMA BI AMMAL P. M. MOHIDEEN. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS, 


Present :—F.S, Palaniswamy, 7. 


Fathima Bi Ammal Plaintif * 
U. 

A: A. Mahomed Mohideen 

and others Defendants. 


(A) Mahomedan Law—Marriage—Con- 
tract—Proof—Indirect proof—Long cohabita- 
tion—Acknowledgment of legitimacy of 
children. 


In Mahomedan Law marriage is a con- 
tract having its object the procreation and 
legalisation of children. Marriage may 
be established by direct evidence. If 
direct proof is not possible it may be 
established by indirect proof, that is, 
by presumptions drawn from certain 
facts, like prolonged cohabitation under 
certain circumstances or from an acknow- 
ledgment of legitimacy in favour of a 
child. [Para. 7.] 


(B) Mahkomedan Law—Marriage—Essentials 
of a valid marriage—Proposal and acceptance 
before witnesses—Necessary. 


The Mahomedan Law prescribes certain 
essentials for a valid marriage. There 
should be a proposal made by or on 
behalf of one of the parties to the marriage 
and an acceptance by or on behalf of 
another in the presence aud hearing of 
certain number of witnesses who must be 
sane adult Mahomedans. [Para. 8.] 


(C) Mahomedan Law—Marriragé—Quorante 
injunction— Man having two wives related by 
consanguinity, affinity or fosterage—Marriage 
only irregular—Issue thereof, legitimate. 


The law imposes certain prohibitions 
based on consanguinity and affinity. 
If a man marries a woman in violation of 
such prohibition the marriage is void and 
the offspring is illegitimate. There is 
also a Quoranic injunction against a man 
having atthe sametime two wives who 
are so related to each other by consangui- 
nity, affinity or fosterage that if either of 
them had been a male they could not 
have lawfully imtermarried. Such a_ 
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marriage, however, is only irregular and 
the issue is not illegitimate. [Para. 8] 


(D) Mahomedon Law—Marriage—Man and 
woman—Cohabitation—Continuous and pro- 
longed—Existence of no obstacle for a valid 
marriage—Presumption of a valid marriage. 


If a man and a woman had cohabited, 
continuously and for a prolonged period 
the presumption of lawful marriag.: would 
arise and it would be sufficient tc establish 
a lawful marriage between them, But 
this, however, is subject to the condition 
that there should not have been an unsur- 
mountable obstacle to a marriage. Such 
an instance of this kind is where a woman 
is the wife of another person and the 
said marital relationship was not termi- 
nated at any time validly. [Para. 19]. 


(E) Mahomedan Law—Marriage—Question 
of validity—Mere acknowledgment of paternity 
of aid bom of union—No* sufficient— 
Existence of valid marriage by continuous and 
prolonged cohabitation—Proof essential. 


If a person acknowledges another to be 
his son or daughter he must be taken to 
mean his legitimate son or daughter, 
unless the contrary appears. But where 
marriage is disproved or where marriage 
is not possible at all, mere acknowledg- 
ment of paternity is insufficient to 
establish legitimacy.- In cases where 
the question to be determined is whether 
there has been a marriage between the 
parents, something more than a mere 
acknowledgment of paternity is required. 
The mere admission cf paternity in no 
way establishes anything but a casual 
union and more is required to show the 
existence of the marriage bond if the 
existence of that bond is to be derived 
from association alone without any preced- 
ing ceremony. [Para. 20.] 


Œ) Dsed—  Execution—Release  deed— 
Releasor, a markswoman—Deed in English— 
Proof of execution by releasor with knowledge 
of contents—Burden on release. 7 


Where the -releasor, a markswoman, 
executed a release deed in English, the 
burden lies upon the releasee to prove 
that the document was explained and 
interpreted to the releasor and was 
executed with knowledge of its contents. 


[Para. 24.] 
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Kwamin Bassayin v. Bendentu II (A.1.R. 
1937 P.C. 274) referred. 


(G) Civil Procedure Code (V of 1908), 
Order 6, rule 4——Pleadings;—Fraud, misrepre- 
sentation and coercion—Particulars to be given. 


Where the plaintiff seeks to have a release 
deed set aside on the ground of fraud, 
misreprestntation and coercion, the law 
enjoins a duty upon the plaintiff under 
Order 6, rule 4 of the Civil Procedure 
Code to set out the details of the alleged 
invalidating circumstances. [Para. 24.] 


Bishundeo Narain v. Seogeni Rai, (1951) 
S.G.J. 413: (1951) S.C.R. 548, referred. 
Suit for partition filed by the plaintiff 
declaring the release deed executed by 
her as void, 


G. Viswanathan, for Plaintiff. 


S.K. Ahmed Meeran, Abdul Ghani, Khoja 
Mohideen, Mohomed Ibrahim, K.T.M. Abdul 
Jabbar, Ikram Mohammed, S. Narasinga 
Rao, Mahomed Ali Hussain, N. Sivamani, 
N. Krishna Mitra and Ahmed Sheriff, for 
Defendants. 


The Court delivered the following 


JUDGMENT :—Suit in forma pauperis for 
partition of plaint properties and for 
allotment of 1/8th share to the plaintiff. 
Fathima Bi, the plaintiff, and Abbas Bi 
Ammal, the fifth defendant, are the 
daughters of one Moosa Bi Armmal, 
who died in 1955. Dawood Bi Ammal, 
the fourth defendant, is the elder sister 
of Moosa Bi, and her children are defen- 
dants 1 to 3. The plaintiff’s children are 
defendants 6 to 8. The ninth defendant 
is the husband of the third defendant. 
The tenth defendant is said to be interested 
in one of the plaint items as a tenant. 
The case of the plaintiff is that her mother 
Moosa Bi was the second wife of Ahdul 
Rahman, the first wife being the fourth 
defendant, that she and the fifth defendant 
Abbas Bi, being the daughters of Abdul 
Rahman by his second wife Moosa Bi, 
are each entitled to 1/8th share in the 
estate of Abdul Rahman, who died in 
January, 1958. On 2nd May, 1958, the 
plaintiff executed a registered deed of 
release under Exhibit P-14 in favour of 
defendants 1 to 4 relinquishing all her 
rights in the estate of Abdul Rahman. 
On the same date, defendants 1 to 4 
executed a settlement derd Exhibit P-15 
in favour of defendants 6 to 8, children of 


l 


fi} 


the plaintiff, settling upon them one of 
the properties of Abdul Rahman. ‘The 
plaintiff questions these transdctions. 
According to her, the release deed was 
brought about by ‘defendants 1 to 4, with 
a view to deprive her of her legitimate 
share in her father’s estate making false 
recitals in the document. Her contention 
is that being an illiterate and helpless 
lady and suffering from penury, she was 
prevailed upon to execute the document 
by exercising undue influence and com- 
mitting fraud and by keeping her in 
darkness about the contents. Her con- 
tention is that the said deed is-void and 
inoperative and cannot affect her title. 
It is also her contention that the settle- 
ment deed,was a part of the fraud com- 
mitted by defendants 1 to 4, and this 
is also nulland void, She wants a decla- 
ration that the release deed is void and 
inoperative and prays that a partition may 
be effected, of all the properties and that 
1/8th share may be alloted to her. 


2. The fifth, defendant, sister of the 
plaintiff, supported the plaintiff and filed 
a written statement. She also had exe- 
cuted a deed of release on goth February, 
1g69, Exhibit P-17 in favour of defendants 
1 to 4 just as the plaintiff had executed 
Exhibit P-14 and. obtained a deed of 
settlement from the second defendant 
under Exhibit P-18 on the same date. 
In her-written statement she questioned 
these documents contending that they 
were brought about by fraud, misrepre- 
sentation and undue influence. But she 
has compromised the suit with defendants 
.I to 4 and does not press her defence. 


3. The third defendant, and her husband, 
the ninth defendant, filed written state- 
ments stating that the plaintiff and the 
fifth defendant ate the daughters of their 
father Abdul Rahman by his second wife 
Moosa Bi and conceding a share in her 
father’s estate. They also made certain 
allegations about the release deed executed 
by the third defendant in favour of defen- 
dants 1, 2 and 4. In substance, they 
supported the case of the plaintiff. Ulti- 
mately they also did not press their con- 
tentions, but"were content to enter into a 
cornpřoinise with defendants 1, 2 and 4. 


4.: The suit was contested only by defen- 
dants 1, 2 and 4. Their contention is 
that the plaintiff and the fifth defendant 
were not the daughters of Abdul Rahman, 
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that Moosa Bi, mother’ of the plaintiff 
and the fifth defendant, had already been 
married by another person, and that even 
if the plaintiff and the fifth defendant 
had been born to Abdul Rahman, they 
are only children born out of adulterous 
intercourse and cannot claim right of 
inheritance in the estate of Abdul Rahman. 
Their further contention is that realising 
their status, the plaintiff and the fifth 
defendant executed release deeds and 
were content to take some properties 
which these defendants gave, and that 
on account of these transactions, the 
plaintiff was not entitled to claim a share, 
They also contend that all the properties 
described in the plaint did not belong to 
Abdul Rahman. They have also raised 
some other contentions which would be 
seen from the issues which are set out 
below. 


5. The tenth defendant claims to be a 
tenant of the land described in item 4 of 
the plaint B schedule and contends that 
his right as a tenant, entitled to the 
benefits of the Madras City Tenants’ 
Protection Act, has been established in 
O.S.No. 1653 of 1967 and that as such this 
suit, so far as he is concerned, is barred 
by res judicata by reason of the decision 
in the said suit. 


6. The issues framed for trial are:— 


1. Are the plaintiff and the fifth defen- 
dant daughters of the deceased Abdul 
Rahman Sahib? 


2. Was there a marriage between Moosa 
Bi Ammal and Abdul Rahman Sahib? 
Is the said alleged marriage a void one 
giving (no) right of inheritance to the 
plaintiff and fifth defendant ? 


3.. Is the alleged acknowledgment of the 


_plaintiff by the deceased true and valid? 


4. Was the release deed dated 2nd May, 
1958,got executed by exercising fraud and 
undue influence by the defendants 1. to 4 
on the plaintiff? 


5. Has not the plaintiff lost her rights, 
if any, in the estate of the deceased Abdul 
Rahman Sahib by virtue of the release 
deed dated and May, 1958 and the settle- 
ment deed in favour of defendants 6, 7 
and 8?. ` 


6. Is the settlement deed in favour of 


‘defendants 6 to 8 null and void? 
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7. Are the release deeds dated and 
February, 1959, and the settlement deed 
dated 2nd February, 1959 not valid? 
Has not the fifth defendant lost whatever 
right she had, if any, in the estate of the 
deceased by the execution of the said 
release deed and the settlement deed in 
her favour ? 


8. Did deceased Abdul Rahman Sahib 
leave behind the properties mentioned 
in Schudules B, C, D and E to the plaint ? 


9. Out of the properties mentioned in 
B and C schedules to the plaint, are the 
defendants 1, 2 and g not the owners of 
the properties standing in their name? 


10. What are the shares the parties are 
entitled to? 


11. Is the plaintiff estopped from con- 
tending that the settlement in favour of 
defendants 6, 7 and 8 dated and May, 
1958 and the release deed dated and 
May, 1958 are null and void, in view of 
thefact that she is in enjoyment of the 
benefits under the settlement deed ? 


12, Has the Mahr amount due to the 
fourth defendant been paid to her?, 


13. Did the deceased leave behind a 
mortgage debt of Rs. 1,800 over house 
and ground No. 13-A, Narayana Naicken 
Street, Pudupet, Madras, and have the 
defendants 1, 2 and 4 discharged the 
said debt after the death of the deceased 
Abdul Rahman Sahib? 


14. Isthe tenth defendant a tenant of the 
land only in the said property? Is he 
the owner of the buildings, sheds and 
superstructure thereon ? Is he entitled 
to the benefits of the Madras City Tenants 
Protection Act? 


15. Is the suit against the tenth defen- 
dant barred by res judicata by virtue of 
the decree dated 9th February, 1959, in 
O.S.No. 1653 of 1937 on the file of the 
City Civil Court, Madras? 


16. To what relief are the 
entitled ? 


parties 


7. Issues 1 to 3:-The main question for 
consideration in this case is about the 
paternity of the plaintiff. The paternity 
ofa child is its relation to its parents which 
can be established only by the marriage 
between its parents, The marriage may 
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be valid or irregular, but not void. In 
Mahomedan Law marriage is acontract| - 
having its object the procreation and 
legalisation of children. Marriage may 
be established by direct evidence. | 
direct proof is not possible, it may be 
established by indirect proof, that is, by] 
presumptions drawn from certain facts.| 
Marriage may be presumed from pro- 
longed cohabitation combined with cir- 
cumstances or from an acknowledgment 
of legitimacy in favour of a child. The 
Privy Council in Habibur Rahman v. 
Altaf Ali 1, observed : 


“ By the Mahomedan Law a son to be 
legitimate must be the offspring of a 
man and his wife or of a man and his 
slave ; any other offspring is the offspr- 
ing of zina, that is, illicit connection, 
and cannot be legitimate. The term 
‘ wife’ necessarily connotes marriage ; 
but, as marriage may be constituted 
without any ceremonial, the existence 
of a marriage in any particular case 
may be an open question. Direct 
proof may be available, but if there be 
no such, indirect proof may suffice. 
Now one of the ways of indirect proof is 
by an acknowledgment of legitimacy 
in favour of a son”. 





8. Mahomedan Law prescribes certain 
essentials of a marriage. In paragraph 
252 of the Principles of Mahomedan 
Law—16th Edition—by Mulla, they are 
stated thus :— 


“It is essential to the validity of 
marriage that there should be a pro- 
posal made by or on behalf of one of 
the parties to the marriage, and an 
acceptance of the proposal bv or on 
behalf of the other, in the presence and 
hearing of two male or one male and 
two female witnesses, who must be 
sane and adult Mahomedans. The 
proposal and acceptance must both 
be expressed at one meeting ; a pro- 
posal made at one meeting and an 
acceptance made at another meeting 
do not constitute a valid marriage 
Neither writing nor any religiou 
ceremony is essential ”. 

The law imposes certain prohibitions 


based on consanguinity and affinity. Ifa 
man marries a woman in violation of such 





1. (1921) LL.R. 48 Cal. 856. 
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prohibition, the marriage is void and 
the cffspring is illegitimate. There is 
also Quoranic injunction against a man 
having at the same time two wives who 
are so related to eacb other by consangui- 
nity, affinity or fosterage that if either of 
them had been a male they could not 
have lawfully iatermarried, as for instance, 
two sisters or aunt and niece. On the 
que as to whether a marriage per- 
ormed in violation of such an injunction 
is void or is only irregular, there is differ- 
ence of opinion among some of the 
High Courts. According to the Calcutta 
High Court, such a marriage is void and 
the issue is illegitimate. Aizunnissa 
Khatton v. Karimuntssa Khatoon'. But, 
the Madras High Court has taken the view 
that such a marriage is only irregular 
and the issue is not illegitimate. Rahiman 
Baihi Saheba v. Mahoob Bibi Saheba?. The 
Bombay High Court has also taken the 
same view. Tajli Abalal v. Mowlakhan 
Alikhan’, 


9. The fourth defendant and Moosa Bi, 
mother of the plaintiff, are full sisters. 
The fourth defendant had already been 
married by Abdul Rahman. The plain- 
tiff, while filing the plaint wes alive 
to the fact,that a marriage between her 
mother, Moosa Bi and Abdul Rahman, 
would be met with the objection that it 
was in violation of the Quoranic injunc- 
tion. With that feeling she has alleged 
in the plaint that though such a marriage 
is irregular, the offspring of such a marri- 
age is not illegitimate. It is further 
alleged in the plaint that because Abdul 
Rahman took Moosa Bi as his second wife, 
while the first wife, the sister of the second 
wife, was alive, the marriage was not 
celebrated with ‘‘ any pomp or publicity” 
—wvide paragraph 5. The plaint is signi- 
ficantly silent about the material details 
about the' alleged marriage. There is 
no allegation as to when the marriage 
took place: even approximately ; nor is 
there any allegation about the place of the 
marriage. Nothing is mentioned about 
Mahr. The contesting defendants 
alleged in their written statement that 
Moosa Bi was the wife of another man 
during the period when she is said to have 


1. (1896) I.L.R. 23 Cal. 130. 
2. I.L.R. (1938) Mad. 278 : (1937) 2 M.L.J. 


753. 
3. LR. (1917) 39 LC, 603. 
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lived with Abdul Rahman and begotten 
the plaintiff, that therefore even if the 
plaintiff had been born to Moosa Bi by 
Abdul Rahman, it was the result of 
adulterous intercourse and that as such 
the plaintiff cannot claim right of inheri- 
tance. To this serious allegation the 
plaintiff did not choose to file a reply 
statement with the leave of the Court. 
No doubt, Jaw does not impose a duty 
upon every plaintiff to file a statement 
in reply to the allegations made by the 
defendant in his written statement. But, 
in this case, the circumstances under which 
the plaintiff came forward with the suit 
make it incumbent upon her to have filed a 
reply statement stating what her case was 
with regard to the allegations made by 
the contesting defendants as regards the 
alleged first marriage of Moosa Bi. The 
plaintiff’s case is that she was sought to 
be dis-inherited from her father’s estate by 
the contesting defendants by obtaining a 
release deed from her as though she was 
not a legal heir entitled to the property, 
but was only a foster daughter. Her 
case is that such a document was obtained 
from her by practice of fraud, undue 
influence and misrepresentation. After 
vaguely alleging in the plaint that Abdul 
Rahman married Moosa Bi without pomp 
or publicity, the plaintiff alleged that 
Moosa Bi lived with Abdul Rahman as 
husband and wife for 35 years, and gave 
birth to the plaintiff and the fifth defen- 
dant. Tocutat the root of this claim, the 
contesting defendants alleged that at the 
relevan: time Moosa Bi was the wife 
of some other person. In those circum- 
stances, it was indeed incumbent upon 
the plaintiff to file a reply statement setting 
forth what her case was with regard to the 
alleged first marriage of her mother. She 
did not do so. 


10. The contesting defendants at first 
filed an affidavit of documents. In that 
affidavit they did not disclose the existence 
of a Nikha deed as regards the alleged 
first marriage of Moosa Bi. Subsequent- 
ly they sought the leave of the Court 
and took out Application No. 1405 of 
1964 for filing a further affidavit of docu- 
ments in which they disclosed a Nikka 
deed about the marriage of Moosa Bi 
with one Mahomed Ansar Sahib. The 
Court allowed the reception of that 
affidavit. It was thereafter that the 
plaintiff came forward with Application 


456 


No. 1470 of 1964 stating that after coming 
to know about the further affidavit of 
documents filed by the contesting defen- 
dants, she ransacked her old records and 
came across a thalaknama, that the said 
thalaknama had been preserved by. her 
mother Moosa Bi and that the same 
should be received. The Court allowed 
that application. That document is 
Exhibit P-1, A certified extract from the 
nikha register, Exhibit D-1, produced by 
the defendants, shows that Moosa Bi 
was married by one Mahomed Ansar 
Sahib on 24th November, 1919. At that 
time, Moosa Bi had not attained puberty. 
On her behalf her paternal uncle, 
Mahomed Masthan Sahib, acted as her 
guardian. The plaintiff does not dispute 
her mother Moosa Bi had been married first 
by Mahomed Ansar Sahib, The plain- 
tiff can succeed only if she proves that 
the said marriage between Moosa Bi and 
Mahomed Ansar Sahib was not subsisting 
at the time of the alleged marriage 
between Moosa Bi and Abdul Rahman. 
It is for the purpose of establishing that 
contention that the plaintiff relies upon 
Exhibit P-1. The contesting defendants 
attack Exhibit P-1 as a fabrication having 
been brought into existerice by the plain- 
tiff and her supporters recently for the 
purpose of this case. i 


11. Exhibit P-1 is in Tamil. It states 
that Mahomed Ansar Sahib had married 
Moosa Nachiar about 7 or 8 months back, 
that on account of various reasons in the 
two families and also for the reason that 
Moosa Nachiar had not yet attained 
puberty and was not of age, Mahamed 
Ansar Sahib, in the presence of the wit- 
nesses mentioned therein, dissolved the 
marriage by thalak. The witnesses, 
whose names are mentioned there, are 
Mahamed. Silar and Mahomed Ghouse. 
These persons are not examined, and 
no explanation is given for their non- 
examination. The thalak is said to have 
been pronounced in the presence of Hajee 
Mohamed Faziluddin. The said Hajee 
is no more. The seal of the Khasi is 
affixed in Exhibit P-1. The contention 
of the contesting defendants is that this 
seal is also a fabrication. No witness 
present at the time of the alleged divorce 
is examined by the plaintiff. P.W. 1 is 
the present Khasi having jurisdiction over 
the George Town arca in Madras. The 
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previous Khasi was his father, Mchamed 
Faziluddin, whose name is mentioned in 
Exhibit P-1, P.W. 1 admittedly does not 
know personally about the thalak referred 
to in Exhibit P-1. He was called by the 
plaintiff only to prove the alleged signature 
and the seal of his father found in Exhibit 
P-r. His evidence is that his father was 
maintaining separate registers, one for 
nikha and another for thalak, that if 
parties knowing Urdu came to his father 
for effecting thalak, the matter would be 
entered in the registe: and a copy of the 
extract would be given to each, husband 
and wife, that if parties knowing only 
Tamil came for divorce, the thalaknama 
would be prepared in triplicate, that one 
will be given to the husband and one to 
the wife and the third would be kept along 
with the records in the Khasi office and 
that ifsuch parties want the matter 
to be recorded in the nikka register, then 
they themselves would copy the matter in 
the register. He did not produce the 
nikha register maintained by his father in 
the year 1920 to find out whether Exhibit 
P-1 was copied in it or not. Nor was he 
summoned to produce the triplicate copy 
of Exhibit P-1, which should have been 
left with his father, if his evidence as 
regards the procedure followed by persons 
knowing only Tamil were true. He 
produced the nikha register maintained by 
him and that is Exhibit P-4. In that 
register, whick is maintained in Urdu, 
there are two entries in Tamil. P.W. 1 
does not say that he had occasion to see 
Exhibit P-1 before he gavs evidence. On 
the question as to when exactly he saw it 
for the first time, he gave conflicting evi- 
dence. At one place he said that he 
saw the document for the first time after 
he got into the witness box. Another 
version is that he had seen it the day before 
he gave evidence. But, ultimately he 
said that he saw the document only after 
he got into the witness box. His evidence 
is that he was informed even before he 
was summoned, about the purpose for 
which he was going to give evidence. But 
curiously at that time he was not shown 
the document about which he was going 
to speak. After looking into the seal in 
Exhibit P-1, he said that the seal con- 
tained the words ‘‘ Government Khasi, 
servant of religion, ’ Following the religion 
of Islam, George Town, Madras’, But, 
in cross-examination -he admits that his 


i) 
fathér was' appointed as Government 
Khasi nly in the year 1928 and:that the 
seal issued by the Government was with 
him. When he was questioned’ as to 
what had happened to t ki 

Exhibit P-1, he said that he did not know 
tnything about it. Admittcdly, ‘he. had 
mo occasion to sce that seal at all. 
he was qucsticned as to the basis upon 
which he asserted that the seal found in 
Exhibit P-1 was that of his father, he 
said that because that seal contained his 
father’s name, designation and profession. 
he was able to certify that it was his 
father’s seal. There is no substance in 
this evidence. He also asserted that the 
signature found in -Exhibit.P-1 was that 
of his father. .To support that version, 
he produced the passport, Exhibit P-2, 
and the.power-of-attorney, Exhibit P-3, 
executed by his father, which, according 
to him, contain the signature of his father. 
I am unable to find any similarity between 
the purported signature of his father in 
Exhibit P-1 and those found in Exhibits 
P-2 and P-3. I donot think that this is a 
safe way of deciding the truth or other- 
wise of Exhibit P-1. On his own show- 
ing, itis clear from the evidence of P.W. 1 
that his father could not have affixed the 
seal given to him after he became a 
Government Khasi in the year 1928 to a 
document which is said to have come 
into existence in the year 1920. It is, 
therefore, rightly contended on behalf of 
the contesting defendants that with the 
help of P.W. 1 the seal that was used by 
his father after he became Government 
Khasi in the year 1928 was affixed in 
Exhibit P-1. 


12. To prove thé aliga marriage 
between Moosa Bi and Abdul Rahman, 
the plaintiff examined Sheik -Mohideen, 

P.W. 3, who claims'to be a relation. I 
shall presently advert to his evidence on 
the question of marriage. . For the present 
it is sufficient to refer to his evidence about 
the thalaknama. His version is that the 
said marriage took place in his house and 
that at that time Abdul Rahman showed 
the thalaknama in the presence of four or 
five persons and represented that there 
was nothing wrong in his marrying Moosa 
Bi as sbe had already. beed divorced by 
her first husband.: This evidence was 
given evidently with a view to, give an air 
of truth to Exhibit P-1, He’was cross- 
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examined in detail on. that aspect.: He 
gaye conflicting versions regarding the 
Custody of the thalaknama, One Musthan 
Sahib was the junior pateinal uncle ‘of 
Moosan Bi. P.W. 3 stated that the said 
Masthan Sahib and Abdul Rahman went 
to the Khasi and got the thalaknama. If 
that version were true, the document pro- 
duced into Court could not have been the 
copy given to Moosa Bi after the alleged 
divorce. But P.W. 3 changed his version 
subsequently and said that the thalaknama 
was already with Masthan Sahib 
and that at the time of the marriage Abdul 
Rahman got it from Masthan Sahib 
and produced it before the persons who 
had assembled to witness the marriage. 
On the question as to whether Masthan 
Sahib was alive or not at the time of the 
alleged marriage of Moosa Bi and Abdul 
Rahman, P.W. 3 gave conflicting versions. 
At first he said that Masthan Sahib had 
died prior to the alleged marriage. 
Subsequently, he changed that version and 
said that Masthan Sahib'was alive at the 
time of the marriage but did not attend 
the marriage. While P.W. 3 was ques- 
tioned as to the need for showing the 
thalaknama at the time of the marriage, he 
said that the public, who attended the 
marriage, raised the question as:to how 
a woman, who had already been married 
by another person, could be re-married 
and that thereupon only, to satisfy the 
public, Abdul Rahman produced the 
thalaknama. But at the same time, he 
would have it that before the marriage 
took place, negotiations went on, that 
all the members of the family were aware’ 
of the divorce and had no doubt whatso« 
ever about it and that inasmuch as 
nobody entertained any doubt -about thé 
divorce, the marriage was fixed up. "It is 
the allegation in the plaint that the 
alleged marriage was celcb~atcd-without 
pomp and publicity. In those’ circvms‘ 
tances,’ it passes one’s comprelrensicn as 
to how the public would have attended 
the marrizge and would haye raised 
objections as spoken to by P.W., 3.. It 
appears to me that P.W. 3 out of fertile 
imagination has invented an occasion fer 
the alleged thalaknama being shown 
to a congregation, forgetting that in-the 
nature of things such an incidént was-not 
- To avoid further questions being 
put to him, P.W. said that Abdul 
Rahman: by having the document í in Hi 
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hand read out the contents in Tamil. 
When he was questioned whether he took 
the document and read it by himself, he 
replied in the negative. The evidence 
of P.W: 3 on this aspect is artificial and 
unconvincing, 


13. The evidence of the plaintiff is also 
unconvincing as regards Exhibit P-1. I 
have already referred to the absence of any 
pleading about the alleged divorce. The 
plaintiff was questioned as to when for the 
first time she saw the She 
said that her Advocate had impressed 
upon her about the importance of the 
thalaknama and that thereupon she 
promised to make a search and trace it 
out. Her version is that during the life- 
time of her mother, she gave Exhibit P-1 
to her and thereupon she placed it in the 
Quran and that when her advocate asked 
her about the ¢thalaknama, she searched 
the Quoran and found it inside. To the 
further questions put to her she said that 
she is in the habit of reading Quran daily 
and that on all the occasions when she 
read the Quran she saw the thalaknama, 
kept inside the Quran. If this version 
were true, her version that she ransacked 
the old records and came across the 
thalaknama, is liable to be rejected. As 
already pointed out, th: burden lies 
heavily upon the plaintiff to prove that 
the marriage between her mother Moosa 
Bi and Ansar Sahib was not subsisting at 
the time when she, the plaintiff, was born 
to Moosa Bi by Abdul Rahman, and in 
order to establish this contention she 
should have taken all the reasonable 
steps to establish that the said marriage 
had been dissolved. If really she, the 
plaintiff, had been secing the thalaknama 
every day, it is most unlikely that she 
would not have handed it over to her 
husband or her sister’s husband both of 
whom are admittedly helping her in the 
conduct of this case, knowing fully’ well 
that she was sought to be disinherited 
by the defendants on the g-ound that she 
was not the legitimate daughter of Abdul 
Rahman. Asa matter of fact, the plain- 
tiff admits that her attention was drawn 
by her advocate as regards the defence 
raised by the defendants and that the 
advocate impressed upon her-the impor- 
tance of the thalaknama for the purpose 
of establishing her case. The plaintiff 
says that she promised to makea search of 
her records to find out the thalaknama, 
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lf her version that the thalaknema was kept 
in the Quran and was being seen by her 
every day were true, the first and foremost 
thing she would have done was to take 
it and hand it over to her advocate, not 
at the time when it was produced into 
Court, but at the earliest opportunity 
when the suit was filed. Having regard to 
these circumstances, I have no doubt in 
holding that Exhibit P-1 is not a true 
document and that it is not safe to be 
acted upon. 


14, P.W. 3 is the only witness who 
speaks about the alleged marriage 
between Moosa Bi and Abdul Rahman. 
He claims relationship with Moosa Bi. 
According to him, the mother of Moosa 
Bi was the cousin sister of his father. He 
admits the marriage between Moosa Bi 
and Ansar Sahib. But he would, however, 
say that he did not attend that marriage. 
According to him, after Moosa Bi left her 
first husband, she took up residence in his 
house having regard to the relationship 
and subssquently went over to live with 
Abdul Rahman and Dawood Bi, the 
fourth defendant. During that time, 
according to him, illicit intimacy develo- 

between Moosa Bi and Abdul 
Rahman, and to such intimacy the fourtb 
defendant took objection. His further 
version is that the fourth defendant came 
over to his father who was then said to 
be alive and complained about the illicit 
intimacy and that the matter was talked 
over resulting in Abdul Rahman agreeing 
to marry Moosa Bi as his second wife. 
Acco-ding to P.W. 3, though the relation- 
ship between Abdul Rahman and Moosa 
Bi was to start with illicit, marriage was 
settled upon because the fourth defendant 
Dawood Bi was not of souvd health, 
and if Abdul Rahman married Moosa Bi, 
she could be of help to the family and 
could run the family. Itis also his evi- 
dence that the understanding was that 
after the marriage, Moosa Bi would. join 
her sister and take care of her and run 
the family. This is, according to P.W. 3, 
the prime reason for Abdul Rahman. 
marrying Moosa Bi as his second wife in 
spite of there being.objections to marrying 
the wife’s sister. But, curiously, after the 
alleged marriage, Moosa Bidid not join 
her sister, but continued to live in a hut 
in Badsha Garden in Mylapore, on a rent 
of Rs. 7, per month, whereas the fourth 
defendant and Abdul Rahman were 


tij 


living in a house of their own at Pudupet. 
The evidence of P.W, 3 is full of inconsis- 
tencies, as: to where Moosa Bi lived after 
the alleged marriage, His version is that 
the marriage took place in 59, Badsha 
Garden, which was said to be his own 
residence. At one place he says that 
even after the marriage Moosa Bi con- 
tinued to live in that house for a period of 
10 years and thereafter shifted to another 
house in the same locality. His another 
version is that for 20 years, Moosa Bi 
lived with him. He claims to have lived 
as a member of the family of Moosa Bi 
even in the house to which she is ‘said 
to have shifted. If the object of Abdu] 
in marrying Moosa Bi as his 
second wife was only to run the house- 
hold on account of the alleged illness of 
thé fourth defendant, it is unlikely that 
Moosa Bi would have been allowed to 
continue to live in the house of P.W. 3 
for about 10 years after the marriage. 
Even after: shifting from the house of 
P.W. 3, Moosa Bi admittedly did not live 
with the fourth defendant. She is said 
to have taken up a residence nearby on a 
rent of Rs. 7 per month. It is'important 
to remember that in course of time Abdul 
Rahman amassed considerable properties 
including residential houses, in one of 
which the fourth defendant and her 
children were ‚admittedly living. But 
strangely Moosa Bi lived only in a rented 
hut and did not live in any of the houses 
purchased by Abdul - Rahman, The 
puerile explanation of P.W. 3 is that when 
called to live with the fourth defendant, 
Moosa Bi preferred to stay in a rented 
house saying that she wanted to live in a 
locality where she was familiar, The 
explanation, has no substance. .' 


15. The version of P.W. 3 is that to bring 
about harmony between the fourth defen- 
dant and Moosa Bi, his father ‘settled 
the marriage between Abdul . Rahman 
and Moosa Bi.’ If really that was the 
object and ifreally the intention of Abdul 
Rahman in marrying Moosa Bi was to 
find a suitable person to run the house- 
hold, it is not likely that Moosa Bi would 
have preferred to live away from the 
family and was content to live in a rented 
hut throughout ‘her life. Admittedly, at 
the time of 'the alleged marriage Debar, 
elder brother of Mcosa Bi, and Masthan 
Sahib, paternal uncle of Moosa Bi, were 
alive, but those two close relations ‘did nót 
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attend the alleged’ marriage. These 
persons were admittedly having houses of 
their own. But the alleged marriage 
did not take place in any of those houses. 
P.W. 3, who was questioned about these 
facts, did not offer any explanation. If 
the alleged marriage was the result of 
family discussion and settlement, it is 
unlikely that such close relations as the 
brother and paternal uncle would have 
avoided a.tending the marriage. 


16. I. have: already indicated what, 
according to Mahomedan law, are the 
essentials of a valid marriage. The 
details of the ceremony are set out by Mir 
Ahmed, J., in Ghulam Kuba Bibi v, 
Mohammad Shaft', as follows :— 


“l... it is customary to send a rela- 


tion of the woman to her inside the 
house accompanied by two witnesses. 
The relation asks the girl within the 
' hearing of the witnesses whether she 
` authorises him to agree to the marriage 
on her behalf for the dower, money 
offered by the husband. She explains 
to her the details of the dower proposed. 
When the girl says ‘ yes’ or signifies 
her consent by some.other method, the 
three persons come out. . The future 
husband and thosc three persons are 
then placed before the Mullah. The 
Mullah asks the boy whether he offers 
to marry the girl on payment of the 
specified dower. He says‘ yés’. Then 
the relation, who had gone inside, tells 
the Mullah tHat he is the agent of the 
girl. The Mullah asks him whether 
` he agrees to the marriage on payment of 
the specified dower. The relation says 
' © yes’, The witnesses aré present thére 
. so that if the Mullah has. any doubt 
he should question them as:to whether 
the relation is a-duly authorised agent 
of the girl. Directly both sides have 
said ‘ yes’ the Mullah reads the ‘scrip- 
tures and the marriage is complete.” .. 
When P.W. 3 was questioned about the 
details of the marriage, he said that no 
Khazi officiated in, the marriage as 
Abdul Rahman married his wife’s sister. 
It is no doubt true that the presence of. a 


-Khazi is not absolutely essential for the 


validity of a marriage. But the version 
of P.W. 3 is that one Aboobacker recited 
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fathia, That Aboobacker is not examined 
and he is said to’ be not a relation. 
According to P.W. 3, some residents 
of Pudupet and Mylapore were also 
invited and those persons were present at 
the time of the marriage. None of them 
is called to corroborate his version. P.W 
3 was questioned as to whether in addition 
to the reciting of fathia what other rituals 
were performed. He said that distribu- 
tion of sweets, laddu and pan-supati 
was made, that fathia was recited, that 
dua was asked for, and that blessings were 
given by the elders saying that the couple 
should live long. He wound up bis 
answer by saying that nothing else was 
done. Hardly what according to P.W. 3 
were done are sufficient to satisfy the 
requirements of Mahomedan law for the 
validity of a marriage. No -doubt, the 
absence of a witness may render the 
marriage only, irregular, but certainly the 
other formalities, that is, asking the girl 
and other details referied to above, are 
indispensable and theze can be no valid 
matriage without the essential require- 
ments being complied with. 


17. On behalf of the plaintiff, comment 
was made upon the non-examination of 
the fourth defendant. It was contended 
that from her non-examination, necessary 
adverse inference should be drawn against 
her. There is no substance in this 
argument. The reason for the non- 
examination of the.fourth defendant is 
given by the plaintiff herself by admitting 
that the fourth defendant is mentally ill. 
Therefore, nothing turns upon the non- 
examination of.the fourth defendant. . 


18. Ifreally Abdul Rahman had married 
Moosa Bi as his second wife, one would 
expect him to take up residence with 
Moosa Bi even though the latter might 
have p-eferred to live in a rented house. 
But the admission of P.W. 3 is that even 
after the alleged marriage, Abdul Rahman 
and the fourth defendant continued to 
live in their house at Pudupet, whereas 
Moosa Bi was living in a rented house in 
Badsha Garden. His fucther version is 
‘that Abdul Rahman only visited Moosa 
Bi in her residence. This mode of visit- 
ing alone continued till the death ‘of 
Moosa Bi. Thisis incompatible with the 
existence of marital relationship. On 
the other hand, such visits ae only con- 
sistent with the case of the contesting 
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defendants that there was only illicit 
intimacy between Abdul Rahman and 
Moosa Bi. It is the case of the plaintiff 
that Abdul Rahman purchased properties 
not only in his name but also in the names 
of defendants 1 to 4. The contesting 
defendants do not admit that.the pro- 
perties standing in their names were pur- 
chased by Abdul Rahman. Conceding 
for the sake of argument what the plaintiff 
contends is true, it should be examined 
whether Abdul Rahman similarly best- 
owed his bounty on Moosa Bi and her 
children. Significantly not a single item 
of property was purchased by Abdul 
Rahman either in the name of Moosa Bi 
or in the names of the plaintiff and the 
fifth defendant. That again is consis- 
tent with the defence that Abdul Rahman 
did not give Moosa Bi the status of a 
wife. The fifth defendant is elder to the 
third defendant by 8 years. The latter 
was married to the ninth defendant even 
during the life-time of her father, Abdul 
Rahman. But, though the fifth defen- 
dant was elder by eight years, she 
remained unmarried at the time of the 


- death of Abdul Rahman, and her marriage 


was celebrated only after the death of 
Abdul Rahman, This circumstance is 
mentioned on behalf of the contesting 
defendants as improbabilising the case 
that the fifth defendant is the legitimate 
daughter of Abdul Rahman. When the 
plaintiff was questioned about this cir- 
cumstance, she said that the third defen- - 
dant attained puberty before the fifth 
defendant attained puberty and therefore 
her marriage was celebrated. first. 
Hardly this can be a satisfactory reason 
for celebrating the marriage of a younger 
sister before the marriage of the elder 
sister. But a suggestion was made to the 
second defendant on behalf of the plaintiff 
in cross-examination to the effect that the 
third defendant became: friendly with 
the ninth defendant even before the ` 
marriagz and that, therefore, her marriage 
was celebrated first. The second defen: 
dant denied that suggestion. That sugges- 
tion appears to be devoid of truth. The 
circumstance that the fifth defendant; 
who is elder to the third defendant, by 
eight years, was married long after the 
marriag> of the third defendant, is not 
consistent with the normal practice 
obtaining in a family whe e the -elder 
girl would be married before the younger 
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girl is married. This circumstance 
supports the case of the contesting defen- 
dants that. the plaintiff and the fifth 
defendant are not the half sisters of the 
third defendant. 


19, Reliance.is placed on behalf of the 
plaintiff upon the fact that Abdul Rahman 
continucd to have cohabitation with 
Moosa Bi for a long period and that from 
that circumstance, the presumption of 
lawful marriage could be drawn. No 
doubt, as pointed out by the Supreme 
Court in ‘Mohamed Amin and others v. 
Vakil Ahmed and others!, if a. man and a 
woman had cohabited "continuously and 
for a p-olonged period, the p:esumption 
of lawful marriage -would arise and it 
would be sufficient to establish a lawful 
marriage between them, But, this is, 
however, subject to the condition that 
there should not have been an unsur- 
mountable obstacle to a marriage. 
continuance of cohabitation is not suffi- 
cient to raise a p~esumption of marriage. 
To raise such a presumption, it is also 
necessary that there should be not only 
continued cohabitation but ‘the continued 
cohabitation .under circumstances from 
which it could reasonably be inferred that 
the cohabitation was a cohabitation as.a 
man and wife without obstacle- to the 
form of marriag: being gone through 
between them. In this case, there was the 
obstacle that Moosa Bi was the wife of 
another person and the said marital 
relationship is not proved to have been 
terminated at any time validly. 


20. Abdul Rahman celebrated the 
marriage of the plaintiff on 14th Novem- 
ber, 1946, ‘That marriage was attended 
by PW. 3.. Exhibit P-4 is the nikha 
register in which the marriage is recorded. 

The name of the bzide is mentioned as 
Fath'ma Bi, daughter of Abdul Rahman 
Sahib. The signature | ‘of Abdul Rahman 
in the nikha register is Exhibit P-4 (e). 

Strong reliance is placed on behalf of the 
plaintiff upon the description of the bride 
in the nikha register as showing that 
Abdul Rahman himself acknowledged 
the plaintiff as his’ daughter, and it is 
contended that such acknowledgment is 
sufficient to establish the paternity of the 
plaintiff. I have already referred to the 
decision of the Privy Council in Habibur 
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Rahman v. Altaf Ali1, where their Lordships 
have recognised the use of presumption for 
proving legitimacy in case where direct 
proof of marriage is not possible, 
Acknowledgment of paternity is no doubt 
substantive evidence—vide Sadik Husain 
Khan v. Hashim Ali. Khan*. If a person 
acknowledges another to be his son or 
daughter, he must be taken to mean his 
legitimate son or daughter, unless the 
contrary appears—vide Fuzeelun Beebee v. 
Omdah Beebee and Shah Jonah Ali’, But 
where marriage is disproved or ‘where 
marriage is not possible at all, mere 
acknowledgment of paternity is insufficient 
to establish legitimacy. As pointed out b 
the Privy Council in Fatma Binti Hafidih v. 
Administrator General, Zanzibar‘, in cases 
where the question to be determined is 
whether there has been a marriage 
between the parents, something more than 
a mere acknowledgment of paternity is 
required. The mere admission of pater- 
nity in no way establishes anything but 
a casual union and more is required to 
show the existence of the marriage bond 
if the existence of.that bond is to be 
derived from association alone without 
any preceeding ceremony. The father 
may accept his parenthood without 
intending to make the child legitimate.’ 
Once, however, a marriage is established, 
an acknowledgment of paternity is enough 
to hold the marriage to be valid. ‘Though 
acknowledgment of paternity is substan- 
tive evidence, it does not raiss an irrebutta- 
ble presumption. The acknowledgment 
merely proceeds upon the hypothesis of a 
lawful union between the parents. But, 
where in a case like this, the union, to 
start with, was illicit, strong evidence is 
required to show that the acknowledgment 
was made with the intention of conferring 
legitimacy. The presumption of legiti- 
macy is destroyed on account of the initial. 
illicit relationship that admittedly existed 
between the plaintiff’s mother and Abdul 
Rahman. I have al-eady pointed out 
that the evidence of P.W. 3 regarding 
the alleged marriage between Moosa ‘Bi 
and Abdul Rahman is not believable for 
sevéral reasons. In these circumstances, 
the mere admission by Abdul Rahman 
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that the plaintiff is his daughter, does 
not mean that the plaintiff was his legiti- 
mate daughter. Even an illegitimate 
daughter is also a daughter. The fact 
that the plaintiff is not described in the 
nikha register Exhibit P-4, as an illegiti- 
mate daughter, cannot by itself entitle 
her to claim legitimacy. 


21. After the death of Abdul Rahman, 
defendants 1 and 2 celebrated the 
marriage of the fifth defendant. Exhibit 
P-16 is the marriage invitation issued by 
them. In that invitation, it is stated that 
the fifth defendant was the daughter of 
Abdul Rahman and sister of defendants 1 
and 2. All that I have said about the 
deséription of the plaintiff, found in the 
register Exhibit P-4, apply cqually to the 
description of the fifth defendant in the 
aforesaid marriage invitation. -The evi- 
dence of the second defendant is that 
because the fifth defendant was b-ought up 
by his father, and was also the daughter 
of their aunt, she was described as the 
daughter of their father and as their 
sister, At the-time of the marriage of. 


the fifth defendant, her mother was no 


more and there was no other relation to 


celebrate her marriage. In those’ cir-' 


cumstances, there is no reason to dis- 
believe the evidence of the second defen- 
dant. aes 


22. Mr. Viswanathan, appearing for 
the plaintiff, in the course ofhis argu- 
ments, put forward a new point which was 
not thought of either in the plaint or in 
the course of the evidence. He contended 
that as shown in the nikha register Exhibit 
D-r relating to the marriage of Moosa Bi 
with Mahomed Ansar Saheb, Moosa 
Bi was a minor represented by her paternal 
uncle and that under the Mahomedan law, 
it was open to Moosa Bi to repudiate that 
marriage. He contended that from the 
fact that she married Abdul Rahman, 
it can be taken that she repudiated the 
first marriage. Under the Mahomedan 
law, a boy or a girl, who has not attained 
puberty is not competent to enter into a 
contract of marriage, but he or she may 
be contracted in marriage by his or her 
guardian, The right to contract a 
minor in marriage belongs successively 
to (1) father, (2) paternal grandfather, 
how highsoever, and (3) brother and 
other male relations on the father’s-side 
in order of inhesitance, When a minor 
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has been contracted in marriage by the 
father or the father’s father, the marriage 
is valid and binding and cannot be annul- 
led by the minor on attaining puberty. 
But, where a marriage is contracted for a 
minor by any guardian other than the 
father or father’s father, the minor has 
the option to repudiate the marriage 
on attaining puberty. This right is 
technically called ‘‘ option of puberty ”. 
By the Dissolution of Muslims Marriages 
Act, 1939, all restrictions on the option of 
puberty in the case of a minor girl whose 
marriage has been arranged by a father 
or gcandfather have been abolished. 
That Act does not apply to this case, 
Under that Act, the right to repudiate 
the marriage should be exercised before 
the person attains the age of 18 provided 
that the marriage has not been consum- 
mated. In paragraph 275 the learned 
author Mulla in ‘Principles of 
Mahomedan Law’’—16th Edition, obser- 
ved thus: 


“The mere exercise of the option of 
repudiation does not operate as a dis- 
solution of the marriage. The repud- 
ation must be confirmed by the Court. 
Until then, the marriage subsists, and 
if either party to the marriage dies, the 
other will inherit from him or from her,’ 
as the case may be”. 


Decisions are not uniform on the question 
as to whether an order. of the Court is 
necessary to give effect to the repudiation. 
It is unnecessary to go into that question 
in -this case as the exercise of the right 
of option of puberty is a matter of plead- 
ing and proof, and there is no evidence to, 
show that the marriage between Moosa 
Bi and Mahomed Anser Sahib was not 
consummatcd, except what we find in the 
disputed thalaknama Exhibit P-1 in which 
it is said that Moosa Bi was a minor. I 
have already pointed out that no reliance 
can be placed upon this document. 
There is no substance in the argument 
that the alleged marriage between Moosa 
Bi and Abdul Rahman should itself be 
taken as an act of repudiation, for, that 
marriage itself is not proved and it is 
begging the question to rely upon that 
alleged marriage as establishing the 
repudiation of the first marriage. There 
is also the further fact that if Moosa Bi 
had repudiated the marriage, there was 
obviously no need for the alleged divorce 


f 

i 
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upon which: the entire case of the plaintiff 
rests. Thus, there is not only no pleading 
and evidence on the exercise of ‘ option of 
puberty’ but also ther: is the inconsistency, 
arising out' of the case of divorce which 
the plaintiff has put forward. Therefore, 
there is no substance in the belated a 
ment advanced on behalf of the plaintiff. 


23. To recapitulate the foregoing dis- 
cussion :—The plaintiff bas not come 
forward with a specific case of divorce 
between Moosa. Bi and Mahomed Ansar 
Sahib, though she was put on notice that 
her mother had been already married to 
another person. There is no proof of 
divorce. Admittedly, the intimacy bet- 
ween Moosa Bi and Abdul Rahman was 
to start with, illicit. There is no proof 
that the rélationship was legalised by ‘a 
valid marriage. Throughout her life, 
Moosa Bi was kept in a hut away from 
the family house and she did not partici- 

te as a member of the family. At no 
time Abdul Rahman recognised Moosa 
Bi as his wife. The acknowledgment of 
the plaintiff and the fifth defendant by 
Abdul Rahman as his daughters is in no 
way inconsistent with the case of the 
defendants|that they were his illegitimate 
daughters.’ It was obviously on account 
of all these circumstances that the plain- 
tiff was content to call h2rself as the foster 
daughter of Abdul Rahman when she 
executed the release deed Exhibit P-14, to 
which I shall presently refer. For all 
these reasons, I find issues 1 to 3 agni 
the plaintiff. 


24. Tuk to 6 and 11:—Exhibit P-14 
dated 2nd May, 1958, is a deed of release 
executed by the plaintiff in favour of 
defendants'1 to 4 in respect of the pro- 
perties ofi Abdul an. In that 
release deed the plaintiff stated that she 
was brought up by Abdul Rahman as 
his foster daughter, that she had no 
manner of;title to any of the properties 
of Abdul Rahman and that at the request 
of defendants 1 to 4 she executed the 
release deed, The case of the plaintiff, 
as put forward in the ‘plaint, is that 
she was made to execute the document by 
practice of fraud, misrep-esentation and 
undue influence. Her case is that she 
was not put on notice of the contents and 
effect of the document and that she came 
to know it only subsequently. On the 
other hand, the case of the contesting 
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defendants is that fully realising her status 
the plaintiff executed the release deed. 
The document is in English, The plain- 
tiff is a markswoman. Therefore, th 
burden lies upon the defendants to prove 
that the document was explained an 
interpreted to her and was executed with 
knowledge of its contents—vide Kwamin 
Bassayin v. Bendentu ID}, An attempt was 
made in the course of the argument to 
the effect that the plaintiifis, besides being 
illiterate, a purdahnasin lady and that 
greater responsibility was there on the 
defendants to convince the Court that 
the plaintiff voluntarily executed the 
document knowing its effect. Such a 
plea does not find a place in the plaint, and 
as such it is unnecessary to consider it. 
In support of her case put forward in the 
plaint the plaintiff gave evidence, She 
said that after the death of Abdul Rahman 
she was taken by defendants 1 to 4 to 
their house; that those defendants repre- 
sented that a document was necessary 
from her to enable them to collect the 
outstandings of. Abdul Rahman and that 
believing that representation she executed 
the document. This version does not 
find a place in the plaint. The plaintiff 
seeks to have the release deed set aside 
onthe ground of fraud, misrepresenta- 
tion and coercion which are circumstances 
which would normally invalidate aj 
transaction. But the plaint is singular] 
silent as to the details of the alleged fraud, 
coercion and misrep‘esentation. The law 
enjoins a duty upon the plaintiff und 
Order 6, rule 4 of the Code of Civil 
Procedure, to set out the details. of the 
alleged invalidating circumstances. Th 
following observation of the Superme 
Court in Bishundeo Narain v. Seogeni Rai*, 
is useful in this connection : 


ON eenas if there is one rule which is 
better established than any other, itis 
that in cases of fraud, undue influence 
'. and coercion, the parties pleading it 
must set forth full particulars and the 
case can only be decided on the parti- 
culars as laid. There can be no depar- 
. ture from them in evidence. General 
allegations are „insufficient even to 
“,amount to an averment of fraud of 
which any Court ought to take notice 
‘However strong the language in which 
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they are couched may be, and the same 
applies to undue influence and coercion”. 


On this simple ground of absence of 
necessary plcadings as to the alleged 
practice cf fraud, coercion and misrepre- 
sentation, the plaintiff is bound to fail 
as regards her attack on the release deed. 


25. The release deed was attested by one 
Govindarajan and Nagoor Pichai. The 
said Nagoor Pichai was also an indentify- 
ing witness before the Sub-Registrar at 
the time of the registration of the docu- 
ment. The said Nagoor Pichai is the 
ninth defendant. The plaintiff admits 
that Nagoor Pichai is her aunt’s son and 
that there was always very good relation- 
ship between them. As a matter of 
fact, at the time when she gave evidence 
she admitted the continued existence of 
good relationship, She does not say as 
-to why he should have joined hands with 
the contesting defendants in obtaining 
the document from her by keeping her 
in darkness as to its contents and effect. 


26. The evidence of the second defen- 
dant, D.W. 3, shows that the plaintiff 
approached him with a request to give her 
‘something as she used to receive some 
bounty from his father during his lifetime, 
that he consulted his brother and others 
and offered to give a house property and 
that the plaintiff agreed to accept that 
offer. He also said that to avoid any 
possible dispute, he asked the plaintiff to 
execute a deed of release and that accord- 
„ingly the plaintiff executed the deed of 
‘release. His evidence also shows that 
when he talked over the matter to the 
plaintiff’s husband, the latter insisted that 
the- property which was proposed to be 
given to the plaintiff should be conveyed 
in favour of the plaintiff, though he, the 
second defendant, was not willing to 
accept that suggestion, but was willing 
to execute a conveyance in favour of the 
children of the plaintiff. That, accord- 
ing to. the second defendant, is the reason 
why the’ plaintiff’s husband did not attest 
Exhibit P-14. Exhibit P-15 is a regis- 
tration copy of a settlement deed executed 
by defendants 1 to 4 in favour of defen- 
dants 6 to 8, children of the plaintiff, 
Under that settlement, the plaintiff was 
constituted as the guardian of her minor 
children. The property comprised in 
the settlement belonged ta Abdul Rahman, 
‘The evidence of the plaintiff shows that 
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“she accepted the settlement on behalf of 


her children. The p-operty comprised in 
the settlement is 67, Labbai Street. The 
plaintiff admits that after the settlement 
deed, she began to occupy a portion of 
that building, and that the rent: payable 
by the tenants occupying the remaining 
portions was being collected and -paid 
over to her. She says that the said collec- 
tion was made by the second defendant 
for some time and thereafter by her 
husband She, no doubt, says that she 
was not aware that the. house had been 
settled on her children. She cannot be 
believed in thatrespect It is not her case 
that when money was paid to her she was 
made to understand that such payment 
represented her share in the income of the 
estate of Abdul Rahman. On the other 
hand, a perusal of her evidence shows that 
she was fully conscious of the’ fact that 
what was paid to her represented the 
rent piid by the tenants occupying the 
remaining portions of 67, Labbai Street. 
That circumstance is consistent with the 
case of the contesting defendants that the 
plaintiff accepted the settlement, took up 
residence in a portion and received the 
rent realised from the remaining portion. 
For these reasons, I find issues 4 to 6 and 
It against the plaintiff. 


27. Issue 7 does not arise, as the fifth 
defendant, on whose pleading this has 
arisen, has settled her disputes with the 
contesting defendants. | 


28. Issues 8 and 9 :—The plaint B and C 
schedules each consist of 6 items of 
immovable properties. | The controversy 
is as to whether all these belonged to 
Abdul Rahman or not. ‘A decision on 
this controversy is necessary even though 
the plaintiff is not entitled to any relief, 
because a decrec has to be passed in favour 
of the third defendant as regards her 
share in the properties that belonged to 
her father. Some properties stand in 
the name of Abdul Rahman and some 
do not. Item 1 of the B schedule was 
purchased by Abdul Rahman under 
Exhibit D-3 on tcth January, 1938. 
Item 2 was purchased in the names of 
Abdul Rahman and fourth defendant 
under Exhibit D-4 dated 17th January, 
1949. In the absence of any evidence to 
show that the name of the fourth defen- 
dant was included only nominally, it has 
to be held that both the vendees are 
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ay | 


equally entitled to the property. As 
regards item 3, there is no document of 
title, and the contesting defendants do not 
dispute the fact that this item belonged to 
Abdul Rahman. Item 4 was purchased 
by Abdul Rahman under sale deed 
Exhibit D-10 dated 29th August, 1957. 
Item 5 was purchased by defendants 
1, 2 and 4 under Exhibit D-2 dated 5th 
April, 1935. The case alleged in 
the plaint is that these defendants had 
no means and that the property was 
purchased by Abdul Rahman with his 
funds. Though the plaintiff give evi- 
‘dence to the effect that all the properties 
were purchased only, by Abdul Rahman, 
no satisfactory reason is given as to why 
Abdul Rehmin purchased some pro- 
perties in his name and some in the names 
of others. .The evidence of the second 
defendant shows that he had. his own 
means as also his brother the first defen- 
dant. Therefore, there is no reason 
to hold why th: ostensible title as regards 
item 5 should not p-evail. As regards 
item 6, though there is no document, the 
contesting defendants admit that it 
belong:d to Abdul Rahman. Thus, out 
of the six items described in the plaint 
B Schedule, those that belonged to Abdul 
Rahman were items .1, 3,-.4, 6 and half 
share in item 2, “° 


29. Thetitle toitem 1 ofthe C Schedule 
stands in the name of the second defen- 
dant—vide Exhibit D-7, dated17th March, 
‘1956. The title to item 2 stands in the 
name Of the ninth defendant—Exhibit 
D-15. There is no document of title 
as regards item 3. But the second defen- 
dant claims it as his own. There is no 
evidence to show that it belonged to the 
estate of Abdul Rahman. The second 
defendant claims title to item 4and that 
claim is established by the title deed 
Exhibit D-8 dated gist January, 1957. 
The title to item 5 stands in the names of 
defendants 1 to 4—vide Exhibit D-5. 
Item 6 stands in the name of the second 
defendant—vide Exhibit D-12. Thus, the 
evidence does not establish that any of 
’ the items in the plaint€ Schedule belonged 
to Abdul Rahman. | : 


30. The plaint D Schedule sets.out five 
item3 of outstandings, which according to 
the allegation in the plaint, belonged to 
Abdul Rahmin. The contésting. defen- 
dants do not admit that claim. The 
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second defendant claims item 1 which is a 
mortgage debt due under Exhibit D-9 
dated 16th March, 1957 executed by a 
person of Ranipet. I have already 
referred to the. evidence of the second 
defendant that he has his own independent 
earnings. There is no evidence to rebut 
that contention, Item 2 of that schedule 
is a sum of Rs. 8,000 said to be due from 
Maracoir Brothers of Pudupet. The - 
document securing the loan ig not pro- 
duced, But there is 2 reference to the 
mortgage payable by those parties to the 
second defendant with a principal of 
Rs. 7,500 under the sale deed. Exhibit 
P-21 obtained by the fourth defendant 
on goth December, 1961. Under that 
sale deed, the fourth defendant was direc- 
ted to discharge the mortgage due to the 
second defendant, There is no evidence 
to show that either the mortgage or the 
sale amount belonged to the estate of 
Abdul Rahman, There is no evidence as 
regards the remaining three items descri- 
bed in the plaint D Schedule. Thus, none 
of the items in that schedule is available 
for partition. The plaint E Schedule is 
said to consist of stock in trade which is 
valued at Rs. 50,000, There is no evi- 
dence to support this claim and therefore 
‘my finding in that the said schedule is not 
available for partition. 


31. For the foregoing reasons, I find 
that the items available for. partition are 
items 1, 3, 4, 6 and half share of iteém’2 
of the plaint B Schedule. , 


32. Issues 12 and 13:—There is a vague 
allegation in the written statement of 
the fourth defendant that mahar amount 
is due to her. But no evidence has been 
let in that respect. It is also-alleged by 
defendants 1, 2 and 4 that Abdul Rahman 
left a debt of Rs. 1,800 and that they had 
discharged it, On these two issues there 
is no evidence, These two questions are, 
therefore, left open for adjudication in 
the final decree p-oceedings. If the 
miha- amount is payable to the fourth 
defendant and if defendants 1, 2 and 4 
had discharged the debt pleaded by them, 
necessary p-ovision will be made in the 
final decree as regards these items. - ` 


33. Issues 14 and 15:—-The tenth defen- 
dant claims the benefits of the Madras 
City Tenants’ Protection-Act in item 4 
of the plaint ‘B Schedule. His claim igs 
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said to have been established in the judg- 
ment of the City Civil Court, Madras, in 
O.S. No. 1653 of 1937. A copy of the 
penn in that suit is not produced. 

owever, the parties before me did not 
controvert the claim of the tenth defen- 
dant. Therefore, item 4 shall be parti- 
tioned subject to the said right of the 
tenth defendant. 


34. Issue No. 10:—In view of 
finding that the plaintiff and the sifth 
defendant are not the legitimate daughters 
of Abdul Rahman, it follows that the 
heirs to the estate of Abdul Rahman are 
defendants 1 to 4 (defendants 1 and 2 
sons, the third defendant daughtcr and 
the fourth defendant his widoow). Defen- 
dants 1 to 4 are entitled to shares as 
follows : 


Defendant 1’s share: 14/40 
Defendant 2’s share : 14/40 
Defendant 3’s share ; 7/40 
Defendant 4’s share : 5/40 


35. On 6th January, 1960, the third 
defendant executed a deed of release in 
favour of defendants 1, 2 and 4 giving 
vp her interest in the estate of her father 
in consideration of defendants 1, 2 and 
4 executing a settlement in favour of 
her minor daughter, 11th defendant. 
“That settlement is in respect of the house 
property No. 17,'Venkatachala Achari 
Street, Pudupet, Madras. That pro- 
perty is not included in the suit.. Defen- 
dants 1, 2 and 4 on the one hand and the 
third defendant on the other have entered 
into a compromise in and by virtue of 
which the parties have agreed that the 
release deed executed by the third defen- 
dant and the settlement deed executed by 
defendants 1, 2 and 4 shall be ignored and 
shall not be acted upon and that No. 17, 
Venkatachala Achari Street, Pudupet, 
Madras, shall be brought into the family 
hotchpot to be made available for division 
among the heirs of Abdul 

The 11th defendant is represented by 
Mr. Ahmed Sheriff, Advocate, who was 
appointed Court guardian, The said 
guatdian has filed a statement setting 
out the aforesaid compromise and certify- 
ing that-the compromise is beneficial to 
the interest of, the minor - inasmuch as 
under the compromise the third defen- 
dant gets her legitimate share in the estate 
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of her father and that ultimately, the 11th 
defendant bzing the daughter of the 
third defendant will get that share. The 
compromise is sanctioned and recorded. 

It would thus follow that the properties 
available for partition in view of the com- 
promise are items 1, 3, 4, 6 and half share 
cfitem 2 of the plaint B Schedule and the 
aforesaid 17, Venkatachala Achari Street, 
Pudupet, Madras. Defendants 1 to 4 
are entitled to shares.as already indicated. 


36. Issue 16:—In the result, there will 
be a preliminary decree for partition of 
‘the aforesaid items and for allotment of 
the aforesaid share of the third defendant 
in those items. The plaintiff will pay 
the Court-fee payable on the plaint, she 
having been permitted to sue in forma 
pauperis. The parties will bear their own 
costs in other respects. The parties 
are at liberty to apply for the appoint- 
ment of a Commissioner to effect division. 


V.S. Order accordingly. 


IN THE HIGH COURT OF JUDE 
CATURE AT MADRAS. 
Present:—T. Ramaprasada Reo 
Ramanuyjam, FF. ` 


E. Venkatakrishna Reddy and 
others 





tia G. 


Appellants* 


D. A 


Minor Amarababa and others Respondents. 


(A) Hindu Law—. aur ont Samily—Minor co- 
parceners—Undivided interest—Natural. guar- 
dian or guardian appointed by Court—No 
power of sale even for benefit or necessity. 


The father who obtained the suit pro- 
perties in a partition in the joint family, 
died in 1947 leaving behind him, his 
widow two minor sons and a minor 
daughter. In a suit for specific per- 
formance of the contract of sale of the 
entire joint family proporties entered into 
by the mother repzesenting her minor 
sons, 


Held :—Neither the natural guardian 
nor the guardian appointed under the 
Guardian and. Wards Act has any power 
to sell the undivided interest of a minor 


rw 
t 


* Appeal No. 220 of 1964. 





18th December, 1970, 


Mo 


coparcener of a joint family even for 
necessity of for benefit. [Para. 14.] 


(B) Hindu Minority and Guardianship Act 
(XXXII of 1956), sections 6 and 12—Natural 

ian— Joint family property—Exclusion of 
minor’s undivided interest—Foint family pro- 
perty in the; management of an adult male 
msmber—No| Court other than High Court may 
appoint guardian for undivided interest of 
minor coparcener. 


Section 6 of the’ Hindu Minority and 
Guardianship .Act of 1956, defining a 
natural guardian, excludes minor’s un- 
divided interest in joint family property 
‘from, the operation of that section and 
section 12 imposed a prohibition against 
the appointment of a guardian by a 
Court other, than the High Court in res- 
t of an undivided interest of a minor 
in a joint family property when such joint 
family property isin the management 
an adult member of the family. 
1 : : [Para. 14.] 


(C) Hindu Liaw—Guardianship—Foint family 
—Coparcensrs all minors—Guardian for entire 
Joint family propertyp—Court may appoint. 


Though a Court will not appoint a guar- 
dian for the undivided interest of minor 
member of a joint family yet if there be 
no adult male member in the joint family 
and all the coparceners are minors it can 
undoubtedly appoint’a guardian for their 
joint estate’ until one of them attains 
majority, when the entire estate is to be 
handed over to him as the kartha of the 
joint family.: [Para, 16.) 
(D) Hindu Law—Guardian—Manager— 
May be an adult male or female—Mother on 
behalf of eldest minor may be the manager— 
Mo in management of ‘entire joint family 
property—No | other guardian to be appointed. 


It has been held that the management of 
the joint family and its affairs can be taken 
up not only by an adult male member of 
the family but also by a female member of 
the family like the mother. When the 
mother is in actual management of the 
joint family properties including the un- 
divided interest of its minor members, 
section 12 prohibits a guardian being 
appointed in such a case as there is 
an adult member in management of the 
property. It is true that a mother 
cannot be a coparcener in a joint family 
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but it cannot be denied that she is a 
member of the joint family. [Para 19.] 


Where the eldest son who would naturally 
be the kartha or the manager of the family 
is incapacitated by minority from acting 
as manager the mother who is the natural 
guardian of the eldest minor can take the 
place of that manager and fully represent 

the minors. [Para, 20.] 

(E) Specific Performance—Hindu Law— 

Joint familyp—Minority of all coparcensrs— 

Mother, natural guardian, in management of 

entire properties—Contract of sale of entire 

Joint family property for benefit and necessity— 

Valid—May be specifically enforced against 

minors—Specific per formance—Discretionary 

remedy—Refusal of relief in enforcing contract 
on behalf of minors—Principles. 

The mother acting as the natural 
rdian of the eldest son who is the 
tha of the joint family, or as the 

natural guardian of all the minor co- 

parceners as one group and of the pro- 
perty of that group as a whole would have 
authority to enter into a contract of sale 

‘for the benefit or for the necessity of the 

minor coparceners, [Para, 23.] 


On facts: The transaction entered into by 
the mother is for necessity and for the 
benefit of the minors, intended to dis- 
charge the antecedent debt existing for a 
long number of years and in respect of 
their only property lying.in a far off 
place without easy access and without 
irrigation facilities and yielding insuffi- 
cient income inadequate for the main- 
tenance and education of the minors 
and with a view to purchase a house in 
Madras.where they were living. 

{Parg. 24.] 
Also held: A contract of sale entered into 
by the mother as natural guardian on 
behalf of the minor children in respect 
of the entire joint family property for 
necessity and for their benefit can be 
specifically enforced against the minors. 

[Para, 23.] 
It is well established that the existence of 
a valid and enforceable contract cannot 
in itself deprive the Court of its discre- 
tionary power to refuse to enforce the 
contract, if the supervening circumstances 
obviously affect the interest of the minors. 
In all transactions affecting a minor, there 
is a paramount duty resting on ‘the 
Court not to put its seal on transactions 
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affecting his interest. Therefore, though 
the contract might be valid and otherwise 
enforceable, if at the time the Court is 
asked to enforce it, it transpires that the 
circumstances have so changed that it 
would obviously be unjust and detri- 
mental to the intc-ests of the minor to 
enforce it, the Court may well in the 
exercise of its discretion rcfuse to give a 
decree for specific perfomance. 

[Para. 29.] 


On facts, the contract of sale appears to 
be a distress sale. The value of the pro- 
-perty has also considerably increased in 
the meanwhile. The Court will decline 
to enforce specific performance. 


(F) Transfer of Property Act (IV of 1882), 
section 53-Ad—Part per formance—Contract— 
Performance two months after sanction by 


Court in regard to sale of minor's property— 


Purchaser managing to get into possesston even 
on the date of contract—If can invoke benefit of 
section. a 


The contract of sale proceeded on the basis 
that the contract has to be performed with- 
in two months after the sanction by the 
District Court is obtained for the sale on 
behalf of the minors. The parties could 
not have prtly p:rformed the contract on 
the date of the contract when they inten- 
ded the performance only on a future 
.date after obtaining the sanction of Court. 
Therefore, the purchasers managing to 
get into possession even on.the date of 
the contract would not clothe them with 
the protection under section 53-A of the 
Transfer of Property Act. [Para. 28.] 


Appeal against the deczce of the Court 
of the Additional Subordinate Judge, 
Chingleput, dated 2nd January, 1964 in 
Original Suit No. 118 of 1961. d 
V. -Vedantachari, T. Ramaswamy Ayyangar, 


N. Nagaraja Ayyar, and N. Veeramani, 
for Appzllants. í : 


N. Sivamani, and M.V. Krishnan, for 
Ist and grd Respondent. i 
N. Ramachandran and N. Narayanaswami, 
for 4th Respondent. . 
The Judgment of the Court was delivered 
by . : 


Ramanujam, F.—This is an app:al against 
the decision of the learned Subordinate 
Judge, Chingleput in O.S.No, 118 of 
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1961 dismissing the suit filed by .the 
plaintiffs-app2llants for specific perfor- 
mance of a contract of sale dated gth 
October, 1959 for a sum of Rs. 25,300 
entered into by the fourth defendant- 
fourth respondent for herself and on behalf 
of her two minor sons and a daughter, 
respondents 1 to 3 herein or for recovery 
of the amounts p3id to the fourth defen- 


dant and damages. 


2. The plaintiff’s case -was as follows: 
The fourth defendant, the mother of 
defendants 1 to 3 for herself and as 
guardian of her childen agæed to sell 
items 1 to 55 of the suit properties for a 
consideration of Rs.25,000 on gth Octo- 
ber,1959. The terms ofthat agreement, 
Exhibit A-1 were that the plaintiffs 
should discharge the defendants’ debts 
both secured and unsecured, out of the 
sale consideration that on payment of the 
balance of the consideration the fourth 
defendant will execute a sale as ag eed, 
and that the fourth defendant had to 
obtain the sanction of the District Court 
for the sale of the suit p-operties on behalf 
of her minor children, The fourth defen- 
dant applied for sanction to the District 
Court for the sale of the suit properties 
under section 8 of the Hindu Minority 
and Guardianship Act, 1956-:and the 
District Court, Chingleput, after cxamin- 
ing the fourth defendant granted the 
sanction sought for by its ozder dated 7th 
September,’ 1960 in O.P. No. 20 of 1960, 
While ganting the sanction the Court 
discussed the evidence of the fourth defen- 
dant and held that the alicnation sought 
to be made was beneficial to the minors, 
as the fourth defendant had to discharge 
certain antecedent family debts and also 
others incurred for the maintenance of 
the minors. The Court, : howev r, 
imposed a condition that the balance of 
the consideration after discha ging the 
debts should be. deposited in Court to be 
drawn out by the fourth defendant for 
purchasing a house at Madras for the 
minors,. by filing a separate application. 
In pursuance of the agveement for sale 
wherein the plaintiffs had been asked to 
discharge the two secured debts due by 
the defendants to two cveditors, the 
plaintiff had paid Rs. 9,875 to discha ge 
the total liability by way of secured 
debts, besides payin, a sum of Rs. 3,590. 
to the fourth defendant on various dates 
from and out of the sale consideration for 
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the maintenance of the: defendants and 
also for discharging certain sundry debts 
bo-rowed by the fourth defendant by way 
of pledge of jewels etc. Subsequent to 
the original ag-eement dated gth October, 
1959, it was found that some of the items 
were omitted to be included in the agree- 
ment of sale as originally ag-eed, and these 
items, that is, items 56 to 60 of the plaint 
schedule were also subsequently included 
as part of the property to be sold under 
Exhibit A-1 for a consideration of 
Rs. 300, making the total consideration as 
Rs, 25,300. Possession of the suit items 
was also handed over to the plaintiffs in 
pursuance of the contract of sale. They 
expected that the fourth defendant will 
execute the sale deed after the order of 
the District Court sanctioning the sale. 
But the fourth defendant with ultcrior 
motives not only omitted to intimate them 
the fact of sanction- by the District Court 
but also caused the removal of the 
casurina trees stealthily on 7th February, 
1960, and 22nd February, 1960 from 
the suit properties, which trees also 
formed part of the sale ag-eement: 
As soon as the plaintiffs came to know cn 
22nd February, 1961, about the sanction 
of the District Court for sale. of the suit 
p-operties, they called upon the fourth 
defendant to cxccute the sale decd as 
agreed. But she, after evading the 
issue for some timc, ultimately refused 
to execute the sale-deed. In view of the 
refusal of the fourth defendant to execute 
the sale deed .and in view of the fact 
that the plaintiffs had paid large amounts 
to the defendants and their creditors 
aggregating to Rs. 13,465 and had spent 
large. amounts for improving the lands 
and raising casuarina therein, they moved 
the District Court in I.A; No, 112 of 1961 
secking permission to deposit the balance 
of the consideration in O.P. No. 20 of 
1960. But the. District Court, on the 
objections raised by the fourth defendant, 
held that the said application was not 
maintainable and that the remedy of 
the. plaintiffs was only to file a regular 
suit. The plaintiffs were, therefore, con- 
strained to file the. present suit for specific 
porformance of the contract or in the 
alternative for the r2¢overy of the amcunt 
paid to the.defendants and their creditors 
and for damages a 


3: The suit was resisted by the defen- 
dants 1 to 3 on the ground that the pro- 


VENKATAKRISHNA REDDY"». AMARABABU (Ramanujam, J.). 


469 


perty agreed to be sold were worth not less 
Rs. 50,000 and that there was no necessity 
for nor was there any benefit by the pro- 
posed alienation, that the two mortgage 
deeds directed to be discharged were not 
pressing debts, and that the agreement of 
sale entered into by the fourth defendant 
is invalid and not binding.on them under 
the Hindu Law. They also urged that 
the contract to sellwas brought about 
by false represcntation and undue influe- 
nce, that the sanction of the District 
Court, Chingleput had been obtained 
by false representations and that in any 
event the plaintiffs were unable to per- 
form their part of the contract within 
the time stipulated in the agreement of 
sale. They also denied that possession 
of the suit p-operties was given to the 
plaintiffs in pursuance of the agreement 
of sale but stated that the plaintiffs had 
trespassed into the suit properties after the 
disputes arose. 

4, The defence of the fourth .defendant 
was that there was no pressure for pay- 
ment the mortgage debts, that there 
were no sundry debts borrowed by her 
by the pledge of jewels ctc., which had 
to be discharged, that she received only 
Rs. 3,165,in small amounts, that the 
possession of the properties was never 
delivered to the plaintiffs, that the plain- 
tiffs were not willing to perform their 
part of the contract, that there has been 
no valid compliance of the order of the 
District Court sanctioning the sale and 
that in any event the plaintiffs were not 
entitléd to the discretionary relief of 
specific performance. ` 


5 One of the issues, (issue 6) at the trial 
was as to whether the plaintiffs are entitled 
to specific performance in respect of items 
Nos. 56 to 60 of the plaint schedule which 
were not included in the original agree- 
ment but is said to have been included 
subsequently by agreement of parties. 
On that issue the lower Ccurt found that 
the sanction of the District Court related 
only to the p-opcrties referred to in the 
original agreement, Exhibit A-1 that that 
the subsequent inclusion of the said’items 
in Exhibit A-3 by makng cn -endorse- 
ment on the agreement of sale Exhibit ‘A-1 
on the ground of mistake would not bind 
the minors, that the application for sanc- 
tion Exhibit A-11 and the order, of sanc- 
tion, Exhibit A-12 did not refer to the 
said items,-and that -the agreement 
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Exhibit A-3 to include other properties 
in the original agreement which was not 
valid and binding on defendants 1 to 3, 
cannot be enforced. This finding of the 
lower Court has not been seriously chal- 
lenged before us and the learned Counsel 
for the appellants fairly conceded that the 
appellants ‘cannot successfully attack the 
said finding. 


6. On the issue (issue 1) as to whether 
the agreement Exhibit A-1 relied on by 
the plaintiffs was, obtained by misrepre- 
sentation and coercion as alleged in the 
written statement the lower Court found 
that the defendants have not shown that 
the agreement, Exhibit A-1 was obtained 
by misrepresentation etc., and that the 
same was not vitiated for that reason. 
The learned Counsel for the respondents 
did not contest that finding, Even 
otherwise. the conduct of the fourth 
dcfendant in applying for and getting 
the sanction from the District Court for 
the sale showed that she was a willing 
party to tte agreement. Hence we are 
accepting the finding of the lower Court 
on that issue, 


7. On the issues (issues 2 and 3) whether 
the suit agreement Exhibit A-1 was bind- 
in on the minor defendants, and whether 
it could be specifically endorsed as against 
them, the lower Court held that the 
agreement of sale was not valid and binding 
onthe minor defendants, and tkat the 
plaintiffs were not entitled to enforce 
the same and obtain a dectee for specific 
performance. Tne lower Court also held 
that the plaintiffs have not strictly corn- 
plied with the order of sanction of the 
District Court, as the first plaintiff had 
paid amounts to the tune of Rs. 3,590 to 
the fourth defendant, and taken possession 
of the suit properties even before sanction, 
of the District Court to deposit the balance 
of the sale procceds into Gourt. In this 
view there was no compelling necessity to 
sell the entire suit items and the agreement 
to sell the entire suit propertics was not 
beneficial to the minor defendants. In 
taking that view it had taken note of the 
following facts: the value of the’ lands 
as gathered from Exhibit A-1 is too low 
compared with the market value of the 
lands in that locality at that time, the 
suit properties would yield substantial 
income, and for discharging the two 
mortgages aggregating to Rs. 9,875 it was 
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not necessary to sell the entirety of the 
suit items. The lower Court therefore 
dismissed the plaintiffs’ suit for specific 
performance based on its finding on the 
issues 2 and 5 as to the validity and binding 
character of Exhibit A-1 on defendants 1 
to 3, and as to the right of the plaintiffs 
to have the specific performance as against 
them. 


8. In this appeal the learned Counsel for 
the appellants attacks the finding of the 
lower Court that the agreement Exhibit 
A-1 executed by the fourth defendant is 
not valid and binding on defendants 1 to 3, 
that the plaintiffs are not entitled to get 
specific performance of the said agreement 
of sale and that the plaintiffs are not 
entitled to any damages as claimed. It is 
contended by the learned Counsel that 
the suit lands were situate in an out of the 
way place without a proper access in an 
uninhabited village, that the paternal 
uncle of the minor defendants 1 to 3 was 
giving endless trouble to the minors and 
interfering with their enjoyment of the 
properties, that there were two antecedent 
mortgage debts binding on the minors 
which had to be discharged, that funds 
also were required for maintaining and 
educating the minor children that it is in 
these circumstances the fourth defendant 
entered into the agreement of sale Exhibit 
A-1 considering the transaction to be 
beneficial to the minors, and that the 
evidence of the fourth defendant before 
the District Court, Chingleput, in O.P, 
No. 20 of 1960, clearly established that the 
agreement of sale under Exhibit A-1 came 
to be executed out of necessity and for the 
benefit of the minor defendants 1 to 3. 
It is also contended that the plaintiffs who 
had agreed to purchase the lands from 
the fourth defendant under Exhibit A-1 
had entered into the transaction -b2na 
fide that they discharged the two antece- 
dent mortgage debts on the suit property 
by paying a sum of Rs. 9,875 besides pay- 
ing a sum of Rs. 3,590 for the maintenance 
of the minor defendants and for discharg- 
ing sundry debts, and that they~ had 
deposited the balance of the consideration 
into Court. It was further contended that 
the finding of the lower Court that the 
plaintiffs have not acted in accordance 
with the directions given in the order of 
sanction of the District Court cannot be 
upheld for the reason that the plaintiffs 
have been paying the said amounts in the 


tij 


hands of the fourth defcndant for discharg- 
ing the sundry debts due by the family 
and such payments cannot be ignored, 
and that in the facts and circumstances of 
this case the lower Court should have 
granted a decree for specific performance 
especially when the sale has been sanc- 
tioned by the Court. 


9. The learned Counsel for the respon- 
dents, however,raised a new point before 
us that the’ agveement of sale under 
Exhibit A-1 is invalid in law as the fourth 
defendant had no authority to sell even 
for necessity, the undivided interest of 
defendants 1 and 2 in the joint family 
property left by their deceased father, 
that even the sanction obtained from the 
District Court under Exhibit A-12 cannot 
clothe her with the power to alienate the 
minors’ interests and that as such the suit 
for specific performance of such an invalid 
agreement for sale cannot be maintained. 
Though before the lower Court the defen- 
dant-respondents successfully contended 
that the sanction granted by the District 
Court is without jurisdiction, they did 
not raise the specific plea now raised 
before us that the fourth defendant had 
no authority to sell the minors’ interest 
in the suit properties as a mother and 
natural guardian either under the Hindu 
Law or under the Hindu Minority and 
Guardianship Act, 1956, even for neces- 
sity or for binding purposes. 


10. Therefore, the two substantial 
points that are to be considered in this 
appeal are: (1) Whether the fourth defen- 

t was competent to execute the agree- 
ment of sale under Exhibit A-1 either 
under the general Hindu Law or under 
the provisions of the Hindu Minority 
and Guardianship Act, 1956, in her- capa- 
city as the mother of defendants 1 to 3 and 
@) whether the proposed alienation is 
or necessity and binding purposes of the 
family or for'the benefit of. the. minors so 
as to bind them, if the fourth defendant is 
held- empowered to’ alienate the suit 
properties on-behalf of the minor defen- 
dants 1 to 3. ; 


11. Before dealing with the said two 
points in controversy, we would like: to 
set out a few facts which.are relevant. 
The suit properties and some others were 
originally owned by the. joint family 
consisting of one Govindaswami and. his 
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brothers. In a partition suit, O.S. No. 70 
of 1943, on the file of this Court, the suit 
properties were allotted to the said 
Govindaswami. After the said partition, 
the property was being managed by 
Govindaswami on behalf of the joint 
family. Govindaswami died so1ietime 
in or about 1947, leaving behind him 
children defendants 1 to 3, and his widow, 
the fourth defendant. Even during his 
lifetime he had, as a kartha of the family 
borrowed on a simple mortgage, Exhibit 
A-51, dated roth January, 1945, from one 
Govindaraja Chetty a sum of Rs. 3 500 
for the purpose of discharging certain 
pré-partition debts. For non-payment of 
the said mortgage dcbt, the said Govinda- 
raja. Chetty attempted to sell the mort- 
gaged preperty through Messrs. Murray 
and Company on 17th December, 1947, 
and with a view to avert the said sale the 
fourth defendant, for herself and on behalf 
of her minor sons, defendants 1 and 2 
borrowed a sum of Rs. 1,000 from one 
K.N. Ramaswamy Chetty by executing a 
deed of simple mortgage, Exhibit A-52, 
dated 17th December, 1047, and another 
sum of Rs. 5;500 from one Lakshmi Ammal 
for the same p e on a simpl mort- 
gage Exhibit A-15, dated 27th January, 
1948. With the amount borrowed under 
Exhibit A-15 the debts due under the 
mortgages Exhibits A-51 and A-52 had 
been discharged. Under Exhibit A-13, 
dated 20th December, 1954 the fourth 
defendant for heiself and on behalf of 
her minor sons had usufructuarily mort- 
gaged some of the items of the suit pro- 
perty of a total extent of four acres and 
50 cents for Rs. 400 for purpose of meeting 
the family expenses and for discharging 
certain sundry debts. As the mortgagee, 
Lakshmi Ammal was pressing for the 
discharge of the mortgage under Exhibit. 
A-15 and as she was not able to realise 
the mortgage amount from the defendants 
she assigned the said mortgage in favour 
of one Balarama Reddiar for a consi- 
deration of Rs. 4,000 by assignment deed 
Exhibit A-31, dated 6th November, 1956. 
By a notice Exhibit A-27, dated 26th 
January, 1959 the said Lakshmi Ammal 
informed the defendants about the said 
assignment in favour of Balaram Reddiar 
and directing them to pay the mortgage 
amount with interest to the assignee, 
The assignee, Balarama Reddiar issued a 
notice Exhibit A-28, dated rgth January, 
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1959 calling upon the defendants to pay- 


the mortgage amount under Exhibit A-15 
with accrued interest under threat of 
filing a suit to recover the mortgage debt. 
The fourth defendant as mother and 
guardian of defendants 1 to 3 had also 
incurred debts to the tune of Rs. 4,0co for 
the purpose of maintaining and educating 
the minors, and also for meeting thc 
expenses of litigation which has been going 
on since the death of their father between 
them and tkeir uncle Parasuram Naicker. 
Parasurama Naicker taking advantage 
of his residence n-ar the suit properties was 
causing considerable harassment to the 
defendants and was actually’ cutting, 
carrying. away the crops from some of the 
suit lands. For preserving tbe suit pro- 
perties from the constant interference 
from the uncle, Parasuram Reddiar, 
proceedings had to be initiated ayainst 
him involving considerable expenses. 
This necessitated the borrowing by the 
fourth defendant. Further, the suit lands 
were situate are Puzhudhivakkam village 
of Ponneri Taluk and the access to the 
said lands from Ennore backwaters in 
only by boat. The village wherein the 
properties are situated is practically un- 
inhabited and there were no sources of 
irrigation for the cultivation of the lands, 
and even the wet lands have to mainly 
depénd upon rain for proper cultivation, 
The other lands which arc'dry are such 
only casuarina could be grown. Even 
the casuarina crops which were raised by 
the defendants in some years were cut 
and carried away by the uncle who was 
residing near the suit lands, while the, 
defendants were living in Madras, far 
away from the suit lands. It is in these 
circumstances the fourth defendant nego- 
tiated for the sale of the property and 
entered into the agreement of sale Exhibit 
A-1 with the’ plaintiffs in the suit. The 
fourth defendant, who is the widow of 
Govindaswami, is entitled to certain rights 
under the Hindu Women’s Right to Pro- 
perty Act, 1937. The third defendant 
who. is the daughter of Govidaswami 
is not entitled to any share in the suit 
properties but is entitled to be maintained 
out of the joint family properties. Defen- 
dants 1 and 2 are the only two surviving 
co-parceners of the joint family after the 
death of their father. Defendants 1 to 3 
and the properties of the joint family were 
being maintained by their mother and 
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guardian, the fourth-defendant.° It is in 
the light of these facts the two points set 
out above have to be considered. 
12. On the question as to the authority 
of the fourth defendant to sell the suit 
properties, the learned Counsel for the 
appzllants contends that the fourth defen- 
dant as the mother of defendants 1 and 2 
is entitled to sell the properties on behalf 
of the, minors for necessary and binding 
pu-poses or for bencfit and that she had 
also obtained the requisite peimission 
from the Court under section 8 of the 
Hindu Minority and Guardianship Act, 
1956. The learned Counsel -referred to 
the decision of the Privy Council in 
Subrahmanyam v. Subba Rao, in support 
of his plea that the powers of the mother 
as.a guardian to enter into a contract on 
behalf of her minor son for purposes 
binding on the minor cannot be disputed. 
The question for consideration in that 
case was with respect of a contract for sale 
entered into by the mother of a minor 
son as his guardian, who should be con- 
sidered as the ‘‘ transferor’? within the 
meaning of section 53-A of the Transfer 
of Property Act and the Judicial Com- 
mittee held that the minor on whose behalf 
the contract was entered into by the guar- 
dian should be deemed to be the “ trans- 
feror” within the meaning of that section 
and as such when the transferee was put 
into possession, the minor on attaining 
majority in debarred from obtaining 
possession of the property. Their Lord- 
ships observed : 
“Their Lordships entertain no doubt 
that it was within the powers of the 
mother as guardian to enter into the 
.contract of sale of 29th November, 1935, 
on behalf of the respondent for the 
purpose of discharging his father’s 
debts, and that if the sale had been 
completed by the execution and regis- 
tration of a deed of sale, the respondent 
would have been bound under Hindu 
Law. As the sale was not so completed 
it is conceded by Counsel for the appel- 
lants that the p:escnt appeal must fail 
unless the appellants are entitled to 
the protection afforded by section 53-A 
cf the Transfer of Property Act. 
They are entitled to that protection, 
if, but only if the respondent . comes 
within the words “‘the transfeor or 
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- any other person claiming under him”; 
- If ‘he does, the section barg him from 
obtaining the relief claimed by him.in 

c the present suit ‘and the appeal must 
Succeed. ‘If he does not, the order for 
“possession made in his favour was right 

' >an the appeal: must be dismissed, D ory 


d fa 


13. As pointed out in that decisión, ‘there 
can benodoubtabout -the powers of; the 
mother in, the absence of the father, to 
enter into a contract, for the sale: of. the 
minor’s separate properties for., neces- 
sary and binding purposes under | the 
Hindu Law. . It.is well established that 
in respect of separate property of 
the mincr his father and in‘ his absence 
his mother willbe the natural guar- 
dian and it is permissible for the fathet 
and in ‘his absence ‘the mother to 
alienate such properties of the minor 
for a necessary and binding purpose. But 
an alienation by the father or mother for 
no necessity and. without any enquity by 
the alience as, to the existence of ‘the 
alleged necessity will not bind the minor, 
such an alienation, however, is not void 
but voidable, The position of a guar- 
dian under the Hindu Law was consi- 
dered by their Lordships of the Judicial 
Committee in the well known case in 
Hunoomanpersad Panday v.’ Mussumat 
Babooee © Munraj Koonwereet, -That 
decision recognised the power of a mana- 
ger or a guardian of a minor to.charge 
the ancestral estate by loan on mortgage 
provided the power had been: exercised 
by the manager or guardian in a case of 
need or for ue benefit of the estate. | 


14, However, in ‘respéct of the undivided 
interest of the minor ina ‘joint ‘family the 
position is different. ‘Neither the father 
nor the mother can, asthe’ minor’s 
natural guardian,’ alienate ‘such an ‘undi- 
vided interest of the minor: The members 
of a joint family governed by the Mitak- 
shara held the jcint. property as joint 
tenants and not as tenant-in-common, 
the Mitaksbara theory being. that each 
coparcener’s ' right. in the joint property 
extends to the ‘holder’ whereas ‘the 
Dayabhaga, doctrine is that each member’s 
right extends ito the share to which he is 
entitled on partition and not to the whole. 
From these two different _thcoretical 
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concepts about the nature of the joint 
right held by a.coparcener flow differ- 
ing legal conséquences. According to 
the’ Mitakshata -one member cannot 
alienate his undivided ‘interest in the 
joint faniily for he hads no definite share 
in it and when he dies his interest passes 
by survivorship ,as, he has no specifically 
definite share.as ‘such’ as might be’ claimed 
by the heirs of his separate - property. 
But according to Dayabhaga a co- 
parcener is: competent to,deal with his 
undivided’ share and.such share will not 
pass by ‘survivorship but will devolve 
on the heirs succeeding to his scparate 
property. But this prohibition against 
private alienation of the coparcener’s 
interest was held not to apply to involun- 
tary sales’in execution ‘of decrees obtained 
by creditors, Though the strict anti- 
alienation rule of the Mitakshara has 
been slowly departed from and it has 
now been held inaseries of decisions that 
a coparcener for valuable consideration 
can sell,. encumber or otherwise alienate 
his undivided interest in a joint family 
property, ‘it has been: consistently held 
that in respect of such undivided interest 
of a» coparcener ‘neither the natural 
guardian nor the guatdian appointed 
under the Guardians and Wards Act had 
any power to sell that interest even for 
necessity or for benefit. The distinction 
‘that obtained under tbe general Hindu 
Law between thé’ separate property of ‘a 
minor and his undivided: coparcenary inte- 
rest is kept‘up also wider the provisions 
of the’ Hindu, Minority and Guardian- 
ship Act of 1956. Section 6 of that Act 
which defines a natural guardian excludes 
minor’s’ ‘undivided interest in a ‘joint 
family property from, the operation of 
that section and section 12 imposed a 
prohibition against ' the appointment, of 

a guardian by a Court other than ‘the 
High Court in respect of an undivided 
interest of a minor in a joint family 
‘property. when such joint family property 
‘is in the ‘management of an adult member 
ofthe family. Therefore, itis not possible to 
hold that, the fourth defendant as 
the 'natural guårdian of the minor sons 
is' authorised to'sell the undivided inte- 
rest of the minors as such in the joint 
family properties either under the general 
Hindu Law or under the provisions of 
this Act.: But in this case the fourth 
defendant has purported to sell not the 
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undivided interest of the minors as such 
in the joint family property but the entirety 
of the properties acting as guardian of 
both the minors and the question is 
whether the agreement for sale of the 
entire joint family property of the minors 
is valid. 


15. Tt is well settled that no guardian 
can be appointed under the Guardians 
and Wards Act of the undivided interest 
of a minor -member of a joint family 
governed by the Mitakshara, the reason 
being that the Court’s interference by the 
appointment of a guardian would force 
the disruption of the joint family against 
the will of members thereof and that the 
undivided. coparcenary interest is not 
property of which a guardian, cae 
by the Court can take care. 


16. Trough normally a Court will not 
appoint a guardian for. the undivided 
interest of a minor member of a joint 
family, if there be no adult male member 
in the joint family and all the co-parcener 
are minors it can undoubtedly appoint 
a guardian for their joint cstate until 
one of them attains majority, when the 
entire estate is to be handed over to him 
as the kartha of the joint family. (Vide 
Bindaji v. Mathurabai+, Ramachandra v, 
Krishna Rao® and Seetha "Bai v. Narasimha”, 


17. In Suryanarayanamurthy v. Venkayya 
Panthulut, Govinda Menon and Basheer 
Ahmed Sayeed, JJ., held that where all 
the members of a joint family are minors, 
the Court has power under the ‘Guardians 
and Wards Act to appoint a guardian 
for the whole of the joint family property 
in case there are no adult male members, 
but that when once one of the minors 
becomes a major he is ipso facto entitled 
to the resumption of the entire property 
in his favour as he could act as the guar- 
dian of the other minors.. The question 
that was debated before them was as 
to whether the Court had the power to 
appoint a guardian in respect of two 
minors who alone constituted a joint 
family. The learned Judges, after refer- 
ring to the relevant earlier decisions on 
the point expressed that it is well esta- 





1. K LL.R. 30 Bom. 152. 
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blished that a guardian cannot be appoint- 
ed for the property of a minor member: of 
a joint family but that if all the sons'are 
minors the Court may appoint a guardian 
for the whole of the joint family properties 
until one of them attains majority. At 
page 299 of Mayne’s Hindu Law (10th 
edition), the learned author has stated 
as follows:— - 


“When all the co-parceners of! a 
Mitakshara joint family are minors, 
the Court can appoint a guardian of 
the property of the. minors, though in 
such a case as soon‘as the eldest member 
of the family attains’ majority, the 
guardianship ipso facto is determined as 
regards all the members”. 


18. In Commissioner of Income-tax v. 
Nandlal’, it has been observed : 


` “Tt is not necessary -to decide the ques- 

tion whether under the Guardian- 
ship Act a guardian could have’ been 
appointed in respect of the undivided 
interest of ‘the minors. There is 
authority for the proposition that when 
all the coparceners are minors a 
guardian can be peices for the 
whole number.” 


19, In Trimbak Rasji v. Lonkaran*, it 
has been observed that therc is nothing 
in the Hindu Law which absolutely 
forbids a minor, though a senior member 
of a joint Hindu family, from occupying 
the status of a managing member and 
that family, particularly. when such a 
scnior member has a canable guardian 
to represent him. Section 21 of the 
Guardians and Wards Act hes been 
relied-on im support of the said obser- 
vation. According ‘to that decision 
section 21 of the Guardians and Wards 
Act positively contemplates that a minor 
member can be a managing member of 
an undivided Hindu family and that the 
minor in order to be a managing member 
of the family need not be of an age 
capable of having a wife and a son, 
The learned author, D. F. Mulla: in his 
book on the principles of Hindu Law at 
page 590 (10th edition has observed) : 


“There is no rule of Hindu Law that 
ae managing member of an undivided 
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family should be an adult. 


He may 
be a minor” s 


On this aspect some light is thrown by 
the wording in section 12 of the Hindu 
Minority and Guardianship Act. That 
section says that where a minor has an 
undivided interest in joint family pro- 
perty and'the property is under the 
management of an adult member of the 
family, no guardian shall be appointed 
for the minor in respect of such undivided 
interest. The adult member of the 
family may be either male or female. 
If there is no adult member of the family 
in management then the prohibition 
contained .in section 12 will not apply. 
But if there isan’ adult member in manage- 
ment of the joint family property then 
the Court is prohibited from appointing 
a-guardian for the minor’s undivided 
interest „in! the joint family property. 
The section does not say that the adult 
member could only be a male member. 
If in case where there is no adult male 
member and all the members of the family 
are minors,ja guardian can be appointed 
by the Court with reference to the entire 
joint family property as has been held 
in Sitarama Rao v. Venkatarama Reddiar and 
others}, but! the guardian so appointed 
will have to relinquish the ‘guardian- 
ship when anyone of the minor members 
f the family attains majority. ‘Cases 
have also held that the management of 
the joint family and its affairs can be 
taken up not only by an adult male 

ember of the family but also by a female 

ember of: the family like the mother. 
When this adult mother is in actual 
management of the joint family p Operties 
including the undivided interest of its 
minor members, | section 12 prohibits a 
uardian being appointed in such a 
case as there is an adult member in 
management of the property. It is true 
a mother cannot be a .coparcener in'a 
joint family but it cannot be denied that 
she is a ‘member of the joint family, 
The question therefore is whether the 
fourth defendant as a natural guardian 
can dispose! of the property of the minors 
including their undivided interest for 
legal ‘necessity,. acting as a member in 
management of the joint family. — 

l 
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20. In Radha Ammal v, Commissioner of 
Income-tax, Madras!, Satyanarayana Rau 
and Viswanatha Sastri, JJ., held that a 
partnership entered into with a stranger 
by a Hindu mother on behalf of her minor 
sons‘acting as a kartha of the joint family 
is not a valid one on the reasoning that 
the rights conferred by the Hindu 
Women’s Rights to Property Act on a 
Hindu widow cannot have the cffect of 
converting her status into that of a 
coparcener to enable her to acquire a 
rep-esentative capacity as a kartha or 
managing member of the family and bind 
the minor members by entering into 
a partnership, that the right to become 
a manager of a joint Hindu family 
depended upon the fundamental fact 
that the peson on whom the right 
devolved was a coparcener of the joint 
family and the rights conferred by the 
Hindu Women’s Right to Property Act 
on a widow either individually or cumu- 
latively do not have the effect of confer- 
ring on her the status of a coparcener 
in the family nor do they clothe her with 
a right to represent the other members of 
the family and that coparcenership is a 
necessary qualification for the manager- 
ship of a joint Hindu family. The 
learned Judge in that case disag- ‘eed with 
the view taken by the Nagpur High 
Court in Commissioner af Income-tax, C.P. & 
Berar v. Lakshminarayan Raghunath?, where 
itwas held that the widow could validly 
represent the minors as kartha of the family 
having regard to her rights under the 
Hindu Women’s Rights to Property Act, 
1937.. Viswanatha Sastri, J., had however 
said referring to the ‘decision of the 
Nagpur High Court:, 


“The learned Judges of the Nagpur 
High Court state that the widow would 
be the manager of the joint Hindu 
family if her sons happened to be 
minors at the time of the death of her 
husband. She would be the guardian 
of her minor sons till the eldest of them 
, attains majority but she could not be 
the manager- of the joint family for she 
is not a -coparcener. If she were the 
manayer, then she should continue to 
be the manager for her life notwith- 


standing her sons’ attainment of 
majority”. 
1. (1950) 1- M.L.J. 399. 
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The said observations seem to suggest 
that though the mother cannot act as 
the kartha or managing member of the 
family, she can take up the management 
of the joint family properties as the 
guardian of the two minors who consti- 
tuted a joint family till the eldest of them 
attains majovity. The position therefore 
seems to be that though the fourth defen- 
dant ‘cannot rep-esent the joint family 
constituted by defendants 1 and 2 as 
its kartha, she can act as natural guardian 
on behalf of the minors till the eldest: of 
them ‘attains majority. It seems to us 
that as the first defendant who is the 
eldest son who would naturally be the 
kartha of the manager of the family is 
incapacitated by minority from‘acting 
as the manager and the other member, 
the second. defendant is incapacitated 
by still greater minority,. the fouth 
defendant, who is the. natural guardian 
of the eldest: minor who would naturally, 
be the managér can’ take the place of that 
manager as regards the other minors and 
fully represent them. .In this case the 
fourth defendant. was the natural guar- 
dian of her minor sons, defendants 1 and 
2 and in the ordinary course, the first 
defendant would have become the 
manager and. the sccond defendant, his 
brother would have been adequately 
represented by that manager. In the 
circumstances we think that the fourth 
defendant as the natural guardian! of the 
first defendant is'entitled to act as the 
manager of the joint family on his behalf 
and take up the management of the joint 
family properties even thovgh she cannot 
be acoparcener. 7, . - 


21. In Ghariboul - Lah v. Khalak Singh! 
while dealing with, the -validity of certain 
mortgages executed: by the mother of 
two minor sons with the consent of her 
adult son the Privy Council stated: 


“It has been well settled by a long 
series of decisions in India that a 
guardian of the property of an infant 
cannot properly be appointed in respect 
of infant’s interest in the property of 
_ an undivided Mitakshara family. And 
in their Lordships’ opinion those deci- 
sions are clearly right, on the plain 
ground that the interest of a member of 
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_ such a family is not individual property 
at all and that therefore a guardian, 
if appointed, would have nothing to 
do with the joint family property. 
And applying these observations to thè 
present case. Their Lordships think 
that the mortgages under consideration 

- were not mortgages by the guardian 
assuming the mother to have been a 
guardian, but mortgages by the family 
entered into by the kartha of the family 
with the concurrence of Jangil;' the 
only other adult member of the family 

“if indeed he was an adult.” : 

22. Venkataramanamurthy v. Subbayyammat 

went to the extent of holding that: 


“It is not in dispute that in the absence 
of father, mother is the natural guardian 
under the traditional Hindu Law. She 
can therefore enter'into an agrecment 
‘to scll the undivided interest in the 
joint family p-operty of her’minor son 
‘provided of course she acts ‘in the 
interest of the minor and for his benefit. 
Subject to that overriding consideration 
‘it cannot be argued that the mother 
who .is the natural guardian cannot 
enter ‘into the agreement to sell or 
' deal with the minor’s undivided interest 
in the joint family propetty.” 


With respect, we are not, however, 
inclined, to take that extreme view. ,,As 
already said, even a, natural guardian 
cannot deal with the undivided interest 
of a minor coparcener except when such 
natural: guardian is ‘thé kartha of the 
manager ofthe joint family. This is the 
view taken by this Court in Radha Ammal 
v. Commissioner of Incomse-tax, Madras? The 
Supreme Court in Commisstoner af Income- 
tax, M.P. v. Seth Govindram Sugar Mills®, 
had also affirmed the view that under the. 
Hindu Law, ccparcenership is a necessary 
qualification for the managership of a joint 
Hindu family and the widow not. being 
admittedly a coparcener, she has no 
legal qualification to become the manager 
of a joint Hindu family, after expressing 
that the view of the ,Madras High Court 
in Radha Ammal v. Commissioner of Income- 
tax, Madras?, is in accordance with well- 
settled principles of Hindu Law while 
that expressed by the Nagpur High Court 


1. (19661 An.W.R. 368. 

z 196 at Ti ito tt) 3 S.C 

A .T.J. : 6: C.R. 488; 
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in Commissioner af Income-tax, G.P. & 
Berer v. Lakshminarayan Raghunath1, is in 
direct, conflict with them. : 


23. ln the light of the legal position 
set out abòve we are inclined to takė 
the view, on the special facts of this casc, 
that, the fourth defendant acting as the 
mother ‘and natural’ guardian’: of the 
jae son who is the kartha, of the joint 
family, or as the natural guardian of all 
the minor coparcener’ as one group and 
of the property of that group as a whole 
did have authority to enter into the 
contract of'sale in question provided it 
was for the benefit ‘er for the necessity 
of the minor coparceners, 





24. The further question ihat remains to 
be considered is whether thé transaction 
has been entered into by the fourth defen- 
dant out of necessity and forthe benefit of 
the minor sons. It'has already beer noted 
that thcre has been an antecedent debt 
to be discharged by the joint family. to 
the extent of Rs. 9,875. e lands though 
large in extent cannot be said to have 
yielded sufficient income as the substantial 
portion of the' same is dry,' fit for raising 
casurina plantation. The fact that a debt 
of about Rs, 3,500 incurred by the father 

‘jin 1943 was not discharged’ till 1960 shows 
that the family was not in‘ receipt of any 
substantial ‘income ‘from’ the’ properties. 

The fourth defendant had to maintain her 
minor children, defendants’ 1 to 3 ‘and 
educate them. The view ‘taken by ‘thé 
lower Court that the properties are capa- 
ble of fetching a large income! ' seems to 
have been based on its inference only from 
the extent of the lands invélved and not 
with reference to any relevant data as 
to the actual income fiom the proper- 
ties during’ the years past. The’ lower 
Court’s view that there is no ‘néccssity 
for the 'alichation of all the properties by 
the fourth defendant cannot be accepted: 
It is true that the antecedent debt was 
only to the extent: of about Rs. \10,000 
and that the proposed alienation of the 
entirety of the properties may not nor- 
mally be justified. But having. regard to 
the situation. of the lands which jis in a 
far off village quite uninhabited, and 
having access only by boat-through-Ennore 
backwaters,-practically without any irriga- 
‘tion facilities, it cannot ‘definitely be stated 

- wehbe a ‘1 wae t a IES 1 > 
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as to, whether the fourth defendant will be 
able to succeed in selling a portion of the 
property just to discharge the antecedent 
debt. In this casc there is no evidence 
that apart from the suit properties the 
family bad any other property. The 
fourth defendant has to maintain the 
minor childien and to provide them with 
the necessitics of life till they are settled 
in life. In such circumstances it is but 
natural the fourth defendant might have 
thought, of disposing of the property which 
ig not capable of fetching any substantial 
income to the family for discharging the 
antecedent debt as well to purchase a 
house in Madras where they were living, 
with the balance of the sale proceeds 
In this case it cannot also be said that the 
plaintiffs as purchasers have not made 
sufficient ,enquiry as to the necessity. 
The evidence disclosed that they made 
sufficient enquiry before entcring into 
that transaction under Exhibit A-1 for 
the purchase of the suit properties. We 
therefore disagrce with the view of the 
lower Court and hold that the transaction 
under Exhibit A-1 is for necessity and for 
the benefit of the minors, Ths evidence 
of the fourth defendant before the District 
Court while obtaining sanction and the 
petition filed in support of that applica- 
tion clearly establish that it was not possi- 
ble to sell the suit properties pieccmeal. 
Hence the lower Court’s view that there 
has been an attempt at excessive aliena+ 
tion cannot be accepted. 


25. Though we have held that the con- 
tract to sell entered into by the, fourth 
defendant is valid, the question still is as 
to whether specific performance of such a 
contract entered into by the guardian 
for the sale of the minor’s properties can 
be had by the plaintiffs in this case. 
In Mir Sarwarjan v. Fakhruddin Mohammed 
Chowdhurit, the Privy Council bad to con- 
sider the question whether a contract to 
purchase land entered into by the infant’s 
mother was capable of being specifically 
enforced. It was held by the Judicial 
Committee that it was not within the 
comp tence of either of the manager of 
the minor’s estate or of the guardian of 
the minor, to bind the minor or the minor’s 
estate by a contract: for the purchase of 
immoveable property, that as the minor 
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was not bound by the contract as there 
was no mutuality and that consequently 
the minor could not obtain specific perfor- 
mance cf the contract. This decision 
held the field for many years. But later 
the Judicial Gommittce in Subramanyam v. 
Subba Reo, upheld the contention that a 
guardian’s contract for the sale of the 
mino1’s immoveable property was specific- 
cally enforceable if the contract was bene- 
ficial to the minor. The apparent con- 
flict between the said two decisions of the 
Privy Council was considered by Viswa- 
natha Sastri, J., in Ramalingam v. 
Babanambal Ammal?. That was a case 
where a guardian-mother of a Hindu 
minor had entered into a contract for the 
sale of the minor’s immoveable property 
for purposes considered under the Hindu 
Law as necessary. Rclying on the deci- 
sion in Subrahmanyam v. Subba Rao}, it was 
held that the minor was bound by the 
contract and such a contract is enforceable 
against him, and that the: artificial. doc- 
trine of mutuality which was invoked in 
Mir Sawarjan v. Fakhruddin Mchcmmed 
Chowdhuri?, could no longer apply. Accor- 
ding to the leained Judge the artificial 
doctrine of mutuality as evolved in English 
decisions was not applicable to cases of 
Hindu minors properly represented by 
their guardians and that the doctrine of 
mutuality, ‘‘ Illogical in foim and in 
substance unjust? had been disca'ded 
by the Judicial Committee itself which 
was responsible for its introduction in 
India in its decision in, Mir Sarwarjan v. 
Fakhruddin: Mohammed Chowdhuri®,- The 
learned Judge concluded by saying that 
“the doctrine of mutuality need no longer 
cast its spell.on Indian Courts and sterlise 
contracts of sale entered into by a guardian 
on behalf of: his ward for the latter’s 
interest or benefit.” Though the case 
before the leained Judge was in respect 
of a contract for sale on behalf of the 
minors, it appears that the decision will 
equally apply to a contract for purchase 
on behalf of the minors. A similar view 
was taken by Mudholkar, J., in Gujoba 
Tulsiram v. Nilkantht, where the learned 
Judge opined that the true test for the 
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validity and enforceability of a guardian’s 
contract of sale on behalf of a minor was 
not the existence of mutuality in the con- 
tract but whether it was by a competent 
guardian and for legal necessity or benefit 
of the minor’s estate. 


26. The point was again considered 
by a Full Bench of this Court in Sitarama v. 
Venkatarama1, In that case two Hindu 
brothers of whom one was minor and the 
other acting for him, though not his legal 
guardian, purchased properties on, 29th 
November, 1933, agreeing to reconvey 
the same to the vendors after attainment 
of majority by the minor. On a suit 
filed to enforce the agrecment for recon- 
veyance against both the brothers the 
minor who had attained majority pleaded 
that the reconveyance agreement would 
not bind him as his brother was neither 
his de jure guardian nor the manager of 
the joint family, that the ag.ecment 
imposed an onerous obligation on him, 
and that for want of mutuality it was not 
enforceable against him. The Full Bench 
by a majority held that, contracts entered 
into on behalf of a minor by his guardian 
or manager of his estate can be specifically 
enforced against the minor if the con- 
tract is one which is within the competence 
of the guardian or manager who had 
entered into it on behalf of the minor so 
as to bind him by it and if it is also for 
the benefit of the minor. Before the Ful 
Bench reference was made to Mi 

Sarwarjan v. Fakhruddin Mohammed Chow- 
dhüri? and the observations of Viswanatha 
Sastri, J., in Ramalingam v. Babanambal? 
thereon. But the Full Bench was not 
inclined to accept the view of Viswanatha 
Sastri, J., and cxp'cssed that Mir 
Sarwarjan v. Fakhruddin Mohammed Chow- 
dhuri?, was still good law in its applicability 
to, contracts for the purchase of a property 
on behalf of a minor. 


27. However, a Full Bench of the Andhra 
Pradesh High Court in Suryaprakasam 
v. Gangarajut, while construing a similar 

uestion on similar facts cxp-essed that the 
hmit and extent of the guardian’s capacity 
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(authority) are conditioned by Hindu law, 
that they can only function within, the 
doctrine of legal necessity or benefit that 
the validity of a transaction entered into 
by the guardian has to be judged with 
reference to the scope of his power to 
enter into a contract on behalf of the minor, 
that as either party to such a transaction 
can enforce the contract, the test of 
mutuality is satisfied and that since the 
guardian under the Hindu ‘law has the 
legal competency to enter into a contract 
on behalf of the minor for necessity or for 
the benefit, the contract is valid and 
enforceable from the time of its inception, 
They opined that there cannot be any 
essential distinction between a contract 
of sale and contract of purchase, the 
difference being one of degree, and that 
the contract to sell or purchase property 
was transaction connected with dealings 
in immovable property by a guardian 
giving rise to obligations annexed to that 
property and that they cannot be equated 
with contracts of loans imposing personal 
obligations on the minor, The Full 
Bench held that the view expressed in 
Mir Sarwarjan v. Fakhruddin Mohammed 
Chowdhuri!, was no longer sound in view 
of the later Privy Council decision in 
Subramanyam v. Subba Rco?. Whether 
there was any difference between a 
guardians’ contract to purchase and one 
for sale with, reference to its enforceability 
or not, as regards the enforceability of 
a contract of sale entered into by a minor’s 
guardian has been upheld by both the 
above Full Bench decisions. (Vide Rama- 
lingam v. Babanambal® and Suryaprokasam 
v. Gangaraju4. We have to therefore hold 
that the contract of sale entered into by 
the fourth defendant on behalf of the 
minor children for necessity and for their 
benefit can be specifically enforced against 
the minors, ' f 


28. In this case the plaintiffs claimed 
that possession of the property was also 
handed over to them by the fourth defen- 
dant, in pursuance of the contract of sale. 
But the defendants disputed that fact and 
stated that the plaintiffs had trespássed 
on the suit property taking advantage of 
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the fourth defendant being a helpless lady. 
The evidence adduced also does not 
disclose at what point of time possession 
of the property was taken by the plaintiffs. 
The contract of sale, Exhibit A-r does not 
refer to the fact that possession is to pass’ 
immediately from the defendants to the 
plaintiffs. On the other hand the docu- 
ment specifically shows that the plaintiffs 
have to complete the sale transaction 
within two months after the date of the 
sanction by the District Court. Having 
regard to the fact that the contract of 
sale has been entered into. subject to the 
sanction being obtained from the District 
Court, it can be taken that there was no 
ag-eement between the parties at the 
time of the execution of Exhibit A-r to 
transfer possession from the defendants 
to the plaintiffs. As found by the lower 
Court it might be that the plaintiffs should 
have got possession from the fourth defen- 
dant after giving inducement to the fourth 
defendant by offering to pay small 
amounts whenever she required. It is 
not possible for the parties to anticipate 
the sanction of the District Court and at 
the same time transfer possession of the 
property in pursuance of Exhibit A-r. 
From the evidence available, the conclu- 
sion is inescapable that possession of the 
property should have been taken by the 
plaintiffs subsequent to the execution of 
Exhibit A-1. In such a case it is doubtful 
whether the plaintiffs can claim that the 
contract Exhibit A-1 has been partly 
performed under section 53-A of the 
Transfer of Property Act. Section 53-A 
of the Transfer of Property Act provides 
that “‘if the transferee has, in part per- 
formance of the contract, taken possession 
of the property or any part thereof, and 
has done some act in furtherance of the 
contract and the transferee has performed 
or is willing to petform his part of the 
contract, the transferor or any other Person 
‘claiming under him shall be debarred 
from enforcing against the transferee 
and persons cli‘ming under him an 

right in respect of the property of which 
the transferee has taken or continued in 
possession, other than a right expressly 
provided by the terms of the contract. 
As already stated possession alleged to 
have been taken by the plaintiff’s could 
not have been in part performance of the 
contract. The parties under Exhibit 
A-1 proceed on the basis that the con- 
tract has to.be performed within two 
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Court is obtained and they could not 
have partly performed the contract on the 
date of Exhibit A-1 when they intended 
the performance of the contract only on a 
future date after obtaining the sanction 
by the District Court. Hence the fact 
that the plaintiffs came to be in possession 
of the suit properties will not give them 
any advantage over the defendants. 


er after the sanction by the District 


29. Though we have’ held .that the 
transaction entered into by the fourth 
defendant under Exhibit A-1 is valid and 
that it binds her minor. children, defen- 
dants 1 to 3, as the transaction has been 
entered into for necessary and binding 
purposes, we have yet to consider the ques- 
tion whethe: the plaintiffs should be 
given the discretionary relief of specific 
performance. ‘It is well established that 
the existence of a valid and enforceable 
contract cannot in itself deprive the 
Court of its discretionary power to refuse 
to enforce the contract, if the supervening 
circumstances obviously affect the interest 
of the minors. In all transactions affect- 
ing a minor, there is a paramount duty 
resting on the Court not to put its seal on 
transactions affecting his interest. There- 
fore, though the contract might be valid 
and otherwise enforceable, if at the time 
the Court is asked to enforce it, it trans- 
pires that the circumstances ‘have so 
changed that it would obviously be 
unjust and ‘detrimental to the interests 
of the minor to enforce it, the Court may 

ll in the exercise of its discretion refuse 
to give a:décree for specific performance. 
This has been so held in Surydprakasam v. 
Gangaraju', In this case the property 
sought to'be alienated had increased 
considerably in value and there is evi- 
dence to show that it will easily fetch 
Rs. 400 to Rs. 500 per acre as against the 
average tate of Rs. 240 per acre fixed 
under Exhibit A-1. There is also a sug- 
gestion by the fourth defendant that apart 
from the sum of Rs. 25,000 mentioned 
under Exhibit A-1,the plaintiffs agreed to 
pay a sum of Rs. 10,000 outside the docu- 
ment. There is also the further fact that 
while entering into the transaction under 
Exhibit A-1, the fourth defendant was 
faced with certain pressing necessities 
and was anxious to sell and such anxiety 
might have forced her to sell the property 
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at somewhat lower rate than the market 
rate. On the whole we get an impression 
that the proposed sale is a distress one. 
All these things can be taken into account! 
by the 'Court while deciding the question 
of equitable relief. ‘Even the plaintiffs in- 
the suit have asked for the ‘alternative 
relief by way of return of the amount: 
advanced by them. In this case the 
agreement is validly entered into by the: 
fourth defendant so 'as to bind her minor’ 
children and she has received” in’ all 
Rs. 13,465 and‘that amount: has gone 
towards the benefit of the minors. Hence’ 
if the specified performance is refused’ the 
minors are liable to pay back the amounts 
received by the fowth defendant. The 
amount had been utilised partly for the 
discharge of an antecedent‘ debt and 
partly for the maintenance and education 
ofthe minors. On a consideration cf the 
entire facts and circumstances in this 
casc we feel that a decrec for specific 
performance of the contract of the ‘sale 
under Exhibit’ A-1 will be oppressive to 
the minors’ interest. We therefore decline 
to grant a decree for specific performance 
but instead we grant a decree for a sum 
of Rs. 13,465 paid by the plaintiffs to 
discharge the antecedent debt and for 
discharging the-sundry dekts and for the 
maintenance of the minor children, with 
interest at 6 percent, per annum from the 
respective dates of payment until repay- 
ment with a‘charge on the suit properties 
for payment of the same.‘ The plaintiffs 
can, of course, withdraw the sums deposi- 


ted by them in this suit. 


30.: The other question whether.. ‘the 
plaintiffs had complied with the direction 
of the District Court while: granting the 
sanction for the sale does not arise as we 
have held that the sanction obtained by 
the fourth defendant for the. sale of the 
p-operty under section 8 of the Hindu 
Minority and Guardianship Act is invalid 
as the provisions of the Act will not'apply 
to the undivided intérest of a minor'co- 
parcener. 


31. In the result the appcal is allowed, the 
‘decree and judgment of the lower Court 
are sct aside and a decree is passed as 
indicated above. The appellant will 
be entitled to, havo‘ his proportionate 
costs in the suit as well as the appeal. 

.32. This case having been set down this day 
for being mentioned in pursuance of the 


1] 


Advocate for the appellant’s letter dated 
20th November, 1970, the Court made 
the following 


Orper.—(Order of the Court was deli- 
vered by Ramaprasada Rao, J.) 


The only direction, after hearing the 
parties, that could be given in this case 
at this stage is this: 

34. The sum of Rs. 11,535 which has been 
invested in a Fixed Deposit Account by 
the Receiver, will be paid over by the 
Receiver on maturity to the plaintiffs. 
The parties are at liberty to apply for such 
further directions in a regular applica- 
tion filed for the purpose for the disburse- 
ment of the other monies with the Receiver 
and in Court. 


V.S. 





Appeal allowed; decreed 
Jor Rs. 13,465 with 
interest; direction given. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—K.S. Venkataraman and N. 
Krishnaswamy Reddy, FJ. 


‘G. Gopala Chettiar 


n. 
N. Giriappa' Gowder Respondent. 


(A) Agreement for sale—Vendor if can insist 
that sale deed should be executed in favour of 
his nominees also besides himself. 


Where a purchaser has not entered into 
a covenant with the vendor, there can be 
mo objection to the’ purchaser insisting 
on the sale:to be made to him and his 
nominees. The law in England as well as 
in India seem to contemplate the vendee 
being able to get sale deeds in the name 
of himself and his nominees. [Para. 9.] 


(B) Transfer. of Property Act (IV of 1882), 
Section 55 (1) (g)—Covenant of title under— 
Scope of. 
Under the latter half of clause (g) of 
section 55 (1) of the Transfer of Property 
Act where the property is not sold subject 
to any encumbrance, the vendor is bound 
to discharge all encumbrances on the 
property then existing and he is bound to 
give an assurance to that effect. Hence 
a er ee ee 
*A. No. 128 of 1964 and Memo. of Cross“ 
Objections. 19th January, 1971. 
61; 
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GOPALA OHBITIAR V. 


GIRIAPPA GOWDER. 481, 


a covenant of title to the éffect that “.... 
ee the said premises are free from 
all encumbrances, claims and demands 
occasioned or created by the vendor’? would not 
be in compliance with section 55 (1) (g) 
of the Transfer of Property Act. 


[Para. 15.] 


(C) Transfer of Property Act (IV of 1882), 
Section 55 (1) (d)—Agreement for sale— 
Normal place for payment of purchase money, 


Section 55 (1) (d) of the Transfer of Pro- 
perty Act says that the seller is bound on 
payment or tender of the amount due in 
respect of the price to execute a proper 
conveyance of the property when the 
buyer tenders it to him for execution at a 
proper time and place. As a matter of 
grammar, the word ‘it’ in the latter por- 
tion of the clause refers to the conveyance 
and therefore the words ‘‘ at a proper time 
and place” would refer only to the buyer 
tendering the conveyance to the seller for 
execution at a proper time and place. 

In cther words there is no explicit men- 
tion of the words‘‘proper time and place”, 

in respect of the first portion of section 
55 (1) (d), namely, of payment or tender 
of the amount due in respect of the price. 

Normally, since the payment or tender 
of the amount due has to be made to the 
seller, it has to be made at the seller’s 
place. It would not be correct to 
contend that the normal place of payment 
ofthe purchase-money is at the place of 
registration. [Paras. 18 and 19.] 


(D) Contract Act (IX of 1872), sections 73, 
64 and 65—Agreement for sale—Breach 
— Both parties at fault—Effect—Buyer if 
entitled to get back part payment made towards 
the purchase. 


Where an agreement for sale has been 
broken due to the fault of both the parties, 
neither party is entitled to claim damages 
from the other. But under sections 64 
and 65 of the Contract Act the buyer 
is entitled get back from the seller the 
amount paid by him as part payment of 
the purchase price. [Para. 20.] 


Appeal against the Decree of the Sub- 
Court, Coimbatore, in O.S.No. 154 of 
1961 and Memo. of Cross-objections 
therein. 


N. Suryanarayana, T.R. Srinivasan and 
K. Ramamurthy, for Appellant. 
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Pais, Lobo and Alvares, for Respondent. 


The Judgment of the Court was delivered 
by 

Venkataraman, 7.—The appeal Fas been 
filed by the plaintiff before the learned 
Subordinate Judge and the cross-objec- 
tions have been filed by the defendant. 
The suit arises out of an agreement for 
sale of the plaintiff’sland situate in Mpo 
State for a sum of Rs. 71,000. Under 
Exhibit B-1, dated 1gth October, 1960, 
the defendant paid a sum of Rs. 10,000 
and on 26th October, 1960, the parties 
entered into a formal agreement, Exhibit 


A-1, Clauses 3, 4, and 5 are as follows:— 
“3, The vendor has received 
Rs. 10,000........ The remaining sale 


amount of Rs. 61,000 be paid to the 
vendor by the purchaser within go 
days from this date. 


4. The sale deed be executed in the 
name of the purchaser herein described 
above or in any other name fixed by 
the purchaser, by the vendor. 


5. The purchase shall be completed 
within go days from this day of 26th 
October, 1960.” 


2. The plaintiff was residing at Pollachi. 
The defendant was a resident of Ootaca- 
mund. Clause 10 of the agreement 
provided as follows: 


“io, The vendor gives possession of 
the properties to the purchaser at the 
time of registration.” 


3. The registration had to be done at 
Arkulgud in Mysore State. 


4. On27th October, 1960, under Exhibit 
B-2, the defendant paid a further sum of 
Rs. 5,000. We may trace the subsequent 
correspondence briefly. Under ibit 
B-13, dated 25th January, 1961, the 
defendant sent to the plaintiff a draft sale 
deed. The plaintiff acknowledged it 
under Exhibit B-14, dated 26th January, 
1961. Under Exhibit B-15, dated gist 
January, 1961, the plaintiff modified the 
draft sent by the defendant and sent his 
own draft, that has been marked as 
Exhibit B-25. 


5, The defendant did not approve of it 
and sent a draft, Exhibit B-26, making 
some modifications to Exhibit B-25, 
with his covering letter, Exhibit B-16, 
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dated 6th February, 1961. The points 

of difference which. arose between the 

parties as a result of this and the subse- 

quent correspondence may be formulated. 
us: 


1, The defendant insisted that the 
sale deed should be executed not merely in 
favour of himself but also 30 other persons. 
It may be mentioned that the property is 
over 1,190 acres, mostly of forest lands 
and the defendant felt that it would not 
be wise or convenient for him to buy 
such property in his own name exclusively. 
But the plaintiff was not willing to execute 
the sale deed in favour of anybody 
besides the defendant, 


2. The defendant wanted the plaintiff 
to sell the land free from all encumbran- 
ces, but the plaintiff was prepared only 
to give an assurance that he himself had 
not created any encumbrances after his 
purchase of the property from the Mysore 
Maharaja in 1959. He was not prepared. 
to give any assurance that there had been: 
no encumbrances on the property prior 
to his purchase in 1959. 


3. As a result of the differences on the 
above two points, the defendant said 
that he did not think it safe to pay the 
balance of the purchase-money to the 
plaintiff at Pollachi, but insisted on paying 
the balance of the purchase price only at 
Arkulgud at the time of the execution of 
the deed and the registration thereof. 
He was however willing to oblige the 
plaintiff by giving a draft on a bank 
at Pollachi for a sum of Rs. 56,000, 
The plaintiff for his part insisted that the 
payment should be made to him at 
Pollachi. But he was willing, upon pay- 
ment to execute the sale deed immediately 
at Pollachi and send his agent with a 
power-of-attorney for registration of the 
document at Arkulgud. 


6. As a result of these differences, the 
plaintiff put an end to the contract under 
Exhibit B-21, dated 10th March, 1961. 
The defendant for his part retained his 
right to claim for specific performance and 
damages. 


7. Th.reafter, on 5th July, 1961, the 
plaintiff filed the suit, O.S.No. 154 of 
1961, out of which this appeal and cross- 
objections arise, for recovery of a sum 
of Rs. 10,000 with interest. He claimed 
that he had sustained damages to the 
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extent of Rs, 25,000 out of that, he had 
appropriated Rs. 15,000 paid under 
Exhibit B-1 and Exhibit B-2 and claimed 
the balance. The defendant, in his 
written statement, stated that he was 
not in breach of the agreement, and that 
it was the plaintiff who had committed 
breach of the agreement, and the defen- 
dant counter-claimed for recovery of 
(1) Rs. 15,000, which he had paid under 
Exhibits B-1 and B-2, and (9) further 
damages of Rs. 10,000. 


8. The learned Subordinate Judge, who 
tried the suit found that both parties were 
at fault and that consequently neither 
was entitled to claim damages from the 
other, and that the just thing for him to 
do was to order the plaintiff to repay 
Rs. 15,000 which he had received, and 
he accordingly gave a decree for 
Rs. 15,000 and dismissed the suit and 
the counter-claim in other respects. 
Hence this appeal by the plaintiff and 
the Memorandum of cross-objections by 
the defendant. The plaintiff has confined 
his appeal to the sum of Rs. 15,000 direct- 
ed to be returned to the defendant. 
In his Memorandum of cross-objections, 
the defendants has claimed Rs. 5,000 
-as damages, and another sum of 
Rs. 4,126-50 towards costs which the 
defendant, according to him, was entitled 
to in the trial Court. 


9. The three points for determination 
before us also are those formulated 
above. The first point is whether the 
defendant was entitled to insist on the sale 
deed being executed in favour of himself 
and 30 other persons. The learned 
Subordinate Judge has held that the 
defendant was so entitled and we are 
in entire agreement with him. Exhibit 
B-1 itself says: “The registration and 
document will be made in the name of 
Mr. N. Giriappa Gowder or hisnominees’’, 
Similarly, clause 4 of Exhibit A-1 states 
“The sele deed be executed in the name 
of the purchaser herein described above 
or in any other names fixed by the pur- 
chaser, by the vendor”. The defendant, 
as D.W. 3, deposed that in October, 1960, 
he informed tbe plaintiff’s agent, 
Radhakrishna Chettiar, that it was too 
large an extent to be purchased by him 
and that it had to be purchased by ten or 
twenty persons, and that subsequently on 
Deepavali day, when he was in Ootaca- 
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mund, Radhakrishna Chettiar phoned 
him up from Pollachi to have a talk 
with the plaintiff about the purchase of 
the lands. Thus the evidence of the 
defendant is that even prior to Exhibit 
B-1, it had been agreed that the sale deed 
should be in the name of the defendant 
and his nominees, and having regard to 
the terms of Exhibits B-1 and A-1 we 
accept this evidence. Even apart from 
this evidence, we hold as a matter of 
construction of Exhibits A-1 and B-1 
that the defendant was entitled to insist 
on the sale being taken in the name of the 
defendant and his nominees. A point has 
been made by the appellant’s learned 
Counsel, Mr. T.R. Srinivasan, that the 
wording of Exhibit B-1 is, ‘‘ In the name 
of Mr. N. Giriappa Gowder or his nomi- 
nees?” and not ‘‘in the name of Mr, 
Giriappa and his nominees”, and the 
wording is also similar in Exhibit A-1. 
We think there is no substance in this 
contention. This argument proceeds on 
a concession that the defendant could 
insist on the plaintiff executing sale deeds 
in favour of several nominees of the defen- 
dant, and if so, as pointed out by the 
lower Court, there can be no objection 
to the defendant being one of the vendees. 
The learned Counsel for the appellant has 
naturally been unable to produce any 
case to support his extreme contention. 
On the other hand, the law in England 
as well as in India seem to contemplate 
the vendee being able to get sale deeds in 
the name of himself and his nominees 
(See Halsbury’s Laws'of England, Volume 
34, Simond’s Edition, ITI Edition—pages 
338 and 345, Rahimtulla v. Official Assignee, 
Bombay, and Himantharaju v. Corporation 
of the City of Bangalore*, These authcrities 
show that where a purchaser has not 
entered into a covenant with the vendor, 
there can be no objection to the purchaser 
insisting on the sale to be made to him 
and his nominees. There is no such obli- 
gation cast on the purchaser in Exhibits, 
B-1 and A-r and it was a case of an out- 
right sale, all the covenants being on the 
side of the vendor. Hence, we have no 
hesitation in holding that the plaintiff 
was in breach by decine to execute the 
sale deed in favour of 30 other nominees 
and the defendant. 








1. ALR. 1935 Bom. 340. 
2’ AIR. 1954 Mys. 145. 
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10. Point 2:—The{next point to be 
considered is whether the covenant of 
title given by the plaintiff was sufficient. 
Exhibit B-25, the draft sent by the plain- 
tiff, reads as follows on the question of 
covenant: 


“The vendor doth hereby covenant 
with the purchaser that he, the vendor, 
had good right and full power to grant 
and convey the premises in manner 
aforesaid and that the said premises 
are free from all encumbrances, claims 
and demands occasioned or created 
by the vendor.” 


41. In Exhibit B-16, dated 6th February, 
1961, the defendant took objections to 
this as follows: 


. “ The purchaser is also entitled to a 
conveyance from his vendor free from 
all encumbrances and not only free 
from encumbrances created or occa- 
sioned by the vendor.” 


42. in Exhibit B-17, dated roth February, 
1961, the plaintiff replied as follows: 


“With regard to the next para., it 
may be pointed out that the agreement 
for sale does not provide fora convey- 
ance free of all encumbrances. My 
client can, in the context of facts, 
covenant only as regards encumbrances 
created by himself. For the rest, your 
client would surely, in terms of the 
agreement, have got the encumbrance 
certificates and satisfied himself. Gon- 
sidering the nature, éxtent and charac- 
ter of the property and the antecedent 
title thereto, you ‘will appreciate my 
client’s stand, in this regard. He, 
therefore, insists that the words ‘created 
or occasioned by the vendor’ wherever 
they had been deleted must be 
restored”. 


13. The learned Subordinate Judge has 
held that the covenant given by the 
plaintiff was sufficient. His reasoning 
is as follows : 


“I must state here that the aratt sale 
deed under Exhibit B-25 is only in 
consonance with clause 7 of the agree- 
-ment of sale under Exhibit A-1 wherein 
jt was agreed between the parties that 
the vendor should give assurance that he 
js the absolute owner of the property 
and that he has perfect and valid title 
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and right to convey the property. It 
is clear that the parties have expressly 
stipulated as to the warranty of good 
title and in pursuance of the agree- 
ment, the plaintiff was willing to give 
assurance that he is the absolute owner 
of the property and that he has perfect 
and valid title. When the parties 
have stipulated regarding the warranty 
of title, that should be given by the 
plaintiff, I do not think that it is oper 
to the defendant to contend that the 
plaintiff should give warranty of title 
not only against his own acts but against 
those of his predecessors-in-title’’, 


14. We do not agree with the learned 
Subordinate Judge on this point. The 
learned Judge has overlooked the provi- 
sions of clause 55 (1) (g) of the Transfer 
of Property Act, which enacts: 


“ In the absence of a contract to the 
contrary, the seller is bound...... (g) 
to pay all public charges and rent 
accrued due in respect of the property 
upto the date of the sale, the interest on 
all encumbrances on such property due 
on such date, and, except where the 
property is sold subject to encumbrances, 
to discharge all incumbrances on the. 
property then existing.” 


15. Under the latter half of clause (g), 
it is clear that the property was not sold 
subject to any encumbrance and hence 
the plaintiff was bound to discharge all 
encumbrances on the property then exist- 
ing, and he was bound to give an assur- 
ance to that effect. Clause 7 of Exhibit 
A-1, which reads ‘‘ The vendor gives an 
assurance that he is the absolute owner of 
the property and that he has perfect and 
valid title and right to convey the pro- 
perty ” cannot be construed as a contiact 
to the contrary. Sri T.R. Srinivasan, 
learned Counsel for the appellant, does 
not adopt the line of reasoning taker by 
the learned Subordinate Judge. For 
his part, Mr. T.R. Srinivasan’ agrees that 
the plaintiff is bound to discharge any 
encumbrance which : may have been 
created on the property even by his pre- 
decessor-in+title. But he would say that 
as a matter of fact, there were no such 
encumbrances and that the defendant 
knew about it and that the covenant 
which the plaintiff was prepared to give 
in the draft of Exhibit B-25, as extracted 
above would, for all practical purposes, 
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be sufficient. We are unable to agree 
with the submission that the covenant 
which the plaintiff was prepared to give 
‘in Exhibit B-25 was sufficient compliance 
with the provisions of law we have quoted 
above. We say this because, firstly, in 
Exhibit B-25, the plaintiff qualifies the 
words “encumbrances, claims and 
demands” by the words ‘“‘ occasioned 
or created by the vendor”, and secondly, 
he explicitly says in Exhibit B-17 which 
we have extracted above, that he cannot 
answer for any encumbrances created by 
his predecessors-in-title. We, therefore, 
hold on this part of the case, that there 
was breach of agreement on the part of the 
plaintiff. 


16. The third point is whether defendant 
was right in insisting that he would pay 
the balance of the purchase-money only at 
Arkulgud at the time of the registration. 
Here the learr ed Subordinate Judge finds 
in favour of the defendant. But we may 
say at once that we are not prepared to 
agree with his reasoning. Sri Gopala- 
swami Aiyangar contended as a prelimi- 
nary point that in paragraph 6 of the 
plaint, the plaintiff did not specifically 
urge that the defendant committed breach 
of the contract by insisting on paying the 
balance of the purchase - money at 
Arkulgud. But we find that this point 
figured in the forefront in the correspon- 
dence between the parties and also at 
the time of the trial and was discussed in 
paragraph 10 of the judgment of the 
learned Subordinate Judge. Hence, we 
are not inclined to accept the technical 
submission of the learned Counsel, Sri 
Gopalaswami Aiyangar, that this point 
is not open to the plaintiff. On the other 
hand, we think that the objection taken 
by the plaintiff to the stand of the defen- 
dant on this point is substantial and we 
hold that the defendant committed breach 
of the agreement. 


17. It may be noted at the outset that 
Exhibit A-1 does not contain any provi- 
sion that the balance of the purchase- 
money would be paid at Arkulgud at the 
time of registration. Hence the defen- 
dant cannot insist as a matter of right 
that he was entitled to make the payment 
at Arkulgud at the time of registration. 
Sri Gopalaswamy Aiyangar would how- 
ever urge that under section 54 of the 
Transfer of Property Act, title would pass 
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to the defendant only if the document, 
was also registered and that mere execu-| 
tion in the sense of signing the sale deed| 
in the presence of two witnesses would 
not suffice. But there is a well-marked 
distinction in law between execution and 
registration. Apart from the fact that 
section 54 of the Transfer of Property Act 
itself speaks of a registered instrument 
and also of execution isn section 55, in 
separate terms, the difference in the con- 
cepts of execution and registration is 
clearly brought out in section 23 of the 
Registration Act, which allows a period 
of four months from the date of the execu- 
tion of the document for registration, and 
section 47 says that on such registration, 
the deed will date back in its effect to the 
time ofexecution. Further,Exhibit A-1it self 
recognises the difference between execu- 
tion and registration, because in clauses 
3 and 4, it contemplates that the balance 
of Rs. 61,000 had to be paid within go days 
from the date of Exhibit A-1 and the pur- 
chase shall be completed within go days 
from the date, namely, 26th October,1960. 
On the other hand, clause 10 of Exhibit 
A-1 says that the vendor should give 
possession of the properties to the pur- 
chaser at the time of registration. Thus 
the agreement itself contemplates the 
difference between execution and regis- 
tration. Further, if we remember that 
the parties had four months’ time to 
register the document after the execution, 
it is not reasonable to construe clause 5 of 
Exhibit A-1 as meaning that the regis- 
tration also should be completed within. 
the period of go days. Suppose, for 
instance, the defendant had offered the 
balance of Rs. 61,000 in cash to the plain- 
tiff at Pollachi on the goth day at 4-30 P.M., 
but there was no time to register 

document on the same day at Arkulgud 
in Mysore State, there can be no doubt 
that the defendant’s payment would 
have been quite proper within the terms 
of Exhibit A-1 and the plaintiff could not 
have refused to accept the payment of 
the money on the ground that the regis- 
tration could not be completed within the 
period of go days. In the context, there- 
fore, clause 5 0f Exhibit A-1 could only 
mean, that the execution had to be com- 
pleted within go days, It may be recalled. 
that under clause 3, the defendant had a 
period of go days to pay the balance of 
the purchase-money and since the same 
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period of go days is fixed for completion 
of the purchase in clause 5, it could only 
mean that the payment and the execu- 
tion should also take place within go days 
and clause 5 cannot possibly have refer- 
ence to the registration. 


18. Section 55 (1) (d) of the Transfer of 
Property Act says that the seller is bound 
jon payment or tender of the amount due 
in respect of the price to execute a proper 
conveyance of the property when the 
buyer tenders it to him for execution at a 
proper time and place. As a matter of 
grammar, the word ‘it’ in the latter portion 
of the clause refers to the conveyance and 
therefore the words ‘‘at a proper time and 
place,” would refer only to the buyer 
tendering the conveyance to the seller 
for execution at a proper time and place. 
In other words there is no explicit men- 
tion of the words “‘proper time and place”, 
in respect of the first portion of section 
55 (1) (4), namely, of payment or tender 
of the amount due in respect of the price. 
Normally, we would be justified in hold- 
ing that since the payment or tender of the 
amount due has to be made to the seller, 
it has to be made at the seller’s place. 
But there may be circumstances where 
the defendant may be justified in not 
paying the amount to the seller at his 
Place. It is sufficient to say that in this 
case there are no such Circumstances. 
In Exhibit B-16, the defendant says: 


“* Having regard to the stiff and some- 
what distrustful attitude so far adopted 
by your client towards our client and 
especially as-to the registration of the 
conveyance which has to be effected 
at Arkulgud and possession of the lands, 
bulls, carts, implements and zinc-sheets 
has to be given on the spot far from 
Pollachi,-our client does not feel that 
it would be safe for him to depart from 
the normal procedure of the payment 
of the balance of the purchase-money 
at the time and place of execution and 
registration of the conveyance and 
delivery of possession of the properties 
agreed to be sold.” 


19. We are not at all satisfied that the 
normal place of payment of the purchase- 
money is at the place of registration. If 
that was the intention of the parties, we 
should expect them to have stated that the 
balance of the purchase-money was paya- 
ble at the time and place of the registra- 
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tion. The reasons given in this passage 
by the defendant for not paying the 
amount at -Pollachi and insisting on 
payment at Arkulgud at the time of the 
registration do not appear to us to be 
sound. It is true that we have found 
that the plaintiff was at fault in not agree- 
ing to executior of the sale deed in fovour 
of 30 persons besides the defendant, 
and in not being prepared to sell the 
properties free from all encumbrances. 
But that would not by itself justify the 
deft ndant refusing to pay the balance of 
the purchase-money at Pollachi. In our 
view, the obligations of: the plaintiff 
and the defendant were mutual. So 
far as the defendant’s obligations were 
concerned, he was liable to pay or tender 
the balance of the purchase-money to the 
plaintiff at Pollachi. It may be noted 
that both in Exhibit B-15 and in Exhibit 
B-17 the plaintiff reiterated his willingness 
to execute the sale deed at Pollachi 
immediately on payment of the balance 
of the purchase-mcney and to send his 
agent with a special power-of-attorney 
for effecting registiation at Arkulgud. 
On the facts of this case, we hold that the 
plaintiff was not in breach ‘on this point 
and that, on the contrary, the defendant 
was in breach, 


20.- Tt follows from the above discussion 
that both the parties were at fault and 
hence neither party is entitled to claim 
damages from the other. But, under 
sections 64 and 65 of the Contract Act, 
as explained by their Lordships of the 
Privy Council in Muralidhar Chatterjee v. 
International Film Co., Lid.1, the defendant 
is entitled to the return of the- sum of 
Rs, 15,000 as directed by the trial 
Court. We also think that under the 
provisions of section 33, Civil Procedure 
Code, it is just and reasonable to direct 
the plaintiff to pay interest on the sum 
of Rs. 15,000 from the date of the trial 
Court’s decree till the date on which he 
deposited the amount at six per cent. per 
annum, Further than this we are not 
prepared to give any relief to either party ; 
in other words, each party will bear its 
own costs both in the lower Court and 
here. 


1. (1943) 2 M.L.J. 369 : L.R.S70 LA. 35. 
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21. In the result, the appeal is dismissed 
and the cross-objections are allowed to the 
limited extent indicated abovs. 


V.K. —— Appeal dismissed; 
Cross-objectins allowed 
in part. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PrEseNT:—R. Sadasivam and V. Rama- 


Sha Manmall Misrimall, a firm of 
Merchants, G.T., Madras .. Appellant* 


a 


K. Radhakrishnan, sole proprietor of 
Libra Agencies, T.Nagar, Madras-17. 
.. Respondent. 


(A) Limitation Act (IX of 1908), section 19— 
Acknowledgment of liability saving limitation— 
Letter by defendant calling for statement of 
account—No acknowledgment of any liahility— 
No saving of limitation. 


‘The letter written by the defendant to the 
plaintiff demanding the plaintiff to send 
the statement of account for a certain 
period and another letter repeating the 
same demand for ‘‘ the complete produc- 
tion of the statement of account and the 
documents called for ° do not contain 
any acknowledgment of liability within 
the meaning of section 19 of the Limita- 
tion Act and would not save the suit from 
the bar of limitation. [Para. 6.] 


(B) Contract Act (IX of 1872), section 61— 
Payments—No appropriation by either party— 
Application—To be applied in discharge of 
debt in order of time whether barred or not 
by limitation—Advance by plaintiff—sSale 
of goods by defendant to plaintiff—Debit and 
credits—Sutt by plaintif. - f 


The plaintiff was going on debiting the 
defendant whenever he gave money and 
crediting him whenever he received 
goods, with the value of the goods and 
the margin of profits. These debits 
end credits were seriatim in the 
accounts. “The defendant did not instruct 
the plaintiff to appropriate the sums 
towards any patticular sum and the 





* Appeal No. 9 of 1964. - a ; 
Tth April, 1971. 


S. M. MISRIMALB y. K. RADHAKRISHNAN (Ramaswami, J.). 
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plaintiff also had not made any appro- 
priation towards ary particular debt- 
On the principles set out in section 61 of 
the Contract Act, the debts would be 
discharged in the order of time by the 
credits, whether they were or were not 
barred by the law of limitation. [Para. 8.] 


(C) Givil Procedure Code (V of 1908), 
Order 7, rule 6—Pleading—Ltmitation— 
Ground of exemption—Not to be allowed if not 
pleaded—Letters constituting acknowledgment 
of liability—No plea as saving limitation— 
Not permitted to be relied upon—Praciice. 


Under Order 7, rule 6 of the Code, it is 
obligatory, as a matter of pleading, to 
show the grounds upon which the exemp- 
tion from limitation is claimed. It would 
not be open to the parties to rely on an 
exemption not pleaded in the plaint. 


[Para. 7.] 


On facts, the plaintiff had not averred in 
the plaint that certain letters saved the 
suit from the bar of limitation. He would 
not be permitted to rely on those letters 
for saving limitation. 


(D) Interest—Advances by plaintiff—Sale of 
goods by defendant to ! plaintiff—Credits and 
debits in accounts—Smt for balance—No 
agreement for charging  interest—AInterest 
at six percent, per annum, on amount due, 


from date of suit awardable. . 


In the absence of an agreement for 
charging interest on the amounts due the 
plaintiff will be entitled to interest at.the 
rate of six percent. per annum from the 
date of suit on the. amount due by the 
defendant. [Para. 10.] 


Appeal against the decree of: the City 
Givil Court (5th Assistant Judge) Madras 
dated 15th April, 1963 and passed in 
Original Suit No. 2626 of 1958. 


Himmatmal Mardia, for Appellant. 


S. Kuppuswamy, for Respondent. 
The Judgment of the Court was delivered 
by 


Ramaswami, 7.—The plaintiff is the appel- 
lant. The suit was filed by the plaintiff 
firm for recovery ofa sum of Rs, 8,562-12-3 
with interest and costs. The case of the 
plaintiff was that from 18th May, 1953 
till 17th September, 1956, the defendant 
had déalings with the plaintiff, which 
consisted of the plaintiff advancing moneys 
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in respect of goods imported by the 
defendant under his licence. Such goods, 
when imported, would be sold by the 
defendant to the plaintiff for an agreed 
rate and the invoice of each was credited 
to the account of the defendant. The 
plaintiff further contended that the 
amounts advanced by the plaintiff to the 
defendant were agreed to be repaid with 
interest at g per cent. per annum. In 
respect of such amounts, the plaintiff 
claimed that there wa, due and payable 
by the defendant a sum of Rs. 7,146-1-9 
for balance of principal and Rs. 1,4.16-10-6 
for interest, aggregating to Rs. 8,562-12-3. 
The plaintiff pleaded that the suit was 
not barred. by limitation by reason of 
adjustments of credits made towards 
prior amounts due and by reason of the 
letters of acknowledgment, dated end 
November, 1956 and arst December, 
1956. 


2. The defendant: contended that the 
statement of account filed along with the 
plaint was not correct, that there were 
several items of debit in the statement 
of account which the defendant was not 
aware of, that the said account contained 
omissions of innumerable amounts of 
credit and that the prices in respect of 
each transaction were then and there 
received and adjusted. The defendant 
also pleaded that the suit was barred 
by limitation. 


3. During the trial, the defendant was 
asked to file a list showing the items which 
he considered as items of debit which the 
defendant was not aware of and also a 
list containing the amounts of credit. 
Accordingly, the defendant filed two 
lists. The lower Court appointed. a 
Commissioner to go into the transactions 
and report. The Commissioner held 
an enquiry and submitted his report. 
After a consideration of the entire evidence 
the trial Court came to tbc conclusion that 
the dealings between the plaintiff and 
the defendant were true ; but the advances 
made to the defendant were not all in 
respect of import of goods. The lower 
Court also found that the accounts 
produced by the plaintiff were true, but 
that the defendant was entitled to credit 
in respect of a sum of Rs. 239-6-0 and 
another sum of Rs. 150-10-0, in addition 
to the credits given by the plaintiff, 
But, the trial Court dismissed the suit on 
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the ground tkat the entire plaint claim 
for the period prior to 10th December, 
1955, was barred by limitation and that 
as regards the claim for the period from 
roth December, 1955 to 17th September, 
1956, debit items had all been adjusted 
under Exhibits A-8 (xxx) to A-8 (xxxvi), 
except a sum of Rs, 12. In that view, 
the trial Court dismissed the suit with 
costs. 


4. The only point for consideration in 
this appeal is whether the suit claim was 
barred by limitation, as the findings of 
the trial Court was not challenged in 
other respects. 


5. In the plaint, the plaintiff relied on 
two letters Exhibits A-25 and A-28, as 
letters acknowledging liability and saving 
the suit from the bar of limitation. The 
plaintiff also contended that the suit was 
not barred by limitation by reason of 
adjustments of credits made towards 
prior amounts due. 


6. Exhibit A-25 is a letter written by the 
defendant to the plaintiff, demanding the 
plaintiff to send the statement of account 
for the period from 1953, till the date off 
that letter. Exhibit A-28 is another! 
letter repeating the same‘demand for “‘the 
complete production of the statement of. 
account and the documents called for” 
without any further delay. The learned 
Counsel for the plaintiff-appellant relied. 
on these letters—as saving the suit from 
the bar of limitation. We do not find 
any acknowledgment of liability within. 
the meaning of section 19 of the Limitation 
Act in these two letters. These letters 
merely call for the statement of account 
and do not acknowledge any liability. 
There cculd be no doubt, therefore, that 
these letters would not save the suit from 
the bar of limitation. On this point, 
the decision in Andiappa Cheity v. Alaginga 
Naidu, may be referred to, wherein also 
it was held that such letter calling for 
statement of account would not be an 
acknowledgment of liability under section 
1g of the Limitation Act. But, the 
learned Counsel for the appellant relies 
on the decision reported in Subbaramayya v. 
Jragam Reddi*, In this decision, the 





oly (1913) I.L.R. 36 Mad: 68 : 21 M.LJ. 
2. ALR. 1939 Mad. 300. 
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acknowledgment in question was a letter 
written by the defendant, which, after 
setting out various things, concluded by 
saying that up to the end of the term of the 
lease, he was prepared to answer what 
was asked by the plaintiff. ~t was held 
in that judgment that the admission of the 
existence of an open account and an 
expression of willingness to have it settled, 
implied an admission of liability for the 
amount which might be found upon 
settlement. In the letters now in question, 
there is no expression of willingness to have 
it settled or to pay whatever amount that 
mgiht be found due. In our opinion, the 
decision in, Subbaramayya v. Iragam Reddi+, 
does not support the case of the appellant 
to hold that Exhibits A-25 and A-28 were 
acknowledgments of liability. 


7. The learned Counsel for the appellant 
also relied on certain other letters in 
support of his argument that the defen- 
dant had acknowledged liability. But, 
we did not permit him to rely on those 
letters as plaintiff had not pleaded in the 
plaint that those letters saved the suit 
from the bar of limitation. Under Order 
7, rule 6, Civil Procedure Code, it is 
obligatory, as a matter of pleading, to 
show the grounds upon which the exemp- 
tion from limitation is claimed. Conse- 
quently, unless the plaint is amended, it 
would not be open to the parties to rely 
on an exemption not pleaded in the 
plaint; vide the decision in Ramaswamt 
Chetti v. Aniaya Padayachi*, 


8. Even so, we consiaer that the judg- 
ment and: decree of the lower Court, 
holding that the suit was barred by 
limitation, are clearly wrong. As already 
stated, the plaintiff pleaded that the suit 
was not barred by limitation by reason 
of the adjustments of credits made towards 
the prior amounts due. We ste from 
the day books and the ledgers that these 
debits and credits have been entered 
seriatim. It is not the case of the defen- 
dant that he instructed the plaintiff to 
appropriate the moneys in any particular 
way. The plaintiff also had not made 
any appropriation towards any particular 
debt. Therefore, the rule that would 
have to be applied in this case was the 
rule that the debts were discharged in 
the order of time by the credits, whether 


1. AIR. 1939 Mad. 300. 
2. ADR. 1936 Mad. 545. 
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they were or were not barred by the law 
of limitation. The learned Counsel for 
the respondent strongly relied on Exhibit 
A-8 series in support of his contention that 
the plaintiff had appropriated each entry 
of credit towards particular transactions 
and that therefore the rule, that in the 
absence of appropriation by the debtor 
or the creditor in any particular manner, 
the earliest credit would set off the oldest 
debit, is not applicable. We consider 
that there is no substance in this conten- 
tion of the learned Counsel for the respon- 
dent. The invoices, Exhibit A-8 series, 
are of uniform pattern and it would be 
enough if we take one invoice to find out 
whether the appropriation pleaded by the 
defendant was true. Taking Exhibit 
A-8 (i) as an illustration, it is stated that 
that is the invoice for Japanese cups and 
saucers. It gives particulars like payment 
to Grindlays Bank, letter of credit charges, 

air mail charges, customs duty, agent’s 
commission, clearing charges and profit 
margin on C.I.F. value, and the total of 
the above figures, which comes to 

Rs, 1,228-13-9. This sum of Rs. 1,228-13-9, 
is given credit to in the ledger Exhibit 
A-3. The details for arriving at this 
Rs. 1,228-13-9 are given in the day-book 

as set out in the invoice, It-is clear from 
the invoice and the entries in the day 
book and the ledger, that this invoice 
gave the particulars of the cost and other 
expenses of the goods and the margin of 
profit thereon and the total amount was 

given credit to the defendant. Itis also 

seen from the ledger and the day-books, 
that by the time these goods were received, 
the plaintiff had advanced various other 
sums of money also towards various other 
imports and also cash loans, and there 
was nothing in this invoice itself to suggest 


- that this amount was given credit to only 


towards the loan advanced for import- 
ing these very goods. The particulars 
given in the invoice are, in our opinion, 
only to find out the actual cost to deter- 
mine the profit payable to the defendant 
and the amount to be credited to the 
defendant’s account. It cannot, there- 
fore, be said that each of the invoices went 
in discharge of the loans advanced in 
respect of the concerned goods alone. 
Having regard to the dealings between[ 
the parties and the entries in the da 

book and the ledger, it is clear that the 
plaintiff was going on debiting the defen- 
dant whenever he gave money, and credit- 


490 


jing him whenever he received goods, with 
Athe value of the goods and the margin 
‘of profits. Accordingly, the rule that 
Iwill have to be applied, is the rule that 
has been provided in section 61 of the 
Contract Act. 






9, Ifthe payments went in discharge of 
the earliest debits, the amounts paid by 
the defendant or the amounts given credit 
to towards the supply of goods by the 
-defendant subsequent to 10th December, 
1955, would go in discharge of the debts 
-due by him prior to roth December, 1955. 
Any balance due from the defendant after 
‘setting off the payments subsequent to 
roth December, 1955, and due from the 
-defendant prior to 10th December, 1955, 
will only be barred. But the amounts 
advanced subsequent to roth December, 
1955, will, therefore, be clearly in time. 
As per the statement of account given in 
the plaint, the total amount that was 
advanced by the plaintiff subsequent 
to roth December, 1955, comes to 
Rs. 8,470-1-6. But as the plaintiff has 
‘claimed only Rs. 7,146-1-9 as the princi- 
pal amount of the dealings, he will be 
entitled to a decree only for that amount. 


10. The plaintiff had “also claimed 

interest on the amount found due for the 
jperiod prior to the suit. The plaintiff 
had not proved any agreement between 
the defendant and the plaintiff for charg- 
ing interest. He has also not shown as to 
‘how the plaintiff would be entitled to 
interest prior to the suit. We, accordingly 
\disallow the claim for interest prior to the 
suit. But the plaintiff will be entitled 
to interest at six per cent. per annum from 
the date of suit on the amount found due 
‘by the defendant. We, therefore, allow 
the appeal, set aside the judgment and 
decree of the Court below and decree the 
suit, directing the defendant to pay the 
plaintiff a sum of Rs. 7,146-1-9 with 
interest at six per cent. per annum from 
date of suit till date of payment. The 
plaintiff will be entitled to proportionate 
costs, both in this Court and in the Court 
below. 


V.S. 


Appeal allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—G. Ramanujam, F. 


S.N. Vr.Gt. Chinnan Chettiar and others 
Appellanis* 


a 


The Official Receiver (Official Liquida- 
tor), Madurai. Respondent. 


Companies Act (VII of 1913), sections 196 
and 202—Order for public examination— 
Interference with by appellate Court— When 
justified, 


Where the Court makes an order that a 
person shall attend for public examination 
(the order being on a report of the Official 
Liquidator that in his opinion a fraud 
has been committed), and an appeal is 
made against the order, the question to 
be considered is whether the report was 
so flimsy, so sketchy or so unfair that the 
Court exceeded its jurisdiction or erred 
in exercising its jurisdiction in making the 
order. In other words, in such cases it 
has to be seen whether on the materials 
set out in the report of the Official Liqui- 
dator it can be szia that in the opinion of 
the Official Liquidator that a prima facie 
case has been made out of fraud as to 
attract the jurisdiction of the Court to 
order public examination. [Para, 6.] 


In the present case the report of the 
Official Liquidator has alleged 11 instan- 
ces of fraud. Of those 11 instances 1 to 
10 relate to the promotion, formation and 
the conduct of the affairs of the company 
and in the disposal of the company’s 
assets and machineries etc,, as also main- 
tenance of the accounts. These allega- 
tions of fraud can be attributed only to 
those persons who were in management 
of the company. Instance No. 11 attri- 
butes fraud to all the directors of the 
company in passing a resolution. The 
directors who merely attend directors’ 
meeting and pass resolutions cannot 
ipso facto be charged with fraud unless 
urthi r materials are forthcoming to show 
that they passed the resolution with any 
dishonest motive or fraudulent intention. 
If a director has taken part in a directors’ 





* AAO. Nos. 302 and 347 of 1970. 
i 12th April, 1971. 


t 
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meeting wherein a resolution is passed, 
it may be under a bona fide impression 
that the resolution will be in the interests 
ofthe company. That will not prove any 
fraud on the part of the directors. It 
cannot therefore be held in the instant 
case that any prima facie case of fraud has 
been made out against the directors in 
general in passing the resolution. But 
with regard'to W and C, they had subsist- 
ing and substantial nexus with the mana- 
gement ofthe company and as such the 
allegation made by the Official Liquidator 
in relation 'to instances 1 to 10 can be 
said to show a prima facie case of fraud 
against them. [Para. 6.] 


Appeal against the orders of the Court of 
the District Judge, Madurai, dated 7th 
May, 1970 and made in C.M.P. No. 350 
of 1958 (O.P. No. 97 of 1955), High 
Court, Madras. 


T.R. Srinivasan, K. Ramamurthy, N.C. 
Raghavachari’ and N.S. Varadachari, for 
Appellants. , 


A.C. Munuswami Reddi, for Respondent. 


The Court delivered the following 


JupementT.—These are two appeals filed 
against the ‘orders of the District Court, 
Madurai in C.M.P.No.350 of 1958 in 
O.P.No. 97 of 1955, High Court, Madras, 
ordering a‘ public examination of the 
appellants herein under section 196 of the 
Indian Companies Act. As both the 
appeals arise out of the same order, they 
are dealt with together. A public 
limited company by- name Madurai 
Srinivasa Mills Limited was floated in the 
year 1946 ag a textile mill and the certi- 
ficate of incorporation was issued on 17th 
January, 1946, Originally the firm of 
M/s. Srinivasan and Company, was acting 
as the managing agents of the said Com- 
y. There were three partners in 
that firm, Narayanan Chettiar, Chinnan 
Chettiar and Mani Iyer. The said 
partners of the firm were also the Directors 
of the Company, and the managing 
agency agreement between that company 
and the said firm of Srinivasan and Com- 
pany provided that the fim should be 
the managing agerts of the Mills for a 
riod of 20 yeats. For locating the 
Mills an extent of 50 acres of land was 
purchased and in some portions of those 
lands buildings were raised upto the 
roof level and in some portions upto the 
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ground level. Butafter some time, trou- 
bles arose between the three partners of 
the managing agency firm and asa result 
thereof one P.S. Thirumalai Iyengar, was 
taken in as an additional partner of 
M/s. Srinivasan and Company and he 
took charge of the Mill in June, 1948, as 
managing partner instead of P.S. Mani 
Iyer who was earlier in charge of the Mill 
as the Managing partner of the managing 
agency firm. 


2. After Thirumalai Iyengar took charge, 
he examined the accounts and found that 
some amounts belonging to the Mills had 
been diverted by the three partners of the 
firm for purposes other than the affairs of 
the mills and therefore, he obtained a 
promissory note for a sum of Rs. 1,78,000 
from the then three partners of the manag- 
ing agency firm towards their alleged 
liability, and he also filed a criminal 
complaint against the said three persons 
for offences under section 420, Indian 
Penal Code. The partners were con- 
victed by the trial Court but on appeal 
the conviction was set aside. Thereafter, 
the Directors of the Mills at the instance 
of the said Thirumalai Iyengar passed a 
resolution to the effect that the previous 
three partners of the managing agency 
firm ceased to be Directors of the company 
under section 86 (d) of the Indian Com- 
panies Act as they had been indebted to 
the company to the tune of Rs. 1,78,000. 
Thereafter, the three partners filed a suit 
O.S.No, 228 of 1949, before the Sub- 
Court, Madurai, for a declaration that 
they continue to be Directors. Thiruma- 
lai Iyengar in his turn filed a suit O.S. 
No. 82 of 1951, on behalf of the Company 
for recovery of the sum of Rs. 1,78,000, 
said to be due on the promissory note 
executed by them. When those suits 
were pending, a creditor of the company 
filed O.P. No. 365 of 1953 before this 
Court for winding up of the company. 
But that petition was allowed to be dis- 
missed as one of the partners of the 
managing agency firm, Narayanan 
Chettiar paid off that creditor and some 
others. Subsequently O.S. No. 228 of 
1949, was decreed and O.S. No. 82 of 
1951, was dismissed. 

3. In view of these disputes between 
the partners of the managing agency firm, 
further work of constructing the Mi 
came to a standstill and three of the share- 
holders filed O.P. No. 97 of 1955, before 
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this Court for winding up of the company 
on the ground that the business of the 
company has been suspended, and that 
there were irregularities and fraud in 
the conduct of the affairs of the company. 
The company was ordered to be wound up 
on 26th September, 1955 and the Official 
Receiver, Madurai, was appointed as 
Official Liquidator for the administration 
of the affairs of the Company. The 
Official Liquidator took possession of the 
assets of the Mills on 1st October, 1955. 
When he took charge he found that the 
entire share capital of Rs. 9,43,425, has 
been spent away and he also found a sum 
of Rs. 1,05,875, as the amount due from 
the company to the various creditors. 
The Official Liquidator stated in his 
report that the following factors lead to 
the necessary inference of the commission 
of fraud in the course of the formation 
and promotion of the company and in 
the subsequent dealings with the pro- 
perties of the company. 


(1) Fraud in the collection of share 
capital ‘and allotment of shares. 


(2) Fraud in the investment of the 
share capital amount. 


(3) Fraud in the purchase of lands. 


(4) Fraud in the purchase of building 
materials. 


(5) Fraud in advancing monies for pur- 
chase of materials etc., required for 
the mills. 


(6) Fraud in the sale of machinery and 
Government securities, furniture, live- 
stock etc., belonging to the mills. 


(7) Fraud in the disposal of monies 
obtained by such sale. 


(8) Fraud in the payment of premium 
for the financial aid. 


(9) Fraud in effecting compromise with 
Sri G. Srinivasa Iyer, Architect and 
Engineer, 


(10) Fraud in maintaining accounts, and 
(11) Fraud on resolutions passed by 


the Directors at the instance of the 
Managing agents. 


The Official Liquidator therefore prayed 
that the Ex-directors and the Managing 
Agents were all to be publicly examined 
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under the provisions of section 196 of the 
Indian Companies Act. This appli-- 
cation of the Official Liquidator was. 
opposed by the Ex-directors and the 
managing agents of the company. The 
lower Court directed the public exami- 
nation of all the Directors as also the 
partners of the managing agency firm. 
under section 196 of the Indian Companies 
Act. Against that order, the present. 
appeals have been filed by S.N. Vr. Ct. 
Chinnan Chettiar, and S.N.V.R.M. 
Narayanan Chettiar, who were admittedly 
the partners of the managing agency firm. 
and M.U. Krishua Iyer and V.D.M.R.M. 
N. Muthiah Chettiar, who were merely 
the Directors of the Company contending 
that the lower Court was in error in 
ordering their public examination while 
in fact they were not directly in manage- 
ment of the affairs of the company or of 
the managing agency firm. 


4. So far as Chinnan Chettiar and. 
Narayanan Chettiar are concerned, they 
contend that though they were partners. 
of the managing agency firm, they were 
not directly in charge of the affairs of the 
Mills, but one P.S. Mani Iyer was origi- 
nally the managing partner of the mana- 
ging agency firm and he wasin complete 
charge of the Mills, that later on 
Thirumalai Iyengar became the managing 
partner and he was in complete manage- 
ment of the Mills, and that no allegation. 
of fraud has been directly attributed to- 
any of them and as such, section 196 
of the Indian Companies Act, cannot be 
invoked in their cases. As regards the 
other two appellants, it is contended that 
they were merely the Directors of the 
Company and that they had nothing to 
do with the management of the Mills 
as such, that there cannot be any question. 
of fraud being committed by them in the 
management of the business of the Mills 
and that, therefore, the order of the lower 
Court directing their public examination. 
cannot be sustained, The question, there- 
fore, is whether there should be a public 
examination of all the appellants herein. 
under section 196 of the Indian Companies. 
Act, IG13. 
5. Section 196 (1) of the Indian Com- 
panies Act is as follows: 

“ When an order has been made for 

winding up a company by the Court 

and the Official Taquidaver has applied. 


i 
l 
1 


Ij 


to the Court stating that in his opinion a 
fraud has been committed by any 
person in the promotion or formation 
of the company or by any director 
or other officer of the company, in rela- 
tion to the company since its formation, 
the Court may, after consideration of 
the application, direct that any person 
who has, taken any part in the pro- 
motion or formation of the company, 
-or has been a director, manager or other 
officer of the company shall attend 
before the Court on a day appointed 
by the Court for that purpose, and be 
publicly ; examined as to the promo- 
tion or formation or the conduct of the 
business of the company, or as to his 
conduct and dealings as director, 
manager or other officer thereof.” 


Section 177-B (2) provides : 


“The Official Liquidator may also, 
if he thinks fit, make a further report, 
or further reports, stating the manner 
in which'the company was formed and 
whether in his opinion any fraud has 
been committed by any person in its 
promotion or formation, or by any 
director or other officer of the company 
in relation to the company since the 
formation thereof, and any other matter 
which in' his opinion it is desirable to 
bring to: the notice of the Court.” 


1 


A conjoint reading of the above provi- 
sions shows that the Official Liquidator 
has to bring to the notice of the Court 
any fraud that might have been com- 
mitted by any person in the promo- 
tion, formation or management of the 
‘Company, and the Court is empowered to 
order public examination of the persons 
charged with fraud at the instance 
of the Official Liquidator. The pro- 
vision with regard to the public examina- 
tion was first introduced into English 
‘Company Law by the Companies Wind- 
ing Act of 1890 and sections 8 (2) and 
8 (3) of the Act corresponded to section 
177-B (2) and 196 of our Companies Act 
of 1913. ‘The question as to when the 
‘Court will be justified in ordering public 
examination has been considered in 
several decisions of English as well as 
Indian Courts. The leading case on 
the subject is that of the House of Lords 
jn Exparte Barnest, In that case while 





1, LR. (1896) A.C. 146, 
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considering the jurisdiction of the Court 
to direct public examination of a person 
under section 8 (3) of the Companies 
Winding Act, which is similar to 
section 196 of the Indian Companies 
Act, 1913, Lord Halsbury, L.C., observed: 


“ In the event of there being no fraud 
found or in the event of there being 
no individual pointed out as being 
suggested to be guilty of fraud, I 
entertain no doubt that the 
Court has no jurisdiction to make any 
such order for a public examination. . . . 
and, in as much as it is directed to that 
person and that person alone it seems 
to me that it follows as essential to the 
jurisdiction of the Court that there 
should be a preliminary finding, 
which is the foundation of that juris- 
diction, namely, that fraud has been 
committed by the individual person 
who is pointed out by the report.” 


The above decision was followed in Re 
Civil Naval and Military Outfitters Limited}, 
and it was expressed therein regarding 
the report of the Official Receiver that 
it was not meant to be anindictmentor 
a statement of claim to charge a man with 
fraud and that the object of the report was 
to raise a prima facie-case of fraud, not a 
case which a man had to answer finally, 
but a case upon which a Judge had to 
decide whether he was to undergo a 
public examination. The Judicial Com- 
mittee had to consider the question in 
Tejani v. Official Receiver®, whether fraud 
should be attributed to each of the res- 
pondents before their public examination is 
ordered and while negativing the conten- 
tion that a prima facie case must be made 
out before any public examination could- 
be made and that the Official Receiver’s 
report must attribute to each of several 
persons ordered to attend some parti- 
cular piece of alleged fraud, the Court 
expressed as follows : 


“This appears to their Lordships to 
compel the conclusion that ifa company 
with, say, three directors was ing 
on some business in a fraudulent manner, 
none of the directors could be brought 
to book unless he or they chose to tell 
the Official Receiver which of the three 
directors had been the actual perpe- 
EE aS le Ce a 2 
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trator or perpetrators of any of the 
fraudulent acts in question. This 
would be a reductio ad absurdum which 
their Lordships find impossible of 
acceptance.” 
Chagla, C.J., in Fazal Ibrahim v. Appabhai?, 
stated that looking to the whole scheme 
of the Act and of the section 195, it is 
clear that section 196 only aims at those 
persons who are charged with fraud and 
not those persons who may be concerned 
with the working of the company and 
are not charged by the Liquidator with 
fraud. In In re, Indian State Bank Ltd.?, 
it has been held that the Court before 
it passes an order for public examination 
must be satisfied that some facts are given 
in the application which entitle the 
Court to find that there isa prima facie 
case of fraud against the particular 
persons named, and that the general 
allegations of fraud in the management 
of the company may not be sufficient for 
ordering for the public examination of 
any person not directly implicated in the 
fraud, but that there is no necessity to 
specify the charge of fraud with the 
same particularity as would be necessary 
in a criminal charge under the Penal 
Code. In In re, Official Liquidator®, the 
considerations that are to be taken into 
account by the Court when ordering 
public examination at the instance of the 
Official Liquidator have been fully set 
out. It is pointed out that the only 
matter for consideration of the Court, 
on the report of the Liquidator, is whe- 
ther onthe basis of the report of the Liqui- 
dator, an order for public examination 
has to be made and against which of the 
Directors ; in other words whether the 
Liquidator is justified in making a 
finding of fraud against the directors 
or any of them on the materials in the 
report prepared by him. If the materials 
in the report disclose a prima facie case of 
fraud, the Court should make an order 
for public examination. It is not neces- 
sary for the Court at that stage to adju- 
dicate upon the question whether the 
directors are guilty of the fraud alleged 
and such questions have to be considered. 
only after the public examination and the 
concerned directors will get ample 
opportunity of controverting or denying 








1. ALR. 1949 Bom. 339. 
2. AIR. 1933 All. 366. 
3. (1966) 2 Comp.L.J. 82. 


THE MADRAS LAW JOURNAL REPORTS | _ 


[1978 
the allegations of fraud in the course 
of the public examination and that the 
Court has got jurisdiction to make an 
order for public examination if the follow- 
ing three conditions are satisfied : (1) 
that the report of the Official Liquidator 
contains a finding of fraud, (2) that such a 
finding is against the directors against 
whom an order for publicexamination is. 
sought for,and (3) that the directors 
sought to be examined are shown to 
have taken part in the business 
of the company or in transactions from 
which a finding of fraud has been made. 
Inarecent decision of Kailasam, J., 
in Official Liquidator v. Raman}, where the 
report of the Official Liquidator did not 
contain any specific act of fraud against 
some directors and on the question of a 
public examination of the directors on 
the basis of such a report of the Official 
Liquidator, the Court held that no speci- 
fic acts of fraud had been attributed to 
some of the Directors and so no public 
examination can be directed to be made 
against them, and that mere negligence 
in not supervising the borrowings as 
well as other transactions of the company 
will not be sufficient to base a charge of 
fraud. According to the learned 
Judge the report of the Official Liquidator 
should be of such a nature that it wil? 
probabilise the opinion of the Official 
Liquidator that prima facie all the direc- 
tors were concerned in the fraud and that 
if it is made out on the facts that all the 
directors were concerned, in the fraud, 
it may not be necessary for the Official 
Liquidator to go further and state which 
of the directors committed a particular 
fraud and that in the absence of any 
allegation of fraud the Court is not em- 
powered to make an order for public 
examination. 


6. In this case, as pointed out in 
Topham & Ivamy’s Company Law, 
13th edition, page 374, where the Court 
makes an order that a person shall attend 
for public examination (the order 
being based on a report of the Official 
Liquidator that in his opinion a fraud 
has been committed), and an appeal is 
made against the ord.r, the question to 
be considered is whether the report was 
so flimsy, so sketchy or so unfair that the 
Court exceeded its jurisdiction or erred 
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in exercising its jurisdiction in making 
the order. ‘In other words, in such cases 
it has to be,seen whether on the materials 
set out in the report of the Official Liqui- 
dator it can be said that in the opinion 
of the Official Liquidator that a prima 
acie case has been made out against the 
appellants of fraud as to attract the juris- 
diction of the Court to order public exami- 
nation. In’ this case the report of the 
Official Liquidator has alleged 11 ins- 
tances of fraud as set out above. Of 
those 11 instances 1 to 10 relate to the 
promotion,’ formation and the conduct 
of the affairs of the company and in the 
disposal of the company’s assets and 
machineries etc., as also maintenance of 
the accounts. These allegations of fraud 
can be attributed only to those persons 
who were in management of the company. 
Instance No. 11 attributes fraud to all 
the directors of the company in passing 
the resolutions at the instance of the 
managing agents. The directors who 

erely attend Directors’ meeting and 
pass resolutions cannot ipso facto be charg- 
ed with fraud unless further materials 
are forthcoming to show that they passed 
the resolution with any dishonest motive 
or fraudulent intention. If a director 
taken part in a Directors’ meeting 
wherein a resolution is passed, it may be 





















fraud has been made out against the 
directors in general in passing the resolu- 
tion ; but if it is shown that such directors 
were also involved in administration of 
the company then they can be charged 
with fraud! In this case Narayanan 
Chettiar and Chinnan Chettiar have 
been found; to be- the partners of the 
managing agents apart from their being 
the directors of the company. Even 
though they: have not acted as managing 
partners of 'the managing agency firm, 
they had subsisting and substantial nexus 
with the management of the company 
and as such the allegations made by the 
Official Liquidator in relation to ins- 
tances Nos. r to 10 can be said to show a 
prima facie case of fraud against them, 
T am not, therefore, in a position to inter- 
fere with the order of the lower Court 
ordering their public examination. 


LAKSHMANA SHAH y. COMMR., H.R. & C.E. 
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7. However, in respect of the other 
appellants, M.U. Krishna Iyer and V.D. 
M.R.M.M. Muthiah Chettiar, it is seen. 
that they were merely directors of the- 
company without taking part in the- 
management of the company and they- 
are said to have passed resolutions. 
brought in by the managing agents. 
As already stated, that will not form the 
basis of a charge of fraud and there is no 
material available in the Official Liqui-. 
dator’s report to show that they passed’ 
the resolutions with any fraudulent in- 
tention. Hence I cannot agree with the 
lower Court that a charge of fraud has. 
been made out against them. The order- 
for their public examination cannot there-- 
fore, be sustained. 


8. In the result, C.M.A. No.302 of 1970. 
is allowed in part so far as it relates to the- 
third appellant, (M.U. Krishna Iyer) and. 
in other respects the order of the lower- 
Court is affirmed.C.M.A. No 347 of 1970+ 
filed by V.D.M.R.M.M. Muthiah Chet-. 
tiar is allowed. No costs. The respon- 
dent in both the appeals is entitled to a. 
sum of Rs. 250 to come out of the com-- 
pany. 

V.K. Order accordingly.. 


IN THE HIGH COURT OF JUDI-. 
CATURE AT MADRAS. 

Present.—R, Sadasivam and V. Ramaswami: 
JJ. 


P.S. Dakshmana Shah and another- 
Appellants*- 


a. 


The Commissioner for. Hindu Religious : 
and Charitable Endowments, Madras 
Respondent. . 


Madras Hindu Religious and Charitable: 
Endowments Act (XIX of 1951), section 6 (9) 
— Trustees of Sri Balasubramaniaswamy - 
Temple, Komaleswaranpet, Madras—If here-- 
dttary trustees. 


A hereditary trustee of a religious institu-- 
tion as defined in section 6 (g) of the- 
Act includes three types of cases, namely, 
(i) succession to the office of trusteeship 
devolving by hereditary right, (ii) succes- 
sion to such office being regulated by- 
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usage and (#i) succession being specifi- 
cally provided for by the founder provided 
- the scheme of such succession is still in 
force. [Para. 4]. 


In the present case there is no plea ot 
evidence that the trustees of the Sri 
Balasubramaniaswamy Temple, Komales- 
waranpet, Madras, were elected by the 
members of the Somavamsam Bhuja 
Kshatriya community or that the persons 
30 elected held the office during their life- 
time. But it is clear from the evidence 
that the temple has been managed only by 
members of the Somavamsam Bhuja 
Kshatriya Kulam and that no member 
outside the said community has made any 
endowment to the temple. The Com- 
missioner, H.R. & C.E., has in his order 
made an observation that the Area Com- 
mittee will select trustees for the temple 
from the members of Somavamsam 
Bhuja Kshatriya Kulam and the same 
sufficiently protects the claims of the 
community. It is, therefore, unnecessary 
to go into the question whether the 
temple is a denominational one. 

[Paras. 4, 9.] 
Appeal against the decree dated 26-11-63 
of the City Civil Court (ITI Assistant 
Judge), Madras in Original Suit No. 411 
of 1960. 


K.E. Rajagopalachari, for Appellants. 


‘The Assistant Government Pleader, for 
Respondent. 


‘The Judgment of the Court was delivered 
by 


Sadasivam, 7.—Appellants filed an appli- 
cation under section 57 (b) of the Madras 
Hindu Religious and Charitable Endow- 
‘ments Act XIX of 1951, hereinafter 
referred to as the Act, before the Deputy 
‘Commissioner claiming to be the here- 
ditary trustees of Sri Balasubramania- 
swamy Temple, Narayananaicken St., 
“‘Komaleswaranpet, Madras-2. The 
learned Deputy Commissioner has held 
by his order Exhibit B-10 that the office 
of the trustee of the suit temple is not 
‘hereditary and that the appellants are 
not hereditary trustees. The appellants 
unsuccessfully appealed to the Com- 
missioner for Hindu Religious and 
‘Charitable Endowments, Madras, as seen 
from the order Exhibit B-14. But in 
«dismissing the appeal, the Commissioner 
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made an observation that the Area 
Committee will select trustees from the 
members of the Somavamsam Bhuja 
Kshatriya Kulam. The appellants filed 
this Suit OYS. No. 411 of 1960, on the 
file of the City Civil Court, Madras for 
setting aside or cancelling the order of the 
Commissioner and to recognise their 
claim to the hereditary trusteeship of the 
suit temple, to declare that they and 
other members of the Somavamsam 
Bhuja Kshatriya Kulam or caste as a 
religious denomination exclusively own 
and conduct the affairs of the temple 
through their representatives and for an 
injunction restraining the Commissioner 
for Hindu Religious and Charitable 
Endowments, Madras, from enforcing the 
provisions of the Madras Act XXII of 
1959 inclusive of the provisions relating 
to the appointment of trustees so as to 
interfere with the rights of the said reli- 
gious denomination and for costs. 


2. The learned III Assistant Judge, 
City Civil Court, Madras, negatived the 
claim of the appellants that they are the 
hereditary trustees of the suit temple. 
He, however, found that the suit temple 
was a denominational one, having been 
established by the people of Somavam- 
sam Bhuja Kshatriya Kulam who hailed 
from Nepal and settled down in Chinta- 
dripet and Triplicane, Madras, and 
founded the suit temple solely for their 
benefit, but refused to grant a declaration 
to that effect, as no notice was given under 
section 80, Civil Procedure Code. In 
the result, he dismissed the suit with 
costs and the plaintiffs have preferred 
this appeal. 


3. We have already referred to the 
fact that the appellants filed an appli- 
cation before the Deputy Commissioner 
for Hindu Religious and Charitable 
Endowments only under section 57 (b) 
of the Act, and not under section 57 (a) 
of the Act as to whether the suit temple 
is a religious institution within the mean- 
ing of section 6 (15) of the Act. No notice 
under section 80, Civil Procedure Code, is 
required in respect of a statutory suit to 
set aside or cancel the order of the Com- 
missioner under the provisions of the 
Act. Even assuming that such a statu- 
tory suit could be combined with a suit 
in which the applicability of the Act to 
the suit temple is challenged, the require- 
ments of the valid institution of the later 


1 
1 
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suit should be complied with. Relying on 
the decision! in Govinda Menon v. Union 
of India}, this Court has in Santhana Gopala 
Chettiar v. 'Seetharama Chettiar? and in 
the subsequent unreported decision in 
M. S. mavelu Mudaliar and others v. 
Commissioner, H. R. & C. E., Madras’, 
held that the Commissioner of the 
Madras Hindu Religious and Chari- 
table Endowments, while functioning 
under the provisions of Act XXII of 1959, 
functions oņly as a public officer or 
Government: servant, and as such the 
provisions contained in section 80, Civil 
Procedure Code, will apply to him. In 
view of these decisions Sri K.E. Raja- 
gopalachari,| the learned Advocate for 
the appellants, did not question the 
correctness Of the decision of the trial 
Court that notice under section 80, Civil 
Procedure Code, is necessary and he 
confined his) arguments in this appeal 
solely to the question whether the appel- 
lants are the hereditary trustees of the 
suit temple. 









devolving by hereditary 
ight; (#)- succession to such office being 
egulated by usage and (iii) succession 
being specifically provided for by .the 
founder provided the scheme of such 
succession is'still in force. The conten- 
tion .of Sri K.E. Rajagopalachari is that 
the succession to the office of trusteeship 
of the suit temple is regulated by usage. 
In paragraph 3 of the plaint, it is stated 
that Sri Balasubramaniaswami temple 
was founded|about 100 years ago by the 
members of;a section of a community 
called Somavamsam Bhuja_ Kshatria 
Kulam by donations raised from among 
them by the ancestors of the plaintiffs 
whose families also belong to the said 
community and that ever since the founda- 
tion of the temple, the same is managed 
by the members of these two families. 
It is stated in the same paragraph that 
Changalroya| Shah, the grandfather of 
the first plaintiff, was the trustee from 
about 1888 to 1938 and his son Subra- 
mania Shah, who succeeded him, 


1. ER S.C.R. 566 i ALR, 1967 S.C: 1274, 
2. J. 41. : 
3 
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managed till his death in 1951 and that 
his son Lakshmana Shah, the first plain- 
tiff, has been managing the temple after 
the death of his father. It is stated in 
the same paragraph that similarly the 
second plaintiff’s father Baba Shah’ was 
trustee from 1889 to 1956 when he died 
and that from then, the second plaintiff 
has been in joint management with the 
first plaintiff. In paragraph 7 of the 
plaint it is stated that the Commissioner 
should have held that the plaintiffs are 
hereditary trustees according to the defi- 
nition given in the Act. In paragraph 8 
of the plaint it is stated that the temple 
is founded and managed, by a section of 
the Somavamsam Bhuja Kshatriya com- 
munity and that the members of: the 
community have been functioning as 
trustees from time to time according to 
well defined usage. But it is not stated 
as to what the usage is. In the applica- 
tion Exhibit B-1 to the Deputy Com- 
missioner it is stated that ever since the 
inception of the temple about 100 years 
ago, the properties of the temple have 
been managed hereditarily by the 
members of their family who are called - 
Somavamsam Bhuja Kshatriya Kulam 
and that this is the usage in the com- 
munity which maintains the temple. 
When we questioned Sri K. E. Raja- 
gopalachari as to the nature of the usage, 
he stated that the members of the com- 
munity used to elect the trustees and that 
the persons so elected held the office 
during their lifetime. But it is significant 
to note that there is no plea or evidence 
in this case that the trustees of the suit 
temple were elected by the members:'o 
the Somavamsam Bhuja Kshatriya com- 
munity, or that the persons so elected held 
the office during their lifetime. In fact, 
this contention has evidently been put 
forward in order to sustain the claim 
of hereditary trusteeship in conformity 
with the decisions of this Court. 


5. In State of Madras v. Ramakrishna! 
the question whether a trustee elected 
by usage could be regarded as a heredi- 
tary trustee was considered. It appears 
from the decision that succession to an 
office of trustee by election may well be 
comprehended by section 6 (g) of the 
Act, But the following passage’ in that 
= 


joda, (10959 2 MLJ. 252 LER, (1957) Mad; 
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judgment clearly indicates that where 
the office of trustee by election can be 
held for a term of years though by usage, 
it could not possibly be brought within 
the purview of the words ‘succession’ to 
hereditary right of trusteeship regulated 
by usage. 


“It appears to us to be singularly 
inappropriate to say that there is a 
succession of A’s office to another when 
on the efflux of the period for which A 
was appointed, there is a vacancy and B 
is elected to that vacancy. It is quite 
possible that for that vacancy A him- 
self might be re-elected because a 
retiring trustee is eligible for re-election. 
The possibility of A being the successor 
of A himself is not merely an anomaly, 
it is an impossible legal position. No 
man can succeed to his own office.” 


Though the above observation is obiter, 
it has been cited with approval by a 
Bench of this Court in State of Madras v. 
Sambandamurthi} and by the Supreme 
Court in the appeal from the decision 
as reported in Sambandamurthi v. State of 
Madras*. It appears from the decision 
in State of Madras v. Sambandamurtht*, 
that the Advocates for the trustees urged 
that the election to the office of trustee 
was ted by usage and if that fell 
within the ambit of succession, there was 
no reason to limit its scope to election 
to an office held for life and not for a 
period of years. On the same basis 
it is urged in this case that there is usage 
in the suit temple under which the 
trustees are elected for life by the members 
of Somavamsam Bhuja Kshatriya com- 
munity. But, as already pointed out, 
there is no plea or evidence in support 
of this attractive legal contention. 


6. Sri K.E. Rajagopalachari relied on 
the decision in Nilakandan v. Padmanabha? 
where it has been held that when two 
persons have been in joint management 
for more than 40 years, the presumption 
is that they have a joint right of manage- 
ment. But the question in this case is 
not whether the plaintiffs and their 
ancestors have been functioning as joint 





1. (1966) 2 M.L.J. 337 : 80 L.W. 90 : LL.R. 
(1966) 2 Mad. 36. 
2. Soap 2 M.LL.J. CoS (1970) 2 S.C.J. 
131: (1970) 2 An.W.R. E. ) 58. 

3. (1891) LL.R. 14 . 153 at 162. 
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trustees, but whether the plaintiffs are 
the hereditary trustees within the mean- 
ing of section 6 (g9) of the Act. Sri 
K.E. Rajagopalachari relied on the deci- 
sion in Deputy Commissioner, H.R. © C.E. 
Board vi Siddhivinayaga Mudaliar', to 
which one of us was a party. But it is 
clear from the decision in that case that 
succession to the trusteeship of the temples 
in that case devolved by hereditary 
right, that the Sengunthar community 
acquired prescriptive title to manage the 
temples by Jong usage from 1900, that 
the Nattamaikars of the said Sengunthar 
community have becn functioning as 
hereditary trustees and that the claim 
of the plaintiffs in that case as hereditary 
trustees in the said circumstances could 
be upheld. We shall proceed to consi- 
der the evidence in this case to find out 
whether the appellants have by long 
usage acquired rights as hereditary 
trustees of the suit temple. 


7. We have already referred to the 
fact that there is no clear plea as to the 
usage claimed by the appellants. It is 
not clear either from the pleadings or 
the evidence in this case as to how 
Chengalroya Shah, the grandfather of the 
first plaintiff, became the first trustee in 
1888 and the second plaintiff’s father 
Baba Shah became trustee only from 
1889. According to the averments in 
paragraph 3 of the plaint, the trusteeship 
vested in the two families ever since the 
inception of the temple. The appel- 
lants examined themselves before the 
Deputy Commissioner. The first appel- 
lant P.S. Lakshmana Shah stated in his 
evidence before the Deputy Commis- 
sioner that his grandfather Chengalroya 
Shah and Baba Shah were originally 
the trustees, that his father became a 
trustee in 1938 after the death of 
Chengalroya Shah and that he became a 
trustee in 1951 after his father’s death. 
He stated that after the death of Baba 
Shah in 1956, the second appellant 
Thulasi Shah became a trustee. In 
cross-examination he stated that the 
community people used to nominate the 
trustees from his family and the family 
of the second appellant. The second 
appellant Thulasi Shah also gave similar 
evidence before the Deputy Commissioner. 
Even in Chief-examination he stated 
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that his community people used to nomi- 
nate the trustees. In cross-examination 
he stated that in 1938 and in 1951 when 
Subramania Shah and Lakshmana Shah 
became trustees, the community people 
asked them to function as trustees. 


8. The appellants examined themselves 
and one Kuppa Shah as witnesses in the 
suit. P.W. 1 Thulasi Shah deposed that 
the temple is 60 years old and that the 
founders were Chengalroya Shah and 
Baba Shah. He stated that after the 
death of his father Baba Shah, he succeed- 
ed as trustee. He stated that Subra- 
mania Shah succeeded to the trusteeship 
of the suit temple after the death of his 
father Chengalroya Shah and that the 
first plaintiff succeeded his father Subra- 
mania Shah. In his chief-examination 
he stated that except the two families 
of himself and the other plaintiff, no 
others have any right to manage the 
temple and that these two families alone 
were in management from its inception. 
But he admitted in cross-examination 
that in the statement Exbibit B-7 given 
by one Sambandam Mudaliar before the 
Inspector, Hindu Religious and Chari- 
table Endowments, in support of the 
plaintiffs’ case, it has been stated that 
Chengalroya Shah and Baba Shah were 
the chief Dharmakarthas in whose hands 
the affairs of the temple were vested by a 
committee of nine community members. 
Even in chief-examination he stated that 
when there were disputes with Musalmans 
the two trustees co-opted three others 
and filed suits. Exhibit A-2 is the certified 
copy of the judgment in O.S. No. 484 
of 1918, on the file of this Court, and 
Exhibit A-1 is a certified copy of the decree 
relating to that judgment. It is clear 
from these documents that Chengalroya 
Shah and Baba Shah and three other 
persons have been described as trustees 
and Dharmakarthas of Sri Balasubra- 
maniaswami temple. It is not possible 
to accept the explanation of P.W. 1 that 
in order to strengthen the case, three 
others were ‘co-opted as trustees. Ex- 
hibits A-3 and A-4 are endowments in 
favour of the suit temple and they men- 
tion Baba Shah and some others as 
trustees. The name of Chengalroya 
Shah does not find a place in either of 
these documents. It is no doubt possible 
to explain these documents as relating to 
specific endowments. But Exhibits A-5 
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to A-7 are sale deeds in favour of the 
temple represented by not only Chengal- 
roya Shah and Baba Shah, but also six 
or seven others. The explanation of 
P.W. 1 is that others were only nominally 
added. P.W. 2 Lakshmana Shah, the 
first plaintiff in the suit, gave evidence 
that he and P.W. 1 were hereditary 
trustees. In cross-examination he stated 
that his community people used to assem- 
ble and nominate only members of the 
families of the plaintiff as trustees, but 
he pleaded ignorance about such nomina- 
tion in the earlier days. The evidence of 
P.W. 3 Kuppu Shah is that the two 
trustees of the suit temple are hereditary 
trustees, that he knew their forefathers 
and that they were not nominated by his 
community. Thus the evidence is con- 
flicting as to the mode in which the mem- 
bers of the community happened to 
manage the suit temple as trustees. It 
appears from paragraph 3 of the plaint 
that the trusteeship devolved by inherita- 
nce from father to son on two persons 
jointly. But there is evidence to the 
effect that the selection of the trustees 
was by nomination. The several docu- 
ments referred to by us show that apart 
from the two persons mentioned in the 
plaint, several others have been function- 
ing as trustees. The contention of Sri 
K.E. Rajagopalachari is that by usage 
the trustees are elected for the suit temple 
to hold office during their lifetime, but 
there is absolutely no evidence in support 
ofany such contention. For the foregoing 
reasons, we see no reason to differ from 
the finding of the trial Judge that the 
appellants are not the hereditary trustees 
of the suit temple. 


9, It is really unnecessary for us to go 
into the question whether the suit temple 
is a denominational temple. It is clear 
from the evidence in this case that the 
temple has been managed only by 
members of the Somavamsam Bhuja 
Kshatriya Kulam and that no member 
outside the said community has made 
any endowment to the temple. The 
Commissioner for Hindu Religious and 
Endowment has in his order Exhibit B-14 
made an observation that the Area 
Committee will select trustees for the 
suit temple from the members of Soma- 
vamsam Bhuja Kshatriya Kulam and we 
entirely agree with the same as sufficiently 
protecting the claims of the community. 
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10. The decree and judgment of the 
trial Court are confirmed and the appeal 
is dismissed with costs. 


V.K. Appeal dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction.) 
Present :—T. Ramaprasada Rao, F. 


S. Natarajan, Prop., Electrical Engineering 
Equipment Co., Madras-1. Petitioner* 


V. 


D. Samson, Joint Commercial Tax Officer, 
(Central Intelligence Wing), Madras-5 
and others .. Respondents. 


Tamil Nadu General Sales Tax Act (Iof 
1959), section 41 and Criminal Procedure 
Code (V of 1898), section 165—Search and 
Seizure—Business premises of  assesseé— 
Search and seizure of account books etc.— 
Search and seizure in violation of Criminal 
Procedure Code—Illegal—Nevertheless reliance 
by revenue on such material for assessment— 
‘alid—Retention of such material till finality 
of assessment—Lawful—No writ of manda- 
mus to direct return. 


In March, 1967, the business premises of 
the petitioner was raided and a number of 
account books and documents were seized 
from the premises. As the law then was, 
the seizure itself was illegal as section 41 
of the Act was held to be violative of 
certain provisions of the Constitution. 
But the Supreme Court later upholding 
the validity of section 41 of the Act 
observed that any account books etc., seized 
without following the procedure under 
section 165 of the Code of Criminal 
Procedure, must be returned to the asses- 
see. The petitioner applied under Article 
226 of the Constitution for a writ of 
mandamus directing the Revenue to return 
the account books etc., seized from him as 
the search and seizure was not in accord- 
ance with section 165 of the Criminal 
Procedure Code. - The answer of the 
Revenue was that they are bound to 
return the account books etc., but after the 
assessment Was over. [Paras. 3 and 5] 
— 
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Held: asearch and seizure of account- 
books etc., of the assessee made in contra- 
vention of section 165 of the Criminal 
Procedure Code, is illegal, yet the Revenue 
may for the purposes of completing the 
assessment rely upon the account books 
etc., and retain them until the assessment 
became final. An assessment on the basis 
of such account books etc., seized in the 
course of an inchoate and inappropriate 
search is not illegal. [Para. 4\ 
A writ of mandamus is issued only when a 
person refuses to do what he is enjoined 
in law to do or fails to perform a public 
duty. [Para. 6] 


On facts: there is no public duty on the 
part of the revenue to return the account 
books as on date when there was no com- 
pletion of the assessment of the petitioner. 

[Paras. 5 and 6] 


Petition under Article 226 of the Consti- 
tution of India, praying that in the 
circumstances satel therein, and in the 
affidavit filed therewith the High Court 
will be pleased to issue a writ of mandamus 
directing the respondents to return all 
books and documents seized from the 
business premises of the petitioner at No. 
4, Errabalu Chetty Street, Madras-1 and 
Factory premises of the petitioner 213/2, 
Velachery Main Road, Velachery, Mad- 
ras-42, on 18th March, 1967. 


K. Ramagopal, for Petitioner. 


The First Assistant Government Pleader, 
for Respondents. 


The Court made the following 


OrvrerR.—The petitioner is a dealer in 
electrical goods carrying on business under 
the name of Electrical Engineering Equip- 
ment Co., Errabalu Chetty Street, Mad- 
ras-l. He is an assessee under the Tamil 
Nadu General Sales-tax Act. On the 
18th March, 1967, the business premises 
of the petitioner was raided and in the 
course of such a raid, which occupied 
considerable time of the searching officers, 
a number of account books and documents 
were seized. The petitioner has given a 
list of such documents which according to 
the department were handed over by the 
assessee and which according to the peti- 
tioner Were seized from the premises, As 
the law then was, the seizure itself was 
illegal as section 41 was held to be violative 
of certain articles of the Constitution os 


P 
i 
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India. But the Supreme Court in Commis- 
stoner of Commercial Taxes v. R. S. Fhaver}, 
upheld the validity of section 41 of the 

amil Nadu: General Sales Tax Act and 
in the course of their observation their 
Lordships expressed the view that any 
account books etc., seized without follow- 
ing the procedure under section 165 of the 
Code of Criminal Procedure, must be 
returned to the assessee whose premises has 
been so raided and searched. ‘The petitio- 
ner’s case is that even in the search made, 
in the instant case, the safeguards provided 
in section 165 of the Code of Criminal 
Procedure, were not followed. After the 
books were so seized, the petitioner has 
come up to this Court for the issue of 
a writ of mandamus directing the Revenue 
to return the' account books etc., so seized 
and as listed by him. He relies upon the 
observations,| already referred to by’ me, 
made by the! Supreme Court in Commis- 
sioner of Commercial Taxes v. R.S. Fhaver). 
The writ asked for is one for a writ of 


2. The Revenue would state that they have 
a right to retain the books for purposes 
of assessing the petitioner, though they 
are obliged in law and in accordance with 
the ratio in Commissioner of Commercial 
Taxes v. R.S. Jhaver!, to return the books 
to him. They would say that they were. 
prevented from assessing the petitioner 
after placing reliance on the material 
obtained by them during the course of 
the raid, as this Court by interim orders 
passed in this writ petition has prevented 
the original authority to finalise the assess- 
ment. The jrespondent states that they 
are bound to return but their contention is 
they would return it as soon as the assess- 
ment is over. 





3. In this case, there are three noticeable 
stages: the'‘first one is the factum o 

seizure of account books, the second one 
is the assessment proceedings by the 
Revenue and' the third one is the return of 
such books só seized to the assessee. In 
so far as the seizure of the account books 
is concerned,.it is conceded that the limbs 
of section 165 of the Code of Criminal 
Procedure, were not borne in mind when 
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the inspection was made on 18th March, 
1967. Prima facie, therefore, itis an illegal 
search. But, the seizure of books or mate 
rial effected in a search which was made in 
violation of the prescriptions in section 
165 of the Code of Criminal Procedure, 
cannot be said to be~material on which 
no reliance can be placed by the Revenue 
for any purpose whatsoever. As a matter 
of fact, in Annamalai Chettiar & Co. v. Deputy 
Commercial Tax Officer!, which was referred 
to with approval by a Division Bench of 
this Court, towhich Iwasa party, in Sha 
Hashimal Khimchand v. The Deputy Commer- 
cial Tax Officer, Tiruchirapalli Town, it 
was made clear, that the Revenue is in 
order in relymg upon such account books 
or material seized by them in the Court 
of a search though inchoate or violative of 
the statutory safeguards mentioned in 
section 165 of the Code of Crimmal Pro- 
cedure. Merely because the raid or the 
search was illegal, it does not follow auto- 
matically that the material seized or the 
account books recovered in the course of 
such search would serve no purpose what- 
soever, in the eye of law and particularly 
for the purposes of completing the assess- 
ment proceedings on the basis of such 
material secured. Ifthis is therefore the 
law which is accepted and ruling, it follows 
that the department would be in order in 
relying upon such material seized in the 
business premises of the petitioner on 
18th March, 1967. 


4. But, it is very vehemently contended 
by Mr. K. Ramagopal, the learned Coun- 
sel for the petitioner, that the observation 
of the Supreme Court in Commissioner of 
Commercial Taxes v. R.S. Fhaver®, is clinch- 
ing and that a mandamus should be issued 
forthwith to the department to return 
the account.books as the seizure by itself 
is illegal. Since the search contravened 
section 165 of the Code of Crimmal Pro- 
cedure, the observation of the Supreme 
Court is that all material such as account 
books etc., seized in such circumstances 
and contexts ought to be returned. But, 
the learned Taza did not say that they 
should be returned without such material 
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being “used „for purposes of assessment 
proceedings. It was‘ this aspect which 
came up for consideration before this 
Court in Annamalai Chettiar @ Co. v. 
Deputy Commercial Tax Officer’, and in Sha 
Hashtmal Khimchand v. The Deputy Gommer- 
cial Tax Officer, Tiruchirapalli Town*, 
wherein the: proposition has been laid 
down in unambiguous terms that an 
assessment on the basis of such incriminat- 
ing material seized in the course of an 
inchoate and inappropriate search is not 
illegal. If therefore this is the reasonable 
conclusion that could be arrived at, the 
mandate given by the Supreme Court in 
Commissioner of Commercial Taxes v. R.S. 
Fhaver®, has to be understood equally in a 
reasonable way. 


5. The poser therefore is as to when the 
return of such material has to be effected. 
Though, it is imperative'on the part of the 
department to return them to the assessee 
or to the person from whom they were 
secured, as far as the time factor is con- 
cerned, it appears to me, that having 
regard to the view of this Court that such 
material can be the basis of an assessment, 
the only possible view is that such material 
or account books etc., could be retained 
by the Revenue until the assessment is 
over. Assessments are not over in the eye 
of taxation law until it becomes final. 
There are appeals, there are revisions and 
again tax revision cases in such matters. 
If, therefore, any proceeding is pending in 
connection with an assessment under the 
Madras General Sales-tax Act and if such 
material or account books etc., are required 
for purposes of reliance or support to make 
final order'of assessment, then, it would 
not be unreasonable to expect the revenue 
to keep such records with them until such 
a finality is reached in that process of 
assessment. In the instant case, the assess- 
ment has been interdicted by an order of 
stay made by this Court. It is for no fault 
of the revenue that the assessment pro- 
ceedings are not yet over. It, therefore, 
follows that the retention of the account 
books etc., as listed by the department on 
the date of the search are kept with them 
lawfully and for the purpose of finalising 


1. (1965) 16 S:T.C. 687. 
72. W.P. Nos. 1199 and 1200 of 1967. 

aden OSD 2 LTJ. 919 : (1968) 1 S.C. 121 : 
_ (1961) 20 S.T.C. 453: 1 S.C.R.148 : (1 


ST) 20 S.T.C. 453: (1968) 1 S.C} 968) 
1 An.WR. (S.C) 43 ; (1968) 1 M.LJ, (S.C) 43, 
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assessments which could be completed on 
the basis of such account books etc., seized, 
though the search is inchoate in the eye 
of law. 


6. There is therefore no public duty on the 
part of the revenue to return the account 
books as on date. Writ of mandamus is 
issued only when a person refuses to d 

what he is enjoined in law to do or fails to 
perform a public duty. I am therefore 
unable to agree with the learned Counsel 
for the petitioner that a writ of mandamus 
should issue in the instant case when the 
very essence for the issue of such a rule is 
absent. The rule nisi is discharged. The 
writ petition is dismissed with costs. 
Advocate’s fee is Rs. 100. 


V.S. Petition dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 





Present :—K.S. Ramamurti and S. Ganesan, 


JJ. 


Union of India represented by the Secre- 
tary, Ministry ot Industrial Development 
and Company Affairs at New Delhi 


Appellant™ 


vJ. 


yıdia Cements Ltd. and others Respondents. 


(A) Cement Control (Amendment) Order (1969) 
— Legality and Constitutional validity—Fixation 
of untform retention price for all units of cement 
industry—Price fixed if in contravention of 
section 18-G of Industries (Development and 
Regulation) Act (LXV of 1951)—Jf offends 
Article 14, of the Constitution. 


(B) Constitution of India (1950), Articles 226 
and 14— Writ petition challenging Cement Con- 
trol (Amendment) Order on the ground that it 
offends Article 14-——Non-joinder of all units of 
cement industry—Effeci—Necessary pleadings 
and proof. : 


In writ petitions filed by certain limited 
companies questioning the legality of 
the Cement Control (Amendment) Order, 
it was contended that the order of the 
Government fixing a uniform retention 
price was not fair or proper besides offend- 
ing Articles 14 and ig of the Constitution 


+ W.A. Nos. 155, 156 and 157 of 1970. ; 
i 23rd April,1971. 


n 
of ludia. Ismail, J., who heard the 


writ petitions accepted the contentions of 
the petitioners on all the main points and 
declared the Cement Control (Amend- 
ment) Order of 1969 as unconstitutional. 
On L.P. appeal ; 


Held, reversing the judgment of Ismail, J., 
and upholding the validity of the Cement 
Control (Amendment) Order, 1969: 


(i) The writ petitions should have been 
simply dismissed in limini for non-joinder 
of all the units in the cement industry. 
In the Cement Control Order there were 
several inter-connected provisions in which 
all the units were vitally interested. It 
was not a question of the Government 
raising a plea of non-joinder but it was a 
more fundamental question of the Court 
being called upon to issue directions which 
would turn out to be futile and meaning- 
less when the parties most vitally affected 
were not before the Court. = [Para. 44.] 


(ii) As the writ petitioners were limited 
companies none of them could invoke 
Article 19 of the Constitution (Point 
conceded). But the fact that they had no 
right to invoke Article 19 did not preclude 
them from contending that the uniform 
retention price fixed by the Cement Con- 
trol (Amendment) Order was not in 
conformity with the guidclines implicitly 
laid down under section 18-G of the 
Industries (Development and Regulation) 
Act, 1951. [Paras. 47, 57.] 


Wholesale Grain and Seed Merchants’ Asso- 
ciation v. State of Maharashtra, A.I.R. 1968 
Bom. 75, Dissented from. [Paras. 52, 53.] 


Merely because the reasonableness of the 
restriction imposed in any particular order 
of the Government has to be judged with 
reference to the principles underlying 
Article 19 of the Constitution, the Article 
itself cannot be bodily incorporated into 
section 18-G of the Industries (Devclop- 
ment and Regulation) Act. Such incor- 
poration would result in startling results. 
The right to expect the fixation of a fair 
price, i.e., in terms of section 18-G and 
the right to safeguards with regard to 
the nature of the restrictions that can be 
imposed, could be claimed by an indivi- 
dual or by a limited company. When 
the limited company complains that the 
Testrictions are unreasonable or that the 
price fixed does not provide for the cost of 
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production plus a reasonable margin of 
profit, the complaint is not a violation of 
Article 19 but the complaint is that the 
order issued is in excess of the powers con- 
ferred upon the Government under section 
18-G, i.e., in deprivations of the safeguards 
guaranteed and secured under section 
18G. To put it differently, the com- 
plaint literally is an infringement of 
the rights secured under section 18-G 
and not an infringement of Article 19 
though in judging the question whether 
section 18-G has been infringed, principles 
or test which apply to a complaint of 
violation of Article 19 may be germane 
and relevant. [Para. 57.] 


(tii) The fixation of a uniform retention 
price of Rs. 100 for all the units of the 
cement industry is not in contravention 
of section 18-G of the Industries (Develop- 
ment and Regulation) Act of 1951. 
(For detailed reasons see judgment.) 


The power of the Government to fix a 
price and modify or vary the same, from 
time to time, is clear and the only condi- 
tion that is to be satisfied in section 18-G 
is that the Government should act for 
the purpose of securing the equitable 
distribution and availability at fair 
prices of any article. So long as that 
condition is satisfied, the Government’s 
action cannot be questioned, whatever, 
may be the policies which the Government 
might have declared earlier. [Para. 69.] 


The burden is upon the writ petitioners 
to allege all the essential and necessary 
facts and establish in such manner as is 
possible and permissible in a proceeding 
under Article 226 of the Constitution, 
to the satisfaction of the Court that there 
is a contravention of the provisions of 
section 18-G. It will avail the writ 
petitioners nothing, to harp upon the 
statements in the policy declaration of the 
Government in October, 1961 and call 
upon the Government to plead and 
establish facts as to why they introduced a 
change and whether the contingencies 
specified in the Government resolution 
have occurred. [Para. 71.] 


In the instant case, the affidavits filed 
in support of the writ petitions are totally 
bereft of particulars. They do not 
satisfy even the barest minimum standard, 
There is no averment of fact—literally - 
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nil—as to how the writ petitioners have 
not been given a fair price within the 
meaning of section 18-G of the Act. 
The petitions are liable to be dismissed 
even at the threshold for this reason of 
total lack of particulars. [Paras. 80, 84] 


(io) The contention that fixation of a 
uniform retention or ex-factory price by 
the Cement Control (Amendment) Order, 
offends Article 14 of the Constitution is 
untenable. (For detailed reasons with 
case-law see paras. 141 to 173). 


Further, the writ petitions are totally 
bereft of particulars as to how there is 
discrimination. Unless facts and figures 
are given no relief can be given on a 
mere doctrinaire approach and simple 
arithmetical calculations, additions and 
substractions in the abstract. [Para. 174.] 


Appeals under clause 15 of the Letters 
Patent against the Order of the Hon’ble 
Mr. Justice Ismail, dated 18th December, 
1969, and made in the exercise of the 
Special Original Jurisdiction of the 
High Court in Writ Petition Nos. 2245, 
2244 and 2243 of 1969 respectively 
presented under Article 226 of the Consti- 
tution of India to declare : (1) (a) that 
the: provisions of the Cement Control 
(Amendment) Order, 1969, is ultra vires 
and unconstitutional and to issue writs 
of mandamus directing th: first respondent 
therein to revise the retention prices for 
cement, maintaining the three tier divi- 
sion and granting a uniform increase of at 
least Rs. g-50 per tonne thereon and, (1) 
(b) to issue writs of mandamus directing 
the respondent to dispose of the demand 
for increase in the retention prices made 
in terms of clause 12 of the 1967 Order 
in accordance with law and the Constitu- 
tion without violating the fundamental 
rights of the petitioner or in the alternative 
(1) (c) directing the issue of writs of 
mandamus to the respondents not to 
demand or pay ovt of the Cement Regula- 
tion Account on the basis of the terms of 
the Cement Control (Amendment) Order 
of 1969. 


The Standing Counsel for Central Govern- 
ment, for Appellant. 


V.P. Raman, N.R. Chandran, L.V. Krishna- 
swamy Ayyar, L.K. Sankaran, Mis. King 
and Partridge, K.K. Venugopal and KK. 
Wambiar, for Respondents, 


‘THE MADRAS LAW JOURNAL REPORTS 


[1975 


The Judgment of the Court was delivered 
by 


Ramamurti, 7.—These writ appeals arise 
out of three writ petitions filed by the 
petitioners therein, questioning the legality 
of the Cement Control (Amendment) 
Order of 1969, (hereinafter referred to as 
the Amendment Order) which came into 
force on the 16th of April, 1969, intro- 
ducing certain changes in the Cement 
Control Order of 1967, hereinafter refer- 
red to as the Order, 


2. The writ petitioners asked for the 
issue of a writ of mandamus and other 
appropriate directions. Ismail, J., accep- 
ted the contentions of the petitioners on all 
the main points and allowed the writ 
petitions issuing certain directions, 
Chettinad Cement Corporation Ltd. is 
the petitioner in W.P.No. 2243 of 1969; 
Madras Cement Ltd. is tHe petitioner in 
W.P.No. 2244 of 1969 and the India 
Cements Ltd. is the petitioner in W.P. 
No. 2245 of 1969. 


3. The Union of India represented by 
the Secretary, Ministry of Industrial 
Development and Company Affairs, New 
Delhi, and (2) The Cement Controller, 
New Delhi, the respondents in the writ 
petitions aforesaid, have preferred these 
appeals against the Order of Ismail, J. 


4. Certain other cement companies were 
impleaded as party-respondents in the 
appeals, some of them supporting the 
Cement Control (Amendment) Order of 
1969 while some of them sail with the 
writ petitioners questioning the legelity 
of the Order. 


5. At the hearing of the writ appeals; 
arguments were advanced by learned 
Counsel for the parties in the writ proceed- 
ings as well as by counsel appearing for 
the parties newly impleaded in the writ 
appeals. 


6. The crucial point relates to the legality 
and validity of the Cement Control 
(Amendment) Order of 1969. 


7. It is necessary to have a brief survey 
about the cement industry in India and 
the circumstances which led up to the 
writ proceedings. Cement has been a 
controlled commodity for a long number 
of years and its production, distribution 
and price were being regulated. by the 


i 
d 


I] 


Cement Control Orders issued by the 
Government of India from time to time 
in the exercise of the powers conferred 
on the Central Government under section 
18 (G) of ithe Industries (Development 
and Regulatior ) Act of 1951, hereinafter 
referred to as the Act. 


8. The artangement that was in force 
in July, 1956 was that the cement pro- 
duced by all the producers was acquired 
by the State Trading Corporation, which 
distributed the commodity all over India 
ata uniform price on a f.o.r. basis. The 
price payable by the State Trading 
Corporation to the producer for his 
cement was however, “the retention 
price”, or ex-works or ex-factory price 
(as known in the cement industry) which 
was fixed iby the Government. 


9. There was, first, a Tariff Commission 
of the year |1958 and in pursuance of its 
recommendations, the Government had 
fixed the f.d g.r. and ex-factory price for a 
period of three years from ist July, 1958, 

under the Cement Control Order of 1958. 

Even though the consumer price of 
cement was{fone uniform f.o.r. destination 
price, there were different retention 
prices for cement so far as producers 
were concerned. Whenever fresh units 
went into production, the Government, 

after a scrutiny of the cost of production, 

by the concerned authorities, fixed suita- 
ble and appropriate retention prices. 


10. On receipt of numerous representa- 
tions from the representatives of the 
industry calling for revision of the prices, 
the Government appointed the second 
Tariff Commission to conduct the necessary 
enquiry and submit its report with 
regard to the fixation of price, the f.o.r. 
price as well as the retention price and 
other relevant aspects. The Tariff Com- 
mission conducted a comprehensive review 
of the industry concerning all the aspects, 
such as production, prices, distribution, 
development, etc., and submitted its 
report on 26th August, ro6r. 


11. A persual of the report of the Second 


Tariff Commission shows that it scrutinised - 


the working; ‚of each unit on all‘ the rele- 
vant issues, the capital employed, its 
productive éapacity, actual production, 
the cost of production, the reasons for the 
increase in the cost of production, availa-. 
bility of Taw materials and the fluctua- 

l 

i 
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tion in their prices, depreciation, what 
would be the reasonable return that could 
be recommended for each industry with 

d to its capital outlay, etc., etc. 
(In this judgment reference is made only 
to ‘ ordinary cement’ as it is called in the 
indusiry—as distinguished from slack 
quick cement, since these proceedings 
relate to ordinary cement only). In the 
course of the enquiry, it was pressed upon. 
the Tariff Commission that the fixation of 
varying and different ex-works prices for 
individual cement producers, was not 
conducive nor healthy for the industry. 
Dealing with this aspect, the Tariff Com- 
mission observed at page 21 of its report 
as follows: 


“It has been contended that the fixa- 
tion of ex-works prices for individual 
cement producers has brought about a 

stagnation in the cement industry. 
There is no element of competition 
amongst the producers to reduce their 
cost of production or to improve their 
operative efficiency. It has engendered 
a feeling of complacency amongst producers 
as all costs are likely to be covered and 
no effort need be put forth to effect 
economies, improve efficiency and 
raise output. The efficient firms who 
have kept their costs low, are not speci- 

ally rewarded for their performance. 

In fact, a tendency has grown to- 
inflate costs so that in the process 
of getting them covered further margins 
of profit may become available.” 


12. The Tariff Commission, on ultimate 
analysis, grouped the various units under 
three broad categories on the basis of the 
return on the capital employed, by the 
three categories of untis: Group-A, the 
lowest cost group; Group-C, the high 
cost units; and Group-B units whose 
cost of productior is mid-way between 
Groups A and G. 


13. The important formula, which 
formed the recommendations of the Tariff 
Commission was to provide roughly, a 
return of 14 per cent. on the capital 
eroployed by certain units; a 1eturn of 
12 per cent on the capital employed by 
certain units; a return of 10 per cent, 
in the case of certain units and a return 
of 8 per cent, in the case of rertain other 
units. (Vide pages 42 and 43 of the Tariff 
Commission report). 
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14. The criticism thet the system of 
varying and different retention or ex- 
factory prices for different units is not 
conducive to the efficiency, progress and 
development of the industry, was taken 
note of by the commission, Even so, in 
view of the wide disparity in the costs 
of production in different units, it recom- 
mended as many as ten 1etention prices ; 
and to quote its own words, the recom- 
mendation of the Tariff Commission was 
made with the following objectives: 


“ (a) Units which exist at present 
must bs encouraged to maintain pro- 
duction at the highest possible level 
consistent with proper maintenance 
of plant and machinery. 


(b) The low cost units should have 
sufficient inducements to expand while 
the high cost ones should not be impair- 
ed in their capacity for production ;and 
(c) New capital should continue to be 
attracted to this industry and even 
‘small units should have a chance 
to get established and develop’”. 


15. The ultimate ex-works price for 
ordinary cement for the 19 units, as 
recommended by the Tariff Commission, 
is found at page 53 of its report. 


16. The Government, however, did not 
agree with this recommendation of the 
Tariff Commission, of maintaining ten 
different ex-factory retention prices for 
different units. The Government’s view 
was on these terms: 


‘While the Tariff Commission has taken 
note of the view that the present systern 
of retention prices for individual units 
has not provided the units in the 
industry sufficient incentive to improve 
efficiency and increase output, it has 
not recommended a more or less com- 
mon price for the majority of units of 
the industry, because of the apparent 
wide disparity in the costs of production 
in the different units. Government 
are of the considered view that the 
existing system of differential prices, 
based on individual costs, is not con- 
ducive to efficiency and preater produc- 
tion and that there should be a uniform 
price for the industry, so that greater 

ressure is exercised on units having 

igher costs, to find economies and 


there is a measure of reward for those- 
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units able to achieve economies. 
Government, however, recognise that 
in the case of those few units having 
appreciably higher costs on account of 
special reasons, an extra price may have 
to be allowed for a period of time, such 
as will enable them to rontinue in pro- 
duction until, by reaching economic 
levels, they are able to operate within 
the uniform price”. 


17. The Government ultimately fixed a 
uniform ex-works price at Rs. 69-50 per 
tonne for the industry. At the same time, 
it grouped the in lustry into three groups— 
the first group consisting of units for which 
the retention ex-factory price was 
Rs. 69-50 per tonne, while for the second 
group a sum of Rs, 3 was added fixing the 
retention price at Rs. 72-50 and for the 
third group a sum of Rs. 5-50 was added, 
fixing the retention price at Rs. 75 per 
tonne. This three-tier system was in 
force for two years and on 1st June, 1963, 
the Government increased the retention 
or ex-factory price by Rs. 2-75; in 1964, 
by another Rs. 1-25 and in 1965 by Rs. 4, 


18. Cement continued to be a controlled 
commodity till the end of December, 
1965, and was decontrolled with effect 
from 1st January, 1966. At the time of 
decontrol, the Government allowed a 
general increase cf Rs. 13 per tonne in 
the ex-factory price of all the producers, 
taking note of the rise in the cost of pro- 
duction. This amount of Rs. 13 per 
tonne comprised the following elements: 





Rs, 

Provision for increase in the 
cost of production 2-70 
Interest in I.D.B.I. Joan 1-30 
Provision for taxation 3-15 
Bonus 2-00 
Prevision for expansion 3-85 

Rs. 13-00 





19. Producers were also required to 
credit to what was known as the Cement 
Expansion Reserve Account at the rate of 
Rs. 4 per tonne consequent upon the 
aforesaid increase in prices. 


20. Instead of the State Trading Cor- 
poration, a central organisation was 
formed by the cement producers in 1966, 


| 
ff} 
at the time’ of the decontrol of cement, 
for exercising informal contro] over the 
equitable distribution and sale of cement 
at the prices mentioned above, though 
there was no formal legal price control. 
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The increase in the price of cement from 
time to time, sanctioned by the Govern- 
ment, is reflected in the following state- 
ment:— 


Year ` Cement Control Order X Prices 
f Rs. Ps. Rs Ps: 
1961, Cement Control Order, 1961 69 50 69 50 
69 50 + 3 = 72 50 
r 69 50 + 5 50 = 75 0 
1—6—1963' Cement Control Order, 1961 69 50 + 2 25 = 72 25 
72 50 + 2 75 = 75 25 
l 75 0 + 2 735 = 7 %5 
1—7—1964' -Cement Control Order, 1961 72 25 + 1 25 = 73 50 
' 75 235 + 1 25 = 76 50 
l 77 75 th. I 235 = 79 00 
1—6—1965! Cement Control Order, 1961 79 50 + 4 00 = 77 50 
7 50 + 4 00 = 80 50 
79 00 + 4 00 = 83 00 
1—1—1966! Cement desoneseticd (Cement 77 50 + 13 00 = go 50 
i allocation and co-ordinating «80 50 + 13 00 = 93 50 
organisation. ) 83 oo + 13 00 = g6 o0 
To this, Rg, 25-48 will have to be added: 22. It is unnecessary to refer in detail 


to arrive at the fo.r. destination price 
to the consumer, which includes the 
freight transport charges, etc. 


l 


21. In 1967 the Government received 
complaints ‘about the shortage of cement 
in certain : States and the demand for 
cement also considerably increased. The 
Government on investigation was satis- 
fied that there were certain defects in the 
working of the informal control arrange-. 
mert and that sufficiert check and control- 
could not be exercised by the Certral 
organisation and that the private organi- 
sation set up by the cement industry must 
be substituted by a Government con- 
trolled agency to secure equitable distri- 
bution of cement in the country at a fair 
price. The result was that the Govern- 
ment, exercising-its powers under section 
18-G and section 25 of the Industries 
(Development and Regulation) Act of 
1961, passéd tte Cement Control Order 
of 1967 on ‘23rd December, 1967, which 
came into force from 1st January, 1968. 
Clause 7 has fixed the ex-factory prices. 
In this Order too, the Government 
adopted the same grouping of the differ- 
ent units into three categories, i.e., the 
three-tier system and fixed the ex-factory 

prices for 2a concerned. units as specified 


in the schedule appended to'the order, 


i 


to the provisions of the Cement Cor trol 
Order of 1967, and it is sufficient to set 
out the substance of the provisions. 
There is a Controller appoint: d and func- 
tioning under the Order, Clavse 3 
contains the provisions prohibiting the 
producer from removing any cement from 
the precincts of his factory, or any other 
patt of his premises except with the previ- 
ous ission in writing of the Central 
Government. Under clause 4 the Central 
Government has power to direct the 
producer to sell cement to such person 
or class of persons under such terms as 
may be directed by the Government. 
Clause 5 refers to the power of Govern- 
ment to give directions for securing proper 
distribution of cement. Clause 6 deals 
with the directions for the maintenance 
and production of accounts. Clause 7 
provides for the fixing of the ex-factory 
price of each producer and the same to 
be specified in the schedule. Clause 8 
fixes the consumer’s price or the f.o.r. 
price of ordinary cement at Rs. 125.55 
per tonne, excise duty, extra. Clause 
10 gives the power to the Government 
to fix the wholesale and retail price. 
Under clause 12 the Certral Government 
may vary or alter the price fixed. Clauses 
g and 11 deal with the Cement a aie 
Account. The substance of clause 

that out of the for. price solleciod By 
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the producer, the producer can keep for 
himself— 


(1) The ex-factory price as specified in 
the schedule in respect of each producer; 
(2) a selling-agency commission calcula- 
ted at the rate of Rs. 1-25 per tonne; 


and (3) the excise duty paid the reon. 


As regards the freight, the producer is 
to appropriate the actual freight paid 
by him and pay into the Cement Regula- 
tion Account the excess, or in case the 
produces paid more freight than Rs. 25-48 
e will be entitled to be reimbursed from 
the Cement Regulation Account. 
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23. The Cement Allocation and Co-ordi- 
nating Organisation so far functioning, 
was substituted by the Cement Controller. 
The result was that from January, 1968, 
the several units were governed by a three- 
tier system. The Chettinad Cement 
Corporation Ltd., the petitioner in W.P. 
No. 2244 of 1969, was established some- 
time in 1962 and it actually went into 
production in 1968 and it was included 
in the Schedule under the Notification 
No. 8468 dated 8th April, 1968 as item 
No. 26 with a price of Rs. 96 fixed as 
ex-factory price. The following state- 
ment gives the details of the producers, 
the ex-factory price fixed for each of the 
units : 


Name of Producer Price per metric tonne 
Rs, P. 
Ex-works Price : 
1. M/s. Dalmia Cement (Bharat) Ltd., 
Dalmianagar ay go 50 
‘2. Mis. Andhra Cement Co., Ltd., 
Vijayawada es go 50 
3. M/s. Orissa Cement Ltd. Rajgangpur .. gO 50 
4. M/s. K.Q. P. Ltd., Macherla go 50 upto an annual pro- 
duction of  1,15,000 
tonnes, 
96 oo for every tonne beyond 
1,15,000 tonnes, 
5. M/s. Rohtas Industries Ltd., Dalmianagar go 50 
6. M/s. Mysore Iron and Steel Works Ltd:, 
Bhadravati 3 go 50 
7- M/s. Associated Cement Companies Ltd. 96 00 
New Porbandar Works acs 96 oo 
Jamul Works g6 oo 
Dwarka Works 90 50 upto an annual pro- 
duction of  2,45,000 
tonnes. 
g6 oo for every tonne beyond 
2,45,000 tonnes per 
annum, 
Other Works He go 50 
8. U. P. Government Cement Factory, 
Churk ae go 50 to annual produc- 
tion of 2,20,000 tonnes, 
96 00 for every tonne beyond 
2,20,000 tonnes, 
g. M/s. Dalmia Dadri Cement Ltd., 
Dalm a Dadri A go 50 
10. M/s. Bagalkot Cement Co., Ltd., 
Bagalkot ie go 50 
11, M/s, Ashoka Cement Ltd., Dalmianagar, go 50 


1) 


Name of Producer 
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Rs. P. Price per metric tonne 


12. M/s. Jaipur Udyog, Ltd.,Samaimadhopur go 50 
13. M/s. India Cements Ltd., cas 
Works 93 50 
Sankaridurg Works 96 00 
14. M/s. Birla Jute Manufacturing Co., 

Did, Satna 93 50 up to an annual pro- 
duction of 225,000 
tonnes, 

96 o0 for every tonne beyond 
225,000 tonnes per 
annum, 
15. M/s. Birla Jute Manufacturing Co., 
Chittargarh g6 00 
16, M/s. Shree Digvijay Cement Co., Ltd., 

Sikka Works 93 50 upto an annual produc- 
tion of 260,000 tonnes. 

! 96 oo for every tonne beyond 

! 260,000 tonnes 

' annum provided ‘at 

the combined produc- 
tion of the Sikka and 

Sewzee Works is not 

i less 410,000 tonnes in 

; that year. 

Sewree Works 129 75 exclusive of actual 

i wharfage charges paid 

' at Sikka on Clinker. 

17. Kalyanpur Lime and Cement oe 

ae , Banjari 93 50 upto an annual produc- 
tion of 150,000 tonnes. 

; 96 oo for every tonne beyond 

150,000 tonnes per 
annum. 

18. Sone Valley Portland Cement Co., Ltd., 

Japan 93 50 
19. M/s. Panyam Cement and Mineral Tridu- 

tries, Ltd. Cement Nagar 96 o0 
20, M/s. Sowrashtra a and Chemical 

Industries Ltd., Ra 96 00 
21. M/s. Madras Cements, Ltd., Rajapalayam g6 oo 
22. M/s. Mysore Cements, Ltd., Ammasundra 96 oo 
23. M/s. Assam Cements, Ltd., Amma- 

sunudra 96 00 
24. M/s. Industrial eee nae Corporation 

of Orissa, Ltd., Bargarh 96 o0 
25. Mis. Travancore Cements Ltd., 

Kottayam 113 25 
26, Chettinad Cements Corporation Ltd. g6 oo 


24. The 'next event of importance, is 
the proceeding in Jaipur Udhyog Ltd. v. 
Union of Indiai, in the Rajasthan High 
Court, in which the three-tier system, 
adopted in the Cement Control Order of 


1. AIR. 1969 Raj. 281. 
l 





1967, was questioned. The decision of 
the Bench of the Rajasthan High Court 
dated 12th August, 1968, is reported in 
Jaipur Udhyog Lid. v. Union of Indiat,, “It 
is sufficient to mention at this stage that 


1. ALR, 19@ Raj. 281, 


10 


the Rajasthan High Court took the view 
that the three-tier system evolved by the 
Government is valid and did not offend 
Article 14. In that case the Government 
put forward their points of view justifying 
the three-tier system. In the Bench 
decision aforesaid, there is a review of the 
historical background of the continued 
control which the Government had been 
exercising in the Cement Industry about 
the production, distribution and the 
control of price of cem-nt, and how, in 
the interests of the industry and in the 
interests of the consumers, the Government 
had been regulating the ex-factory price 
as well as the consumer price, from time 
to time. There is also reference to the 
recommendations of the Tariff Commis- 
sion of the year 1961, recommending the 
retention prices, but the Government 
accepting only the three-tier system. 


25. The Cement Industry was not satis- 
fied with the prices as fixed under the 
Cement Control Order of 1967, and they 
were making numerous representations 
to the Government for a revision of .the 
price structure consequent on the 
Governmental actions, including escala- 
tion of prices on account of fuel and power. 
The representatives of the Cement Manu- 
facturers’ Association interviewed the 
authorities concerned in the Ministry 
for Industrial Development and Company 
affairs. They also interviewed Mr. R. 
Venkatraman, Member, Planning Com- 
mission and Mr. Fakhruddin Ali Ahmed, 
the Honourable Minister for Industrial 
Development and Company Affairs, New 
Delhi. They also sent in sevecal written 
Memoranda pressing their point of view. 
The correspondence coveis tke period 
from 16th August, 1968 to 11th December 
1968. ‘True copies of this correspondence 
have been furnished by the Counsel for 
the writ petitioners and they have been 
marked as Set No. III. A true copy of 
the statement by the Honourable Minister 
for Industrial Developmeat Mr. 
Fakhruddin Ali Ahmed, in the Lok Sabha 
on 14th April, 1969, regarding the decision 
of the Government «bout the price con- 
tol. in the cement industry, has been filed 
by the Standing Counsel for the Central 
Government. In the course of arguments, 
Counsel appearing for all parties, placed 
considerable reliance upon the correspon- 
dence and the statement of the Ho- 
nourable Minister for Industrial Develop- 
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ment and Company Affairs, in support 
of their 1ival contentions. In view of this, 
and to facilitate easy reference, we have 
ordered that the correspondence and the 
statement of the Minister for Industrial 
Development shall be marked as Exhibits 
A, B,C, D, E and F respectively, and they 
shall form part of the records of these 
proceedings. 


26. In their efforts to secure a further 
revision of the prices, the cement industry 
in the correspondence aforesaid had made 
certain suggestions based upon the uniform 
decision of all the members of the Cement 
In particular 
the cement industry accepted that the 
control of the price and distribution of 
cement should continue till such time as 
the Government is satisfied that there is 
proper balance between the supply and 
demand and there is also adequate avail- 
ability to the consumer. They had also 
accepted the freight pooling arrangement. 
What is relevant for the present enquiry 
is, that they have accepted in full, the pri- 
nciple, that there should be one uniform 
retention or ex-factory price in the place of 
the three-tier system; though the claim of 
the Industry was that in the first instance 
the uniform retention price should be 
fixed at Rs. 96 to be followed by a stable 
fixation of price, taking note of the 
increase in the cost of production, due to 
governmental action and other reasons. 


27. In this connection, it is necessary 
to mention that the industry had explained 
in the correspondence their position, as 
to why the industry could not accept the 
suggestion of the Government to the 
fixing of the uniform retention or ex-fac- 
tory price at the level of Rs. 93 and why 
they were insistent of having the uniform 
price fixed in th. sum of Rs. 96. Whatever 
it is, the fact remains, beyond any 
dispute, that throughout the correspon- 
dence in the Industry put forward, as 
its unanimous view, that there should be a 
uniform retention price to be followed by 
a prop2r increase in the price based upon a 
careful examination of the data, as was 
done by the Tariff Gommission. In their 
telegram, dated 11th December, ‘1968, 
the cement industry has emphasized the 
same aspect that there should be one 
uniform retcntion price ; but it should 
not stop with the fixation of the retention 
price at Rs. 96 per tonne but that it should 
be followed by a proper fixation of price 


tij 


taking note of the price escalation due to 
the governmental action and other 
factors. The Government- -ultimately 
passed the Cement Control (Amendment) 
Order of 1969 on 14th April, 1969, taking 
effect from 16th April, 1969. Under this 
Order the Government abolished the 
three-tier system and introduced one 
single uniform retention ex-factory price 
of Rs. 100 per tonne. But, so far as the 
Travancore Cements Ltd., a substandard 
unit, was concerned, its retention price was 
fixed at Rs. 113-25. By a further order, 
dated 8th May, 1969, there is an amend- 
ment to the Cement Control (Amend- 
ment) Order of 1969 (to come into effect 
from 16th April, 1969), by which this 
price of Rs. 113-25 was increased to 
Rs, 120-25. With regard to Assam 
Cements Ltd., Cherrapanj, the price fixed 
was Rs. 125-50 per ton. In the case of 
all other units the consumer’s f.0.r., price 
was increased from Rs. 125-53 to 
Rs. 129-13, thereby increasing the consu- 
mer’s price by Rs. 3-60. 


28. In the meanwhile, writ petitions 
were filed in the Delhi High Court, 
questioning the validity of the Cement 
Control Order of 1967, and a true copy of 
the decision of the Delhi High Court, 
dated 5th December, 1969, dismissing the 
writ petitions was furnished to us. Vide the 
offshoot, R.D. Agarwala v. Union of India}. 
A perusal of the judgment shows that 
amongst other grounds, one of the objec- 
tions raised was against the fixation of the 
uniform f.o.r., price under clause 8 of the 
Order. The argument in the Delhi High 
Court, was that consumers in surplus area 
could set cement for much cheaper price 
but for the fixation of uniform f.o.r., price, 
and that it also affected the bargaining 
facility of the consumer and the competi- 
tive skill ofthe producer. But these objec- 
tions, as well as the other objections raised, 
were not accepted. 


29. While matters stood thus, the present 
writ proceedings questioning the legality 
of the Cement Control (Amendment) 
Order of 1969, fixing the uniform reten- 
tion or ex-factory price of Rs. 100 were 
instituted in this Court. 
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30. The complaint of the writ petitioners, 
as set forth in the supporting affidavits 
filed in the writ petitions, is that the order 
of the Government fixing a uniform reten- 
tion or ex-factory price is not fair nor 
proper, besides, offending Articles 14 and 
19 of the Constitution. The main com- 
plaint is that the cost of production of 
cement varies considerably from one 
area to another; and even with refer- 
ence to the same from one unit to another, 
that the cost of various raw materials 
and power, coal, transport charges, which 
have an impact upon the cost of produc- 
tion, vary from unit to unit and from 
region to region, that the Government 
themselves have uniformly recognised 
the necessity for different ex-factory 
prices for different producers, that the 
Cement Control Order of 1967, itself pro- 
ceeds on the basis that a uniform reten- 
tion price applicable alike to all producers 
is neither feasible nor possible and that 
even in 1969, while defending the writ 
proceedings before the Rajasthan High 
Court, the Government adopted the same 
attitude and took up the same stand 
justifying the three-tier system and that 
in that context the fixation of a uniform 
price, all on a sudden, by the Government 
without any fresh investigation of the 
cost of production and the ex-factory 
price, is illegal. In other words, the 
substance of the complaint is that when 
the Government themselves had declared 
and have been following the principle 
that the cement industry is such that 
different units require to be treated differ- 
ently, the introduction of a uniform price 
founded upon a_ different principle, 
namely, all the units should be treated 
alike, offended Article 14. 


31. The other complaint is that by 
fixing the retention price at a uniform 
level of Rs. 100 certain units would 
be deriving a considerably highe: level 
of prices resulting in undue discrimina- 
tion in their favour as against the other 
units (the writ petitioner) i.¢., the low 
cost units would be getting an increase 
of Rs. 9.50 while the high cost units 
will be getting only an increase of Rs. 4 
and this itself brings about arbitrariness 
and inequality, offending Article 14. 
The further contention is that if the 
Government decided to give an increase 
of Rs. 9.50 it should be calculated with 
reference to the low cost units and that 
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the price should have been fixed at 
Rs. 100, Rs. 103 and Rs. 105.50. The 
fixation of a special retention pcice for 
the Travancore Cements, Ltd. was 
attacked as invidious and irrational, 
besides being opposed to the very policy 
cf the Government to have one uniform 
retention price as manifested in the 
impugned order. 


32. Even at the threshold it is neces- 
sary to mention that the affidavits filed 
in support of the writ petitions are 
totally bereft of particulars and no 
attempt has been made to make out 
therein how the three petitioners have 
been prejudicially affected by the fixation 
of this uniform retention price. The 
complaint is only a complaint of an 
illegality in the abstract that the Govern- 
ment’s Order violated Article 14. The 
writ petitioners have not set forth in 
their affidavits how this uniform price 
affects them financially—whether it 
would reduce the percentage of profits, 
and if so, to what extent, or whether it 
would result in a loss i.e., its financial 
repercussions; ard the details of prejudice 
that would be caused to the petitioners. 
As this has an important bearing, it is 
necessary to extract the following por- 
tions in their affidavits. 


“It is submitted that by passing the 
impugned order, Government have 
introduced an unfair and arbitrary 
inequality among various producers. 
This would cause considerable loss to 
the petitioner and would amount to 
an unjust and arbitrary discrimination 
violative of the Constitutional guaran- 
tee under Article 14, If the increase 
of Rs. 9.50 was given at this slab and a 
uniform retention price fixed at 
Rs, 105.50 it might not hurt producers 
like the petitioner and indeed save them 
harmless against losses.” 


33. In another portion, while referring 
to Article 19 (1) (g) there is only this 
cryptic statement: 


“Indeed an unreasonable price fixa- 
tion would amount to an unreason- 
able restriction of the constitutional 


guarantee under Article 1g (1) (g)”. 
34. Here again, no particulars or details 
whatever have been given, how and in 
what manner the price fixation is an 
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unreasonable restriction. Some catchy 
words and set legal phrases have been used 
without explaining how, if there had been 
“any restriction”, it was an ‘“‘unreason- 
able restriction”. This total omission 
or absence of any reference to particulars 
and the details as to the real impact of 
this uniform price upon the economies and 
finances of the several producers is not 
something due to inadvertence or over- 
sight or only casual, but is something 
deliberate, as we shall presently show 
when we refer to the arguments. 


35. The 


Government have’ stated in 


‘their counter-affidavit that the settled 


view of the Government for a consi- 
derable time was that there should be 
one uniform price, and that was the 
reason why the Government did not 
accept the recoramendations of the Tariff 
Commission recommending as many as 
ten different retention prices and that 
if the Government adopted a three-tier 
systern, it was only as a temporary measure 
and the introduction of the uniform price 
in 1969 was only by way of implementation 
of the policy decision already taken by the 
Government. With reference to the fixa- 
tion of the uniform price of Rs. 100, this 
is what the Government stated: 


“The question of intreduction of a 
uniform price for the entire industry 
had been under consideration from 
time to time since 1961. The opportu- 
nity of the request of the industry for 
an upward revision of their retention 
price due to increase in cost of produc- 
tion as a result of Governmental 
actions since, 1st January, 1966, was 
availed of to consider whether it was 
not opportune to introduce finally a 
uniform price for the entire industry as 
a whole. In view of the observations 
of the Tariff Commission in 1961, that 
economies were possible with better 
management control and that the 
industry should make every effort to 
reduce its cost of production in future 
and the time elapsed since 1961 it was 
felt that the additional price granted 
to the industry in 1961, need not any 
longer be continued. The weighted 
average increase in the cost of pro- 
duction as a result of Government 
actions since Ist January, 1966, was 
determined in consultation with the 
Chief Cost -Accounts Officer as Rs. 7 
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per tonne. The uniform price thus 
works out to Rs. go-50 per tonne. 
But the weighted average retention 
price on the basis of three different 
retention prices amounts to Rs. 93 
per tonne. Hence the uniform price 
for the industry is fixed at Rs.100, t.e., 
the weighted average of the three 
retention prices on the basis of actual 
production (plus) Rs. 7 per tonne, as 
a result of increasc in cost of production 
due to Government actions since Ist 
January, 1966. The fixation of a 
uniform retention price does not there- 
fore involve any inequality or arbitra- 
riness. It is denied that the Cement 
Control (Amendment) Order, 1969, 
has introduced any unfair and arbitrary 
inequality among the various producers 
and it would cause considerable loss 
to the petitioner or would amount to 
an unjust.and arbitrary discrimination 
violative of Article 14 or 19 (1) (g) of 
tbe Constitution of India”. 


36. In h 13 of the counter, 
the Gavene nal further stated that 
this decision was in pursuance of the 
declared policy of the Government of pro- 
gressive decontrol and that the industry 
itself was in favour of os ee reten- 
tion price. In paragiaph 14 of the counter 
the Governinent defended the fixation of 
separate retention price for Travancore 
Cements, Ltd., on the ground that it is 
a sub-standard unit with a capacity of 
only 50,000 tonnes while the standard 
capacity of a unit is 200,000 tonnes per 
annum. The Government had also stated 
that this Industry had certain other 
difficulties locally, such as raw materials 
and that it is an uneconomic unit deserv- 
ing special considerations. At the hear- 
ing of the appeals, some comment was 
made that forthe Assam Cements, the 
retention price of cement was fixed at 
Rs. 123.50 by the Amendment Order 
dated 25th November, 1969 while for 
Ghettinad Cements which commenced 
production in 1968, the retention price 
has been fixed at Rs. 96. The learned 
Advocate-General explained that the 
tonnage for standard unit is 200,000 
tonnes per annum and that even though 
the actual production of Chettinad 
Cements is less than 200,000 tonnes, 
since its productive capacity is 200,000 
tonnes it is not a sub-standard unit and 
that was the reason why the retention 
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price was fixed at Rs. 96 seeing that the 
industry was in its infancy. 


37. No reply affidavit was filed by any 
of the writ petitioners, even though in 
paragraph 13 of the counter-affidavit 
the Government had stated categorically 
that the industry itself was in favour of a 
single uniform price and that that was 
a crucial aspect which was taken into 
account by the Government in fixing 
the uniform price. Even at this stage 
we like to mention that the learned 
Advocate-General stressed this point 
in the forefront of his arguments. He 
urged that in the correspondence with 
the Central Government, the Cement 
Manufacturers Association representing 
all the units had in unambiguous terms 
accepted the introduction of a uniform 
price on principle and that having 
regard to this stand it would not be open 
to the writ petitioners to complain against 
the fixation of a uniform price. The 
complaint of the learned Advocate- 
General is that the learned Judge has 
disposed of the matter in a summary 
manner on the erroneous reasoning, that 
the mere fact that the Government had 
not stated the exact uniform price which 
the industry was in favour of, was suffi- 
cient to reject this contention which is 
of vital importance, 


38. The main relief which the writ 
petitioners asked in the original writ 
petitions is the issue of a writ of manda- 
mus directing the Government to revise 
the retention prices maintaining the 
three-tier system and granting a uniform 
increase of Rs. 9.50 per tonne. In the 
course of the hearing of the writ petitions 
the matter appears to have been dis- 
cussed before the learned Judge who enter- 
tained serious doubts whether the peti- 
tioners would be entitled to relief on the 
above terms and realising that a prayer 
for such a relief is misconceived and 
unsustainable, the writ petitioners were 
allowed to amend the writ petitions 
adding the prayer that the writ of manda- 
mus may be issued directing the Govern- 
ment to dispose of the demand of the 
cement industry for an increase in prices 
in accordance with law and. without 
violating the fundamental rights of the 
writ petitioners. In his order the learned 
Judge has made it perfectly clear that 
the writ petitioners would not be entitled 
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to a relief of a writ of mandamus directing 
the Government to revise the retention 
prices of cement, maintaining a thiee- 
tier division and granting a uniform 
increase of at least Rs. 9.60 per tonne 
and that it is a matter entirely for the 
Government to decide whether they 
would maintain and continue the three- 
tier system or introduce a two-tier system 
or they would provide a uniform system 
and that the only relief which the Court 
can grant is to declare the Cement 
Control (Amendment) Order of 1969 
as unconstitutional. It is from this 
Order that the writ appeals have been 
preferred. 


39. It will be convenient at this stage 
to set forth the substance of the reasoning 
and the findings of the learned Judge. 


(a) The fixation of a uniform retention 
price is unconstitutional as it has a 
consequence of creating a greater advan- 
tage and benefit to those producers whose 
retention price under the Cement Con- 
trol Order of 1967 was fixed at Rs. 90.50 
and giving a smaller and lesser benefit 
or advantage to the oe whose 
retention price was fixed at Rs. 93:50 or 
Rs. 96.00. The difference of Rs. 4 and 
Rs. 6.50 as compared to Rs. 9-00 bring 
about discrimination, 


(b) Article 14 of the Constitution would 
be violated not merely by treating persons 
similarly situated in a different manner 
but also by treating persons dissimilarly 
situated in the same manner. In other 
words, a statutory provision would offend 
Article 14 both by finding differences 
when there are none and by making no 
difference when there is one. In support 
of this view, the learned Judge relied 
upon the decisions of the Supreme Court 
reported in Kunnathat Thathunni Moopil 

air v. State of Kerala’, State of Andhra 
Pradesh v. Nalla Raja Reddy?, and 
Buckingham and Carnatic Company Ltd. v. 
State of Madras®, 


(c) when the Government have been 
following the three-tier system, they 
cannot introduce a uniform retention 
price unless the Government came to the 
conclusion that the: three-tier system 





2 S.C.J. 269: A.LR. 1961 S.C. 552- 
2 S.C.J. 857 : A.LR. 1967 S.C. 1458- 
2 M.L.J. 172 at 193. 
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need not be followed either because the 
higher cost of production ceased to exist or 
the manufactures themselves have not 
taken any steps to bring down the cost 
of production or by their own default 
and deficiency the cost of production 
continued to be high. In other words, 
if the Government decided to abandon 
the three-tier systern and introduce a 
uniform price, it should þe only, if the 
special reasons mentioned by the Govern- 
ment, vide preamble portion of the Order 
of the Government, pages (ii) and (iii) 
Tariff Commission Report, have ceased to 
exist, 


(d) The argument of the Government 
that the introduction of the three-tier 
system was only a temporary measure and 
that the fixing of a uniform price was in 
pursuance of the declared policy of the 
Government of progressive decontrol 
and the industry itself was in favour of 
the retention price, lacked substance. 
The ultimate decontrol has nothing 
whatever to do with the fixation of a 
unifcrm price and it is not a relevant 
consideration at all for fixing the uniform 
price. As the Government have not 
stated in the counter-affidavit the parti- 
cular uniform price asked by the indus- 
try, to which producers expressed their 
consent no weight could be attached to 
the contention of the Government that 
the Industry itself was in favour of the 
uniform price. 


40. Before dealing with the arguments 
addressed before us, it will be convenient 
at this stage to refer to the array of parties 
and the stand taken by the seveial 
cement producers or the units. India 
Cements, Madras and Chettinad Cements 
who aie numbers 13,21 and 26 respectively 
in tbe Schedule to the Cemert Control 
Order, 1967, are the writ petitioners. 


Their retention prices are : Rs, P, 
13. India Cements, Ltd. 

Talaiyuthu Works 93 50 
Sankaridrug Work 96 oo 
21. Madras Cements, Ltd., 
Rajapalayam .. 96 00 
26. Chettinad Cements 96 oo 
41. No. 19 Panyam Cement and Chemi- 


cal Industries, Ltd. Ranavav (sic) whose 
retention price is Rs. -00 was 
impleaded on a petition filed þy it as a 


Ih ! 
supplemental respondent in the appeal. 

All the aforesaid units attack the validity 
and legality of the Amendment Order of 
1969. The Dalmia Cements (Bharat) 
Ltd., Dalmiapuram, and the Associated 
Cement Companies Ltd., Numbers 1 and 
7 respectively and whose retention prices 
are as follows: 


Rs. P. 
1. Dalmia Gements (Bharat) 
Ltd., Dalmiapuram . 90 50 
7. Associated Cement Cotte: 
panies, Ltd., 
New Porbonder Works . 96 00 
Jamal Works . 96 oo 
Dwarka Works ..96 50 up to 
' an annual 
l production of 
! 2,45000 
| tonnes. 
96 oo for 
every tonne 
| beyond 
| 2,45,000 per 
i annum, 
Other works . 96 00 


were impleaded as supplemental respon- 
dents and they sail with the Government 
in supporting the Amendment Order of 
1969 (questioning the correctness of the 
Order of Ismail, J.) 


42. Mr. M.K. Nambiyar and Mr. V. P. 
Raman addressed arguments questioning 
the legality of the Amendment Order 
while the learned Advocate-General for 
the Central | i Government and Mr. V. K. 
Thiruvenkatachari for Messrs. Dalmia 
Cements and Mr. Vidyasankar of 
Messrs, King and Patridge on behalf 
of Associated Cement groups addressed 
arguments supporting the Cement Con- 
trol (Amendment) Order of 1969. In 
the course of the hearing, it was represen- 
ted by Mr. V. K. Thiruvenkatachari and 
Mr. Vidyasankar that the units which 
they represent constitute a substantial 
majority of|the Cement units—over 70 
per cent of the cement industry—this 
was not disputed by Counsel on the other 
side. We are adverting to this to indi- 
cate that the points stressed by these 
units, Dalmia Cements, Associated 
Cements, etc. will have considerable 
bearing while adjudicating upon the 
legality and the validity of the amend- 
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ment Order. The application of Dalmia’ 
Cements to be inipleaded as a party in 
the writ petitions was dismissed by 
Ismail, J. on the ground that its presence 
is not necessary, especially when the 
Government had not raised a plea of non- 
joinder. As soon¥:as the Government 
preferred the concerned writ appeals, 
Dalmia Cements had filed an appli- 
cation for impleading as party respon- 
dent. Till the Government preferred the 
appeals there is no question of the Dalmia 
Cements preferring an appeal against the 
order dismissing its applications to be 
impleaded as a party to the proceeding. 
The application filed in this appeal, by 
that unit, to be impleaded as a party 
respondent i is sufficient and the fact that 
it did not prefer a separate appeal against 
the order of Ismail, J., cannot affect its 
right to be heard in the appeal. When 
all these applications filed by Dalmia 
Cements, Associated Cement Companies, 
Panyam Cement Company came up 
before us, we impleaded them, mentioning 
that the respondents (writ petitioners) 
were at liberty to raise all their objections 
with regard to the maintainability of the, 
petitions for impleading them as party 
respondents and on the merits of the 
matteis in dispute, Even though that 
liberty was reserved for the writ petitioners, 
at the bearing of the writ appeals, the 
writ petitioners (respondents in the writ 
appeals) did not seriously argue or press 
any objection that the aforesaid units 
ought not to be impleaded as supple- 
mental respondents. They, however, 
urged that the newly impleaded respon- 
dents should not be permitted to place 
any fresh material and that they could’ 
only advance legal arguments. Even if 
Dalmia Cements (assuming for the sake 
of argument (had no right to be implea- 
ded as party respondent in the appeal 
because it did not prefer an appeal 
against the order of Ismail, J., dismissing 
its application, no such bar applies to’ 
the Associated Cement Units and we 
cannot conceive of any reasonable objec-" 
tion to their being impleaded and or 
being heard where those units are most 
vitally interested in the ultimate decision 
of this Court. Rules 5 and 6 of the Rules, 
framed by the Court for regulating the, 
proceedings under Article 226 are suffi. 
cient to entitle these units to be impleaded 
as supplemental respondents, ` 
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43. In the course of the arguments of 
learned Advocate-General on the merits, 
Mr. V.K. Thiruvenkatachariar, intervened 
to uge the objection that the writ peti- 
tions ought to have been dismissed for 
non-joinder of all the units mentioned 
in the schedule. He, urged that in this 
case the units have been specialiy grouped 
under several categories, retention prices 
of the individual units have been fixed, 
there is a common pool arrangement with 
a provision for adjustment with regard 
to the actual expenses incurred towards 
freight and that when the attack in the 
writ petitions is an attack of discrimina- 
tion in favour of certain units and when 
there is also a prayer that the Cement 
Control Regulation Account should not 
be operated by the Cement Controller 
(even to the extent of reimbursement of 
excess freight charges) the other units are 
clearly necessary parties and the writ 
petitions should have been dismissed on 
the ground of non-joinder. Mr. V. P. 
Raman on the other hand urged that 
the other units are not necessary parties 
and the objection as to non-joinder ought 
to have been raised only by the Central 
Government, a party on record and a 
third party seeking to come on record 
cannot raise the objection of non-joinder. 
Learned Counsel urged that when the 
Government Order, concerns a class or 
group of persons (even though there is 
also a prayer that the Cement Control 
Regulation Account should not be operat- 
ed by the Cement Controller) and offends 
Article 14 of the Constitution, it is not 
necessary for the aggrieved party to 
implead all the parties and that it is 
sufficient if the Government and the 
authority concerned are impleaded in 
the writ petitions. We have not heard 
arguments in full on both sides on this 
aspect and prima facie we were not impress- 
ed with the arguments of Mr. Raman. 


44. The decision of the Supreme Court 
reported in Jalan Trading Co. v. Mill 
Mazdoor Sabhat, dealing with the fixation 
of Bonus under the Payment of Bonus 
Act (1965) has dealt with this aspect— 
Vide paragraph 19 at page 703 in which it 
was pointed out that the employees and 
employers against whom the complaint of 
discrimination was made under Article 14 
of the Constitution were not impleaded and the 
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Supreme Court for that reason declined to 
express any opinion on the plea of unconsti- 
tuttonality of the provisions in the Act 
without these persons being impleaded 
as parties. The question is a fortiorari 
iu the instant case. The Cement Control 
Order is not an order merely fixing price 
as in the Foodgrains Control Order or 
similar Orders, but in the Cement 
Control Order there are several inter- 
connected provisions in which all the 
units are clubbed together and are vitally 
interested. The order contains provisions 
concerning all the units as to how the 
cement produced by the respective units 
should be marketed and in what manner 
they should make adjustments and appro- 
priations out of the consumers’ f.o.r. price 
realised by the individual units. The 
Cement Regulation Account is an account 
which has to be operated for the benefit 
of all the units, and speaking for ourselves, 
we find it impossible to conceive a pro- 
ceeding in which a writ of mandamus 
could be asked that the consolidated fund, 
which grows and is built only out of the 
contribution made by all the units should 
not be operated upon without the other 
units being heard. It is not one or two 
units, but a considerable portion—7o 
per cent, of the units who have contributed 
to the building up of this Fund. Some of 
the units would be entitled to reimburse- 
ment from the Cement Regulation 
Account for the excess freight. When 
there is a demand for supply, those units 
are bound to supply the cement, but at the 
same time, they will be disabled from 
obtaining reimbursement if there should 
be an injunction as prayed for. To pass 
such an order touching the consolidated 
fund without hearing all the units who 
have contributed to the fund, would result 
in a deadlock and utter confusion, To 
recognise a jutisdiction of the Court to 
issue a writ of mandamus prohibiting the 
operation of the Gement Regulation Fund 
in the absence ofand without heariny the 
other units, would be violently opposed to 
all principles of natural justice. It is nota 
question ofthe Government raising a plea 
of non-joinder, but is more a fundamental 
question of the Court being called upon 
to issue directions which would turn out 
to be futile and meaningless when the 
parties most vitally affected are not befor 

the Court. With great respect to Ismail, J. 
we are of the prima facie view that once it 
was brought to the notice of the Court that 


1 


fiy 


the Court is called upon the issue a writ 
which would affect the rights which have 
accrued in favour of the other units in the 
cement industry, the writ petitions should 
have been simply dismissed in limine 


45. We reiterate, the Cement Control 
Order has got certain special features in 
which the units have become inter- 
related and it is impossible to dissect 
the order in such a manner as to afford 
relief to the writ petitioners and at the 
same time leave the rights of other units 
unaffected., To pronounce upon the 
legality and: the merits of the Amendment 
Order, refusing to hear the other units 
who are vitally affected by the proceed- 
ings, will cut at the root of the fundamenal 
principles of jurisprudence. The posi- 
tion perhaps may be different if all the 
persons to whom a particular Order of 
the Government concerns, make common 
cause and |sail together with complete 
oneness and at the same time there is no 
conflict of interest as amongst themselves. 
It is not necessary to pursue the matter, 
because Counsel on all the sides agreed 
to this course that such units as may 
desire mayj be impleaded as party res- 
pondents subject to the reservation that 
they should not be permitted to place 
fresh material, but at the same time they 
will have opportunity to advance all 
legal arguments whether or not they were 
put forward in the hearing of the writ 
petitions. In other words, this reservation 
is confined only to a bar against introduc- 
ing fresh matters of fact. 


46. We shall next steer clear certain 
aspects to pinpoint the precise ground on 
which the writ petitioners can attack the 
legality andithe validity of the amendment 
order, the burden of proof and how it 
should be discharged. From the aver- 
ments in the affidavits filed in support of 
the writ petitions and from the arguments 
as reflected. in the order of Ismail, J., 
it is clear that sufficient attention had not 
been focusséd upon the significance that 
the Qement Control Order, 1967, and 
the Amendment Order, 1969, were issued 
by the Central Government in the exercise 
of the powers conferred upon the Central 
Government by section 18-G read with 
sction 25 of, the Act. The Order can be 
questioned on any one or more of the 


following mee — 
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(1) The Central Government while issu- 
ing any order under section 18-G is 
acting as a delegated authority. The 
section itself contains an express limita- 
tion that is controlling and fixing the 
price, the price should be a fair price in 
the sense of giving to the producer, 
(looking at the matter from his point of 
view) his cost and a reasonable margin 
of profit, the Central Government had 
acted in excess of its delegated authori 
inasmuch as this condition has not been 
satisfied. The complaint can be that 
the price fixed is inadequate and low 
or the margin of profit is considerably 
reduced and it is not a reasonable margin 
of profit. This complaint can be in 
respect of the entire body of units, #.¢. 
the Cement Industry as a whole, or the 
complaint can be in respect of individual 
unit or units. 


(2) The price fixed offends Article 14 
of the Constitution, because one group 
of units would be obliged to work at a 
loss while the other groups of units would 
be making a profit ; or one group of units 
would be getting profits very much more 
than the other unit or units resulting 
undue discrimination in favour of the 
former group of units, offending Art icle 14 
of the Constitution. 


(3) The Order offends Article 19 (1) (£) 
and (g) onthe ground that the restrictions 
implicit in the Control Order of 1967 and 
the Amendment Order of 1969 are not 
reasonable restrictions within the meaning 
of Article 3, (1) (f), (g) read with clanga 
(5) and (6) 


47. As the writ petitioners are limited 

Companies none of them can invoke 
Article 1g of the Constitution. Vù 

British India Steam Navigation Go. v. 
Jasjit Singh*, Tata Engineering Locomotive 
Co., Lid. v. State of Bihar?, and the Rajas- 
than case ir. Cement Industry, Jaipur, 
Udhyog v. Union of India?, cal 












Counsel for the petitioners conceded 
that in view of tbe state of law, the wri 
petitioners cannot invoke Article 19. 


48. Seeing that the interveners who 
constitute 70 per cent. of the industry 
are supporting the Amendment Order, 





1. oae S.C.J. 543: A.I.R, 1964 S.C. 1451. 
2. (1964) 1 S.C.J. 666: A.LR, 1965 §.C, 40, 
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‘the complaint of the writ petitioners will 
have to be confined to their respective 
units and they cannot speak for the 
industry as a whole.’. 
49. The only two aspects which call for 
consideration are whether section 18 (G) 
has been violated either because the 
rice fixed is inadequate and low and 
caused loss to then or there is no 
reasonable margin of profit, and whether 
the price fixed offends Article 14 of the 
Constitution, because one group of units 
will be obliged the work at a loss, while 
the other groups would be making a profit, 
or alternatively one group of units would 
be making a profit, very much more than 
the other group. While examining the 
complaint that the price fixed is not in 
conformity with the guide-lines implicit 
under section 18 (G) of the Act, the ques- 
tion immediately arises whether it is 
open to tke petitioners to make such a 
complaint when they do not have a right 
to invoke Article 19 of the Constitution. 


50. Various measures adopted either by 
legislation or by Governmental Orders 
introducing a permit or licensing system 
and exercising control over prices, produc- 
tion, distribution and stocking of goods 
and commodities, would all be governed 
by Atticle 19 (1) (f) and (g) read with 
Clauses 5 and 6. In all the cases when- 
ever the question was raised that a parti- 
cular legislation or a Governmental 
Order unduly interfered with the freedom 
of trade or profession or that there has 
been an excessive delegation in favour of 
the Government, the tenability of the 
objection raised, was adjudg.:d witn refer- 
ance to the question whether the restric- 
tions imposed in the statute or Govern- 
mental Order, were reasonable restrictions 
within the meaning of  elauses (5) 
and (6) of Article 19 of the Constitution. 
A perusal of these decisions shows that 
substantially the same tests were applied 
whether the objection is one based upon 
violation of Article 19 or a case of Govern- 
mental Order suffering from the vice of 
excessive delegation. For instance, the 
validity of the provisions of the Sugar 
Control Order issued by the Government 
under section 3 of the Essential Gommodi- 
ties Act of 1955 was considered in the 
light of the restrictions arising under 
Article 19 (1) (f) and (g), read with 
clauses (5) and (6). We may also 
refer to the decision dealing with Iron 
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and Steel (Control of Production and 
Distribution) Order, again issued under 
section 3 of the Essential Commodities 
Act. The Supreme Court has discussed 
the problem in the light of Article 19 (1) 
g) and (g) Union of India v. Bhanamal 
zarimal Lid. and othkers!, See also 
Bhagavati Saran v. The State of India?. It 
is sufficient to refer to the latest bench 
decision of this Court reported in State of 
Madras v. Sri Vanamamalai Muit®, dealing 
with Madras Paddy and Rice Control 
Order passed under section 3 of the 
Essential Commodities Act of 1955, in 
which the legality and validity of the 
Governmental O:der issued under section 
3 of the Essential Commodities Act was 
considered by applying the same tests 
that would apply where the objection is 
violative of Article 19 (1) (f) and (g) 
read with clauses (5) and (6) Vide 
observations of the Honourable Mr. 
Justice Natesan at pages 340 to 343. 


51. In view of this approach, the ques- 
tion arises whether the writ petitioners can 
attack the legality and validity of the 
Order passed under section 18 (G) of the 
Act, when they do not have right to 
invoke Article 19 of the Constitution. 
Or in other words, whether the writ 
petitioners can sustain the Writ Petitions 
de hors Article 19. 


52. In this connection we may refer to 
a recent Bench decision of the Bombay 
High Court in The Wholesale Grain and 
Seed Merchants’ Association, Nagpur v. The 
State of Maharashtra‘, in which the provi- 
sions of the Maharashtra Foodgrains 
Dealers Licensing Order of 1063 issued 
under section 3 of the Essential Commodi- 
ties Act, 1955, were attacked as illegal, 
that there has been an excessive and arbi- 
trary delegation of powers, that the 
provision for the fixation of margin of 
profits is unreasonable and vague, etc., 
etc. The Bench on a detailed examina- 
tion of the relevant portions of the afore- 
said Foodgrains Dealers Licensing Order, 
held that it was in conformity with sec- 
tion 3 of the Essential Commodities Act 
and the restrictions and conditions 
imposed thereunder were not illegal or 





1. (1960) S.C.J, 584 : AIR. 1960 S.C. 475 at 


2. (196) 2 S.C. 217: AI.R. 1961 S.C. 928. 
3. (1969) 2 M.L.J. 324: IL.R. (1969) 1 Mad. 
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unreasonable. The Bench found that the 
State Government could not be said to 
have acted beyond the powers in fixing 
the margin of profit and the wholesale 
and retail price. After having found 
against the petitioners as stated above, 
the Bench went on to observe that it 
would not be open to the petitioners to 
complain that the restrictions contained 
in the Foodgrains Dealers Licensing Order 
were unreasonable and violative of 
Article 19, since the right of challenge 
under Article 19 has been suspended by 
reason of the Emergency and the Notifi- 
cation of the President. It was observed: 


“ Now, unreasonableness of restriction 
on the right to carry on trade could only 
be challenged as an invasion on the 
right of the petitioners under Article 19 
of the Constitution. If rights flowing 
from Article 19 of the Constitution are 
not enforceable during the operation 
of the Proclamation under Article 358 
of the Constitution, then we fail to see 
how the petitioners could be heard 
to complain that any of the provisions 
of the Foodgrains Dealers Licensing 
Order or the conditions of the licence 
should be struck down because they are 
unreasonable, In view of the Procla- 
mation of Emergency under Article 358 
of the Constitution, any challenge 
based on Article 1g is untenable. The 
question has been examined in detail 
by their Lordships of the Supreme Court 
in Makhan Singh v. State of Punjab}. 
In paragraph 8 of the judgment their 
Lordships observed as follows: 

‘It would:be noticed that as soon as a 
Proclamation of Emergency has been 
issued under Article 352 and so long as 
it lasts, Article 19 is suspended and 
the power of the Legislature as well as 
the executive is to that extent made 
wider. The suspension of Article 19 
during the pendency of the Proclama- 
tion of emergency removes the fetters 
created on the-legislative and executive 
powers by Article 19 and if the Legisla- 
tures make laws or the executive com- 
mits acts which are inconsistent with the 
rights guaranteed by Article 19, their 
validity is not open to challenge either 
during the continuance of the emer- 
gency or even thereafter. As soon as 
the Proclamation ceases to operate, 


1. (1964) 4 S,C.R. 797: A.LR, 1964 S.C. 381. 
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the legislative enactments passed and 
the executive actions taken during the 
course of the said emergency shall be 
inoperative to the extent to which they 
conflict with the rights guaranteed 
under Article 19, ,because as soon as 
the emergency is lifted, Article 19 which 
was suspended during the emergency 
is automatically revived and begins 
to operate. Article 9368, however 
makes it clear that things done or 
omitted to be done during the emer- 
gency, camnct be challenged even 
after the emergency is over’, Thus 
even though the petitioners have not 
referred expressly to their rights under 
Article 19 of the Constitution being 
violated the complaint, in fact arnounts 
to this that the restrictions placed on 
the right to carry on trade under the 
Foodgrains Dealers Licensing Order 
are unreasonable provisions and there- 
fore they should be struck down. 
Though we have rejected the conten- 
tion on merits, it must also be held 
that it is not open to the petitioners 
to raise the contention on the allega- 
tion of unreasonableness of the provi- 
sions and interference with their right 
to carry on trade. The same view has 
been taken in two other High Courts 
viz., Channan Ram v. State of Punjab}, 
and Swadeshi Cotton Mills Co., Lid. v. 
Sales Tax Officer?” 


53. With great respect to the learned 
Judges, their statement of law in that 
form is not quite accurate. Further 
the Bench decision of the Punjab High 
Court in Channan Ram v. State of Punjab4; 
referred to by them, does not fully support 
that reasoning. The Punjab High Court 
which dealt with the validity of the 
Punjab Khandsari and Gur Dealers Licen- 
sing Order, 1963, issued under section 3 
of the Essential Commodities Act, 1955, 
held that in view of the Emergency and 
the suspension of Article 19 it would not 
be open to the petitioner to complain of 
violation of Article 19 as such. Even so, 
the Bench held that it would be open 
to the petitioner to -attack the validity 
of the order on the ground that the order 
was not in conformity with the limita- 
tions which are expressed and also implicit 
in section 3 of the Essential Commodities 
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Act—the Parent Act—on the basis of 
which the Central Government issued the 
order in question. In other words, the 
Bench held that when the Government 
issued an order for the purpose of provid- 
ing and regulating the production, supply 
and distribution of an essential com- 
modity at a fair price, certain conditions 
had to be observed as flowing from the 
language of section 3 of the Essential 
Commodities Act. The right to question 
a violation of the provisions of section 3 
aforesaid, is a right de hors a right to 

uestion the violation of Article 19 even 
es the tests to be applied may be 
the same. The attention of the Bombay 
High Court and some other Courts and 
the Supreme Court which have placed 
the matter beyond doubt to the effect 
that the fact that Article 19 as such could 
not be invoked on the ground of the Pre- 
sidential Order issued during the period 
of Emergency, does not take away the 
right of the subject to question the legality 
and validity of orders passed by the 
Government either under the Essential 
Commodities Act or the legality of orders 
issued under any other law for the time 
being in force. 


54. In Ananda Nambiar v. Chief Secretary 
to the Government of Madras}, the Supreme 
Court held that even though the right 
to question the detention of a detenue 
under Articles 14, 21 and 22 of the Con- 
stitution of India had been taken away, 
it would still be open to the detenue who 
was detained under an order passed under 
rule 30 of the Defence of India Rules, to 
show that the order had been passed by 
the Delegate outside the authority con- 
ferred on him by the appropriate Govern- 
ment under section 40 of the Defence 
of India Act or that it had been exercised 
inconsistently with the conditions pres- 
cribed in the order. The relevant dis- 
cussion is contained in paragraphs (6) 
and (7) of the judgment. What is 
significant to note is tkat the eaclier 
decision of the Supreme Court in Makhan 
Singh v. State of Punjab® has been referred to 
by the Supreme Court, in the later decision 
as an authority for the position that it is 
open to the detenue to raise the objection 
that the detention is contrary to the provi- 
sions of the Defence of India Rules, despite 
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the non-availability of the right to invoke 
Article 19. The same view was taken in 
Jaichani Lal Sethia v. State of West Bengal}, 
(vide discussion at page 485, paragraph 5). 
The Supreme Court stated the law in 
these terms: 


“It was pointed out that during the 
pendency, of the Presidential Order, the 
validity of the Ordinance or any rule 
or order made thereunder cannot be 
questioned on the ground that it con- 
travenes Articles 14, 21 and 22. But, 
this limitation cannot preclude a citizen 
from challenging the validity of the 
Ordinance or any rule or order made 
thereunder on any other ground. If the 
appellant seeks to challenge the validity 
of the Ordinance, rule or order made 
thereunder on any ground other than 
the contravention of Articles 14, 21 and 
22 the Presidential Order cannot come 
into operation. It is not also open to 
the appellant to challenge the Order 
on the ground of contravention of 
Article 19, because as soon as a Procla- 
mation of emergency is issued by the 
President under Article 358 the provi- 
sions of Article 19 are automatically 
suspended. But the appellant can 
challenge the validity of the Order on 
a ground other than those covered 
by Article 358 of the Presidential Order 
issued ‘under Article 369 (1). Such a 
challenge is outside the purview of the 
Presidential Order, for instance, a 
citizen will not be deprived of the right 
to move an appropriate Court fora 
writ of habeas corpus on the ground that 
his detention has been ordered mala 
fide.” 

55. It is sufficient to refer to the ‘latest 
decision of the Supreme Court in The 
District Collector of Hyderabad v. Messrs. 
Ibrahim & Cv.*, in which the same view 
is reiterated. In that case, the Govern- 
ment acting under the provisions of the 
Andhra Piadesh Sugar Dealers Licensing 
Order of 1963 and Sugar Control Order 
of 1963 read with section 3 of the Essen- 
tial Gommodities Act, issued an order that 
the Sugar quota allotted to the twin 
cities of Hyderabad and Secunderabad 
should be given in its entirety to the 
Greater Hyderabad Consumers Central 
Co-operative Stores, Ltd., thereby pre- 
a ee L 
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venting the petitioners in the writ peti- 
tions from carrying on their business in 
sugar. This Order was no doubt issued 
during the period of Emergency when 
Article 19 was in suspension. The Peti- 
tioner questioned this Order, giving 
the entire quota to the Co-operative stores, 
as contrary to section 3 of the Essential 
Commodities Act an the Andhra 
Pradesh Sugar Dealers Licensing Order, 
1963. The argument was that since 
Article 19 was suspended, it is not open 
to the petitioner to challenge the order 
of the Government. The Supreme Court 
did not accept this argument. This is 
what the Court observed : 


‘In the present case, the State did 
not enact any legislation impairing the 
fundamental right of the respondents to 
carry on business which is guaranteed 
by Article r9 (1) (g); they proceeded 
to make an executive order. But 
the executive order immune from attack 
is only that order which the State was 
competent, but for the provision con- 
tained in Article 19, to make. Execu- 
tive action of the State Government 
which is otherwise invalid is not immune 
from attack merely because a procla- 
mation of emergency is in operation 
when it is taken. Since the order of 
the State Government was plainly 
contrary to the statutory provisions 
contained in the Andhra Pradesh Sugar 
Dealers Licensing Order and the 
Sugar Control Order, it was not pro- 
tected under Article 358 of the Consti- 
tution.” ' 


56. It is true that in several decisions 
arising under Orders and Notifications 
issued by the Government (as a delegated 
authority) ..with the avowed object of 
regulating the production and equitable 
supply of commodities at fair prices, the 
concerned orders were cither upheld or 
declared illegal by freely importing the 
principles of Article 19 of the Constitu- 
tion, bearing on the questions, whether or 
not the particular restriction was reason- 
able. It is, however, necessary to bear in 
mind the precise context and the limited 
purpose for which the principles under- 
lying Article 19 were applied in those 
case, In some cases Article 19 itself was 
applied while in some others, the princi- 
ples underlying Article 19 were applied 
while interpreting the particular language 
66 
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employed in the enactment, delegating 
the powers to the Government. For 
instance, under section 3 of the Essential 
Commodities Act, the Central Govern- 
ment can issue necessary directions and 
orders providing for regulating or prohibit- 
ing the production, supply and distribu- 
tion thereof and also for maintaining or 
increasing supplies of an essential com- 
modity or for securing its equitable 
distribution and availability at fair prices. 
Under the guise of this power, the Central 
Government cannot issue orders offending 
Article 19, though in the section itself 
there is no such express limitation. In 
„Narendra Kumar v. Union of Indiat, the 
Supreme Court observed that the fact 
that the words “‘in accordance with 
the provisions of the Articles of the Consti- 
tution” are not used in the section is of 
no consequence and it has to be presumed 
that the Government cannot issue any 
order violative of the Constitution. At 
page 433, the Supreme Court observed 
as follows :— 


“ Tt is fair and proper to presume that 
in passing this Act the Parliament 
could not possibly have intended the 
words used by it, viz., ‘‘ may by order, 
provide for regulating or prohibiting 
the production, supply and distribution 
thereof, and trade and commerce in” 
to include a power to make such provi- 
sions even though they may be in con- 
travention of the Constitution. The 
fact that the words ‘‘in accordance 
with the provisions of the articles of 
the Constitution” are not used in the 
section is of no consequence. Such 
words have to pe read by necessary 
implication in every provision and 
every law made by the Parliament on 
any day after the Constitution came 
into force. It is clear therefore that 
when section 3 confers power to provide 
for regulation or prohibition of the 
production, supply and distribution of 
any essential commodity it gives such 
power to make any regulation or 
prohibition in so far as such 1egulation 
and prohibition does not violate any 
fundamental rights granted by the 
Constitution of India ”. 

57, This principle, that the provisions of 

post-Constitution | enactments are all 

subject to the provisions in the Constitu- 
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tion, and particularly Article 19, is well- 
Settled and has been reiterated in several 
decisions of the Supreme Court. From 
this, can it be argued that whenever the 
Government issues an order or notification 
under section 18-G of the Act, it is not 
only bound to conform to Article 19 in 
the sense that the Government is bound 
by the restrictions embodied in Article 19, 
but at the same time entitled to this free- 
dom or the wide power in the matter of 
issuing orders or notifications concerning 
limited companies as distinguished from 
an individual ? In other words, can it 
be contended by the Government that 
because an individual is entitled to com- 
plain that a particular order issued by 
the Government under section 18-G is 
ultra vires as violative of Article 19 (a) and 
(f) read with clauses (5) and (6), the Go- 
vernment can also contend that it can pass 
any order concerning limited companies 
in the view that the Government has 
full freedom to impose restrictions since 
the limited company cannot invoke Article 
19 of the Constitution? The acceptance 
of such an argument recognising such 
wide powers would result in distorting 
the object underlying section 18-G, 
besides being a complete misreading of 
that provision, Section 18-G is general in 
terms ; the Act and all its provisions are 
intended to apply alike to an individual 
and a limited company. In every 
aspect, the operation of section 18-G 
a general provision, makes no distinction 
between a person and a limited company. 
Whatever limitations flow from the use 
of the expression—“‘securing an equitable 
distribution, availability at fair prices, 
regulate the supply and distribution 
thereof” apply alike to orders concerning 
an individual and a limited company. 
Once the true meaning or the import 
of the words “‘ fair price” in section 18-G 
is arrived at, the same meaning should 
be applied to an individual or a limited 
company without any distinction. 
Merely because the reasonableness of the 
restriction imposed in any particular order 
of the Government has to be judged with 
reference to the principles underlying 
Article 19, the Article itself cannot be 
bodily incorporated into section 18-G. 
Such incorporation would result in start- 
ling results. The right to expect the 
fixation of a fair price, i.e., in terms of 
section 18-G and the right to safeguards 
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, with regard to the nature of the restrictions 
_ that can be imposed, could be claimed by 
an individual or by a limited company. 
When the limited company complain 
that the restrictions are unreasonable or 
that the price fixed does not provide for 
the cost price plus a reasonable margin 
of profit, the complaint is not a violation 
of Article 19 but the complaint is that 
the order issued is in excess of the powers 
conferred upon the Government under 
section 18-G, t.e., in deprivation of the 
safeguards guaranteed and secured under 
section 18-G. To put it differently, the 
complaint literally is an infringement o 
the rights secured under section 18-G 
and not an infringement of Article 19 
though in judging the question whether 
section 18-G has been infringed principles 
or tests which apply to a complaint o 
violation of Article 19 may be germane 
and relevant. We are not inclined to 
take the view that by merely importing 
the words ‘‘subject to the provisions of 
the Constitution ” as a necessary implica- 
tion into section 18-G, the Government 
is free to issue any order it likes so far 
as limited companies are concerned on the 
ground thatthey cannot invoke Article 19. 


58. There is one other crucial aspect of 
the matter. When the Parliament enacts 
a legislation on a subject within its jurisdic- 
tion, there is nothing to prevent Parlia- 
meut making all the provisions of the 
Act applicable to any individual or 
limited companies; such a legislation 
would be perfectly valid. Indeed, if 
such a legislation discriminates in the 
application of its provision between an 
individual and a limited company, the 
provisions will be struck down as violative 
of Article 14 of the Constitution unless 
the legislation itself manifests the parti- 
cular special reasons which warrant such 
a differentiation. It is not right to read 
into the Act any such differentiation 
between an individual and a limited 
company, thereby making it offend Article 
14 of the Constitution. Unless the 
language employed in the Act makes it 
impossible, the provisions of the Act 
should be interpreted as to be in confor- 
mity with Article 14. Further, every 
presumption should be made, in the 
absence of any express provision to the 
contrary, that the Act is in conformity 
with Article 14 of the Constitution. Thus, 
viewed from any point of view, the peti- 
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tioners would be entitled to complain, 
if the Government had acted in excess of 
or contrary to the provisions of 
section 18-G. 


59. Let us first take up the question as 
to how far the fixation of a uniform price 
of Rs. 100 is in contravention of and not 
in accordance with section 18-G of the 
Act, in the sense that the price of Rs. 100 
fixed does not secure to the writ petitioners 
the cost price plus a reasonable margin 
of profit. If the writ petitioners succeed 
in this point! there is no need for them to 
invoke Article 14 of the Constitution. 
If, however, |they fail on their objections 
based upon! section 18-G, the further 
question arises (which we shall consider 
later) as to whether there is any discrimi- 
nation between the units of the writ 
petitioners and the other units offending 
Article 14 of:the Constitution. 


60. The scheme of the Act is that the 
Government} takes upon itself a large 
measure of {control over the business 
activities of; industries specified in the 
First Schedule, where the Government 
thinks it is expedient in the public interest 
to doso. The Act contains provisions for 
registration lof existing undertakings, 
provisions for licensing the establishment 
and construction of development councils 
for advising'the Government, power of 
_ the Government to order investigation 
into the activities of industries for certain 
specified reasons, as mentioned in section 
15, the power of the Government to 
assume management and control of an 
industrial undertaking under the circum- 
stances mentioned in section 15, etc. etc, 





61. Section |18-G is the section in which 
certain powers are conferred upon the 
Central Government in regard to the 
supply, distribution price, etc. etc. of 
certain articles. The portion relevant 
for the discussion may be extracted. 





**18-G. Power to control supply dis- 
tribution price etc., of certain articles: 


1. The Central Government so far 
as it appears to it to be necessary or 
expedient jfor securing the equitable 
distribution and availability at fair 
prices of any articles or class of articles 
relatable to any scheduled industry, 
may notwithstanding anything con- 
‘tained in any other provision of this 
i ; 
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Act, by notified order, provide for, 
regulating the supply and distribution 
thereof and trade and commerce therein. 


2. Without prejudice to the generality 
of the powers conferred by sub-section 
(1) a notified order made thereunder 
may provide : 


(a) for controlling the prices at which 
any such article or class thereof may 
be bought or sold ; 


(b) for regulating by licences, permits 
or otherwise the distribution, transport, 
disposal, acquisition, possession, use 
or consumption of any such article 
or class thereof ; 


(c) for prohibiting the withholding 
from sale of any such articles or class 
thereof ordinarily kept for sale ; 


(d) for requiring any person manufac- 
turing, producing or holding in stock 
any such article or class thereof to sell 
the whole or part of the articles so 
manufacturéd or produced during a 
specified period or to sell the whole or a 
part of the articles so held in stock to 
such person or class of persons and in 
such circumstances as may be specified 
in the order ; 


(e) for regulating or prohibiting any 
class of commercial or financial trans- 
action relating to such article or class 
thereof which inthe opinion of the 
authority making the order are, or if 


‘ unregulated, are likely to be, detri- 


mental to public interest : 


3. Where in pursuance of any order 
made with reference to clause: (d) 
of sub-section (2), any person sells 
any article, there shall be paid to him 
the price therefor : 


(a) Where the price can consistently 
with the controlled price, if any, be 
fixed by agreement, the price so agreed 
upon ; 

(b) Where no such agreement can be 
reached, the price calculated with 
reference to the controlled price, if any, 
fixed under this section ; 


(c) Where neither clause (a) or (b) 
applies, the prices calculated at the 
market value prevailing in the locality 
at the date of the sale”, 
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62. Section 25 of the Act confers the 
power on the Central Government to 
delegate the powers conferred upon it, 
upon any officer or authority as mentioned 
in the section. 


63. Section 30 deals with the powers 
of the Central Government to make rules 
for carrying out the purposes of the 
Act. 

64. It may be releyant to mer tion that 
this Act was enacted to provide for the 
regulation and. development of industries, 
while the Essential Commodities Act 
of 1955 was enacted to provide, in the 
interests of the general public, for the 
control of the production, supply and 
distribution of and trade and commerce 
in certain commodities specified in the 
Act, as essential commodities ; as well 
as the commodities which may be notified 
by the Government from time to time. 
65. Section 3 of the Essential Com- 
modities Act 1955, contains provisions 
similar to section 18G of the Act 
of 1951, under which the Central Govern- 
ment has been empowered to issue orders 
under similar circumstances and for 
similar purposes as specified in section 
18-G of the Act of 1951. The language 
employed in the Act of 1951 and in the 
Act of 1955 are almost similar and it is 
needless to observe that the decisions 
rendered under the one Act may be of 
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relevance and useful when a similar pro- 
blem arises under the other Act. Indeed» 
except the latest decision of the Rajasthan 
High Court reported in Jaipur Udhyog, 
Ltd. v. Union of Indiat, all the decisions 
particularly of the Supreme Court, 
are rendered under the Essential Com- 
modities Act of 1955. 


66. The arguments of learned Counsel 
attacking the Amendment Order may be 
summed up as follows : 


(a) The power of the Government to 
fix a price under section 18-G of the Act 
is delimited by the express provision 
in the Act and is also impliedly controlled 
by basic well-settled principles of 
economics that no rnan can be compelled 
to carry on his business at a loss by being 
obliged to sell his goods at less than his 
cost of production. The Government 
have accepted the position that on account 
of disparity in the cost of production of the 
several units, all of them cannot be 
treated alike by fixing a uniform price, 
that units have to be grouped together 
and a higher price should be given for the 
high cost units, 


(b) Government ultimately grouped the 
units under a three-tier system with an 
increase of a slab of Rs. 3 for the second 
group of units and Rs. 5.50 for the third 
group of units. The grouping is as 
follows:— 


Rs. 69.50 Rs. 72,50 Rs. 75.00 
Dalmia Cement India Cements Panyam 
Andhra Cements Digvijay Saurashtra 
Orissa Cements Satna Madras 
‘Rohtas Kalyanpur 
Mysore Iron Sone Valley 
A.C.C. 

K.C.P. Ltd. 
Dalmia Dadri 
Bagalkot 
U.P. Factory 
Jaipur Udyog 
Ashoka 


This is a clear recognition and an acknow- 
ledgment by the Government that this 
three-tier system should continue till the 
high cost units (units of groups 2 and 3) 
are able to continue in production by 
reaching economic levels and are able to 
operate within a uniform price, and that 
during the interval these two groups of 
units should he capable of reducing the 


cost of production progressively in future 
by better management, control and 
economies. 


(c) From time to time the price fixed was 
increased maintaining the three-tier 
system, which meant the increase in price 
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was uniform to all the three groups. Even 
in January, 1966, there was an increase 
of price by as much as Rs. 13 and this 
increase was for all the three groups. 
This was followed by the Cement Control 
Order of 1967 which came into effect 
on Ist January, 1968. Even then, the 
three-tier system was followed, viz., 
Rs. 90.50 for group A, Rs. 93.50 for 
group B and Rs. 96.00 for group C, 
which again meant that the Government, 
as late as January, 1968, had recognised 
and acknowledged that the hopes expres- 
sed by the Government in 1961 had not 
yet been realised and that ihe high cost 
units still reyuired the three-tier system 
to enable them to carry on the business. 


(d) After 1961, up till now, no attempt 
has been made by the Government to 
investigate the actual cost of production 
with due regard to the relevant factors 
which enter into the competition, like 
(1) raw materials, (2) power and fuel, (3) 
labour and establishment, (4) repairs and 
stores, (5) depreciation, (6) overheads, and 
(7) packing, Government have neither 
alleged nor proved that the high-cost 
units have come to a stage that they 
could continue in production by reaching 
economic levels and that they would be 
able to operate within the uniform 
price. Again, Government have neither 
alleged nor established that the high-cost 
units lacked efficiency in the working of 
the factories concerned, that they are 
guilty of not securing better management 
and control or that they have not made 
any endeavour to reduce their cost of 
production ; progressively in future. 
In other words, the Government have 
neither alleged nor established (the 
positive aspect as declared in paragraphs 
4 and 5 of their resolution) of 1961 

the situation in completely altered and 
their hopes ‘have been realised so as to 
justify the introduction of a uniform price. 
Nor have the Government alleged (and) 
established (the negative aspect) that 
the indulgence or the extra concession 
shown to the high-cost units had turned 
out to be misplaced and not justified ont 
account of the inefficiency, mon-co- 
operation and want of careful manage- 
ment and effecting economies on th 
part of the high-costs units onra 
and that the Government could not broo 
any further, delay in introducing the 
policy of uniform price already ean 
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The Government cannot abandon the 
three-tier system and switch over to a 
uniform price, unless there is a full costs 
accounts enquiry and investigation as 
was done in 1961 and that till then, the 
three-tier system must continue. 


(e) Every time, when there was a price 
increase, it was uniform for all three units 
because of the increase in the cost of 
production. The Government have 
accepted in their counter-affidavit that 
Rs. 7 per ton is admittedly the increase 
due to governmental action and when the 
Government actually took note of it and 
gave relief by way of increase in the price, 
the barest minimum should have been 
Rs. 103 for the third group, Rs. 100.50 for 
the second group and Rs. 97.50 for the 
first group. In other words, the Govern- 
ment having accepted the position that 
the Industry required an increase of 
Rs. 7 as due to governmental action, that 
increase of Rs. 7 should be available to 
all the three units; but in the case of 
group Nos. 2 and 3, that condition is not 
satisfied. 


(f) The fixation of the uniform price and 
the Amendment Order of 1969 were 
based merely on the law of averages with 
no relation to facts and actual realities, 
without even a scrutiny of the actual 
cost of production and in particular the 
cost of the several components referred 
lto earlier, and without the assistance of 
cost accountants and experts. 


(g) The Amendment Order is violative 
of Article 14 of the Constitution in- 
as much as units which have been treated 
differently (accepted as such by the 
Government for over a decade) have 
been treated alike, without any change in 
the conditions and that too resulting in 
discrimination in favour of group A units, 


67. We may, at this stage mention that 
the main argument of Mr. V.P, Raman was 
that the order offends Article 14 as giving 
special treatment in favour of low-cost 
units enabling them to earn a larger 
percentage of profits when compared to 
the writ petitioners. Though he referred 
to section 18-G in the course of his 
arguments, we gained the impression 
that his main complaint was one of a 
violation of Article 14. Mr. Nambiar, 
however, stressed both the aspects—a 
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violation of section 18-G of the Act and 
Article 14 of the Constitution. 


68. These contentions were urged 
before Ismail, J., and accepted by him in 
these terms: 


‘That is clear in the sentence which I 
have already extracted, namely: 


‘Government, however, recognise that 
in the case of those few units having 
appreciably higher cost on account of 
special reasons, an extra price may have 
to be allowed for a period of time such 
as will enable them to continue in 
roduction until by reaching economic 
evels, they are able to operate within 
the uniform price’.” 
This makes it absolutely and abun- 
dantly clear that the Government of 
India were not contemplating any 
period of time in a mathematical 
sense, as, so many years or sO many 
months, but they were thinking of a 
period of time sufficient to enable these 
few units to achieve economy so that 
they can operate within the uniform 
ptice by reaching economic levels. 
It is not the case of the Government of 
India, in their counter-affidavit filed 
in these writ petitions that those few 
units whose costs of production were 
appreciably higher, on account of 
special reasons, have reached such 
economic levels so that they are in a 
position to operate within the uniform 
price. So long as the Government of 
India have not come to any conclusion 
that those special reasons which were 
responsible for higher cost of produc- 
tion have ceased to exist or the manu- 
facturers themselves have not taken 
any steps to bring down the cost of 
production and by their own default or 
deficiency the cost of production con- 
tinued to be higher, with regard to 
these units, it is not possible to 
accept the case of the Government of 
India for fixation of a uniform price. 
As I have already pointed out no such 
case has been put forward by the 
Government of India in their counter- 
affidavit, namely, that the special 
reasons which are responsible for higher 
cost of production have ceased to exist 
or notwithstanding the time given to 
those few units and notwithstanding 
the opportunities available to them, 
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those units have not taken any steps to 
bring down their cost of production and 
their cost of production still continues 
to be higher because of their own diffi- 
ciency or inefficiency”. 


With respect, we are not inclined to 
agree with this view. 


69. We are clearly of the opinion that 
the arguments of the learned Counsel for 
the writ petitioners are erroneous. The 
arguments proceed on a wrong perspec- 
pective and acceptance of the arguments 
aforesaid would place the Government 
in an intolerable situation, as if the 
Government have bound themselves hand 
and foot ad infinitum and eternally, to 
maintain the three-tier system and that 
they can hereafter exercise their powers 
under section 18-G of the Act, to vary the 
price system, only after satisfying the 
manufacturers that the contingencies 
mentioned in the resolution of the Govern- 
ment (positive and/or negative aspect) 
had occurred. We are not prepared to 
accept that a situation had arisen in 1961 
in which a permanent bar or estoppel had 
come into operation as against Govern- 
ment, from altering the price except in 
the two contingencies mentioned above, 
even though the paramount interest of 
the public and the duty of the Govern- 
ment to secure equitable distribution at 
fair prices, clearly demanded a modifi~ 
cation of the price level. We have no 
hestitation whatever in saying that no 
such vested rights have been created in 
favour of the manufacturers to enable 
them to insist upon the continuance and 
maintenance of the three-tier system. 
The Government have not, in fact, bound 
themselves in any irrevocable manner in 
favour of the manufacturers. In law, 
the Government cannot bind themselves to 
follow any policy ad infintiun, at the same 
time imposing upon themselves a burden, 
or an undertaking that if in future they 
introduce a change, it will be only after 
satisfying the manufacturers “that the 
objectives visualised in the Government 
resolution have materialised; if that were 
s0, no Government, worth the name, can 
effectively function, nor can they imple- 
ment the policies of the Act which are 
conceived in the larger interest of the 
general public, in the matter of control. 
production, supply and distribution at fair 
prices of essential commodities for. the 
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benefit of ‘the general public. The 
power of the Government to fix a price and 
modify or vary the same, from time to 
time, is clear and the only condition that 
is to be satisfied in section 18-G is that 
the Government should act for the pur- 
pose of securing the equitable distri- 
bution and: availability at fair prices of 
any article. So long as that condition 
is satisfied, the Government’s action 
cannot be questioned, whatever may be 
the policies ‘which the Government might 
have declared earlier. In other words, 
the only question is, in fixing a particular 
price, has, the Government acted in 
contravention of or in excess of the powers 
conferred upon it under the Act. 


70. The fact, that at one stage the 
Government introduced a particular price 
system after making a careful scrutiny and 
investigation with the aid of a Tariff 
Commission, and the fact that when a 
further change was made, it was made on 
a broad-based objective without the aid 
of experts constituting a Tariff Commis- 
sion, merely taking a general broad 
survey of the working of the price system 
and relying’ upon the representations of 
the manufacturers and the consuming 
public, the’ subsequent price variation 
cannot be attacked as a contravention of 
the powers under section 18-G. When 
the Government make a change, they 
make the change in the interests of the? 
general public for the purpose of main- 
taining the economy and for the general - 
welfare of the country, especially in the 
case of commodities and industries which 
have been specially picked out and dealt 
with by the enactments like the Industries 
(Regulation and Development) Act of 
1951 and the Essential Commodities Act 
of 1955. We are clearly of the view 
that when the Government acts for the 
purpose of ‘implementing and ‘carrying 
out the objects underlying such special 
legislations, the Government does not 
suffer under any disability or under any 
bar from taking action and there is every 
presumption; that circumstances existed 
and exist justifying the Government to 
take the particular action, But that 
does not mean that the Government can 
take any decision and introduce any 
change in the price system as they like in 
an arbitrary or capricious manner. Even 
so, it is for the manufacturer or the 
consumer (general public) ‘to plead and 
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establish that a particular fixation of 
price is not a fair price within the mean- 
ing of section 18-G of Act of 1951 or 
section 3 of the Act of 1955. In other 
words, the mere introduction of a parti- 
cular price system, though it may be 
contrary to the declared policy of the 
Government, does not by itself confer any 
right upon the manufacturer to question 
its validity or legality. But it is the actual 
prejudice or the detriment which either 
it results in or sure to.bring about as a 
direct consequence, that gives a right 
of action to the concerned manufacturer 
to seek redress in Court, of course, after 
pleading and establishing the necessary 
facts. For instance, the Government, in 
a particular year, may declare their 
policies to be put into action at a future 
date, say, the abolition of auto-rickshaws 
or abolition of baby taxis, complete 
decontrol of certain commodities, total 
prohibition of imports of certain com- 
modities, etc. Persons who carry on 
business on these lines, may make huge 
investments and commitments in the 
light of this declared policy. Business- 
men might sell away Baby taxis and invest 
in big taxis or may make investments on 
essential commodities with a view to 
expand their business or sell in open 
competition, etc., etc. These business 
men cannot have a legal complaint against 
the Government in the event of the 
Government not following the declared 


policies, but taking some other steps in 


the interests of the economy of the country 
and in the interests of the general public. 
The concerned businessmen cannot say 
that on the faith of the declared policy 
they had invested capital and they have 
suffered prejudice by a sudden change in 
the policy of the Government. Again, 
the Government may declare a policy to 
be continued for some time, a particular 
system, licensing of importing of certain 
materials or a free trade without a con- 
trol, and on the basis of this declared’ 
policy, businessmen concerned might have 
invested large capital to carry on and 
continue their business. But suddenly 
the Government may change their view 
and declare a new policy, may even be a 
policy totally at variance with the policy 
already declared. That would not entitle 
the businessmen concerned to quéstion the 
change in the policy on the ground that 
they had made huge investments relying 
upon the assurance of the Government! > 
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that a particular system would be follow- 
ed. It is settled law that the Govern- 
ment cannot bind itself in respect of its 
future executive action; in the case of 
policies declared from time to time in the 
general interest of the country and the 
general public, the position is a fortiori, 
The Government cannot be called upon 
to justify its action in the change of its 
policy, in the abstract, in the sense that 
there has been a breach of faith on the 
part of the Government. The grievance 
must be a legal grievance, in respect of 
which there should be a right to seek 
redress in a Court of Law. Similarly in 
respect of certain essential commodities, 
the Government may fix a price and also 
declare that the particular price would 
not be changed for a particular period— 
say for 10 or 15 years; it will still be open 
to the Government to introduce a diffe- 
rent price structure much earlier, On 
that ground alone the action taken by the 
Government under section 3 of the Act of 
1955 or under section 18-G of the Act of 
1g51 cannot be canvassed. The cause of 
action for the proceeding against the 
Government is certainly not the introduc- 
tion of a new price structure, but it is 
the effect of the order as not securing the 
supply and the equitable distribution and 
availability at fair prices of any parti- 
cular article specified in the Schedule. 
In other words, the cause of action is not 
mere change of the price structure with- 
out anything more, but the change in 
the price structure which is in contra- 
vention of the provisions of section 18-G 
of the Act. The Government is not 
bound to wait till the units improve their 
efficiency or show better management and 
proper control in their business activities 
or to wait eternally till all the units are 
able to continue in production by reaching 
economic levels, When they introduce 
a change, even assuming that it is con- 
trary to their declared policy, the only 
condition to be satisfied is that action is 
not in violation of section 18-G. 


Ti. It will at once be noticed that the 
burden is upon the writ petitioners to 
allege all the essential and necessary 
facts and establish in such manner as is 
possible and permissible in a proceeding 
under Act 226 of the Constitution, to 
the satisfaction of the Court, that there 
is a contravention of the provisions of 
section 18-G. It will avail the writ 
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petitioners nothing, to harp upon the 
statements in the policy declaration o 
the Government in October, 1961 and ca 
upon the Government to plead and esta 
blish facts as to why they introduced a 
change and whether the contingencies 
specified in the Government resolution 
have occurred. Again it would avail 
the writ petitioners nothing to harp upon 
the principle in the abstract that Article 
14 would be offended by ‘‘finding diffe- 
rences where there are none and by 
making no difference when there is one”, 
and calling upon the Government to 
justify their conduct in abolishing the 
differences and introducing a uniform 
rule, irrespective of the question whether 
or not this wiping out of differences and 
introducing a uniform rule has caused any 
legal prejudice to the writ petitioners, of 
which the Court can take cognisance. 
The crucial question, therefore, is whether 
the writ petitioners have proved in what 
manner and to what extent they have been 
prejudiced by the Amendment Order, 
i.e., how the provisions of section 18-G 
have been contravened. 


72. In considering this aspect (of secur- 
ing the equitable distribution and_avail- 
ability at fair prices and regulating the 
supply) it is, in the nature of things, 
neither possible nor feasible to formulate 
any uniform principle. The Govern- 
ment has to bear in mind the economy of 
the country, the interests of the general 
public,the question of promotion of export 
and restriction and/or prohibition of 
import, in the interests of the manufac- 
turers as well as in the interests of the 
general public. The Government 
obviously will have to make an overall 
study and take a decision. Undue 
importance or over-emphasis should not 
be paid to the interests of the manufac- 
turer alone or the interests of the con- 
sumer alone. The interests of both and 
the interests of the Industry as a whole 
should be borne in mind, 


.73. There is the furthe: aspect which the 


Law in this country and other countries 
has recognised that in respect of certain 
industries or in respect of certain essential 
commodities, the fair price will have to 
be fixed with reference to the manu- 
facturers and/or the consumers in general 
and that the price cannot be said to be 
not fair, merely because it is not economi- 
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cally, a good price, to certain individual 
manufacturers or consumers, when. the 
price fixed; is, however, fair in. respect 
of the manufacturers as a group or the 
consuming public as one entity, depending 
upon the economy of the country, the 
special incidents of the particular indus- 
try, the, way and area in which the 
industry has spread and developed, 
whether in a particular portion of the 
country or throughout the country, the 
necessity for establishing the prices to 
prevent inflation, | etc., etc, ` In other 
words, that'the ‘price fixed is uneconomic 
for one or few of the groups covered by 
the price regulation, would not by itself 
be sufficient to hold that section 18-G 


has been contravened, though it is a’ 


matter for the Government, while giving 
effect to its policy, to- pay, due regard to 
the repercussions of the price fixation and 
to make an effort.as far as possible to 
make it economical, for as wide a section 
of manufacturers and the consuming 
public as possible. 
74.: It will be convenient at this stage 
to refer to certain decisions in which the 
vires of certain regulatory measures— 
fixing of rates and prices—have been 
considered.. It is now well settled that 
the Government is entitled to enforce a 
permit or licensing system with a price 
control; and the modern trend of judicial 
decisions in this country as well as in 
other, countries shows a pronounced 
reluctance and disinclination on the part 
of Courts to interfere with such regula- 
tory measures concerning the economic 
and business activities,- individuals ’ or 
companies., Courts have repeatedly held 
that the responsibility for the ultimate 
introduction of the regulatory measures 
rests with’the policy-makers, i.e., ' the 
Legislature, and not with the Judiciary. 
75. The first decision to which reference 
may be made is the decision of the 
Supreme Court reported in State of 
Madras v.' Kannepalli Chinna ` Venkata- 
chalamaya Sastri1, in‘which the vires. of 
the Madras Estates Land (Reduction of 
Rent) Act (XXX of 1947) ‘was upheld, 
approving the view taken by the Bench 
decision of this Court reported in Rajah 
of Bobitli v. State of Madras*. We shall 
t refer to the Bench decision of this 


1. (1963) 1 SCR. 155: 


ALR. 1962 S.C. 
"2." (1952) 1 M.L.J. 174. l 
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Court cońsisting of Rajamannar, .C.J., 
and Venkatarama Ayyar, J. The Madras 
Estates Land (Reduction of Rent) Act 
was introduced to provide for the reduc- 
tion of rents payable by ryots' in ‘éstates 
governed by the Madras Estates’ Land 
‘Act,’ 1908, approximately tó the level of 
the z assessments levied on lands in ryot- 
wari’ areas - in the neighbourhood, 

Various objections against the vires of the 
Act were raised and the discussion relevant 
for our purpose is found at pages 181, 

190 and ‘1g1, in the judgment of 
Rajamannar, C.J. This Bench decision 
emphasises ‘certain aspects which are 
germane to'the p.csent discussion. ' One 
argument'that was stressed was that the 
reduction ofrent to the levelcf assessments 


‘levied on ryotwari lands would cause 


considerable loss: to-. the’ land-holder 
resulting ‘in total deprivation of the 
enjoyment of the benefits of the property. 
The learned Chief Justice, referred. with 
approval, to the decision of the Supreme 
Court in: John H. Reaganv. The Farmers’ 
Loan and ‘Trust Co:1, in which the vires 
of a legislation introduced’by the Legis- 
lature of the State ‘of Texas. fixing rates 
foi transportation by rail road was ques- 
tioned. The Chief Justice. observed as 
follows: ,. 


“In Reagan v. Farmers’ Loan Trust Co.1 

it wás beld that the fixing and enforce- 
ment by @ rail road commission of 
‘unjust ‘and unreasonable’ rates for 
transportation by rail road companies 
is an unconstitutional denial of the 
equal protection of the’ laws. . The 
Legislature of the State of Texas pasted 
an Act'to establish a rail road commis- 
sion’ with power and authority vested 
in them to adopt all necessary rates, 
charges and regulations to govern and 
regulate rail road freight and passenger 
tariffs, ctc. The. rail road commission 
proceeded to establish certain rates for 
the transportation of goods over the 
-rail:roads in the State. The. Inter- 
national and Great Northern:; Rail 
Road. Company and the debenture 
trustees—under a trust deed executed 
. by the said rail road company—chal- 
:, lenged validity of the tariff fixed by the 
, Commission on the ground thet: the 

rates were unreasonable and unjust 

and worked.a destruction of the com- 
Cae a Se 
1," 154U.S. 361. 
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. pany’s rights of propeity. Mr. Justice 
Brewer delivering the opinion of th 
Court observed: ni 


‘The Courts are vot authorities to 
. revise or change the. body of rates 
imposed by a Legislature or a Com- 
mission ; they, do not determine 
whether- one rate is preferable to 
another, or what under all circum- 
tances would be fair and reasonable as 
between the carriers and shippers ; 
they do not engage in any mere admini- 
strative work; but still there can be 
no -doubt of their power and duty to 
enquire whether a body -of rates pres- 
cribed by a Legislature or, a Commis- 
sion is unjust and unreasonable, and 
such as to work a practical destruction 
to, rights of property, and if found so 
-to be, to, restrain its operation.’ .; 


. In that case, facts were disclosed regard- 
ing the indebtedness of the company, 
its capital, its operating expenses ex¢lu- 
sive of taxes, etc., and it was shown that 
the actual reduction by virtue of the 
new tariff in the receipts made it 

‘impossible to work the company at a 
profit, 'Though an absolute rule could 
not be'laid down in every case that a 
failure to bring some profit to those 
who have invested their money in the 
company is conclusive -that the tariff 
is unjust and unreasonable, yet justice 
demanded that every one should receive 
some compensation for the use of his 

‘money or property if it be possible 
without. prejudice to the rights of 
6thers. The Court therefore issued.an 
injunction restraining the Rail road 
Commission from’ enforcing’ the rates 
already established”. - 


76. At- page 1g0°the learned Chief 
ustice went on to emphasise that mere 
ypothetical calculations. would not’ serve 

any purpose when the sources of income 

of one zamindari are not necessarily 
the same as thosé of other Zamindaris, 
and that the income has to be ascertained 
with reference to: several sources like, 
home-farm ‘lands, minerals, forest pro- 
duce, and other sources of income which 
varied largely with each, estate. It was 
further observed. that the aggrieved party 
should allege and prove how he has 
suffered a prejudice as a result of the 
regulatory measure and that each ‘case 


must properly be presented in the plead- 1687 
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ings and there must be opportunity for 
the Government to traverse the allegations 
It was .also held: that in 
the absence of a detailed statement .of 
the relevant facts, an application founded 
on mere general allegations, must be 
dismissed. BIA ds po 

77. ‘Before’ the ' Supreme- Court’ (Vide 
State of Madras v. Kannepalli Chinna Venka- 
tachalamaya Sastri!) the argument was 
advanced that the fixation of the percent- 
age of 25 per cent, was more or less arbi- 
trary and that when. that.formula was 
applied, it would result ‘in some land- 
holders. getting more advantages when 
compared to other land holders, and that 
itsélf was'a ground to strike down the 


Act. The Supreme Court, rejecting this 


argument, held that what is necessary. to 
ascertain is whether the Act provides 
for reduction of rent an a reasonable 
basis and once that basis is accepted as 
reasonable, the fact that the ratio between 
one landholder and another would -be 
different, would not make the regulatory 
measure an unreasonable ‘done. The 
Supreme Court observed at’ page 1691 
as follows,: j f ; ue 


“ Therefore, except for theoretical possi- 
bility. where the landholder may be 
left with nothing on reduction. of rents, 
it cannot be said: from ‘the mere fact 
that.,in- some cases the, ratio of. net 
income falls after’ reduction of rent 
as compared to the net income before 
. reduction below 25 per centvm that 
, the restrictiors imposed by the Act are 
. unreasonable. Actually we feel that 
' there: cannot possibly ke „any ¢ase 
where after the .reduction there will 
be nothing left to the landholder. 
“We cannot therefore agree ‘with the 
High Court that simply because in a 
particular. case the, net income. after 
‘reduction falls below 25 per centum of 
the net income before the reduction 
the notification which results in such a 
position is unreasonable restriction on 
the right-of the landholder to hold his 
estate. As we. have -said already, the 
- ratio by which the net income will 
fall after reduction will depend upon 
whether the landholder whose rents 


_are being reduced was a rack-renter 


or a humane person ; in the case of a 


1, (1963) 1 S.C.R. 155 : 





ALR. 1962 “S.C. 
R. 1962 
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© rack-renter the fall may be heavier 
while in the case of a humane person 
_ the fall may be less. But if the basis 
. on which’ the reduction is made is the 
same in both cases and is reasonable, 
we sce no reason for holding that a 
. notification which may in a given case 
result in a fall of the net income which 
is even below 25 per,centum of the 
previous net income would necessarily 
be bad as-unreasonable’ restriction 
on the right of the‘ landholder to hold 
his estate! It is important in this con- 
nection to remember that the rent 
allowed to the respondent -compares 
favourably with the highest rent pay- 
able by the ryotwari tenants iú the 
locality. Therefore, the basis on which 
rents are being reduced, under the 
’ Act being good and reasonable the 
result of such reduction would not 
make the notification ina particular 
case bad except where that theoretical 
case is reached where there is no income 
left to the landholder after reduction, 
which in our opinion is impossible”. 


78. It is settled law that when the vires 
of a legislation is questioned, either on 
the ground that it offends Article 14 and 
Article 1g or any other limitation, there 
is always a presumption in favour of the 
constitutionality of the enactment and 
the burdeniis upon him who attacks it 
to show that there has been a violation of 
the constitutional: principler. In. order 
to sustain the presumption, the Court 
may take .into consideration matters 
of common knowledge, matters of com- 
mon report, the’ history of the times and 
may assume every state of facts which can 
be conceived existing at the time of the 
legislation. : (vide enunciation of this‘prin- 
ciple by the Supreme Court in Ram 
Krishna Dalmia v: . Justice. Tendolkar). 
The burden: is,on the person attacking 
the legislative arrangement: to plead and 
establish the. necessary facts. This 
presumption ‘in favour of the validity-is 
equally. applicable in. favour of orders: 
issued in the exercise of delegated power, 
i.e., subo-dinate legislation . or orders: 
issued by administrative body. or by the 
Government exercising powers conferred 
on it under Act: -- Reference may be made 
to the decision in: Pacific States Box and 


s z } 
1. w S.C.J. 147 : A.I.R..1958 S.C. 538 at: 
pp 7 and g 3 os ‘ "a : 
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Basket Co. v. White!. In that case the 
Director of Agriculture and the Chief 
of the Division of Plant Industry issued 
an order specifying certain standards of 
measurements or containers for Vegetables 
and fruits, resberries, strawberries, etc. 
A certain manufacturer questioned. the 
vires of the order raising various objections, 
All the objections raised were overruled 
and it was held that the order in question 
was a valid regulation of trade as a part 
of the Inspection laws. 


79. There are two aspects dealt with in 
that decision which ere relevant for our 
purpose. Brandels, J., delivering the 
opinion of the Court, observed that in 
view of the presumption in favour of the 
validity of the order the burden: is upon 
the party questioning the vires to plead 
all the details and that the burden is not 
sustained by making allegations which are 
merely the general conclusions of law or fact 
and that facts relied to rebut the presump- 
tion of constitutionality must be specifi- 
cally set forth. He also held: that the 
presumption which equally exist in tela- 
tion to enactmerts of Legislatures, apply 
to delegated legislation. He observed: 


“Tt is urged that this rebuttable pre- 
_ sumption of the existence of a state of 
facts sufficient to justify the exertion of 
the police power attaches only to acts 
of Legislature ; and that where the regula- 
tion ts the act of an administrative body, no 
such presumption exists, so that the burden 
of proving .the justifying facts is upon him 
who seeks to sustain the validity of the 
“regulation. The contention is without 
support in authority or reason, and 
rests upon misconception. .Every exer- 
tion of the police power, either by the 
Legislature or by an administrative 
., body’is an exercise of delegated power. 
Where it is by a statute, the Legislature, 
has acted unde: power delegated to 
it through the Constitution. Where the 
regulation’is by an order of an adminis- 
trative bcdy, that body acts under a 
delegation from’the Legislature. The 
question of law, may, of course, always 
be raised whether the Legislature had 
‘power’ to ‘delegate the authority exer- 
cised. Compare Panama Refining Co. v. 
“Ryan? and; A.L.A. Schechter Poultry 





"4. 296 U.S. 176. 
aa 293 U.S. 388: 55 S, C, 241: 79 L. Ed, 
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Corporation v. United States!. But where 
' the regulation is within the scope of 
authority legally delegated, the presump- 
tion of the existence of facts justifying 
its specific exercise attaches alike to 
statutes, to municipal ordinances, and 
to orders of administrative bodies, 
. compare Actna Insurance Co. v. Hyde®”’. 


80. In the instant case, the affidavits 
filed in support of the writ petitions are 
totally bereft of .particulars. They do 
not. satisfy even the barest minimum 
standards, As we are clearly of the view 
that these petitions are liable to be dis- 
missed, even‘ at the threshold for ` this 
reason ‘of total lack of particulars, it is 
necessary to pin-point what the affidavits 
contain, Paragraphs 3 to 9 contain 
just a narrative of the prior history, the 
introduction of the three-tier system, its 
continuance till 1969 and the introduction 
of the uniform price in 196¢. 


81. The ' grounds for questioning the 
vires of the Amendment order and the 
complaint of the petitioners are to be 
found only in paragraph 10. The earlier 
portion of paragraph 10 (a) is just a 
general discourse enunciation of the -law 
of economics, that fair price must have 
reference to costs of production, cost of 
production yaries from one area to 
another and: there should be different 
fixation, of different prices and that 
a uniform price for the country is 
impracticable, etc., etc. It is just a 
generalisation and ‘the exposition of the 
petitioners’ view as to what would be 
the best and the most desirable or ideal 
formula for fixation of, prices. This 
portion of the affidavit does not contain 
any particulars or details of facts con- 
cerning the writ petitioners, In the 
later portion ‘of paragraph ‘10 (a), all 
that the ‘petitioners allege is; that ‘on 
account: of uniform price unconstitutional 
an arbitrary discrimination had been 
created. as against producers like the 
petitioners and the Government ae 
introduced an unfair and arbitrary ine 

lity amongst various producers. hile 
winding, up paragraph } 10 ° (0) the affidayit 
states : 





1, 295 U.S.495°: 55 S. C. 837: 79 L. Ed. 
1570 : 97 A.L.R. 947. 

2. 275 U.S, 440; 447; 48 `S, C. 174: 2L. 
Ed. 357. 
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“It is submitted that by passing the 
impugned order, Government have 
introduced an unfair and arbitrary 
inequality among various producers. 
This would cause considerable loss 
to the petitioner and would amount to 
an unjust and arbitrary discrimination 
violative of the Constitutional guarantee 
under Article 14”, 


82. The juxta-position and the context 
in which the sentence ‘‘ This would cause 
considerable loss to the petitioner, etc” 
occurs shows that the complaint is 
only against the alleged unfair and arbi- 
trary inequality created by the order of 
the Government. There is no statement 
of facts, no particulars alleged, that 
the writ petitioners themselves have sus- 
tained any loss or prejudice. The com- 
plaint is not of any loss or prejudice to 
the petitioners. But the complaint is 
that the “‘other producer would be getting 
more benefits”... The Statement that 
‘because of ‘that’, ‘that’? meaning 
discrimination, Joss would be caused to 
the petitioners’ conveys no meaning, as 
the retention price fixed is a uniform price, 
the f.c.r. price fixed is again a uniform 
price, and what can be appropriated 
by each of the producers is the same 
amount, the rest going to the pool of the 
Cement Regulation Account. There is 
no statement in the affidavits with the 
details as to how the three companies 
have been functioning for a reasonable 
period prior to the coming into force of 
the Amendment Order, whether they 
have been working at a loss or a profit, 
the quantum of profit or loss, as the case 
may be, whether they have made all 
efforts to enforce all economics and how it 
is with the price fixed, it would be impos- 
sible for the writ petitioners to carry on: 
business except at a loss and that they 
cannot possibly make any profit on the 
basis of the uniform price of Rs. 100 
Again, there is no averment that the 
hopes adverted to in the resolution of the 
Government in the year 1961: could not. 
be realised, that the writ petitioners are 
not to be blamed for the same in any 
manner, ‘To reiterate, we do not find 
any averment of facts in paragraph 
10 (a) of the affidavit how the Amend- 
ment Order of 1969 in its application to 
the writ petitioners would cause any 
prejudice or have any adverse effect on 
the financial repercussions of their business 


I] 


activities, independent of the question 
ofany greater benefits which have accrued 


in favour of other producers. : 


83. The only other_ paragraph .to be 
referred to is paragraph 10 (b). Nothing 
is stated in this paragraph with reference 
to the actual realities .concerning the 
writ petitioners. The whole of the para- 
graph is devoted to a general discussion. 
To qucte the very words ‘‘ to illustrate’. 

as to what consequences would ensue if 
the. price level is raaintained inthe sum 
of Rs, 105-50 for the third group and the 
slab worked, backwards for the other two 
groups. in other words, .in Paragraph 
10 (b) there is only a discussion of a problem 
‘in arithmetic in a hypothetical ` situation. 

There is’ not’ one word in paragraph 
10 (b), no particulars .whatever, as to 
what would be the impact or the reper- 
cussions upon’ the finances. of the ‘writ 
petitioners if the, price of Rs. ioo is 
enforced, The ' ‘result is that thé only 
pleading is: to be found in paragraph 
10 (a) which, as observed already, is only 
a complaint! ‘of discrimination in favour of 
the other staan i.e., “ their’ getting 
more”, aoe E 


84. . To sum up, there. is no averment 
of fact—literally nil—as to how. the writ 
petitioners -have not been given a, fair 

rice within the meaning of section 18-G 
fthe Act. The barest minimum which 
the writ petitioners ought to have done 
is to have appended to their affidavits the 
balance sheets and the Profit and Loss 
Accounts of the’ three ‘companies, say 
for a period! of five years, “with a detailed 
explanatior: as to how the three companies 
have been functioning during that period 
and how they, would be prejudicially 
affected if the, uniform price of,Rs. 100.is 
enforced. The Court should have been 
furnished, in the form of: Balance. Sheets 
and or Statement of Accounts, all the 
business activities of the three Companies, 
the financial implications their .progyess 
in the business activities furnishing all 
the relevant information which would 
enable the Court to find out whether 
there is a contravention of section 18-G. 
In some of. the decisions, the Supreme 
Court has observed that the allegation 
of such particulars even, resting on the 
mere ipse dixit of the petitioners would 
not avail, but they should be supported 
by proof in the form of statement of 
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Accounts, Audited Balance Sheets, etc» 
Here, nothing of the kind whatever was 
done, We have already made a com- 
ment that the ommission to mention 
the: particulars in the affidavits is not 
casual or inadvertence but with a purpose. 


85. In this context, we may refer to the 
decision in Hegeman Farms Corporation v. 
Baldwin}, in which a wholesale milk 
dealer questioned the order of the New 
York Milk Control Board, limiting the 
price of milk to be, charged by, the 
dealers to their customers and the price 
to, be paid by the dealers to the producers. 
The petition did not contain any parti- 
culars, as to whether the complainant ' 
ran his business with reasonable efficiency 
when compared with others in his calling, 
whether, he was earning a fair return on 
his investment, etc., etc. The bill was 
dismissed as bereft of particulars and not 
disclosing a cause of action, Cardozo, J., 
delivering the opinion of the Court, 
observed .as follows: 


“They do not-tell us whether the appel- 

. lant ran its business with reasonable 
when compared with others in 

_ its calling. They do not even tellus 
whether it was earning a fair return on 

` its investment before the orders were 
adopted. The omission is the more 

_. significant because, according to official 
records the spread, has been increased, 

- instead of being diminished, through 
the operation of control —Report of 
the Milk Control Board, March, 1934, 
_, pages 17, 18. For all that appears upon 

. this record, a change of the minimum 
prices would avail the appellant nothing 
if a corresponding increase or reduction 
‘were allowed to its competitors, It 
might still be driven to the wall without 

_ the aid of a differential that would 
neutralize inequalities’ of capacity or 
power. If different minimum would help, 

1.. the pleading leaves us in the dark as to what 
those minima should be. There is no 
. Statement that a different selling: price could 

` be fixed with fairness ‘to' consumers, or a 
` different \.purchasing : price with . fairness 
nto producers. “The appellant’s grievance 
amounts to this that it is operating at a 

. loss, though other dealers more efficient 
Or, economical or better, known to the 

` “public may be operating at a pront, | 


1. 293 US. 163 : 558, C. 1934, 7. 
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A bill of complaint so uncertain in. aim 
and so meagre in particulars falls short of 
the standard of candor and precision set up by 
our decisions. Public Service: Commission of 
Montana v. Great Northern Utilities Co. t 
Actna Insurance Co. v. Hyde*, True 
„the appellant is losing money under 
the orders now in force, For any- 
thing shown in the bill‘it was’ losing 
* money before. For anything there 
shown other dealers at the same prices 
may now be earning profits; at all 
events they are content, or they would 
be led by self-interest to raise the 
present level. We are unable to infer 
from these fragmentary data that there 
has been anything perverse or arbitrary 
in the action of the board. To make 
the selling level higher might be un- 
fair to the consumers, to make the 
purchasing level lower might bring 
ruin to producers. The appellant 
would have us say that minimum prices 
must be changed whenever a parti- 
cular dealer can show that the effect 
of the Schedule in its application to 
himself is to deprive him of a profit. 
This is not enough to subject adminis- 
trative rulings to revision by the Courts. 
If the designation of a minimum price 
is within the scope of the police power, 
expense or losses made necessary 
thereby, must be borne as an incident, 
unless the order goes so far beyond the needs 
of the occasion as to be turned into an act 
of tyranny. Nothing of the kind is charged. 
The Fourteenth Amendment does 
not protect a business against the 
hazards .of competition. Public Ser- 
_ vice Commission of Montana v., Great 
Northern Utilities Co.1. It ‘is from 
hazards of that order and not from 
restraints of law capriciously imposed, 
that the appellant seeks relief. The 
refuge from its illsvis not in consti- 
tutional immunities: ' 
If the price is not raised, the reason 
must be. that efficient operators find 
that they can gét along without a 
change, Either that*must be so, or 
else, as was pointed out in the opinion 
below, the .imdustry will perish. - The 
bill does not suggest that such catastro- 





ol 289 U.S, 130, 136: 53 S.C.' 546: 77 L.Ed. 
: 2 275 U.S. 440, 447 : 48 S.C. 174: 72 L.Ed, 
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. phe is imminent. True, of course, it 
is thatthe weaker members of the group 
(the marginal operators or even others 
above the margin) may find themselves 
unable to keep pace with the stronger, 
but it is their comparative in:fficiency, 
not tyrannical compulsion that makes them 
laggards in the race, Whether a wise state- 
craft will favour or condemn this exalta- 
tion of the strong is a matter of legislative 
policy with which Courts are not concerned, 
To pass judgment on it, there is need 
that the field of vision be expanded to 
take in. all the contestants in the 
race economic welfare, and not some of 
them only”. . 


86. It will be.relevant, at this stage, to 
refer to the agument of Mr. V.K. 
Thiruvenkatachari, learned Counsel for 
the Interveners-Dalmia Cement (Bharat) 
Ltd., one of the biggest groups. He 
referred to the information furnished in 
the Madras Stock Exchange Official Year 
Book for 1969-70, pages 559 and 560 
concerning Ma Cements Ltd., pages 
562 and 563 concerning Madras Cements, 
Ltd., and pages 567 to 569 pertaining to 
Panyam Cements and Mineral Industries 
Ltd. The affidavit of Mr. Aggarwal, 
General Manager of Dalmia -Cement 
(Bharat) Ltd., has extracted these working 
analysis of the three units aforesaid ; 


India Cements Ltd. 


The factory is at Sankarnagar, Talaiyuthu 
Railway Station near Tirunelveli Town, 
with a. capacity of, 500,000 tonnes per 
annum, The Company’s second unit, 
set up at Sankaridrug, Salem District, has 
a capacity of 4 lakhs tonnes. 


In July, 1969........ 2,800,000 Equity 
shares of Rs. 5 each were issued to holders 
as on rath August, 1969, as bonus in the 
proportion of two bonus shares for’ every 
five cquity shares held, -incréasivg the 
subscribed and paid-up:. capital to 
Rs. 5,23,35,000.° 


i Dividend pe cent per annum 
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. The expansion programme has beeri completed and the kiln i is’ now w under trial 
runs, The capacity í of the factory will be 1,100 tonnes_.a day. 


Panyam Cements and Rigel ndiastots Limited. 
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| i - Analysis of Working 
| 1961 1969 
oe i : =, <2 CRs Rs. 
. Capital : Breference a ae me 7+ 383,35,000 33525,000 
Sea a mee re 224,44,750 - 3,50,00,000 
: ae 168,72,350 nF 3,98,33,827 + 
abak Pidduction (Tons), í 4,564,295 . 9,67,716 
` Nét Profit, - 33,526,882 725739177 © 
Dividends per cent perannum '`' Bes, i, boas “12 -9 
, TS i 
i Madras Cements Ltd. 
© adh / 1961 1969 
Capital : FreRirence F ` } 25,22,050 29,99,061 n 
Equity i ` 79:81,112 389,65,999 .” 
Reserges - ‘ 1 oe 62,87,719 
Cement Production (Tons) 22,146 1,81,300 
` Net Profit! ost? l 14,11,808 
i s 10... 


l: , Analysis of Working.. 
; | Oe -- 1961 1969 
i ' Rs. Rs, 
l Capital: Preferente , 13,654,000 49,99,900 
K A i 3 : ` 39,79,300 1 ,22,87,225 
Re = FQ ve 12,54,388 59,76, 162 
Geant Sales (Rupees) 7 " tae 65,07,819. : 1,92,70,486 
. Net Profit; 1 11,78,034 13,88; 262 
Dividend cent pe annum 


87. Regaiding Mpa Cements, it will 
algo be -relevant to extract the following 


Er Nil á I2 


The Company manufactures Portland 
Cement only. The.factory isat Cement 


information, | printed at page 569 of the -Nagar near Bugganipalli . Railway 
Stock Exchange Official Year Book 1969- Station, Kurnool District (A.P.). 
1970.. : _ The „expansion programms has been com- 

i pleted and the kiln is now under trial 


In Match, T 15,000 Equity shares 
“of Rs. 190- each were: subsċribed for 
-by Directors and their friends, increas- 
ing the Subscribed and Paid-up Capital 


“to Rs. I 514,86, 000; 


“In July, 11967, 35,000 Siau iara 
of. Rs. 100, each and 25,000 Preference 
shares of Rs. 100 each were issued to the 
public reclassifying 25,000 Equity shares 

as “D” Preference shares to fmance a 
pari .of its expansion: programme, 
With. this, the issued and subscribed 
capital ‘now, stands at Rs. 1,74,60 560 
less calls in arrears. 


runs The capacity’ of the factery 
will be 1,100 ‘tonnes a day”, 


88. The following information concern- 
ing India Cements at page 560 of the 
Stock oe Book may also be extract- 
ed: 

eer The Cada proposes to expand its 
“rated capacity by an additional 6 lakhs 
“tonnes per annum. “The Schedule envi- 
sages installation of three plants. The 
„first plant, installed at Shankarragar, 
has gone into production | in March; 


1969”, 
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89. Mr. V. K. Thiruvenkatachari, ‘con- 
tended that in the face cf this rosy and 
prosperous picture of the Units, as reflect- 
ed in the Stock Exchange: Year Book, it 
will be simply futile and impossible for 
the concerned Units to make out that they 
are prejudicially affected by the Amend- 
ment Order. His argument is that if 
the analysis of the working of the con- 
cerned Units were to be taken for the 
entire period, it would show a steady 
progress and flourishing improvement 
from stage to stage, demonstrably proving 
that they are carrying on business on 
souad economic basis that they can no 
longer claim to be high-cost Units and 
that the situation visualised in the resolu- 
tion of the Government had been materia- 
lised. His further contention is that the 
particulars mentioned above easily esta- 
blish that the units have reached satis- 
factory economic levels and that they 
would be able to operate within 
uniform price and ‚that they have made 
every endeavouc to reduce the cost’ of 
production. In other words, the infancy 
period is long over and there will be 
no need for continuing the three-tier 
system. Mr. V.K. Thiruvenkatachari 
therefore urged, and in our opinion quite 
rightly, that that was the reason why 
paragraph 10 of the affidavit of the writ 
petitioners was bereft of particulars, 
and the main complaint that was put 
forth was only a case of discrimination in 
favour of the low-cost Units and not a 
complaint that the writ petitioners have 
been prejudicially affected. 


90. Mr. V.P. Raman; learned Counsel 
for the writ petitioners, objected tothe 
introduction of these aspects at the appel- 
late stage before us and submitted that 
the arguments of the interveners should 
be confined to the point stressed before 
Ismail, J., and no fresh matters 'could 
be introduced. Counsel urged that .in 
the case before the Rajasthan High Court, 
the writ petitioner therein relied upon 
the information and the analysis of the 
working found in the Stock Exchange 
Year Book, but the Government objected 
on the ground that it was not relevant 
and has no bearing on the point arising 
for decision. s 

91. Mr. Neelakantan, Secretary, of 


India Cements Ltd. has filed a counter- 
affidavit objecting to the particulars 
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fumished in the affidavit of Mr. 
Aggarwal, the General Manager of Dalmia 
Cement (Bharat) Ltd. 


92. We are totally unimpressed, with 
Mr. Raman’s argument as it fails to take 
note of the limited purpose for which 
Mr. V. K. Thiruvenkatachari referred 
to the analysis furnished in the Stock 
Exchange Year Book. In the first. place, 
it is legitimate to presume that the autho- 
rities of the Government concerned would 
be perusing this Stock Exchange Official 
Year Book, year after year, as it furnishes 
very valuable information in respect of 
all the industries end essential commodi- 
ties covered by the Act of 1951 and the 
Act of 1955. We have aheady observed 
that it was the obvious duty of the writ 
petitioners to have furnished a state- 
ment with all the particulars of the 
analysis of working of the concerned Units 
‚for a period of at least five years. The 
publishers of the Stock Exchange Year 
‘ Book must have obtained all the informa- 
tion'from the ‘concerned Units and publi- 
shed the same with their authority. That 
apart,the argument of V.K.Thiruvenkata- 
chari is not that the aforesaid information 
should be received as abolutely correct 
and acted upon by this Court. His 
limited argument is, if the petitioners had 
set out the particulars as they are bound to, 
as to the financial repercussions in ‘the 
business which the writ petitioners were 
carrying on, there would’ have been 
an opportunity to mention’ the rival 
points of view leading to the inference that 
‘the writ petitioners have flourished -in 
their business and have reached a: level 
of economic: sufficiency. He urges that 
these informations have been, withheld 
and totally ignored in the affidavits filed 
by the writ petitioners, for the obvious 
reason that if the financial’ implications 
were to be referred to, they would be 
against the case of the writ petitioners. 
We aye clearly of the view that the 
information furnished: in the ' Stock 
Exchange Year Book will be relevant and 
it will be simply meaningless and: un- 
realistic to dispose of this proceeding, 
completely ignoring the - information 
furnished in the Stock Exchange Year 
Book. It is significant to notice that in 
the counter-affidavit of the Secretary for 
India Cements, it is not stated: that the 
information furnished in the ‘Stock 
Exchange Book is inaccurate or opposed 
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to facts, The only stand: taken is that 
the information furnished is inconclusive 
and not relevant for determining the 
ex-factory price. We see no force in this 
contentior. A working’ ‘analysis with 
crucial details furnished in the Stock 
Exchange Year Book will be very useful 
and relevant to determine whether the 
concerned jCornpanies are working on 
und ecahomic basis and whether 
they have’ reached the stage of self- 
sufficiency.; In this context, we are 
unable to} understand how the inter- 
veners canbe prevented from satisfying 
this Court that the writ petitioners have, 
with a purpose’ omitted to set forth these 
facts in their affidavits. What Dalmia 
Cement (Bharat) Ltd., is doing by filing 
the affidavit’ containing reference to the 
Stock Exchange Book is to bring home to 
this Court their complaint that the writ 
petitioners have withheld relevant useful 
information, is ‘not baseless but is a 
genuine complaint. The Government 
was défenditig the three-tier system in the 
Rajasthan High Court and in that con- 
text the Government ‘objected to the 
reception ‘Of information furnished in 
the’ Stock [Exchange Year Book. The 
purpose for which the information is 
now introduced is totally different. 
Further, the fact that the Government 
objected to the litigation in the Rajasthan 
High Court relying upon the book, 
cannot operate as a bar or estoppel as 
against the ‘interveners so long as they 
make out that it is useful information. 


93. For all these reasons, we have no 
hesitation. in holding that the petitions 
are liable to be dismissed in limine on 
the ground that they do not disclose any 
cause of action. 


94. We shall next consider the process 
involved when the Government fixes a 
fair price under section 18-G. What the 
Government;(does) under section 18-G is to 
secure equitable distribution and avai- 
lability of ijany article mentioned ` in 
the “Schedule at fair prices and also 
provide for regulating ‘the supply ‘and 
distribution ;thereof. The price must be 
fair, it. must be to secure the equitable 
supply, regulation and distribution. It 
must be fair,from the point of view of the 
consumer and it must be fair. from the 
point of the producer. The price fixed 
must be such that it should provide a 
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proper base for`a compétitive entetprise : 
in the larger interest of consuming’ public: 
and in the overall interest of the economy. 

of the country as a whole. The problem 

whether a uniform or differential prices. 
should be fixed, depends, upon a. consi-: 
deration of various aspects, .sometimes, 

one offsets against another and ultimately: 
depends upon the nature of the industry: 
and the type of the product. Itis interest». 
ing to extract the following passage from\ 
“price fixation in Indian industries’; 
a study prepared in collaboration with the- 
Institute of Chartered Accountants of; 
India and published by the Indian 

Merchants’ Chamber, Economic Research 

and Training Foundation, Bombay :— + 


“ A large number of issues arise in the 
Business of price fixation on which no- 
unanimous or even near unanimous. 
‘decision can be taken, Accountants 
differ with the economists and the, 
politician may ignore both of them.. 
It would not be an exaggeration to say, 

. ‘Perhaps in no area of economic) 
inquiry is there so wide a gap’ between: 
theoretical and empirical work as in, 
the field which has long been considered 
the core of economic analysis—the 
formation of price”. 


95. One thing, however, is clear the’ 
efficient and economic management is a‘ 
necessary pre-requisite for carrying on 
business operations yielding profits, The 
ļ price fixed should not be so low as to be 
confiscatory or so high as to be oppressive. 
See observations in (1970) 1 M.L.J. 
pages 19, 25, 35 and 43. In determining 
“What is a fair price ”?, the scope for 
elimination of ot minimising the range of 
competition will have to be taken into 
account, because if there is monopoly 
or if competitior is reduced, the price has 
to be fixed at 2 particular level, since the 
consumer is deptived of the benefits of 
competition. The price should be reason- 
able and should never be extra extortion- 
ate or oppressive. The licensing systern 
should not be used tofreeze (fleece?) the 
consumer served by the industty. These are 
some of the aspects which will have to be 
borne in mind in determining the vires of a 
price fixation under section 18-G. In a 
controlled or licensed industry, the indus- 
trialist gets a licence and be or his group 
of industries who have secwed the licence, 
alone can do business in tkat industry 
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manufacture and sell. >The producer 
cannot have the. benefits of a monopoly of 
a licence or permit system and at the same 
time complain about the disadvantages 
flowing from a fixation cf a price for the 
industry asa whole. What the Givern- 
ment does in fixing a price is a ‘ fair price’ 
for the industry as a whole and not a 
price for the individual producer. The 
section does not talk of a fatr price either for 
the producer or for the consumer, Fair price 
in the section is inseparately linked up 
with the idea of securing equitable dis- 
tribution and regulation of supply ; this 
necessarily carries with it a conception of 
fair price from the point of view of the 
consumer ; how can it be said that any 
system would secure the equitable dis- 
tribution and regulation of supply unless 
it is fair price to the consumer. The 
price fixation is for securing the availability 
of the commodity by avoiding unhealthy 
competition and its evil effects. A fair 
price from the point of view of the pro- 
ducer alone cannot achieve equitable 
distribution and regulation of supply. 
It will be a misreading of the section and 
defeating the very purpose of the provi- 
sions especially section 18-G, which was 
introduced ir the year 1953, if outweigh- 
ing importance is attached to the pro- 
ducer. The points of view of the con- 
sumer are as vital and important as those 
of the producers. If the Legislature or 
the delegated authority therefore takes 
the relevant factors inte account, nicely 
balancing the interests of the producer 
and the consumer, fixes a price and also 
secures ap equitable distribution, it is 
not for the Court to question the wisdom 
or the prudence of any particular price 
system involved ; because no system can 
claim to be so perfect in every respect. 
The best that could be achieved is a 
rational intelligent fixation of a price. 
If that is done, the fact that it affects 
certain producers or it affects certain 
consumers, is not by itself sufficient to 
declare the price fixation as ultra vires 
and in contravention of section 18-G, 
The jurisdiction of the Court can bé invo- 
ked only if irrelevant and extraneous 
factors are taken into account and relevant 
factors are ignored cr overlooked. Courts 
are not authorised to revise and change 
the price fixed by the Legislature. Courts 
do not determine whether one price is 
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preferable to another or what, under all 
circumstances would þe fair and reason- 
able as between the consumer and the 
producer. Courts do not engage in any 
administrative work, nor do they do any 
cost accounting. Vide observations of 
Justice Brewer. 154 U.S. 361 at 3y7. 


96. In this connection, the decision, in 
Nebbia v. People of State of New York}, 
may be referred to, in which the Milk 
Control Board’s order fixing milk prices 
was questioned. While upholding the 
erder, it was obseived that the State has 
got ample powers for adopting any 
economic policies reasonably deemed to 
promote public welfare and Courts are 
not authorised to deal with the wisdom 
of the legislative policy on the adequacy 
or practicability of enactments seeking 
to curb unrestrained and harmful com- 
petition, and that the Courts are both 
incompetent and unauthorised to deal 
with such problems; and this rule was 
applied especially where: there is no 
economic mal-adjustment of prices threa- 
tening to harm the producer at the one 
end and the consumer at the other. 
The learned Judge also observed that 
the Constitution does not secure any 
liberty to anyone to conduct his business in 
such fashion as to inflict injury on the public 
at large and that price control would be 
unconstitutional only if it is arbitrary or 
demonstrably irrelevant to the policy of 
the Legislature. (Vide observations at 
pages 537, 538 and 539). 


97. We may also refer to the decision in’ 
Olsen v. Nebraska*, in which the vires of a 
statute limiting the amount of the feé 
which may be charged by private employ~ 
ment agencies, to ten per cent. of the first 
month’s salary or wages of the persons 
for whom employment was obtained, was 
upheld. The argument was that it was 
for the Government to prove special 
circumstances to support the validity of 
such legislation like price-fixation and that 
the circumstances and conditions have 
not been proved by the Government as to 
compel the Legislature to enact the laws 
and thus avert public injury. This 





if 


argument was not accepted. “It ‘was 
„held that the Court was not concerned 
‘with the wisdom, need or appropriate- 
-ness of the legislation. Differences of 
opinion on that score ought to be left to be 
solved by the Legislature and not by the 
Court and there ts na necessity for the Govern- 
mènt to demonstrate before the Court that evils 
persist calling for legislation. 
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98. We shall at a later stage consider 
some of the compouents making up the 
ex-factory prices of the manufacturer 
and f.o.r, price payable by the buyer. 
It is relevant to refer to one important 
aspect bearing upon the uniform freight 
collected from the purchasers. It is 
familiar knowledge that Cement is pro- 
‘duced in large surplus quantities in the 
southern region, The nothern area is in 
deficit and it is supplied from the units 
in the southern region. The. actual frei- 
ght which the consumers in the southern 
area may have to pay when they get their 
supplies from the units in the south will 
never be more than Rs.:16 per tonne, 
within a radius of 300 miles fiom the 
factories concerned. (For this informa- 
tion, vide page 115 of The Hindu Survey 
of Indian| Industry, 1969). Having 
regard to the location of the units in the 
southern region, it is clear that no con- 
sumer will be obliged to pay more than 
Rs. 16 per tonne, towards freight. 
But, in order to secure equitable distri- 
bution for the consumers in the nothern 

ion and in order to secure the equita- 
ble distribution at fair price and to regu- 
late the supply and distribution, the 
Government have throughout been fixing 
a uniform |freight, no doubt a heavy 
burden upon the consumers in the 
southern region, Indeed, it is one of the 
grave problems which confront the 
Government in fixing a uniform f.o.r. 
price. 


99. In the; instant case, the difference 
betweent Rs. 16 and Rs. 25-48 is very 
considerable and it will be a matter call- 
ing for careful scrutiny if a consumer in 
the ‘south were to question the rationale 
underlying this fixation of a uniform 
f.o.r. price., If the case of consumers in 
the southern region were to be considered 
from their points of veiw alone dissociated 
from the consumers in the northern 
region it cannot be said that the grievance 
of the consumers of the southern region is 
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not: ill-founded and that the additional 
Rs.10 in the f.o.r. price is a serious burden 
to make the price nota fair price. The 
producers in the south may well object 
that it is not fair and equitable distribu- 
tion to call upon them to pay an extra 
sum of Rs, 10 which is obviously a heavy 
burden. For the individual consumer in 
the south, maintenance and the working 
of a central pool system, the supply of 
cement to the consumers in the nothern 
region, are all matters of no concern, 
But yet the Government has taken this 
extra burden of Rs. 10: and fixed the 
uniform f.o.r. price fixing the uniform 
freight at Rs. 25-48. The right to com- 
plain, of course, within permissible limits 
against the fixation of price is available 
to the producer as well as the consumer 
though cases of consumers complaining 
will be few. See for instance the decision 
in V.S. Rice and OilMills v. State of Andhra 
Pradesh1, in which a consumer questioned 
the act of the Government exercising its 
power under the Madras Essential Articles 
Control and Requisitioning (Temporary 
Powers) Act XXIX of 1949, when the 
tariff rates for the supply of electrical 
energy were increased. It is true that 
the High Court of Delhi had held that 
the fixation of uniform f.o.r. price is not 
unconstitutional. Even if it should be 
finally held that the uniform fo.r. 
price is constitutionally valid, ‘The 
Government in fixing the price will 
necessarily take that into account and 
consider whether any additional burden 
can be imposed upon the consumers. 
The Government and the producer, they 
alone together cannot agree to fix a 
price, the object being only to secure 
price suitable to the producer ignoring 
altogether the fact that in that process 
an unreasonable and heavy burden would 
be imposed upon the consumer. 
As observed earlier, the Government 
cannot maintain a permit or licencing 
system, something in the pattern of a 
monopoly and secure all advantapes, all 
bar aided for the producer on the theory 
that whenever the Government controls 
the preduction and distribution it can do 
so only at fair prices for the preducers, 
‘Fair prices in the context under section 
18-G, is a price for the Industry bearing 


1. (1965) 1 S.C.J. 318: Case J. (S.C.) 
an L CRESI LAD WL i (EDTSOR. 
6: ALR. 1964 S.C. 
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in mind the economy of the country and 
the fair price from the point of view of 
the consumer, : 


100. We may refer to the relevant 
decisions in which when the Legislature 
or the Government, as the delegated 
authority, introduced a regulatory regu- 
lation to’ attain the principal- objective 
of a welfare State to improve production 
and equitable distribution. To develop 
the national economy and progress Courts 
have upheld the concerned regulation 
even though it might have worked hard- 
ship upon certain individuals so long as the 
resolution was good for the class as a whole 
and effectuated the object and purpose under- 
lying the scheme. The test applied is, 
the general effect of the regulation: as a 
. whole, as distinguished from the indivi- 
dual prejudice or loss. 


101. In Bijay Cotton Mills Ltd. v. State of 
Ajmir}, the vives of certain provisions of the 
Minimum Wages Act of 1948, were ques- 
tioned under Article 19 of the Constitu- 
tion, The argument was that the provisions 
of the Act would affect harshly and even 
oppressively, a particular class of emplo- 
yers, who, for purely economic reasons, 
would be unable to pay the minimum 
wages fixed by the authorities without 
any bad intention to exploit the labourers. 


‘102. This argument was rejected in 
these terms :— 


“We could not really appreciate the 
argument cf Mr.-Seervai that the pro- 
visions of the Act are bound to affect 
harshly and even oppressively a parti- 
cular class of employers who for purely 
economic reasons aie unable to pay 
the minimum wages fixed by the autho- 
rities but have absolutely no dishonest 
intention of exploiting thei: labourers. 
If it is in the interest of the general 
public that the labourers should be 
secured adequate living wages, the 
intentions of the employers whether 
od or bad are really irrelevant. 
- Individual employers might find it difficult 
to carry on the business on the basis of the 
minimum wages fixed under the Act but 
this must be due entirely to the economic 
conditions of these particular’ employers. 
That cannot be a reason for striking 
down the law itself as unreasonable.” 
1. (1955) S.C.. 51 : ALR. 1955 S.C. 33. 


THE MADRAS LAW JOURNAL REPORTS 


(i971 


103. In the decisicn in M/s. Diwan Sugar 
and General Mills v. The Union of India}, 


- the Sugar (Control) Order issued by the 


Government under the Essential Com- 
modities Act of 1955,which was questioned 
related to the factories in the three States 
of Punjab, Uttar Pradesh and North 
Bihar. One of the contentions was that 
the price fixed would work hardship and 
would result in a loss. This argument was 
not accepted. The Supreme Court took 
the view that the prices which wece pre- 
valent in the free market were taken into 
account for fixing a fair margin of profit to 
producer though in the case of an individual 
factory dus to factors for which the producer 
himself might be responsible, the cost of pro- 
duction might have been a little more. From 
this decision, it is clear that if the regu- 
latory measure ofa price control is a fair 
price for the entire group or class dealt 
with, an individual member cannot com- 
plain that it would work loss or hardship 
to him. - 


104. Reference may next be made to 
the decision of the Supreme Court in 
Union of India v. Bhanamal Gulzarimal Ltd.?, 
in which the vires of tre Iron and Steel 
(Control of Production and Distribution) 
Order of 1941, was questioned. It was 
contended that the price of Rs. 333 per 
ton of steel fixed for the writ petitioners 
was not a fair price and would cause loss. 
This argument was rejected for two 
independer.t reasons—(both relevant for 
the instant case). The writ petitioners 
therein had nct placed sufficient materials 
in support of this complaint and therefore 
‘no relief could be given. The other 
ground on which relief was refused is 
that in considering the question of fixation 
of fair price it would not be enough to show 
that a particular group of registered stock- 
holders suffered loss. What should be 
proved in such a case is the general effect of 
an impugned notification on all classes of 
dealers taken as a whole. The Supreme 
Court observed as follows at page 482: 


“ Besides, in considering the validity 
of the notification, it would not be 
enough to show that a particular regis- 
tered stockholder suffered loss in respect 
of particular transactions. What will 
have tc be proved in such a case is the 
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general effect of the impugned notification 
on all the classes of declers taken as a whcle. 
If it is shown that in a large majority 
of cases, if nct all, the impugned notifi- 
cation would adversely affect the funda- 
mental right of the dealers guaranteed 
under Article 1g (1) (f) and (g) that 
may constitute a serious infirmity in 
the validity of the notification. In the 
present proceedings no case has been made 
out on this gruund and so we cannot embark 
upen an enquiry of that type in appeal. 


105. It is important to bear in mind 
that this decision was rendered in connec- 
tion with the vires of the order of a dele- 
gated: authority exercising powers under 
sections 3 and 4 of the Essential Supplies 
(Temporary Powers) Act of 1946, dealing 
with the fixation of a fair and/or a mini- 
mum price. After this clear pronounce- 
mert, itis clear that the vires of the regu- 
lation has to be determined with reference 
to its general effect upon the entire class 
of persons ‘or group of companies dealt 
with by the control order. 


106. We may next refer to another deci- 
sion of the Supreme Court reported in 
U. Unichoyi v. State of Kerala1, in which the 
same principle was enunciated when the 
vires of the. provisions of the Minimum 
Wages Act, was questioned, the Supreme 
Court laying down the very same princi- 
ples as in the case of Bijay Cotten Mills, 
In re®, the decision already referred to. 
The principle which clearly emerges 
from the above discussion is that indivi- 
dual loss and individual hardship or the 
inability of individual units to meet the 
burden is not of relevance and it is the 
effect of the legislation or the control 
order upon the class as a whole, which has 
a vital bearing upon the vires of the pro- 
vision. a Te 

107. In a Bench decision of the Patna 
High Court in M/s. N.R. Chiranji Lal v. 
State of Bihar®, the vires of the Bihar Milled 
Rice Price Control Order of 1958, issued 
under section 3. of the Essential Commodi- 
ties Act of 1955, was questioned. The 
argument on behalf of the dealer was 
that the maximum control price has 
been fixed in the sum of Rs. 16 per 
maund while he actually purchased at 
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prices varying between Rs. 17-12-0 and 
Rs. 28, and the price fixed was therefore 
contrary to section 3 of the Act of 1955. 
This argument wes rejected on two 
grounds. Firstly, the petitioner had not 
given particulars nor had he established 
that he suffered loss as a result of the con- 
trol order. Secondly, it was held that 
the power to control sell and distribute 
and the power to fix a price obviously 
included the power to fix a uniform 
price and that the mere fact that in 
consequence of the fixation of a uniform 
price, soms loss may fall upon an individual 
trader, would not amount to cont: aven- 
ing section 3 of the Act. It was also 
observed that the interests of the peti- 
tioner may suffer to some extent, but the 
provision of the control order fixing the 
price were enacted in the interests of the 
general public and those provisions cannot 
be struck down as ultra vires merely 
because the petitioner may suffer some 
loss. The Bench referred to and followed 
the principle of the decision of the 
Supreme Court in Bijai Cotton Mills’ 
caset, referred to earlier. It was also 
pointed out that in deciding the reasona- 
bleness of the provision, the Court must 
consider the nature and extent of the 
restriction, the manner in which the 
restrictions were imposed, the underlying 
purpose of the restrictions, as well as the 
extent and urgency cf the evil sought to 
be remedied and and that the point has 
to be decided on a consideration of balanc- 
ing conflicting interests, of reconciling 
individual rights and the social welfare 
of the public in general, and that the 
Constitution does not secure to any one 
the liberty to conduct his business in such a 
fashion as to inflict injury upon the public at 
large. It is hardly necessary to emphasise 
that both the Acts cf 151 and 1955, 
have been enacted in the intetests of the 
general public to improve the social 
economy and welfare of the country 
and that the predominant object is 
brought out and manifested by the use of 
the expression ‘‘ secure the equitable dis- 
tribution and regulating supply”. 


108. In this connection we may also 
refer to the decision of the Supreme Court 
in Maharashtra State Electricity Board v. 
Kalyan Municipality, which dealt with 
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the vires of the fixation of tariff by the 
Board. The argument that a uniform 
tariff would work hardship and ought 
not to have been levied was not accepted. 
It was observed that when a uniform tariff 
is fixed, there cannot be any complaint 
‘of undue preference of one firm over 
other groups. (Vide observations at pages 
991 and 992). This rule that no com- 
plaint of a preference can be made in the 
tase of a provision of an Act, fixing a 
uniform rate will equally apply to a simi- 
lar provision in the control order issued by 
the Government in exercise of the powers 
of delegation. 


109. A principle to the same effect was 
laid down by the Supreme Court in 
Narendra Kumar v. Union of Indiat, in 
which some of the provisions of non- 
ferrous Metal Control Order of 1958, were 
questioned. In order to secure raw 
material (non-ferrous) at reasonable rates, 
the Government issued an order that no 
erson shall sell or purchase any non- 
errous material at a price exceeding 3$ 
pec cent. of its landed cost. The com- 
plaint was that this price was wholly 
uneconomical for the middlemen and 
therefore not a fair price within the 
meaning of section 3 of the Essential 
Commodities Act of 1955. The Supreme 
Gourt rejected this argument in the view 
that fixation of price was essential to 
keep prices witbin reasonable limits and 
that social control required to keep the 
middleman’s activities to the minimum 
and that even though this price fixation 
may mean some trouble and inconve- 
nience, withcut sufficient return, the 
price fixation cannot be struck down. 
From this decision it clearly emerges 
that if the control order otherwise is a 
valid beneficial legislation ‘‘ redounding 
to the benefit of tbe general public” 
it cannot be struck down for the reason, 
that for a section of the business com- 
munity (middlemen) it would be uneco- 
nomical and unprofitable to carry on 
business at the rate fixed. 


110. ‘We shall now analyse the price 
structure from 1961 to show that the 
complaint of the writ petitioners is a 
complaint in the abstract based upon a 
doctrinaire approach resting upon mere 
arithmetical “calculation and totally 
divorced from the realities of the situation. 


“4. (1960) S.J. 214: ALR. 1960S.C, 430. 
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111. In 1961, the Government declared 
in no unmistakable terms that their policy 
is fixation of-a uniform price. The 
Government deviated from the recom- 
mendations of the ‘Tariff Commission 
on two essential aspects, firstly ‘‘ the 
Government being of the considered view 
that ten different retention prices based 
upon individual costs of individual units 
is not conducive to efficiency and greater 
production and that there should be a 
uniform price for the industry as a whole.” 
Secondly, the Government did not accept 
the recommendations of the Tariff. Gom- 
mission about the ex-factory prices. 
The Government considerably deviated 
from the recommendations of theTariff 
Commission. The Commission recom- 
mended four grades of returns for the 
four groups of units on the capital 
employed by them (vide) 43 of its report): 


(a) the return on capital employed should 
be allowed at 14 per cent. in the case of 
the following units in the lowest cost 
group, namely, Dalmia, Bharat, A.C.C., 
Andhra Cements, Dalmia Dadri and 
Orissa; 


(b) the return on capital employed should 
be allowed at 12 per cent. in the case of 
the following units, namely, K.C.P., 
Rohtas, Bagalkot, Jaipur, Udyog, India 
Cements, Mysore Iron and Steel Works, 
Ashoka, Kalyanpur, Sone Valley and 
Digvijay; 

(c) the return on capital employed should 
be allowed at 10 per cent. in the case of 
Satna, Panyam and Travancore Cements; 
and : 


(d) the return on capital employed should 
be 3 per cent. in the case of U.P. Govern- 
ment Cement Factory. 


112. The Commission accepted the 
principle that high costs units or new 
units which enjoyed extra tax concessions, 
should not expect returns on the same 
scale as low-cost established units. The 
following is the recommendation and 
grouping of the units by the Tariff 
Commission (vide page 52 of its report): 


a k r 
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113. The' Government, 
not accept’ this price structure but fixed cement as detailed: below: 


Name of Unit 





Dalmia Cement 
Andhra Cements 
” Orissa ‘Cements 
Rohtas i 
Mysore Iron 
AO. 
K.C.P. Ltd. 
`~ Dalmia Dadri 
Bagalkot 
U.P. Factory 
JaipuriUdyog 
Ashoka 


4 
+ 


i 
India Cements 
` Digvijay 
-Satna | 
Kalyanpur 
Sone Valley 


Panvath 
Saurashtra 
Madras | 


} 
t 
1 
1 
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per. 
tonne, 

' a Rs. .P. 
Dalmia Bharat mS c= 67) «50° 
Andhra, Orissa and Rohtas i f 1. © 73 00 
A.C.C., K.G.P. and Mysore Iron. 73 50 
Dalmia "Dadri, Bagalket, U.P. Government Factory and 

Jaipur Udyog 75 00 

Ashoka 75 50 
India Cements 76 50 
Satna j ‘ oe 77 50. 

` Kalyanpur, Sone Valley-and l Digvijay 4 ig .. 7 797 00 

Panyam oo 79 50 

Travancore 103 “00 ' 


SEENE did a price very much sues (except Dalmia 


Pranie of r , a 


return on the - Retention . Retention 
capital prices > price 
invested recommended Sixed by 

recommended by the Tariff the 


by the Tariff Commission Government, 


Commission. 
Group—A.- f 
; _ Per cent,- Rs. P. Rs. P. > 
i 14 67 50 69 50 
14 73 00 69 50 
14 73 00 69 50- ~- 
12 73°00 69 . 50 
12 73 50 ‘69. 50 
14 73 50 69 50 
12 73 50° 6g- 50 
14 75 00 69 50, 
12 75 00 69' 50 
8 75 00 69 50 
12 75 00 69° -50 
12 75 50 69 50° o 
Grourp—B 7 
12 76 50 ` 72°50" 5 
12 79 00” 72 50 
10 77 50 72° 50; 
12 79 00^ 72 50 
2 12 79 00 72 59 
Grovup—C, 7 ` “~ 
10 i 19 50 75 
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114. A perusal of the above statement 
shows that the retention prices recom- 
mended by the Commission are very much 
on the high side and do not correctly 
reflect the real situation. For a large 
number of units the Government has fixed 
a retention ‘price of Rs. 69-50 while the 
Commission recommended a range 
between Rs. 67-50 and Rs. 75-50. For 
the second group the Government fixed 
Rs. 72-50 as the retention price while 
the recommendation of the Commission 
ranged between Rs. 76-50 and Rs. 79-00 
and for the third group the Government 
fixed Rs. 75-00 as the retention price 
while the range -recommended by the 
Commission is between Rs. 75-00 and 
Rs. 79-50. The Government fixed the 
price level, lower by Rs. ro than that 
recommended by the Tariff Commission. 
If what is recommended by the Com- 
mission is the correct basis how can we 
say the price fixed by the Government 
is reasonable or economical? But, the 
fact remains, that the price formula 
adopted by the Government was accepted 
by the industry for a period of two years 
when the price was next increased by 
Rs. 2-75 in June, 1963. If the price 
fixed by the Government were extor- 
tionate -or too low, a large number of 
units would have closed down their 
business as they obviously could not work 
at such geat loss. The very fact the 
Industry functioned for two years, to start 
with, on the basis of the retention price 
fixed bythe Government shows that 
that' price was a fair and reasonable 
price taking the industry as a whole. 
No better proof is necessary to demon- 
strate that mere arithmetic, multipli- 
cation and division. will not afford a 
safe guide in the solution of a practical 
problem, -the fixation of a reasonable 
price. 


115. Inthe course of arguments, Mr. M, 
K. Nembiar and Mr. V.P. Raman, repeat 
edly stressed, that the uniform price fixed 
by the Government was not on the cost 
of production based upon a cost account- 
ing, but it ‘was merely a law of averages 
having no relation to realities. Learned 
Counsel urged that the law of averages is 
hardly appropriate for the fixation of a 
fair price in an industry like the cement, 
where admittedly there is wide disparity 
ig the” cost of production. We see 


no substance in thig criticism, The 
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grouping by the Government into three 
units and the increase in the retention 
price for all the units from time to time 
itself involves, to a considerable extent, 
the application of the law of averages. 
When, at the first time, the Covernment 
fixed Rs. 6g-50 for the A Group,.it was 
to a great extent on the basis of the rule 
of averages resting upon. the calculation 
of the total tonnage of production, the 
sale proceeds realised, fixing the retention 
price at Rs. 69-50. This. formula adopted 
by the Government was acceptéd by the 
industry , which proves that the rule 
is not unreasonable or extraordinary or 
perverse. If the formula was not accept- 
able to the industry as a whole, there 
would have been an immediate. protest 
(insisting upon ten different retention 
prices) that the disparity in the cost of 
production was such that there cannot 
be a three-tier system, but there should 
be ten retention prices. We are clear 
in our mind that even to start with in 
1961, one of the important elements which 
contributed in the grouping of the units 
and the introduction of the three-tier 
system is the rule cfaverages. This again 
was not in the abstract but based upon 
the realities of the situation, When 


-there was an increase of Rs. 2-75 on ist 


June, 1963, Rs. 1-25 on ist July, 1964, and 
Rs. 4-00 on 1st June, 1965, there was no 
scrutiny, no materials were placed before 
the Government and there is neither 
pleading nor proof that there was any 
periodical scrutiny or cost accounting 
investigation, The industry was: asking 
for a price increase and the Government 
sanctioned those increases actuated by 
mixed motives: (a) a measure of good-will 
and mutual understanding between the 
industry on the one side and-the Govern- 
ment on the other; (b) the Government 
also being satisfied that the industry 
deserved some increase. This is far from say- 
ing that there was scrutiny or investigation 
with regard to the cost. of production, 
the margin of profit, thereturn. for capital 
invested, etc., and that the Government 
took the view that all the industries deserv- 
ed a. uniform incease of Rs. 2-75, 
Rs. 1-25 or Rs, 4-00, without any difference 
unit and another unit. 
The averment in the affidavit and, the 
submission of the Counsel for’ the writ 
petitioners that this general increase 
meant a uniform increase in the’ cost of 
production for all the units is wrong. In 


Ty: 


the nature of things, it cannot possibly 
be correct. If an increase is given solely 
referable to -the increase in the cost 
of production and not for any other 
reason, the ‘increase cannot be uniform 
for all the units because of the wide 
disparity in the cost of production and 
because of the fact that the Government 
itself has maintained a three-tier system. 
What we mean is, when Rs. 2-75 increase 
is sanctioned by the Government on Ist 
June, 1963, it mustbe either the starting 
of the slab for A Group; and for B and C 
Groups there should be corresponding 
increase in the proportion of Rs. 69-50, 
Rs. 72-50 and Rs. 75-00 i.e., Rs. 2-75 
plus: X, or Rs. 2-75 plus Y; or if the slab 
is from Group O, the increase must have 
been Rs. 2-75-Y and Rs. 2-75 -X. 
The same thing would have been the 
case when other increases were sanctioned. 
When the'ex-factory price has been fixed 
following a three-tier system, we find it 
difficult to conceive one uniform increase 
for all the units as referable to the increase 
in the cost of production. We have 
endeayoured to show that Rs. 2-75 is a 
general increase actuated by several 
considérations. 


116. The position becomes clear beyond 
doubt when' the increase of Rs. 13 was 
given on ist January, 1966. As to how 
the sum of Rs. 13 is made up ofis explained 
in paragraph 5 of the affidavit as follows: 





Rs. P. 

` (1) Provision for increase in the 
cost of production 2 70 
(2) Interest in I. D. B. I. ioan, I 30 
. (3) Provision for taxation 3 15 
(4) Bonus 2 00 
(5) Provision for expansion 3 85 
TOTAL 13 00 





117.. Producers were required te credit 
to what was known as the Cement Expan- 
sion Reserve Account at the rate of 
Rs. 4 per tonne, consequent upon the 
aforesaid increase in prices. 


118. It is important to notice that 
Rs. 2-70 alone had been given as increase 
in the cost of production. The other items 
have been sanctigned by the Government 
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for other reasons—to improve the financial 
stability, the resources of the individual 
units, on a Jong range policy for the bene- 
fit of the Industry as a whole. It is 
again important to notice that all the 
other four items making up the total 
of Rs. 13 are the same for all the units, 
though in the nature of things it cannot 
be uniform. Interest on the loans, 
provision for taxation, bonus, provision 
for expansion are fluctating and varying 
for indivisual units, even assuming that 
they have some bearing upon the fixation 
of the cost of production. We have to 
make the same comment again either in 
respect of each one of the five items 
or the total allowance of Rs. 13 
that the increase cannot be unifoim for 
all the units when the three-tier system 
was in force. If the entire sum of Rs. 13 
is regarded’ as an increase in the cost of 
production, the Government must have 
given the increase on the same basis 
mentioned above, Rs. 13 plus X, Rs. 13 
plus 7 or Rs. 13 ' Y and Rs. 13 -X. We 
cannot conceive how all these items 
making up a total of Rs. 13 can have the 
same uniform effect in the price equili- 
brium for all the units so as to warrant 
one uniform increase of Rs. 13 totally 
at variance with the principle underlying 
the three-tier system. We have endea- 
voured to show that when an increase of 
Rs. 13 was given, some portion of it 
only represented the cost of production 
and the other portion was given for other 
reasons concerning the industry as a 
whole. 


119. In the Cement Control Order of 
1967 the Government merely maintained 
the three prices of Rs. 99-50, Rs. 93-50 
and Rs. g6-co, which wasin vogue till 
January, 1966. Even when the Govern- 
ment gave effect to this price by issuing 
the Cement Control Order, there was no 
scrutiny, there was no investigation of 
cost accounting. The same thing hap- 
pened in April, 1969 when the Govern- 
ment abolished the three-tier system 
and fixed the uniform price of Rs. 100. 
JIn paragraph 8 of the affidavit it is 
stated that the provisions of the Cement 
Control Order of 1967 were working 
generally to the satisfaction of both the Industry 
and the consumers due to the fixation of realistic 
retention prices. This is an admission that 
till April, 1969, the prices fixed were reasonable, 
which.mean that the return or. the profit was 
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satisfactory ‘to the respective units and the 
industry as a whole. It is in this contest 
of this admission that the complaint of 
the -writ petitioners that the uniform 
retention price of Rs. 100 is inadequate 
peat to be investigated. From the 
davit it is seen that the writ petitioners 
accept that if the uniform price had been 
fixed in the sum of Rs. 103 (Rs. 96 plus 7) 
for all the units, it would have been a 
fair price, but the only complaint is that 
the ‘price was fixed by Rs. 3 less ie., at 
Rs, 100 per ton. We are not inclined 
to accept this argument as the problem 
cannot be solved by mere arithmetic 
additions and subtractions. It is abso- 
lutely necessary to know how the price 
structure of Rs. go-50, Rs. 93-50 and 
Rs. 96 was working with respect to the 
units in three groups till April, 1969. 
That can be done only with reference to 
facts and figures and on a scrutiny of the 
various elements like the price of raw 
materials, power and fuel, Jabour and 
establishment, repairs and stores, depre- 
ciation, overhead, packing, etc. etc. On 
their own showing the complaint of the 
writ petitioners gets narrowed down to 
this, whether anything less than Rs. 103 
for the units in the Q Group isa fair price, 
‘because the price of Rs. 100 is Rs. 2-50 
more than Rs. 97-50 in the units of 
Group A and in the case of units of 
Group B, the difference is very small, 
only 50 nP. In other words, we have to 
Jocus our attention on the narrow question 
whether anything less than Rs. 103 
ton for the unitsinthe C Group 

is not a price, te, Rs. 103 would 
be the barest minium. Obviously, the 
answer to this problem can be arrived at 
only by finding out how the units in the 
CG Groups were working throughout 
the period and in particular with Rs. 96 
as the ex-factory price till April, 1969 and 
how they would be affected ifthe entire 
sum of Rs. 7 is not added but only Rs. 100 
is fixed. Let us assume that in the 
first week of April, 1969 the units in the 
G Group would be getting X per cent. 
profits based upon the capital invested 
and other relevant considerations. When 
there is an increased in the cost of produc- 
tion by Rs. 7 due to governmental action 
and the price is not increased to Rs, 103 
but only to Rs, 100, the disallowance of 
Rs. 3 may have one or two consequences. 
The percentage of profits would be 
reduced or the concerned units would be 


THE MADRAS LAW JOURNAL REPORTS “ 


[197% 


compelled to work at a loss. In other 
words, the percentage of profit would 
be not X per cent but X-Y per cent, or 
no profits at all and the units may be 
incurring a loss of “Z” lakhs of rupees. 
A mere’ reduction in the percentage of 
profits from X per cent. to X-Y per cent, 
by itself would not be sufficient to hold 
that the price of Rs. 100 fixed per tonne 
is not economic, 


120. We must know the actual percen- 
tage of profits which the concerned 
units were already making and by how 
much it would be reduced by not fixing 
the price level in the sum of Rs. 103. 
It may be that even after reduction of 
the profit from X per cent. to X-Y per 
cent. the margin left would be such as 
to leave a good margin and make the price 
stilla fair price. The situation may pose a 
problem only if, on this calculation the 
units in the G Group derived no profits 
and are compelled to work at a loss, 
Even there, the percentage of loss must 
be known, because if it is insignificant it 
may not be of much consequence. It 
may well be, that if such a scrutiny is 
made, it would establish that the con- 
cerned units had been steadily flourishing 
and in a prosperous condition and the 
units had expanded their business acti- 
vities and their production capacity and 
the price of Rs. 100 would not only not 
result in any loss but maintain the profit 
level so as to make the price a fair price. 
We have no hesitation in accepting the 
argument of the learned Advocate- 
General that without a careful scrutiny 
and analysis of the details with facts and 
figures, it is impossible to predicate, 
resting upon mere logic and arithmetical 
calculation in the abstract that anything 
less than Rs. 103 would not be a fair 
price. Mere logic, cannot solve the 
complex problem of a price fixation 
which involves a balancing of several 
conflicting aspects, one offsetting against 
another. The readyassumption, that 
the increase given every time, represented 
a uniform increase in the cost of pro- 
duction, for all the units alike, is clearly 
wrong when the three-tier system itself 
was introduced as a temporary measure 
based upon the disparity in the cost of 
production amongst the various units. 


121. To reiterate, if increase of price 
was given from time to time solely refe- 
rable to the cost of production, every time 


+ 
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the increase must have been in the same 
ratio as 69-50, Rs. 72-50, Rs. 75-00. 
‘Without ai further investigation with 
facts and figures, how can it be predicated 
that.in April, 1969 the prevailing price of 
Rs, 96 per ton, was ‘‘the barest minimum 
at the breaking point, in the sense, that 
addition of anything, less than Rs. 7 
(representing the increase in the cost of 
production due to governmental action) 
would result in fixing a price which is 
wholly uneconomic in the business sense 
of the term. There is absolutely no 
warrant for, making that violent assump- 
tion, At this stage, reference must be 
made to the letter dated 5th October, 
1968, of the Cement Manufacturers’ 
Association’ to the Honourable Minister 
for Industrial Development and Gompany 
Affairs (vide paragraph 7 (1)) of the 
letter in which the Industry have clearly 
admitted that ‘‘Whether these units 
{meaning the high cost units) have 
reached a stage when they will be able 
to manage |with a retention price lower 
than Rs. 96 per ton can only be deter- 
mined by a complete cost investigation 
by competent authority”. Further, any 
such theory is completely exposed by 
the categorical admission in paragraph 8 
of the affidavit that the price structure 
fixed under'the order of 1967 was working 
satisfactorily till the Amendment Order. 


422. We have so far discussed the matter 
on the footing that the periodical increase 
not referable solely to the increase in the 
cost of production, Even if it should be 
held that the periodical increase given 
from time to time was exclusively referable 
to the increase in the cost of production, our 
conclusion will be the same. Here again, 
without even an averment in the affidavit 
and without furnishing particulars by 
facts and figures how can it be said that 
the uniform price of Rs. 100 is extortionate 
and highly, uneconomic price having no 
connection with the actual realities, thus 
contravening section 18-G. ` : 


123.. To sum up, these are the aspects 
which will have to be taken into account 
in finding whether the Government had 
acted in contravention of section 18-G. 


(a) 75 per cent. of the units some of whom 
were also in the group of Rs. 96 accept 
this as a‘fair price. This is ample 
evidence ‘and abundant proof t 
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the price fixed is a fair price for the 
industry as a whole. ` 


(b) Within a short period of 8 years, from 
1961 to 1969, there has been an increase 
of Rs. 31 in the retention price with 
corresponding increase in the F. O., R. 
price and as a result of the Amendment 
Order of 1969 the F. O. R. price has now 
been fixed at Rs. 139-13 by an additional 
burden of Rs. 3-60 on the consumer. 
We have already adverted to the fact 
that in fixing a uniform F. O. R. price, 
the consumers in the southern region a 
considerable section are paying a sum of 
Rs. 10 more towards freight as an extra 
burden because of the fixation of the 
uniform F. O. R. price. This aspect 
must be borne in mind as to how far 
any further increase can be borne by the 
consumer. The Government has decided 
to abandon the three-tier systern and to 
give effect to the policy of uniform price 
which they have already declared in 
unmistakable terms in 1961 as the most 
desirable and ideal formula. This policy 
is not something now resolved upon for 
the first time. The Government has 
been of the emphatic opinion that diffe- 
rent prices based upon individual cost 
is not conducive to the efficiency and 
greater production. This is an important 
aspect in the social economy and the 
welfare of the country as a whole. 
Cement and Steel occupy the first rank 
of priority in the economy of the country 
as the most vital essential commodities 
required in all spheres of activities in a 
fast developing country like India. Ifthe 
price of cement is increased without 
sufficient justification it will adversely 
affect the cost in all other spheres and as 
such, is a serious problem, to which the 
Government has to give very careful and 
anxious consideration. 


124. In a vast majority of cases, the 
power under section 18-G of the Act 
of 1951 or section 3 of the Act of 1955 
had been exercised by fixing a uniform 
maximum price. It would be simply 
futile to argue that power to control 
price would not include a power to fix 
uniform price in the instant case, both 
on principle and on facts; the writ peti- 
‘tioners cannot possibly have any grievance 
in the fixation of uniform prices. There 
has been a fair amount of responsible 
criticism on the evils of the fixation of 
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varying ex-works price for individual 
cement producers. In page 21, para- 
graph 84, the Tariff Commission has 
adverted to the substance of this criticism. 


(a) Fixation of ex-works price for the 
individual cement producers brought 
about a stagnation in the cement 
industry; 


(b) No element of competition amongst 
the producers to reduce their cost of 
production or to improve their operative 
efficiency; 


(c) It has engendered a feeling of com- 
placency amongst producers as all costs 
are likely to be covered and no effort 
need be put forth to effect economies, 
improve efficiency and raise output, 


(d) A tendency has grown to inflate 
costs so that in the process of getting them 
covered further margins of profit may 
become available. The low costs units 
are not rewarded for their efficiency and 
the economy they bring to bear upon their 
production. 


125. The Government has accepted these 
criticisms, Indeed they have not only 
accepted but have acted upon this criticism 
(despite the recommendation of the 
Tariff Commission to the contrary) and 
declared their policy tohave a uniform 
price in the view that individual cost is 
not conducive to efficiency and greater 
production—vide paragraphs 4 and 5 of 
the Government’s resolution. This Court 
cannot obviously sit in judgment over 
the wisdom or the prudence of the 
legislative or executive action. What 
steps should be taken to stabilise the 
price level is a matter entirely for the 
Legislature. An ideal free market 
undoubtedly is the most beneficial one 
to the general public, but if on account of 
no cohension between the demand and 
supply or on account of the fact that the 
cost of production has not reached the 
proper and fair economic level price 
regulation becomes inevitable. Besides 
this, the Government is keen about aboli- 
shing contro! as expeditiously as possible. 
As a matter of fact they decontrolled 
cement in 1966, but were obliged to 
reintroduce controls again in 1967 on 
account of the complaints received. 


Even so, the Government is still adhering 
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to its. policy of progressive - decontrol. 
It is in this context that the Government 
was advised that stabilising price by 
fixing uniform price is an important 
step in the scheme of decontrol. After 
referring to paragraph 13 of the counter- 
affidavit of the Central Government 
where it is stated that the fixation of 
uniform price is a step towards the 
Government’s declared policy of de- 
control, Ismail, J., has stated: 


“I am of the view that neither of these 
grounds is either relevant or tenable. 


+ x * * + 


Equally the ground in paragraph 13 
of the counter-affidavit is totally 
irrelevant. I am unable to see what 
the fixation of uniform price has to do 
with the ultimate decontrol. As a 
matter of fact, if the ultimate decon- 
trol is the object, there must be a 
gradual lessening of control and one 
of the methods by which such gradual 
lessening of control may be effected 
or brought about is not to interfere 
further with the existing arrangement. 
The only reason given in paragraph 13 
of the counter-affidavit is that it was 
in the interest of ultimate decontrol, 
the Government fixed a uniform price. 
I am of the opinion that the ultimate 
decontrol ‘‘has nothing whatever to do 
with the fixation of uniform price and there- 
fore no relevant consideration or justification 
has been placed before this Court for bringing 
about or prescribing the uniform price”. 


126. With great respect, we are not 
inclined to agree. In the first place, it 
is not the province of the Court to canvass 
the ultimate policy decision of the Govern- 
ment that fixation of uniform price is a 
step facilitating decontrol. We find it 
impossible to share the view of the learned 
judge that the ultimate decontrol has 
“ nothing whatever to do in the fixation 
of uniform price and it is not relevant 
consideration for prescribing the uniform 
price” (to quote his own words).. Price 
control, stabilisation - of price either by 
uniform price or price slab, control or 
maximum and minimum price, control 
of the price of the consumers, the 
advantages of control and decontrol are all 
complicated problems inter-connected on 
which economists, politicians and the 
Government authorities have divergent 
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views depending upon the nature and the 
state of the industry, the demand and 
supply; the! interest of the country, etc. 
etc. With great respect to Ismail, J., we 
do not share his view but we are inclined 
to the view that establishing the price fora 
particular period by a uniform fixation 
of price would enable the industry to carry 
on the business of manufacture and sale 
at economic levels, and would also enable 
the industry to withstand the strain and 
face the competition, so that, when decon- 
trol is introduced, the industry would 
have acquired sufficient sustaining force 
and strength to face the free market. 
At any rate, we are not prepared with 
any certainty, to assert that the fixation 
of uniform price “has nothing whatever 
to do with decontrol’’. If on such 
matters, the Court were to supplant its 
views in such emphatic terms, fe Court 
would be completely usurping the func- 
tions of the Legislature. 


127. It will be appropriate at this stage, 
to refer to two decisions of the Supreme 
‘Court of the United States: (1) 335 
United States 538, and (2) 338 United 
States 604. In American Federation of 
Labour v. American Sash Co.4, the vires 
of the Arizona Constitution which pro- 
vided that no person shall be denied the 
opportunity, to obtain or retain employ- 
ment because of non-membership in a 
labour organisation, nor shall the State 
or any sub-division thereof, or any 
corporation, individual or association of 
any kind enter into any agreement, 

written or oral, which excludes any person 
from employment or continuation of 
employment because of non-membership 
in a labour organisation, was questioned. 

Justice Frankfurter, pointed out that 
most laws dealing with economic and 
social problems are matters of trial and 
error, that regulation which before trial 
appears to be demonstrably bad may 
belie prophecy in actual operation and 
that even if a law is found wanting on 
trial, it is better that its defects should be 
demonstrated and removed then that the 
law should be aborted by judicial fiat. 

The learned judge gave a note of warning that 
such an assertion of judicial power deflects 
responsibility from those on whom in a demo- 
cratic society it ultimately rests—the people. 

(vide observations at page 553). 


* 1. -335 U.S, 538. 
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128. In Secretary of Agriculture v. Central 
Roig Refining Co.1, the Secretary of Agri- 
culture acting under section 205 (a) of the 
Sugar Act of 1948 made allotments of 
sugar quotas. The allotments and direc- 
tions given by the Secretary of Agriculture 
under section 205 (a) of the Act were 
questioned as violative of due process 
clause. That section empowered ‘the 
Secretary of Agriculture to make sugar 
quotas in such a manner and in such 
amounts as to provide a fair, efficient and 
equitable distribution of the’ quota by 
taking into consideration several aspects 
like marketing ability etc. It was held 
that it is a valid exercise of the power and 
did not violate the due process clause, 
At page 614. Justice Frankfurter deli- 
vering the opinion on behalf of the Court 
observed that the Secretary’s judgment 
cannot be replaced by the opinion of the 
Court, that it was not for the Court to 
say that it was baseless for the Secretary to 
decide that increased marketing during the war, 
years may be taken to mean improved 
ability to market but decreased marketings 
do not justify the opposite conclusion, 
and it was within his (the Secretary’s): 
province to exclude, from his determina- 
tion, the processings of sugar to which 
proportionate shares pertained and it 
was not right for the Court to reject 
the balance, which the Secretary struck 
on a consideration of all the factors. 
Again at page 617, the learned Judge 
observed that the final judgment is apt to 
be a hodge-podge of considerations including 
considerations that may well weigh with 
legislators but which the Court can hardly 
dise le and that it is not for the Court to 
reweigh the relevant factors and substitute its 
notion of expediency and fairness. The 
leanred judge further observed that the 
Court is not a tribunal for relief from 
“the cruditiss and inequities of complicated 
experimental economic ‘legislation’, At page 
619, the learned Judge observed thus: 


“Plainly it is not the business of judges 
to sit in judgment on the validity or 
the significance of such views. The 
Act may impose hardships here and 
there; the incidence of hardship may 
shift in location and intensity. It is not 
for us to have views on the merits of 
„this legislation. It suffices that we 
cannot say, as we cannot, that there is 
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discrimination of such an injurious 
character as to bring into operation 
‘the due process clause’. Currin v. 
Wallace1. Expressions of  dissatis- 
faction by the Executive and in some 
quarter of Congress that the refined 
sugar quotas were ‘arbitrary’, ‘discri- 
minatory’ and ‘unfair’ may reflect 
greater wisdom or greater fairness than 
the collective wisdom of Congress 
` which put this Act on the statute 
books. But the issue was thrashed out 
in Congress; Congress is the place for 
its reconsideration,” 


129. Weare, therefore, with great respect 
to Ismail, J., unable to agree with him 
that fixing of uniform price has no rele- 
vance towards taking a policy decision 
of progressive decontrol. Further we are 
also of the view that it is not for the 
Court to substitute its judgment in the 
place of that of the Legislature or the 
delegated authority. This aspect apart, 
having regard to their own stand taken 
in the correspondence with the Govern- 
ment, the writ petitioners cannot be 
heard to say that there is any inherent 
vice in the fixation of the uniform price 
and that it is in contravention of section 
18-G. The Government’s categorial 
statement in paragraph 13 of its counter- 
affidavit that the industry itself was in 
favour of the uniform price was not con- 
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this aspect was pressed before Ismail, Je, 
on behalf of the Central Government the 
learned Judge did not attach any value 
to the argument and stated that the 
counter-affidavit did not indicate what 
exactly was the uniform price which the 
industry was in favour of. With respect 
to the learned Judge we do not think that 
the fact that the Government did not 
mention what uniform price, was accept- 
able to the industry, detracted in any 
manner, from the crucial point that the 
industry, on principle, was in favour of a 
uniform price. It is true there was lot 
of discussion and negotiation between the 
cement industry represented by the 
cement Manufacturers Association on the 
one side and the Government on the 
other as to the price level of the uniform 
price and the Government did not ulti- 
mately accept the demand of the industry 
but even so, the fact remains that, on 
principle, the industry was undoubtedly 
agceeable to the introduction of a uniform 
price. The uniform price may be fixed 
in a variety of methods but to a substan- 
tial extent it is undoubtedly the law of 
averages. The main base is to take the 
weighted average, the average cof the 
retention prices which is arrived at by 
dividing the sale proceeds of the three 
groups by the total tonnage and add to 
or substract from the average so obtained: 
For instance, what appears to have been 
done in this case is 2s follows: 








troverted by any reply statement. When 
75.43 Lakh tonnes — Rs. 90.50 = 6818 lakhs . 
13.13 EE) ” 2y Rs. 93.50 aa 1228 ,, 
56.16 2”? ” => Rs, 96,00 T 539! >»; 
, 0.50 33 »” a Rs. 113.25 = 57 » 
Rs. 13494 » 
13494 lakhs . 
Rs. Rs. 92.9 per tonne 
145.22 lakh tonnes 
(round figure) Rs. 93 per tonne 


The weighted average of the retention is 
Rs. 93. 


The Government added Rs. 7 rep? esent- 
ing the increase in the cost of production 
due to governmental action and fixed the 


——_ 


1. US. 114. l i — 





figure in a round sum of Rs. 100 per ton 
The weighted average principle is not 
something which is inherently obnoxious or 
extortionate so as to be summarily ruled out 
as perverse, or unreasonable. A perusal, of 
the cases, particularly the recent cases in 
England ‘under the Restricted Trade 
Practices Act of 1956 and the cases-in the 


thy. 


United States: show that the weighted: 
average principle is a quite well-known 
conception in many industries and resorted 
to,-as a guide for fixing a uniform price. 
If the industry had accepted this principle, 
i.e., uniform price formula and com- 
municated its acceptance to the Govern- 
ment, the fact that the industry wanted 
more but the Government fixed less, will 
not make the policy declaration of the 
Government ultra vires - contravening 
section 18-G, 


130. In the course of the arguments, 
the learned’ Advocate-General referred 
to the correspondence between the 
Cement Manufacturer’s Association and 
the Government, to show that the industry 
as a whole and the Cement Manufacturers 
unanimously were agreeable to a uniform 
price. Indeed, learned Counsel for the 
writ petitioners, did not controvert that 
position, though, they too relied upon the 
same correspondence in support of their 
contention that the uniform price of 
Rs, 103 would be the barest: minimum. 
In the letter dated 16th August, 1968, 
the Association has mentioned that all 
members are unanimous onthe arrange- 
ment consisting of five matters of which 
the third in a uniform price of Rs. 96 per 
tonne retrospectively from ist January, 
1968. The other portion of the letter 
mentions the details as to how much 
should be added to this Rs. 96. The 
next letter is dated 5th October, 1968 in 
which in paragraph 3 (item No. 3) it is 
stated that the money in the Cement 
Regulation Account may be applied for 
reaching uniform retention price of 
Rs. 96 per tonne retrospectively from 1st 
January, 1968. In paragraphs 5,6 and 8, 
the industry has endeavoured to point 
out that the idea of fixing the uniform 
retention. price at Rs. 93 would not be 
fair and that the minimum must be 
Rs. 96, One important point which is 
mentioned in paragraph 7 which has been 
adverted to-in the preceding discussion 
is that the question whether the units 
have. reached a stage, when they will 
be able to manage with a retention price 
lower than Rs. g6 per tonne can only 
be determined by a complete cost investi- 
gation by a competent authority. In 
other words, it is clear admission, that 
without an investigation of the facts and 
figures, it cannot be postulated that 
Rs. 96 is the barest minimum and as the 
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breaking point. The other equally ims 
portant position is at page 8, where, after 
discussing various aspects, it is admitted 
by the Cement Industry as a whole, that 
there is no scope for reduction in cost, to 
a level, lower than Rs. 96 assigned to the 
group of units. In other words, this 
is a clear admission that there is no change 
of high cost units reaching economic 
levels as to reduce the ex-factory price 
lower than Rs. 96 already fixed for that 
group. If so much is admitted, it is 
futile for the industry to argue that’ the 
Government is bound to maintain the 
three-tier system or that there is no proof 
that the units have not reached the 
economic level and self-sufficiency. . 


131, Next in the correspondence, to be 
referred to, is the telegram sent by the 
Association on 4th December, 1968. 
The Association appears to have been 
alarmed at some news in the papers that 
the Government have given up their 
policy of fixation of uniform price and at 
once this telegram was sent by - the 
Association for the purpose of stressing 
before the Government that the Cemént 
Manufacturers are unanimous over the 
issued of uniform retention price -for 
the cement industry and that there’ is 
no need to continue the three-tier systems. 
In the latter portion of the telegram, the 
Association mentioned: 


“It may please be noted that .the 
industry was unanimous on a uniform 
retention price of Rs. 96 even at the interim 
price adjustment stage...... 


The newspaper reports are likely to 
create misunderstanding and we want 
to repeat that the Manufacturers are 
unanimous that a uniform retention pri 

Should be granted to all Manufacturers”. 


132. Language cannot be more clear 
and more emphatic than this: We 
entirely agree with the learned Advocate- 
General that after this telegram it is 
useless for the writ petitioners to object 
to the policy of uniform price, The same 
idea is stressed in the letter dated 11th 
December, 1968. In the letter and the 
telegram aforesaid, the Association was 
at pains to point out that nothing less 
than Rs. 96 which was fixed for the three 
groups of units should be the base. for 
the uniform price to which the Govern- 
ment. will have to add whatever it consi» 
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ders ‘proper towards the increase in the 
cost of production due to Governmental 
action. 


133. The next document to be referred 
to`is the statement made. by the Hon’ble 
Minister of Indùstries before the Parlia- 
ment on 14th April, 1969 concerning the 
cement industry with a rough survey 
of the events culminating in the Cement 
Control Order of 1967. The Hon’ble 
Minister has stated that what was fixed 
then, was only a temporary arrangement, 
that it was not intended that the arrange- 
ment should be continued indefinitely, 
and that the Government have accepted 
the policy of progressive decontrol in 
principle, and that a uniform } rice should 
be maintained for some time with a 
view that the industry might adjust itself 
to the new situation, A perusal of 
paragraph 5 cf the statement of the 
Hon’ble Minister shows that the Govern- 
ment was clearly of the view that there 
should be a uniform price for the industry 
so that greater pressure is exercised by 
high cost units to find economies and at 
the same time the low cost: units which 
are self-sufficient and working economic- 
ally are rewaided for their excellent 
work. We have.already observed that in 
fixing the price in the case of a top-ranking 
essential coomodity like cement, the 
Government cannot take any aspect in 
isolation. It has to take an overall picture 
of the entire economy of the country and 
the interests of the public in general, in 
which process, the Government should 
take proper note of the services rendered 
by the low cost units in showing great 
economy and ` self-sufficiency which are 
absolutely essential in a fast developing 
country like India. The correspondence 
is relied upon. by the learned Advocate- 
General only for the limited purpose that 
on principle, the industry as a whole’was 
able to the policy of uniform price. 

e do not see any substance in the con- 
tention of learned Counsel for the writ 
petitioners that the correspor.dence should 
not be disected and that portion of the 
correspondence in which the Association 
has accepted a uniform price on principle 
dissociated from the further claim that 
the industry had asked for Rs. 96 plus 
the increase. in the cost.of production due 
to governmental action (which admittedly 
is Rs. 7) totalling Rs. 103. It is obvious 
that the demand of ‘the industry’ for 
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Rs. 103 as the barest minimum is not 
decisive because’ as admitted by the 
Association in their letter dated 5th: of 
October, 1968 this, question whether 
Rs. 96 was the barest minimum cannot 
be decided without a scrutiny and 
complete cost investigation with facts an 


figures, ; 5 ee ahs 


134. This Court is not a price fixing. 
authority; if the writ petitioners have any 
grievance they must first negotiate with 
the Government, ask for a thorough inves- 
tigation with or without the aid of ‘a 
Tariff Commission. It is within the 
exclusive sphere of governmental acti- 
vities. The jurisdiction of this “Court. 
can be invoked as a last resort in very 
rare and exceptional cases where it could 
be demonstrated with the: facts and 
figures and all the relevant materials like 
balance-sheets, statement of accounts 
and cost accounting investigation, etc., 
that the price fixed is extortionate, unreal 
and totally divorced from the various 
aspects, viz., (a) the economy of the 
country, (6) the general welfare of the 
public, (c) the interest of the consumer, 

the interest of the , manufacturers, 
(e) the fact that in the permit or licensing 
system, whick is in the pattern of a 
monopoly, the consumers are denied the 
advantages of competition, (f) the 
prohibition of the import of cement, as 
it is familiar knowledge that foreign 
cement is much cheaper and if import -ig 
allowed the price would be cheaper for 
consumer, but yet the Government has 
prohibited its import with a view to make 
production in our country adequate and 
self-sufficient, (g) on account of: the 
uniform F. O. R. price, the consumers 
in the south are already paying a sum of 
Rs. 10 as extra burden towards freight 
and in such a situation it will be unfair 
to further increase the price; (4) when 
there is a uniform F. O. R. price fixed 
in the interests of the industry as a whole, 
which acts sharply towards a considerable 
section of the consumiers, t.e., in the south 
there is nothing wrong, nothing -harsh 
or unjust in introducing the uniform 
ex-factory retention price éven if it 
should act harshly against the producers. 
The Bench decision óf- the Delhi High 
Court has held that the fact that a uniform 
F.-O. R. price acts harshly. against the 
consumers in the south ‘is -nota ground 
for striking it down, We do not see why 
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the same ‘principle should not apply 
when uniform ex-factory or retention 
price is fixed if it should act harshly 
against some of the cement producers. 


135. These are all problems which the 
Government will have to solve and not 
for the Judges to disentangle. As obser- 
ved already: ‘‘Accountants differ with 
economists ' and politicians may ignore 
both of them and in no area of economic 
enquiry is there so wide a gap between 
theoretical and empirical work as in the 
field which has long been considered the 
core of economic analysis —formation of 
price”.. It: will be convenient to refer 
to the arguments stressed by the learned 
Advocate-General that Ismail, J., himself 
fully appreciated that it was not within 
the province of the Court to issue any 
writ of mandamus to the Government, to 
adopt any .particular price system and 
ttat was the reason why the learned 
Judge clearly held that the Court can- 
not issue 4 writ of mandamus directing 
Government to revise the retention price 
of cement! and also at the same time 
maintain a three-tier system and that it 
was a matter entirely for the Government 
whether they would maintain the three- 
tier system or introduce the two-tier system 
or they would. provide a uniform price. 
(vide observations of the learned Judge 
at pages50 and 51 of the-typed papers 
Volume IV). The learned Advocate- 
General contended and in our opinion 
quite rightly, that on this reasoning, the 
learned Trades ought to have dismissed 
the writ petitions leaving the industry 
to negotiate with the Government with 
facts and figures as to how the price of 
Rs. 100 is not fair within the meaning 
of section ,18-G “and that the writ 
petitioners’ cannot straightaway rush to 
this Court without giving any details— 
facts and :figures—relying upon the 
abstract doctrine of an alleged violation 
of Article 14 especially when the industry 
has admitted im its correspondence with 
the Hon’ble Minister that the question 
whether Rs. 96 is a fair proper retention 
price could ‘be determined only -after a 
complete cost account investigation by 
experts in the field. It is unnecessary to 
elaborate how the industry could present 
their case to the Government, with facts 
and figures, to be furnished by them, and 
what kind of scrutiny and investigation 
the Government should make bearing 
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in mind the interests of the -industry, 
the manufacturers and the consuming 
public. It is sufficient to say that in this 
proceeding in which the affidavit is 
totally bereft of particulars, no relief can 
be given. 


136. Mr. M. K. Nambiyar, on behalf of 
Panyam Cements urged that the Govern- 
ment’s power to vary the price is delimited 
by rule 12 of the Control Order of 1967, 
that the Government can vary the price, 
only, if there is a change in any of the 
factors relevant for determination of 
the price of cement like the increase or 
decrease in the cost of production, or 
distribution, that in the instant case, 
the Government, admittedly have made’ 
no investigation, and had not come to any 
conclusion, about an increase or. decrease 
in the cost of production, and the variation 
in the price therefore, is invalid as being 
in contravention of rule 12. Learned’ 
Counsel also urged that the power to vary 
the price under rule 12 must be in 
conformity with the basic scheme under- 
lying the Control Order of 1967, i.e., 
the maintenance of three-tier system, 
and that rule 12 should be read 
harmoniously with the. other provisions 
of the Order. In substance, the argu- 
ment is, the Government after careful 
investigation in the matter, had fixed 
the three-tier system, and unless’ the 
Government was satisfied, that the condi- 
tions had vitally changed, the power of 
variation, should be in consonance with 
that system, i.e., maintaining the . three: 
tier system. It was further contended 
that the provisions of the Control Order 
of 1967, so long as they are in force, are 
binding upcn the Government as well as 
upon the ‘manufacturers, and that the 
limitation, on the powers to vary, con- 
tained in rule 12, can be got rid of by 
the Government only by repealing the 
Cement Control Order of 1967 arid 
issuing another independent order, In 
support of this contention, Mr. Venugopal 
telied upon the Bench- decision of this 
Court in WNagarathinammal v. Ibrahim 
Sahib’, ard Chandrasekaran v. Secretary to 
Government of Kerala®, ; 


137. We do not see any substance in any 
of these points. In the first place there 





1. (1955) 2 M.L.J. 49 at 60: LLR. (1955) 
Mad, 460. 
2: ALR. 1961 Ker. 303 at 307, 
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is nothing in the Cement Control Order, 
1967 indicating that the Government has 
bound itself to maintain the three-tier 
system for ever. It is impossible to zead 
into the order, any such notion of an 
undertaking on the part of the Govern- 
ment. Indeed, if the intention of the 
Government was that any changes in 
the price system should be in consonance 
with the three-tier system, it would have 
been specifically mentioned so in rule 12. 
In the face of the unambiguous and 
clear language, there is no warrant for 
importing any such restriction. The 
argument of learned Counsel overlooks 
the important fact that the Cement 
Control Order of 1969 is not issued by 
the Government in the exercise of the 
powers under rule 12 of the order of 
1967. The Order of 196g, is an inde- 
pendent exercise of the powers by the 
Government, under section 18-G of the 
Act. In other words, there is one Cement 
Control Order of 1967 and another 
Cement Control O-der of 196g, just like 
two separate legislative enactments, The 
only difference is that there are two 
independent legislations by a delegated 
authority. If the law already in force 
is not sufficient to cover a particular 
contingency, and contains certain restric- 
tions, if the Legislature wants to remove 
those restrictions, the Legislature can do 
one of two things, either completely repeal 
the prior enactment and enact a new Act 
in the place of the former or enact an 
amending Act introducing necessary 
amendment. It is all a matter of legis- 
lative practice, a mere form and not 
affecting the substance or the root of a 
matter. So long as the Legislature has 
got the competence, it can b-ing about 
the change in the law in any manner. 


138. The two decisions referred to above 
are of no relevance to this point. They 
are authorities for the limited proposition 
that if there is an o-der like the Standing 
O-ders of the Board of Revenue, 
the provisions thereof, so long as they 
are in force, ave binding upon the 
Government and the subjects alike, and 
the Government cannot exercise powers 
or pass any orders contrary to the Stand- 
ing O-ders then in force. If the Govern- 
ment were permitted to ride rough-shod 
over the existing orders in force, the-e 
will be chaos and utter confusion, The 
Order so long as it stands in that form 
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actually binds the Government. It can- 
not adopt a procedure not sanctioned by 
the laws in force. It cannot issue orders 
in excess of the limits prescribed in the 
O der or law in force. This, however, 
does not mean that the Government 
cannot enact amendment of the Board’s 
Standing Orders, completely, substitut- 
ing new provisions. This can be done 
either by repeal of the pre-existing law 
and enacting a fresh law or by introducing 
suitable amendment of the appropriate 
provisions. We do not see why this 
principle which applies to Acts of Legis- 
lature should not apply to delegated 
legislations i.e., orders issued by the 
Government from time to time. The 
second notification is issued under powers 
vested in the Government under section 
18-G. This power under section 18-G 
can be exercised from time to time when- 
ever it is necessary and the exercise of 
the power once, does not exhaust the 
power. It cannot be controverted (Mr. 
Nambiyar did not argue to-the contrary) 
that the Government had ample power 
to repeal the Cement Control Order of 
1967. issue a fresh order of 196g containing 
details and provisions like the Control 
O-der of 1967 fixing a uniform price 
and mentioning the same in the schedule. 
This power to issue such a notification: 
repealing the prior order of 1¢67 is 
conceded despite the existence of rule 12 
delimiting the power of the Government. 
Once such a power of repeal, is recognised. 
(it has to be recognised), we do not see 
why the Government should be compelled 
to introduce a change only by repeal and 
reen?ctment and not by means of a 
simple amendment of the concerned pro- 
vision. It is a matter of familiar legis- 
lative practice that vital changes are 
introduced by amendment of a particular 
section in an Act instead of repealing the 
the old Act followed by a fresh enactment. 
There is no warrant either in principle or 
on authority for making a distinction 
between an Act of Parlimanet and a dele- 
gated I gislation. 


139. It is necessary that there must be 
some indication in the preamble portion 
of the order that the Government was, 
satisfied about the expediency or neces- 
sity for introducing the change; but the 
absence of a statement to, that effect by 
itself does not invalidate the legislation. 
In the recent decision of the Supreme 
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Court in Hamdard Dawakhana v. Union of 
India}, it was pointed out that the Govern- 
ment Order should contain a statement 
that it has' formed the opinion that the 
requisite change is necessary and that 
there is no presumption that such an 
opinion has been formed by the Govern- 
ment at the relevant time. The Supreme 
Court has observed that if challenged it 
is open to the Government to prove that 
such an opinion had been formed by it 
at the relevant time and that the omis- 
sion to mention it in the order by itself 
would not preclude the Government from 
proving the said fact independently. 
The Supreme Court also observed that 
if in the writ petition this fact was not 
challenged and the Government had no 
opportunity to prove that the necessary 
opinion was formed, the obiection could not 
be urged for the first time in the appeal 
against the order of the High Court in 
the Writ Petition. In State of Madras v. 
Sri Vanamamalai Mutt*, a Bench of this 
Court has taken the same view following 
the decision of the Supreme Court men- 
tioned above. In the instant case, in 
view of the decision of the Supreme Court 
and the Bench decision of this Court, 
this point about the absence of statement 
of the opinion formed by the Govern- 
ment was not pressed before us. 


140. Independently of the considerations 
referred to above, we are of the opinion 
that even if the validity of the second 
order of 196g were to be judged by inter- 
preting rule 12 as delimiting the power 
of the Government, as contended by 
Mr. Nambiyar, we are clearly of the 
view that the second order is’not in con- 
travention of rule r2. In April, 1969, 
the Government took its policy decision 
to implement the deécision which the 
Government had already taken in 1961 
to have the uniform price in the place of 
the three-tier system. This decision of 
the Government reached in 1969, is 
a change and a vital change which has 
an impact upon the determination of 
the price of cement. The change in the 
price may be introduced consequent 
upon the increase or decrease in the 
cost of production; or the price may be 
changed eyen though the level of the 
cost of production remains the same. 


1. ALR.: 1965 S.C. 1167. 
2. (1969)2M.L.J. 324: I.L.R. (1969) Mad. 243. 
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For instance, suddenly there may be 
slump in the trade, huge accumulation 
of stock of cement consequent upon fall 
in demand. In order to enable the 
producers to clear the stock, there may 
be variation in the price even though 
there is no change in the cost of produc- 
tion. Similarly, there may be change 
in the rules regarding the import of 
foreign cement and the export of Indian 
cement to outside countries. That 
undoubtedly may require a modification 
in the price of cement to be sold in this 
country, even though there may be no 
change in the level of the cost of produc- 
tion, For instance if there is good _ 
demand for Indian cement in foreign 
countries and if the price in the foreign 
market is appreciable, much higher 
than the price fixed for sale in India, the 
producers will naturally export more and 
more the cement produced in this country 
resulting in the short-supply to the Indian 
consumers. In view of the foreign 
exchange earned, the Government may 
not be inclined to prohibit or ban export 
of cement, at the same time being parti- 
cular that cement must be made available 
to the consumers in India; that can be 
achieved only by increasing the price of 
cement’ for sales in India so that the 
producers may have sufficient induce- 
ment to sell the cement in the local market 
instead of sending all the cement to 
foreign countries. Thus it will be seen 
that without any change in the cost of 
production, a situation may arise when 
there should be a variation in the price 
of cement. It is unnecessary to refer to 
further illustrations, The only condi- 
tion in rule 12 is that there should be a 
change ‘‘in any of the factors relevent 
for the determination of the price of 
cement”. The change in any of the 
factors relevant for the determination of 
the price of cement may be a change with 
regard to the cement industry itself 
(with regard to the price of raw material, 
cost of labour, cost of transportation, 
increase in tax liability, etc. etc. or it 
may be a change in the policy of the 
Government. A change in the policy of 
the Government is undoubtedly a rele- 
vant factor bearing upon the price¥ of 
cement. In fact the policy decision of 
the Government is inseparably connected 
with the determination of the price of 
cement. We have not the slightest 
hesitation in holding that the policy deci- 


556 


sion of the Government to introduce 
uniform price, is an important change in 
an important factor, relevant for the 
determination of price control. The 
condition in rule 12 is beyond doubt 
satisfied. Further the words ‘“‘such as 
aan increase or decrease in the cost of 
roduction and distribution” are only 
illustrative and by no means exhaustive. 
In the context the words ‘such as an 
increase or decrease in the cost of pro- 
duction are used by way of explanation 
to indicate that an increase or decrease 
in the cost of production is a change in a 
factor relevant for the determination of 
the price of cement. Change in increase 
or decrease in the cost of production is 
only one of numerous factors which are 
relevant for the determination of the 
price of cement. All the clauses in 
rule 12 will have to be read in a harmo- 
nious manner and when the power to 
vary the price is given, if there is a change 
in the factor relevant for the determination 
of the price of cement. (which in the 
context may inlcude variety of situations) 
there is no. warrant for holding that by 
the mere use of the words ‘such as an 
increase or decrease in the cost of pro- 
duction’ the power of the Government is 
delimited only to these two contingencies 
and nothing beyond the same, In this 
connection it ‘should also ‘be’ borne in 
mind that the industry itself was in 
favour of a uniform price. To sum up, 
-we are not inclined to read rule 12 in 
a limited manner that price may be 
varied only if there is ah increase or 
deciease in the cost of production. The 
price may be varied for the other reasons, 
30 long as they have got a bearing on and 
are relevant to the issue. When the 
Government introduced uniform price it 
is implicit in it that the Government is 
satisfied that such a step is necessary. 


141. It only remains to deal with the 
complaint of infringement of Article 14 
of the Constitution which found favour 
with the learned Judge. Arguments on 
this aspect of the case were addressed 
by Mr. V. P. Raman. We may at the 
threshold say that the arguments of the 
learned Counsel proceeded upon a mis- 
conception of the basic principles under- 
lying Article 14. As the arguments 
were discursive and drifting and as the 
.cases dealing with the scope of Article 14 
were legion, we had to pinpoint and 
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focus the attention of Counsel- to the 
narrow area and the limited context in 
which Article 14 comes up for conside- 
ration in -the instant case. As we shall 
presently show, the point raised is totally 
devoid of substance and the argument 
is founded upon the oft-quoted statement 
of the law that Article 14 is offended 
“by finding differences where there are 
none and by making no difference where 
there is one” besides freely using expres- 
sions ‘“‘creating arbitrariness” ‘‘creating 
inequalities”. This is picturesque 
language attractive enough, but the 
question is, to what extent Article 14 
comes into play in the instant case. It 
will be pedantic, and a profitless task to 
refer to the wealth of case law dealing 
with the scope of Article 14. It is sufficient 
to refer to the decision of the Supreme 
Court in Ram Krishna Dalmia v. Justice 
Tendolkar!, where the rules are summed 
up by the Supreme Court vide observations 
at pages 547 to 549. 

142. When a law is challenged as 
offending Article 14 it is necessary in 
the first place to ascertain the policy 
underlying the statute and the object 
intended to be achieved by it. Having 
ascertained the policy and obiect of the 
Act, the Court has to apply a dual test in 
examining its validity (i) whether the 
classification is rational and based upon 
an intelligible differentia which distin- 
guished persons or things that are grouped 
together from others that are left out 
of the group, and (it) whether the basis of 
differentiation has any rational nexus or 
relation with its avowed policy and obiect 
(vide Karakchand v. Union of India*). 


143. We have therefore to find out the 
policy underlying the Cement Control 
Order and the object intended to be 
achieved by it. The paramount object 
of the Cement Control Order is conceived 
in the economy of the country, the welfare 
of the general public as well as the inte- 
rests of the industry. Fixation of different 
ex-woiks prices for individual cement pro- 
ducers is most unhealthy and an undesir- 
able feature, from the point of view of 
the industry, from the point of view of 
the social economy of the country and 
the interests of the general public. 
The inevitable evils of different ex-works 
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prices, f.e., engendering a feeling of 
complacency amongst producers, no 
incentive on their part to effect economies, 
nor to improve efficiency and increase 
the maximum production, have been 
stressed before the Tariff Commission 
vide page 21 of the Report of the Tariff 
Commission. The Tariff Commission 
rightly took note of this criticism as 
legitimate. . It is obvious that if this 
criticism was incorrect, or irrelevant or 
unscientific,| the Tariff Commission which 
consisted off experts would have certainly 
mentioned that this criticism was either 
ill-founded jor irrelevant or unreal. We 
therefore start with this, that in 1961, and 
for about a decade prior thereto, the 
price system prevalent in the cement 
industry, #.¢., different retention prices 
for different individual units, was a bad 
and unhealthy system from several 
important points of view, and the sooner 
it was abolished and a change was brought 
about, the better it was, for the industry 
and for the economic prosperity of the 
country. The Government took full 
note of this criticism and completely 
accepted the same. Every aspect of the 
adverse criticism aforesaid was accepted 
by the Government, which in unambi- 
guous terms, announced its policy deci- 
sion, that there should be a uniform 
price for the industry when alone eff- 
ciency and greater production could be 
secured and that the Government was of 
the considered view that the existing 
system of different retention .prices for 
individual units was not conducive to 
efficiency and greater production. The 
ultimate resolution of the Government 
was a uniform price level, the goal to 
be reached in due course of time, and in 
the meanwhile to provide a three-tier 
system purely as a temporary measure 
on account of the disparity in the cost cf 
production., The point of time when the 
Government is to actually implement its 
policy decision, of a uniform price, is a 
different question. What is relevant at 
this juncture is, the fact, that in 1961, 
the Government had declared its policy 
decision of a uniform price. 


144. The question pape arises 
whether in achieving the avowed object, 
the two tests mentioned above have been 
satisfied, i.e‘, whether there is a reason- 
able and rational classification upon an 
intelligible differentia and whether the 
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basis of differentiation has any rational 
nexus 01 relation with its avowed policy 
and object. When a complaint of 
infringement of Article 14 is made in 
respect of such treatment of units of 
different categories as one class, the same 
two tests should be satisfied, i.e., whether 
treating of the units into one class is a 
reasonable classification based upon intel- 
ligible differentia and whether the basis 
of grouping of the units as one class has 
any rational nexus or relation with the 
avowed policy and object of the Legis- 
lature. In the case of a fixation of a 
uniform p:ice there cannot possibly be 
any doubt that both the tests are satisficd. 
The two things cannot be separated. 

One is necessarily implicit in and insepa- 
rably goes with the other. The familiar 
case of bus and lorry transport is the best 
illustration of both the tests being satis- 
fied. With a view to prevent bus and 
lorry owners exploiting the general public, 
the Government fixes a uniform rate per 
mile. The margin of profit would vary 
from one person to another, depending 
upon the particular fuel used in the 
operation of the vehicles, whether it is 
petrol, diesel or charccal gas. The 
margin of profit will also depend upon 
the number of buses or lorries owned, 

the previous experience, the particular 
route and the mileage that is operated 
upon by .the individual owners. When 
the uniform rate is introduced by the 
Government in the interests of the general 
public throughout the State, the working 
of such uniform rate will, in ‘the nature ot 
things, produce different results with 
regard to profits and losses, There will 
be difference in the profits earned or the 
loss sustained. Such a regulation cannot 
be’ struck down under Article 14 on the 
ground that Government is bound to 
maintain the difference and it is ultra 
vires to treat all the different operators as 
belonging to one class. Any other view will 
make it impossible for the Government 
to control bus rates and lorry freights. 
The two tests are easily satisfied. The 
treating of units of different categories as. 
one class having clear nexus or rational 
relation with the avowed policy and 
object of the Government of uniform rate 
cannot possibly be avoided, whether it 
is a price ation or a regulation for 
tariff for supply of electrical energy or 
postal rates, because the policy is a uni- 
form formula, though in its working there 
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may be difference in results. The three 
important limbs of the legislation are— 
(a) the avowed object of securing a 
uniform price, (6) the grouping of all 
units into one class, and (c) this group 
having a rational nexus or relation with 
the aforesaid avowed policy (limb-A). 
‘Taxation laws for raising revenuc for 
purposes of the State are essentially 
different from legislation for bringing 
about economy of the country and for 
doing good to the general public by 
eradicating the existing social evils. - In 
the latter case, there is no question of 
infringement of Article 14, if the object 
is to be achieved by an appropriate 
uniform policy. Uniform price policy, 
cannot be achieved by treating different 
units differently. If one can visualise a 
uniform price, at the same time the units 
being treated differently in a different 
manner, the units can make a complaint 
that for achieving uniform price, there is 
no need to group all the units together and 
some other method can be resorted to. 
A system of uniform price is necessarily 
linked up with treating of all the units, 
alike in the price fixation. If the object 
is not a uniform price, but some other 
object, i.e., to improve the cement industy 
in general, to improve the import or 
export policy of the several units, to 
render financial assistance and enable 
sick cement industries to revive and 
function, it may be that for achieving any 
one of these objects, all the units need 
not be classed together and treated alike, 
and if ‘without sufficient nexus, all the 
units are grouped together for achieving 
any one of the purposes mentioned above, 
there may be legitimate ground for treat- 
ing all the units alike even though the 
problems may be the same, for all the 


units, namely, the reviving of 
sick units which have suspend- 
ed production. Such a conception 


is not possible where the policy is to intro- 
duce a uniform price. In other words, 
we find it difficult to have a conception 
of a system of uniform price, but at the 
same time the units being treated differ- 
ently. It may be, on account of the 
fixing of a uniform price, the price might 
turn out to be highly extortionate and 
wholly uneconomic for ‘certain units 
resulting in huge loss. In such cases the 
complaint is not an i ent of 
Article 14; itis de hors Article 14. Such a 
complaint is factually and legally a com- 
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plaint of a contravention of section 18-G. 
The question is only the prudence of the 
introduction of the uniform price and its 
impact upon the Government’s powers 
under section 18-G. We are unable to 
see where the Courts’ jurisdiction comes 
in, when the Government have decided 
upon the fixation of uniform price for 
reasons which are well founded and are 
undoubtedly conceived in the economy 
of the country. This Court may take a 
different view about the prudence and 
the advantages of the fixation of a 
uniform price, but what jurisdiction have 
we to impose on the Government a 
different formula? 


145. In this connection we may refer 
to the decision in Sunshine Coal Co. v. 
Adkins}, where the Supreme Court of the 
United States has referred to the Court’s 
reluctance to interfere with the prudence 
of the policy decision taken by the execu- 
tive. In that decision it was pointed out, 
that price control is an effective means for 
the production and promotion of the wel- 
fare of the economy of the country, that 
unstabilised prices, would cause loss of 
markets, and add to the afflictions which 
beset the particular industry and these are 
all matters relating to questions of policy 
to the wisdom of the Legislature, and to 
the appropriateness of the remedies to 
be chosen, matters which are the exclu- 
sive concern of the Legislature and not 
the concern of the Court. The note of 
warning was given by Justice Douglas who 
delivered the opinion of the Court that if 
the Court endeavoured to appraise them 
(the policy, wisdom of the legislation, the 
appropriateness of the remedy), Courts 
would be trespassing on the legislative 
domain. This note of warning applies 
a fortiori to a strategic industry like the 
cement industry in the economy of our 
country. Itis obvious, the Court’s responsi- 
bility isnot to supplant the Government’s 
view of the balance of the conflicting 
interests in the cement industry, and 
substitute or suggest some policy. merely 
to the liking of the Court sitting in judg- 
ment over the policy decision of the 
Government. When there are several 
methods of dealing with a difficult pro- 
blem like fixation of price, and the Legis- 
lature or the delegated authority selects 
one among them (in the context of a 
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uniform price) Courts will have no juris- 
diction to strike down the law on the 
ground that the Legislature should have 
adopted another method which in the 
opinion of the Court is more reasonable 
or proper or ideal. Even so, the step 
taken or the machinery employed by the 
Government in the fixation of a fai 
price can be struck down, (a) if it is 
violative of section 18-G (we have al-eady 
dealt with this question) or (b) if it offends 
Article 14. 


146. It is here that we have to pinpoint 
the area of discussion. If the price is in 
contravention of section 18-G, because it 
is highly uneconomical and unprofitable, 
there is no need for the writ petitioners 
to invoke Article 14 at all; there is abso- 
lutely no need for the aggrieved units to 
make out, that in the fixation of uniform 
price the other units get more benefits 
and larger profits. ‘The writ petitioners 
on making out a proper case of infringe- 
ment of the provisions of section 18-G, 
may get 1elief irrespective of the question 
as to how the uniform price works so far 
as the other units are concerned. Whe- 
ther the uniform price would work differ- 
ently or whether it is equally bad so 
far as the other units are con- 
cerned, is besides the point. The 
aggrieved units are entitled -to say: 
<‘we do not care as to what happens to 
the other units, whether they are incurr- 
ing losses or whether they are prospering, 
it is their concern. So far as we are con- 
cerned, the price fixed is in contravention 
of section 18-G’’, If the concerned units 
make good these submissions they steer 
clear altogether of Article 14 and would 
‘be entitled to get relief totally independent 
of Article 14. 


147. The question next arises, whether 
they can invoke Article 14, if they fail 
to make out any violation of section 18-G. 
‘The contention of Mr. V.P. Raman, is that 
even if it should be held, that there is no 
‘contravention of section 18-G, and the 
writ petitioners are getting some percen- 
tage of profits, they would still be entitled 
to invoke Article 14, if they prove, that 
the other units are getting much higher 
percentage of profits and it is in that 
manner that Article 14 comes into play 
in favour of the writ petitioners. The 
arguments were drifting and we could 
not find any cohesion in the same when 
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once Jearned Counsel was asked to pin- 
point and focus his attention as to how 
Article 14, comes into play if the complaint 
of the writ petitioners of the contravention 
of section 18-G is found against. Learned 
Counsel endeavoured to make out that asa 
result of the amendment order of 1969, 
the low cost units which were already 
making good profits with a price of 
Rs. go-50 would be making huge profits 
by an increase of Rs. g-50 in the retention 
pvice in Group A, Rs. 6-50 in the reten- 
tion price of Group B, as against Group C, 
which at the most could get only an 
increase of Rs. 4 in the retention price. 
The argument was that even if it should 
be held that before the introduction of 
uniform price, the units of A Group, the 
units of B Group, and the unit of C Group, 
were making profits now, as a result of 
the uniform price of Rs. 100, the margin 
or the percentage of profits for the units 
of Groups A and B, would have considera- 
bly increased bringing about in its turn 
inequalities between Groups A and B, on 
the one hand and units of Group C, on the 
other in the matter of quantum or the 
percentage of profits earned. According 
to learned Counsel, this uneven discrimi- 
nation, is, in relation to the great differ- 
ence in the margin of profits that would be 
earned by the two groups of units, In this 
connection, learned Counsel also relied 
upon the fact that the Tariff Commission 
recommended ex-factory retention price of 
Rs. 67-50 for Dalmia Cement (Bharat) but 
the Government fixed Rs. 69-50 for 
Group A, units with an initial advanta; 

of Rs. 2-50 for Dalmia Cement (Bharat). 


148. There is no substance in this argu~ 
ment ; it is also opposed to several deci- 
sions of the Supreme Court. In the first 
place, it should be borne in mind that if 
the low cost units get more percentage 
of profits, it is because their cost of pro- 
duction is considerably lower and when 
the increase in the price is given, the low 
cost units get a further increase in the 

rcentage of profits, which cannot be 
helped. When the three-tier system was 
holding the field from 1961 to 1969, the 
low cost units were functioning in an 
environment, in which, they would be 
getting much higher quantum of per- 
centage of profits. Even when the Govern- 
ment fixed the three-tier system in 
1961, the low cost units were well esta- 
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blished units; they had reached the 
stage of self-sufficiency ; they were able 
to effect economy in their working and 
earned good profits. That undoubtedly 
was not due to any unequal treatment 
but it was a direct consequence of the 
prudent way in which they were carrying 
on their business activities. It is a 
misnomer to call the profits or the rewards, 
of one’s own labours, as uneven discri- 
mination or unequal treatment. Thus, 
it is seen that the disparity in the return 
or the quantum of profits, between one 
group of units, and the other, was some- 
thing, antecedent and pre-existing prior 
to the Control Order, and that is the 
reason, why the Tariff Commission itself 
recommended different percentage by 
way of return on the capital, i.e., 14 per 
cent, of the capital employed for certain 
groups 12 pet cent, for certain groups and 
8 per cent. for other proups—vide page 43 
of the Report of the Tariff Commission. 
The same disparity in the quantum of 
profits may hold the field in April, 1969, 
when the uniform price was fixed because 
in the correspondence of the Cement 
Manufacturers with the Hon’ble Minister, 
the units have stated in their letter, dated 
5th of October, 1968, that there is no scope 
for reduction in cost to a level lower than 
Rs. 96 fixed for certain groups. It is 
obvious, that if the high cost units are 
not able to reduce the cost of production, 
while the low cost well-established units, 
are able to effect economies in working, 
the difference in profits between one 
group of units and another group of 
units is bound to be reflected whenever 
there is an alteration in the price fixation. 
(Note. ‘To avoid mixing of points and to 
keep clear the point under discussion it is 
important to reiterate that the whole 
discussion proceeds on the footing that 
the complaint is not a complaint of con- 
travention of section 18-G, but it is an 
infringement of Article 14). In this con- 
nection, it is necessary to mention that 
when the appeals were posted for further 
hearing asking for some clarification, in 
the m2m. submitted on 12th April, 1971, 
by Mr, V.P. Raman, on behalf of the writ 
petitioners, this is what is stated : 


“ The complaint of the writ petitioners 
is squarely based on Article 14, which 
alone is applicable to them. That 
Companies are not citizens of India to 
avail of Article 19 of the Constitution, 
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seems well settled by decisions of the 
Supreme Court. Should any share- 
holder have any grievance on this 
account, it is for him to move the Court 
by separate writ petitions. The com- 
plaint of the petitioners based on Article 
14, can be dealt with as such without 
going into discussion as to whether the 
price fixed under section 18-G, is a 
fair price or not. The short question 
is whether it is open to the Govert ment 
to select certain manufacturers alone 
and give special favourable treatment 
while denying to others in an identical 
situation a like benefit. This is simply 
an application of Article 14, and on this 
ground the writ petitions were allowed 
by the learned Single Judge.” 


149. Mr. Raman, reiterated that the 
main ground of attack of the writ peti- 
tioners is that there is favourable teat- 
ment like giving some extra benefit for 
certain manufacturers (Group A units) 
which is denied to others in an identical 
situation and the case is a simple applica- 
tion of Article 14. 


150. It is settled law, that when a super- 
vening legislation comes into operation, 
it is not bound to obliterate the pre- 
existing inequalities, i.e., inequalities 
which were existing at the time when the 
supervening legislation comes into opera- 
tion, and the fact that the pre-existing 
inequalities, taken along with the 
superveniny legislation, maintains or pro- 
duces inequalities is not a ground for 
striking down the supervening legislation 
as offending Article 14. This principle 
of law is well settled in the law of the 
United States and the Supreme Court of 
India, has also taken the same view in 
several cases. i 


151. Reference may first be made to the 
decision of the Supreme Court in Ramjilal 
v. Income-tax Officer’, In that case there 
was no Income-tax law in the State of 
Nabha, while the State of Kapurthala 
had one, and after these States were 
integrated, the residents of the Nabha 
State were assessed to income-tax under 
the law of the Pepsu Union. The rates 
were higher than the rates of income-tax 
in Kapurthala. Nabha State contended 
that there was discrimination in that 
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Kapurthala State was paying less income- 
tax and therefore the Pepsu regulation 
was discriminatory under Article 14 of 
the Constitution. The Supreme Court 
rejected this argument and Das, J., as 
he then was, observed as follows : 


“In the premises, there can be no 
grievance by them on the score of 
discrimination. The discrimination if 
any, was not brought about by the two 
Ordinances, but by the circumstance 
that there was no Income-tax Act in 
Nabha and consequently, there was no 
case of assessment pending against any 
Nabha assessees. In any case, the 
provision that pending proceedings 
should be concluded according to the 
law applicable at the time when the 
rigbts or liabilities accrued and the 
pioceeding: commenced is a reasonable 
law founded upon a reasonable classifi- 
cation of the assessees which is permissi- 
ble under the equal protection clause 
and to which no exception can be 
taken. In our opinion, the grievance 
of the alleged infringement of funda- 
mental right under Article 14, is not 
well-founded at all.” 


152. The principle of this decision was 
followed and applied in the decision of 
this Court in Rajah of Bobbili v. State 
of Madras, already referred to. A similar 
argument was advanced with regard to 
the provisions of the Madras Estates Land 
(Reduction of Rent) Act, 1947, on the 
ground that the rates of rent vary with 
different tenants and that when many of 
them pay more to the ryotwari landholder 
and some of them pay less and, that too, 
when the provisions authorise reduction 
of rent but not enhancement thereof it is 
discrimination within Article 14. This 
argument was rejected in the judgment 
of Venkatarama Iyer, J., as he then was, 
on the ground that the difference in the 
rights of several classes of tenants, is not a 
discrimination arising by reason of the 
Act but the disparity in the rates existed 
prior to the legislation and itis no objection 
to the validity of the Act that it has entirely 
obliterated the pre-existing inequalities— 
Vide observations at page 206. In the 
decision of the Supreme Court in Khandlge 
Sham Bhat v. Agricultural Income-tax Officer?, 
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the same principle was laid down. In 
that case, the mres of the provisions of the 
Kerala Agricultural Income-tax Act of 
1950, as amended by the Act of 1959, was 
questioned as offending Article 14, on the 
ground that in the matter of the i imposition 
or the levy of the income-tax there is a 
classification bringing about inequalities. 

The object of the amendment was to 
impose agricultural income-tax on asses- 
sees in the Madras area and also in respect 
of the period between November, 1956 and 
March, 1957, which could not be done 
under the pre-existing law. There were 
differences between the two parts of the 
State and because of the said differences, 
the Legislature took the view that the 
definition of ‘* previous year” should be so 
amended in respect of the Madras area, 

that the assessee in that aiea may not 
escape payment of agricultural income-tax 
in respect of the period after the said area 
formed part of the Kerala State. Subba 
Rao, J., as he then was, held that the 
law will not be condemned as discrimina- 
tive, though due to some fortuitous circum- 
stances arising out of a peculiar situation 
some included in a class get an advantage 
over others so long as they are not singled 
out for special treatment. The statement 
of the law by Subba Rao, J., was referred 
to with approval in the latest decision of 
the Supreme Court in Twyford Tea Co. v. 
Kerala State1, vide observations at page 
1138, para, 18 and at page 1143, para- 
graph 32. 


153. We have already referred in some 
other context to the decision of the 
Supreme Court in Madras State Electricit 
Board v. Kalyan Municipality?, in whi 
it was laid down tbat where a uniform 
tariff is fixed for supply of electrical 
energy, there is no question of undue 
preference in favour of one as against the 
other and that even if there was any 
inequality arbitrariness brought about, 
there was sufficient justification for the 
same. 


154, After the decision in Nebbia v. 
New York®, in which the liberal view 
was taken that price regulation to be valid 
need not be necessarily confined to 
business affected with public interest 


1. (1970) 2S.C.J. 498: A.I.R. 1970 S.C. 1133. 

oe 1969) 1 S.C.J. 38: ALR. 968 S.C. 991.— 
Coane at p. 1000. 
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and that it may well extend to other 
business activities, there were numerous 
-occasions when the vires of price fixing 
regulations was questioned, The 
‘Supreme Court of the United States has 
uniformly been taking the view that the 
fact that in fixinga uniform price, high 
-cost operators may be more seriously 
affected by price control, than others, is 
not a ground for striking down the price 
regulation, In summing up the effect 
f the case-law in Bowles v. Willingham}, 
Justice Douglas expressing the opinion of 
the Court observed thus: 


“It is implicit in cases such as Nebbia v. 
New York®, which involved the power 
of New York to fix the minimum and 
maximum prices of milk and Sun Shine 
Anthracite Coal Co.v. Adkins®,which invol- 
ved the power. Bituminous Coal Gom- 
mission, to fix minimum and maximum 
price of bituminous coal, that high cost 
operations may be more seriously affect- 
ed by price control than others. But 
it has never been thought that price- 
fixing, otherwise, valid, was improper 
because it was of a class rather than an 
individual basis. Indeed, the decision 
in Munn v. Illinois’, the pioneer case in 
this Court, involved the legislative 
schedule of maximum price for a defi- 
nite class of warehouses and was sus- 
tained on that basis.” 


155. Vide also the decision in Pormtan 
-Basin Area Rate Case’, where the statement 
of the law in Bowles v. Willingahm}, is refer- 
red to with approval, as settled law and 
“holding the field. (Note: This decision in 
Pormian Basin Area Rate Case, was rendered 
-on first of May, 1968, which shows that 
it is settled law in the United States that 
no constitutional objection can be raised 
with regard to the fixation of maximum 
price on the ground that high cost opera- 
tors may be more seriously affected. In 
‘India too, the law is the same. 


156. We have already referred to the 
«decisions of the Supreme Court in Bijay 
-Cotton Mills Ltd. v. State of Ajmer®, U. Umi- 
«havi v. State of Kerala?, and Union of 
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India v. Bhonamal Gulzarimal Lid.1, in 
which the Supreme Court has laid down 
the principle that if ths legislation is a 
good and reasonable legislation either in 
the fixation of rent or rate or fixation of 
price, the fact, that it may act harshly 
as against some of the class 
covered by the legislation would not be a 
ground for stirking it down as offending 
Article 14. As the relevant portions in 
the aforesaid decisions have already been 
extracted in the preceding discussion, it 
is unnecessary to quote again the relevant 
passages. Even if there is inequality 
brought about there is sufficient justifica- 
tion for the same, Where a uniform price 
is fixed, the percentage of profit or the 
margin of profits which the producer 
makes cannot in the nature of things be 
the same. In vast majority of cases it will 
be varying. The quantum or the per- 
centage of profits earned depends 
upon so many relative factors, factors 
which will be varying from unit to unit, 
like the amount of capital employed, the 
borrowings made,the price of raw material, 
the availability of raw material, the freight 
or the transport charges for carrying the 
raw material to the workspot, the cost 
of establishment and management charges, 
and on account of the various adminis- 
trative circumstances, natural causes, 
financial resources, the rate of production, 
etc. Because of these factors, the cost 
of production in some units will be varying 
and will be far less than the uniform price. 


157. For instance, we may refer to the 
illustration which we mentioned in the 
course of the hearing, A cement factory 
may have all the benefits of quarrying 
gypsum, the quarry being purchased 
outright or taken on long lease at favour- 
able terms. It may own large number 
of lorries thereby reducing the transporta- 
tion charges. The shareholders or the 
directors may advance monies to the fact- 
tories at nominal rates of interest, while 
the other units may be obliged to borrow 
at higher rates of interest. The top-rank- 
ing officials, the Managing Directors, 
the Executive Heads of the various Depart- 
ments, Manufacturing Department, Pur- 
chase section, Sales section, Distribution 
section, etc., may be prepared to work 
for salaries far less than the salaries paid 


1. ALR. 1960 S.C. 475 and 1962 S.C, 1687? 
(1960) S.C.J. 584. 
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in other units ; they may be very experi- 
enced and efficient people and by their 
drive and ability they will be able to 
increase production and reduce cost. 
They and the Labour Officer by their 
experience and capacity will be able to 
carry on business without any lakour 
problems, like strikes, lock-outs, go-slow 
poli ies, etc. They may be able to 
maintaiı very good labour relation which 
18 an important factor in the rate of 
production. We can visualise several 
circumstances, all contributing to a very 
reduced and Jow cost of production 
thereby leaving large inargin of profit. 
Naturaily therefore, when a uniform 
price is fixed, these low cost units will be 
getting a higher percer.tape of  ccfits. 
la its effect, it is 2 reward for its efficiency 
in management, proper control and 
economy in its business activities. The 
high percentage of profits is the measure 
of reward or is the measure of appreciation 
.of the economy affected in the concerned 
unit. That itself is an excellent and 
rational basis for differentiating between 
the low cost units and the high cost units 
in the margin of profit wrich may be 
secured to them. In an industry like 
cement which has got the highest pricrity 
as an essential commodity vital for the 
growth and the econcmy of the country 
and the general welfare of the public, the 
Legislature cannot be charged with arbit- 
rariness if it evolves a scheme resulting 
in some preference to a group of low cost 
units and larger percentage of profits. 
‘Indeed, in all those cases, the object of the 
Legislature is not to show any undue 
favour but it is the operation of the parti- 
cular price regulation that produces the 
results. 


158. We shall take another illustration, 
which again was discussed in the course 
of the arguments, namely, a sugar factory 
which produces another important essen- 
tial commodity for the country—sugar. 
A certain sugar factory may own vast 
extent of land in which cane is cultivated, 
therefore having no need to either take 
lands on lease for purpose of cane cultiva- 
tion or purchase cane in the market. It 
may also own sufficient number of lorries 
with the aid of which cane as well as the 
finished product—-sugar—are transported. 
Tt may also have all the other advantages 
which we have adverted to in connection 
with the working of a cement factory 
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like excellent labour relations, high 
productive capacity, efficient management, 
easily available finances, etc., etc. Natu- 
rally, when these factors are there, the 
particular sugar factory would be in a 
position to make higher percentage of 
profits when compared to another sugar 
factory which may not own any lands or 
any lorries at all with the result that the 
factory would be obliged to purchase 
sugarcane in the open market for which 
they have to pay extra price, again to 
pay higher transport charges by hiring 
the lorries, etc., etc. In this connection 
it will be relevant to refer to the decision 
in Reagan v. Farmers Loan and Trust Co.,1 in 
which the ores of the formation of tariff 
charges for the transportation by a common 
carrier and the fixing of a schedule of 
rates was questioned. Justice Brewer, 
while stating that failure to produce a 
good return to those who have invested 
their money is not conclusive to strike 
down the tariff because it may be due to 
extravagance and a needless expenditure 
of money, wastes in the management of 
the road, enormous salaries, and the cost 
of construction would have been at a 
time when material and labour were at 
the highest price, all having an effect in 
the rate of profits. It was observed : 


“There may be circumstances which 
would justify such a tariff; there may 
have been extravagance and a needless 
expenditure of money ; there may be 
waste in the management of the road ; 
enormous salaries, unjust discrimination 
as between individual shippers, result- 
ing in general loss. The construction 
may have been at a time when material 
and labour were at the highest price, 
so that the actual cost far exceeds the 
present value ; the road may have been 
unwisely built, in localities, where there 
is not sufficient business to sustain a 
road. Doubtless too, there are many 
other matters affecting the rights of 
the community in which the road is 
built as well as the rights of those who 
have built the road ”. 


159. Inthe memo, filed by Mr. Raman, 
on 12th April, 1971, it is stated : 


“The complaint of the petitioners 
based on Article 14, can be dealt with 
as such without going into discussion 


1. 154 U.S. 1014. 
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as to whether the price fixed under 
section 18-G is a fair price or not”. 


160. Nothing can be more damaging 
and suicidal than this, for the writ peti- 
tiners. On this statement, we have not 
the slightest hesitation in holding that 
the writ petitions will have to be summari- 
ly rejected. What is stated in the memo, 
would lead to extraordinary results. 
Indeed, learned Counsel was prepared to 
go to that extent. In order to bring out 
the full significance and the implications 
of the arguments of learned Counsel, the 
same can be set out in this manner : 


“ A group units, as a result of the 
uniform price, may be getting between 
15 to 20 per cent. interest on their capital 
employed, Bor C group units may be 
getting 10 to 15 per cent. interest on the 
capital employed and the last group 
may be getting about 10 per cent. on 
the capitalemployed. Even ifit should 
be found that the return by way of 
interest on the capital employed for 
Group B or Group C is fair return, still 
the fixation of the price will have to 
be struck down because Group A gets 
much higher percentage of profits. 
between 15 to 20 per cent.” 


161. A mere statement of the above 
illustration is sufficient to expose how 
untenable the argument is. We find it 
utterly impossible to countenance an 
argument of the writ petitioners the core 
of which is to the following effect : 


“True we have not reached self-suffi- 
ciency. There is no scope for reduction 
in the cost to a level lower than the 
retention price of Rs. g6 fixed for our 
group (vids page 8 of volume 3-letter, 
dated 5th October, 1968). However 
much we may try, we cannot bring 
about economy in the cost of production. 
It is true that the other units, Group A 
units, have reached self-sufficiency 
and brought about economies. Even 
so, the percentage of profits for all the 
units must be the same because the 
industry is one cement industry. It 
may be for being self-sufficient, for 
being well established, and for having 
brought about economics in the pro- 
duction, better management and better 
control. Group A units should be 
rewarded, All that is not our concern. 
Yet, the Government should evolve a 
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formula in which the percentage of 
profits is the same regardless of the 
capacity of the low cost units or the 
lack of equal capacity and ability on the 
part of the high cost units in the cement 
industry.” 


162. This argument has to be stated 
simply to be rejected as it leads to 
startling results of not only putting a 
premium on inefficiency but also per- 
petuating the very evil and mischief 
(engender a feeling of macn) 
which was rightly taken note of by the 
Government while taking their policy 
decision. It would be a lamentable 
state of law, of equal protection, and 
nothing can be more ruinous and 
disastrous to the economy of the country 
if a manufacturer were to successfully 
assert a right to an equal reward though 
for his inefficiency, or other reasons all 
concerning and peculiar to him, he is 
not able to achieve the policy decision in 
the realisation of the declared same result 
of the Government. In a regulated 
industry, there is no constitutional 
guarantee that the most inefficient will 
survive.—vide Hegeman Farms Corpn. v. 
Baldwin}, already referred to in some 
other context. 


163. We shall refer to the three deci- 
sions of the Supreme Court on which 
considerable reliance was placed by 
Mr. Raman. The first decision is the 
one reported in K. T. Moopil Nar v. 
State of Kerala*, In that decision the 
vires of the Travancore-Cochin Land. 
Tax Act, 1955, as amended by the Act 
of 1957, was attacked on the ground 
inter alia that it offended Article 14. In 
pursuance of the legislation, a uniform 
land tax ata flat rate of Rs. 2 was imposed 
without any reference to the relevant 
considerations like quality of the land, 
fertility of the soil or the income from the 
land. The legilsation in question was 
levying tax under Article 265 of the 
Constitution. Even so it had to satisfy 
the test of guarantee of equal protection in 
law, under Article 14. The Supreme 
Court pointed out thatif the Legislature 
had classified persons or properties into 
different categories which were subject 
to different rates of taxation with reference 





1. 293 U.S. 163 at pp. 170 and 171. 
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to the income of the property, such a 
classification would not be open to attack 
and that different kinds of property may 
be subjected to different rates of taxation 
and that so‘long as there was a rational 
basis for the; fixation, it would not offend 
Article 14.' The Supreme Court also 
observed that if the same class of property 
similarly situated is subjected to taxation 
which results in inequality, the law may 
be struck down as creating inequality 
amongst holders of the same kind of land. 

In that case the land tax levied was a 
flat rate, whether or not a person made 
an income out of the property, whether 
or not the property was capable of yield- 
ing any income. The result was that 
one person might get nothing out of the 
land because it is desert. The other 
person might own lands yielding large 
income without having to spead much. 

The third han might own land which 
might get some income after investing 
labour and capital totally disproportionate 
to the income. In some cases‘ the man 
might be getting large profits without 
much of an éxpense because the land was 


very fertile and capable of yielding good - 


crops. The, Supreme Court took the 
view that there "was no attempt of classi- 
fication in the impugned Act in principle 
or pdlicy and a levy of uniform land tax 
on all the lands without any difference 
offended Article 14 as it created an 
Sa rie ‘Speaking for ourselves, we 

this case has no relevance whatever 
to the instant case. Though the obser- 
vations about the scope of Article 14 have 
been referred to in the subsequent -deci- 
sions of the Supreme Court, the important 
point to notice in this decision is that 
the object of the Kerala Act was only to 
raise. revenue for purposes of the State 
by levying land tax. If that is all the 
declared policy or object of the Act, that 
P se can be achieved by conforming 
to Article 14, i.e., by levying land tax 
taking note Of the soil and thé quality of 
the land and the income from the land. 
There is no:justification for levying uni- 
form tax on all lands without reference to 
income. Applying the dual test of the 
policy or the object of the legislation and 
how far a particular provision is neces- 
sary to achieve that object as constituting 
the real nexus it is obvious that the 
uniform levy cannot be justified. The 
crucial point which distinguishes this 
‘decision is, the policy or the object of 
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the Legislature was not to levy uniform 
land tax but only to raise the revenue. 
If the policy itself is to bring about 
parityin the levy ofland tax and uniform 
tax is levied, the fact that it may impose 
unequal burden would not make it 
offend Article 14. In this connection, 
in order to bring out this point of dis- 
tinction aforesaid, it is necessary to refer 
to the decision of the Supreme Court 
reported in State of Madras v. Kannepalli!, 
already referred to in some other context, 
approving the statement of the law in 
Rajah of Bobbili v. State of Madras?, in 
which it was held that legislation to bring 
about uniformity in the rents payable 
by the ryots of land governed by the 
Estates Land Act, to the level of the land 
tax payable by the Ryotwari pattadar 
was held valid and not offending Article 14 
because the very. policy and object o 
the enactment is to bring about parity. 


164. The next-decision relied upon is 
the decision reported is State: of Andhra 
Pradesh v. Raja Reddy?, In that case, the 
vires of the Andhra Pradesh Land Revenue 
Additional-Assessment and Cess Revision 
(Amendment) Act of'1962 was questioned. 
The main object of the enactment was to 
“rationalise the land revenue assessment” in 
respect of lands in the areas of the Telen- 
gana and Andhra Pradesh areas. The 
schedule to the Act contained certain 
rates of land revenue. The Supreme 
Court affirming the decision of the High 
Court of Andhra Pradesh held that the 
land revenue was not scientifically settled 
on the basis of taram, i.e., the quality 
and productivity of the soil and that it 
ignored that basis and adopted a tho- 
roughly arbitrary method of fixing the 
rate on the bases of the ayacut which had 
no reference to the quality and produc- 
tivity of the land. After an investigation 
by the Land Revenue Reforms Gommis- 
sion, they made certain recommendations 
and the ultimate legislation gave up the 
principle of taram based upon the quality 
and fertility of the land, and accepted a 
flat rate. The Supreme Court observed 
that there was no reasonable relation 
between the extent of the ayacut and the 
land revenue payable and the adequacy 
of water supply. After a detailed discus- 
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sion of the serious infirmities, the 
Supreme Court observed at page 1461 : 


“It is, therefore, clear that the ayacut$ 
do not correspond to the number of 
months of water supply; indeed, any 
tanks which supply water for a longer 
duration have smaller ayacuts. Tanks 
supplying water for equal duration fall 
under different classes. In a larger 
number of cases the minimum rate is 
more than 100 per cent. of the earlier 
assessment indicating thereby that 
the minimum rate has no relation to 
the quality or the productive capacity 
of the soil. In short, both sections 3 
and 4 in fixing the minimum fiat rate 
for dry or wet lands, as the case may 
be, have ignored the well established 
taram principle; and in the cases of 
wet lands an attempt has been made 
to classify different systems on the 
basis of the ayacuts but the said test 
is unreasonable and has no relation to 
either the duration of water supply or 
to the quality or the productivity of 
the soil. The classification attempted 
in either case hasnoreaonable relation 
to the objects sought to be achieved, 
namely, imposition of fair assessments 
and rationalisation of the revenue 
assessment structure”. 


165. While dealing with the scope of 
Article 14, it was further observed: 


“While the article prohibits discrimi- 
nation, it permits classification. A 
statute may expressly make a discri- 
mination between persons or things 
or may confer power on an authority 
who would be in a position to do so. 
Official arbitrariness is more subversive 
of the doctrine of equality than statu- 
tory discrimination. In respect of a 
statutory discrimination one knows 
where he stands, but the wand of official 
arbitrariness can be waved in all 
directions indiscriminately. A statutory 
provision may offend Article 14 of the 
Constitution both by finding differences where 
there are none and by making no differences 
where there is one. Decided cases laid 
down two tests to ascertain whether 
a classification is permissible or not. 
viz. (1) the classification must be 
founded on an intelligible differentia 
which distinguishes persons or things 
that are grouped together from others 
left out of the group and (ii) that the 
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differentia must have a rational rela- 
tion to the object sought to be achieved. 
by the statute in question. The said. 
principles have been applied by this 
Court to taxing statutes. This Court 
in Kunnethat Thathunni Moopil Nair v. 
State of Kerala, held that the Travan- 

. core Cochin Land Tax Act, 1955, 
infringed Article 14 of the Constitution, 
as it obliged every person who held 
land to pay the tax at the flat rate 
prescribed, whether or not he made any 
income out of the property or whether 
or not the property was capable of 
yielding any income. It was pointed 
out that that was one of the cases where 
the lack of classification created in- 
“equaility”’. 


166. The above extract contains the 
oft-quoted statement of the’ law that 
“Article 14 is offended both by finding 
differences where there are none and by 
making no difference where there is one”. 
From what has been mentioned above it 
will at once be seen that this case too, has 
no relevance and is easily distinguishable. 
The object of the impugned Act was a 
“rationalisation of the revenue assessment 
structure’ and imposition of fair assess- 
ments in the lands in the Telengana area 
and in the Andhra Area. The Supreme 
Court with great respect rightly held, 
that for achieving this declared policy 
or the object of the Legislature of a 
rationalisation of the revenue assessment 
structure, it was not necessary to levy 
a uniform land tax ignoring the well- 
accepted relevant considerations like the 
income of the land, fertility of the land, 
etc. In other words, the Supreme Court 
held that the dual test was not satisfied, 
namely, the arbitrary levy of a flat 
rate classifying all the lands of different 
varieties together had no nexus nor rela- 
tion to the object of the enactment. The 
object of rationalisation of the revenue 
assessment structure did not warrant the 
kind of arbitrary levy of land revenue. 
The Supreme Court found there was no 
inter-relation between the object sought 
to be achieved by the Legislation and 
the actual provisions thereof. 


167. At this stage it would be relevant 
to refer to the decision of the Supreme 
Court reported in Jalan Trading Co. v. 
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Mill Mazdoor Sabha}, in which the actual 
scope of the doctrine “that Article 14 
would be offended both by finding diffe- 
rences where there are none and by 
making no differences if there is one” 
was explained. In this case, the vires 
of the Payment of Bonus Act of 1965 
was questioned, particularly the pro- 
vision in section 10 making minimum 
bonus payable, whether or not there are 
rofits in the relevant accounting year. 
e Supreme Court pointed out that 

it is not for the Court to consider whether 
the scheme for. payment of minimum 
bonus is the best, in the circumstances, 
or a more equitable method could have 
been devised, to avoid in certain cases 
undue hardship and that if the classifi- 
cation is not patently arbitrary, the Court 
will not rule it discriminatory merely 
because it involves hardship or inequality 
of burden., It was further observed 
that even if the widsom of the Legislature 
or the scheme is open to debate and even 
if it could be demonstrated that the 
scheme is not the best in the circumstances, 
or the choice of the Legislature may be 
shown to be erroneous, the Court cannot 
interfere so long as the dual test of 
intelligible classification and rationality 
of the relation with the object of the law 
is satisfied. Section 10 of the Act pro- 
vided that even if there has resulted 
trading loss in the accounting year, the 
employer is bound to pay bonus at 4 per 
cent. of the salary or wage earned by the 
employee or Rs. 40 whichever is higher. 
There was also a further provision for 
carrying forward the excess remaining 
after payment of bonus in the previous 
year to the next accounting year a pro- 
vision popularly described as “set off” 
and “set on” in industries dealing with 
the topic of bonus. The argument was 
that there; was inherent dissimilarity 
between the various cstablishments— 
establishments which had suffered losses 
and establishments which were 
making profits were all treated alike by 
a compulsory provision for payment of 
bonus and this is offending Article 14, 
because persons or objects which are 
unequal are treated in the same manner 
and are subjected to the same burden, 
and that discrimination inevitably results. 
In support of this contention reliance was 
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placed upon the Mooppil Nair’s case}, 
already referred to. Shah, J., as he 
then was, delivering the judgment of the 
Bench did not accept this argument. 
The Moopil Nair’s caset, was distinguished 
on the ground that it contained several 
peculiar features and it was in the context 
of those features that the Supreme Court 
had held that an imposition of a uniform 
liability upon lands which are inherently 
unequal in productive capacity amounted 
to discrimination and the lack of classi- 
fication created inequality. The learned 
Judge observed that the decision in 
Moopil Nair’s case} is nor ta be understood as 
laying down law in such wide terms that imposi- 
tion of uniform liability upon persons, the 
objects or transactions which are unequal must 
of necessity lead to discrimination. 
Towards the end of paragraph 27 the 
following significant statement occurs. 


“Equal treatment of unequal objects, 
transactions or persons is not liable 
“to be struck down as discriminatory 


unless there is simultaneously absence 
of a rational relation to the object 
intended to be achieved by the law. 


Plea of invalidity of section 10 on the 
ground that it infringes Article 14 of 
the Constitution must, thcrefore fail”. 


168. From the above it is clear that if 
the Legislature has declared the object 
or policy and the policy is achieved by 
equal treatment of unequal objects, 
Article 14 has no application. In other 
words, if the dual test is satisfied, namely, 
a particular object or policy of the Legis- 
lature and that object or policy being 
achieved by the particular provision, i.e., 
if real nexus is established between the 
one and the other, Article 14 has no 
application even though there is 
undoubtedly an unequal treatment of 
persons dissimilarly situated. Hidaya- 
tullah, J., as he then was, delivering the 
judgment on behalf of himself and Justice 
Ramaswami, explained in the same 
manner, the scope of the statement of the 
law in Moopil WNair’s caset, (Note: 
On this point about Article 14 all the 
five Judges took the same view. It is 
only upon the scope of sections 33, 34 and 
37 of the Bonus Act of 1955, which has 
no relevance to the present discussion 
that Shah, J., Wanchoo, J. and Sikri, J. 
took one view while Hidayatullah, J. 
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and Ramaswami, J. took a different view). 
The discussion is found in paragraphs 66 
and 67 of the judgment. The learned 
Judge observed that the decision in the 
Moopil Nair’s caset, is distinguishable and 
cannut be explained by analogical applicaticn 
ty a case of minimum bonus which ts intended 
to promote industrial peace and to be a first 
step towards the goal of need based wage. 
The principle underlying these obser- 
vations equally apply to the instant case. 
The maximum retention price is intended 
to secure and promote equitable distri- 
bution of cement at fair prices, most 
essential step towards the goal of the 
economy of the country and an important 
step towards progressive de-control, The 
learned Judge went on to observe that 
every uniform legislation can be 
made to appear ridiculous by citing a 
few extrene cxamples and comparing 
them and that under the Act, a prosperous 
establishment could be shown to be 
placed on the same footing as another 
establishment not so prosperous but the 
Court would not strike down the Act on 
that ground. It was further observed 
that differences must exist, but that does 
not prevent the making of uniform laws 
for them, provided the law made has a 
rational relation to the object sought to 
be achieved. i 


169. The learned ` Advocate-General, 
stressing the above point of distinetion, 
contended that the argument that Article 
14 would be offended in every case in 
which persons or objects dissimilarly 
situated are -treated alike, is not correct; 
the law was not laid down in such wide 
terms in the decision of the Moopil Nair’s 
caset, and that a law which is uniform 
even though it acts harshly against some 
and does not secure equal benefits for 
all cannot be struck down as offending 
Article 14 so long as the dual test of the 
object or the policy of the Legislature and 
the achieving of that policy by the pro- 
visions of the Act are established, i.e., 
the nexus or the inter-relation between 
the achieving of the object and the pro- 
visions of the’ Act. We are clearly of 
the view that this argument of the learned 
Advocate-General is perfectly sound and 
supported by ample-authorities referred 
in the preceding discussions, 
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(i) See M/s. D. S.and G. Mills v. The 
Union of Indiat, the discussion at the 
bottom of page 632, where the Supreme 
Court refers to an instance in which while 
fixing a uniform price for sugar, an indi- 
vidual factory due to factors for which the 
producer might himself be responsible, 
there would not be reasonable margin of 
profits, the cost of production being more, 
That is an instance of persons dissimi- 
lacly situated being treated alike by 
uniform price fixation. 


(ti) Union of India v. Dhanamal 
Gulzarimal, Ltd.2, where the Supreme 
Court observed that where the uniform 
price for steel is fixed the validity of the 
price fixation cannot be questioned on 
the ground that it acted harshly against 
particular stock-holders and -what is 
important is the general effect of the 
impugned fixation of price, and (iii) 
Biai Cotton Mills Lid. v. State of Ajmer?, 
the observations at page 35. 


170. After this clear pronouncement of 
the Supreme Court in Jalan Trading Co.v. 
Mill Mazdoor Sabha‘ explaining the limited 
scope of the doctrine the writ petitioners 
have no case to argue. Wemay also add 
that learned Counsel for the writ peti- 
tioners made no effort to meet this point 
of distinction stressed by the learned 
Advocate- General supported by several 
decisions of the Supreme Court referred 
to above. ‘ f 


171. We may next refer to the decision of 
the Supreme Court in Andhra Sugars Ltd. v. 
State of Andhra Pradesh®, to which reference 
was made in the course of the arguments, 
In that case, the ores of the Andhra 
Pradesh Sugar Case (Regulation of 
Supply and Purchase) Act XLV of 1961 
was questioned as offending Article 14 
amongst other grounds. Section 21 of 
the Act contained the provision for levy 
of tax on purchase of sugarcane. There 
were three categories of rates: (a) A 
particular rate of tax on purchase of cane 
made by factories producing sugar by 
means of yacuum pan precess, (b) a lower 
rate for purchases made by Khandasari 
units who produced sugar by the open 





(1959) S.C.J. 663: A.I.R. 1959 S.C. 626. 
£1960) S.C. 584: ALR. 1960 S.C. 475 at 
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pan process and -(¢) factories -purchasing 
ganes and; who manufacture -jaggery. 
The argument was that different: rates 
of tax on purchases offended Article 14. 
The Supreme Court, rejected, this argu- 
ment holding that there was a reasonable 
basis for classification, that .Khandasari 
units and unite purchasing’ jaggery are 
all units which deserve encouragement 
and between the three categories, there 
was a sufficient rationalisation ‚in the 
classification, of these. three units. , The 
discussion is found in paragraphs 15 and 
16. This’ legislation was . introduced 
amongst other purposes to prévent 
exploitation of the, cane growers of the 
factories and also to levy the purchase 
tax. The point which the Supreme 
Court decided was that a law’ levying tax 
under Article 265 should be in ‘conformity 
with Article 14 and that different rates 
of purchase, tax was justified by reason- 
able classification, From this ~ it - was 
sought to be argued that the Legislature 
was bound to maintaizi the - three-tier 
system seeing the differences between three 
groups of units.‘ -Itis impossible to agree 
with this contention, “It is for the Legis 
lature to decide whether there should be 
three different ‘retention ‘prices or one 
uniform price. When once a uniform 
price is resolved upon there can, be-no 
complaint that it acts harshly as’ against 
some. If the uniform ‘price is so ridi- 
culously low, or no price at all, it may 
offend section ’18-G, but Article 14’ has 
no relevance. It must be borné ‘in 
mind, that the fair price js. such a price 
which would’ sécure production’ and 
equitable distribution, and also fair from 
the point of view of the manufacturer and 
the consumer. “The question of’ costs 
plus reasonable ‘margin of profits 'should 
not be considered'in isolation from’ the 
other aspects ‘underlying ‘section -18-G,' 

172. ` Thonext case to be referred to is the 
decision in ,Tizyford Tea.Co. v., Kerala 
State}, In this case, the Kerala Plantation 
‘(Additional Tax Act of 1960 as amended 
by, the Additional Tax) Amendment Act 
‘of 1967 was questioned as offending 
Article 14. The Act provided. ‘seven 
different kinds of plantations and imposed 
a uniform rate of Rs. 50 per hectare and 
it also laid down principles on which this 
uniform levy of Rs. 50 was made. In 
the case of cocanut, arecanut, rubber, 
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toffee and pepper plantations, plants 
capable of yielding produce are to be 
younted and then the. hectares are deter- 
mined by dividing the total number of 
plants by a:certain figure. In respect of 
tea plantations and cardomum a differ- 
ent method was given. Originally, ‘the 
tax was Rs. 8.per acre or Rs.. 20. per 
hectare and it was increased to Rs. 50 
by the Amendment Act of 1967. .The 
vires, of: the; Act "was questioned: on’ the 
ground that there was no, reasonable 
classification, the -Act.did not take note 
of difference in. situations like fertility 
and yield between the plantations belong- 
ing to the same category and that it -was 
discriminatory inasmuch as the Act treated. 
plantations of different kinds as if they 
are equal in all respects by reducing them 
to a common measure.of hectare. The 
Supreme Court analysed the provisions 
of the Act and held that there was proper 
and sufficient machinery provided in the 
Act,to equalise the different plantations 
for the purpose of taxability: In para- 
graph 10, this aspect was discussed about 
how the distinction is made: hetween 
cogoanut, arecanyt, rubber, coffee and 
pepper on the one sideand téa .and 
cardomum on,'the other. What is rele- 
vant for our present discussion is the 
observations at para. 18 in which ‘the 
Supreme Court has reiterated the same 
principle as-laid down in Rhandige Sham 
‘Bhat v. Agricultural Income-tax Officer}, 
already referred to, that a uniform formula 
cannot be. condemned as discriminatory 
-merely. because of the fact that due to some 
Sortuitous circumstance arising out of a peculiar 
Situation some included in a class get an 
advantage over others so’ long as they are not 
singled. out for special treatment. _. This itself 
shows that a uniform rule in certain cir- 
cumstances, though the policy of.the rule 
is to introduce uniformity, .may., in. its 
application bring about diffèrent results, 
-It will-be-relevant to mention that; the 
- object of the enactment was not to bring 
„about equality or parity in the levy of 
plantation taxes so as to impose same 
, burden upon all lands of every description, 
but.the ‘object of thé enactment is to 
levy. additional tax according to the 
categories of the plantations, the’ extent 
of the land, the income,’ the’ yielding 
capacity and such other relevant consi- 
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derations, In levying that tax, bsaring 
in mind ths particular features, the 
Legislature has enacted the machinery 
of levying Rs. 50 per hectare. What 
emerges from this decision is that therewas 
a reasonable. basis for the classification. 
173. It willbe convenient at this stage 
to refer to the contention pf Mr. Raman 
on the question of burden- of proof. 
Relying upon the statement of law in 
Basu’s: Constitution, 5th’ Edition, page 
493, he contended that on the face of if, 
the Gement Control Order has made no 
attempt to make any classification and it 
has singled out a group of units for favour- 
able treatment and so-any presumption 
of constitutionality is of no avail: We 
see no substance in this contention, On 
the face of the. Gmeent ‘Control Order 
there is no discrimination and there is no 
special treatment in favour of a group. 
The Cement Control Order shows the 
fixing of a uniform price-and it does-not 
single out any group for special treatment. 
If higher profits accrued to the group 4 
units, it is the actual opsration of the 
Cement Control Order, and not due to 
any special treatment made in their 
favour by the Government. Further, 
we are of the view’ that this argument is 
really against the writ petitioners, Assum- 
ing that there is a spécial treatment in 
favour of the group A units there is 
sufficient justification for the classification. 
The: Tariff Commission as well as the 
Government have accepted the position 
that . these well-established units have 
become self-sufficient and shown economy 
and increased production, and such units 
deserve higher percentage of return and 
reward, because the way in which they 
carry on their business activity contributes 
to the social welfare of the country aad 
the prosperity of the public in general, 
undoubtedly ‘a ‘relevant consideration 
to be taken note of by the Government. 
If the Government evolve a price’ policy 
which, on its own face, does not show any 
discrimination but’ in its application 
secures some advantages to group 
units, on that ground, the legislation 
cannot be struck down‘as invalid for the 
obvious reason, as observed by Subba 
Rao, J., (as he then was) in Khandige Shan 
Bhatv. Agricultural Income-tax Officer *:““they 
are not singled out special treatment ”. 
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Even if the A group units are singled 
out so as to get an advantage of an 
increase in’ profits, we have in the prece- 
ding paragraphs held that there is ample 
justification for such differential treat- 
ment, : 

174. It-only remains to conclude this 
portion of the case with the same com- 
ment that writ petitions are totally berefi 
of particulars as to how there is discri- 
mination. Unless facts and figures are 
given showing the quantum of percentage 
of profits earnéd by group A and the other 
groups and unless a detailed statement 
with reference to the Balance Sheet, Profit 
and. Loss Account, etc., etc. is given in 
such a manner as to enable the Court to 
form a comparative picture, no relief can 
be given on a more-doctrinaire approach 
and simple arithmetical calculations, addi 
tions and substractions in the abstract. 
All the points which we have mentioned 
in the preceding discussion abou: the 
want of pleading and totallack of parti- 
culars with regard to section 18-G apply 
a fortiori where the complaint is a com- 
plaint of violation of Article 14. The 
decisions already referred to have adverted 
to the necessity for giving full particulars 
in the case of.a complaint of infringement 
of Article 14. 

175. For all these reasons Writ Appeal 
No. 156 of 1970 has to be allowed and the 
Writ Petition No. 2244 of 1969 filed by 
Madras Cement Ltd., has to be dismissed. 
Similarly, Writ Appeal No. 137 of 1970 
has to be allowed and the Writ Petition 
No. 2243 of 1969 filed by India Gements, 
Ltd., has to be dismissed. l 
176. So far as Writ Petition No. ,2243 
of. 1969 filed by Ghettinad Cement 
Corporation, Ltd., is concerned, we. were 
at one stage inclined to take the view that 
there is an infringement of Article 14. 
The Chettinad Cement Corporation went 
into production only in 1968 and ` on 
8th April, 1968 this factory was included 
in the Schedule as Item No. 26 with an 
ex-factory price of Rs. 96. There was no 
scrutiny or investigation whatever when 
it was included in the Schedule on the 
only ground thatits productior capacity 
is 2 lakhs tons, the standard applied to 
the other ordinary units. 

177. So far as Assam Cements is con- 
cerned, the Government by its order 
dated 16th April, 1969 has fixed the 
retention price as Rs, 125-50 per. tonne, 


tij 


In the statement by the Honourable 
Minister for industries before the Parlia- 
ment on 14th April, 1969 the Honourable 
Minister has stated that spscial prices will 
have to be fixed for Assam Cements, 
J.K. Minerals and Travancore Gements, 
as they are sub-standard units, their 
prouenn capacity being less than 2 
akhs tons, and separate prices would be 
fixed after a scrutiny of the relevant 
aspects. 


178. We are also of the view that it is 
not appropriate that stereotyped affidavits 
should have been used in all the three 
petitions. Excepting the preamble 
portion of each of the affidavits contain- 
ing a brief reference to the unit concerned, 
the other portion of the affidavits in the 
three writ petitions is verbatim reproduc- 
tion, worl for word. The Chettinad 
Cement Corporation has naturally 
suffered by this kind of common treat- 
ment, as though this unit sails with the 
other units without any difference. There 
are several features which differentiate 
the Chettinad Cements from the other 
units, because they were all governd by 
individual cost prices, and a three-tier 
_ system cnforced by the Government. 
Chettinad Cements is undoubtedly a 
new born industry in infancy and with- 
out any scrutiny what the Government has 
done is to include it in the Schedule and 
contemp>rancously with it, fixed the 
price as Rs. 96. We were also of 
the prima facie view that the attempt 
of the Government, to justify the group- 
ing of Chettinad Cement Corporation 
in the same as group C. (Rs. 96 unit) on 
the simple ground that its total production 
capacity is 2 lakhs tonne is not proper. 
We have expressed our debts about the 
vires of clubbing Chettinad Cements 
Corporation in Group C, especially in 
the background of the Government fixing 
a price of Rs. 123. 50 for Assam Cements. 
We would have considered this problem 
in greater detail if a clear affidavit had 
been filed giving full details and parti- 
culars of this unit in comparison with other 
units, ie., if a complete picture for a 
comparative study had been furnished 
to us. We also observed in the course 
of the hearing that the counter-affidavit 
filed by Mr. Narayanan, Secretary to 
the Board of Chettinad Cement Cor- 
poration, as a counter to the affidavit 
tiled by Mr. Aggarwal, General Manager 
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of Dalmia Cement (Bharat) Ltd. was 
not sufficient. Here too, there was only a 
doctrinaire approach (without any parti- 
culars) and a general attack of the vires 
of the order on the ground that units 
differently situated were all grouped to- 
gether as one class. Ultimately we 
gained the impression, that learned 
Counsel preferrd that his client, Chettinad 
Cement Corporation, should stand or fall 
on the stand already taken and on the 
allegations in the affidavit. 


179. For all these reasons, Writ Appeal 
No. 153 of 1970 has also to.be allowed 
and W.P.No. 2243 of 1969 of Chettinad 
Cement Corporation, Ltd. has to be dis- 
missed. The result of the judgment is 
that the Cement Control (Amendment) 
Order, 1969 is valid and has to be piven 
effect to. We direct that the petitioner in 
W.P.No. 2243 of 1969, the petitioner in 
W.P. No. 2244 of 1969 and he petitioner 
in W.P. No. 2243 of 1969, shall each pay 
a sum of Rs. 2,500 towards costs in this 
Court aswell as in the proceedings before 
Ismail, J., to the learned Advocate- 
General, who appeared on behalf of the 
Central Government No. costs for Coun- 
sel for interveners. 


V.K. Order 


accordingly. 


[END oF Vorume (1971) ON M.L.J. 
(REPORTS).] 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
Present:—A, N. Ray and I, D. Dua, Ff. 


Prem Lata Agarwal Appellant* 


v. i 


Lakshman Prasad Gnpta and others 


(A) Limitation Act (IX of 1908), section 15— 
Scope—Execution Proceedings—Stay of the 
proceedings by! injunction issued by the High 
Court—Decree-holder, if could claim the 
benefit of section 15 in respect of the period of 
stay of execution of the decree. 


The decree was passed on 20th July, 1938. 
The decree-holder commenced execution 
proceedings on 2nd June, 1941, before the 
Civil Judge at Allahabad. These pro- 
ceedings were stayed by orders of the 
High Court, at Allahabad, till the end of 
1949 and were revived on 13th May, 
1950 and finally disposed on gist 
May, 1955! Thereafter the decree- 
holders on 17th March, 1956,made an 
application for transfer of the decree. 
On 6th June,, 1956, the Subordinate Judge 
at Arrah, Bihar, transferred the decree 
to the Madras High Court. On 13th 
August, 1956, the decree-holders filed 
in Madras High Court an application 
for attaching the properties of the judg- 
ment-debtors. 


In the question whether the execution 
proceedings before the Civil Judge at 
Allahabad, related only to one property 





* C.A. No. 350 of 1970. 23rd April, 1970. 


[1971 








and therefore the decree-holders would 
not be entitled to claim benefit of exclu- 
sion of time by reason of partial stay of 
execution proceedings at Allahabad. 


Held that, there was no evidence that 
the judgment-debtors were possessed of 
other properties in Allahabad, where the 
decree wos being executed. The decree- 
holders were restrained by injunction 
issued by the Allahabad High Court 
from executing the decree and were 
therefore entitled to claim the benefit of 
section 15 of the Limitation Act in respect 
of the period of stay of execution of the 


decree [Paras. 12 and 14.] 
(B) Limitation Act (IX of 1908), 
section 15—Interpretation— ‘ Prescribed’, 


meaning of—The word ‘prescribed’, if applied 
to limitation prescribed in section 48 of the 
Civil Procedure Code. 


In section 15 of the Limitation Act, 
1908, it is enacted that computing the 
period of limitation prescribed for any 
suit or application for a decree execution 
of which been stayed by injunction, 
the time of the continuance of the injunc- 
tion shall be excluded. On the question 
whether the word ‘prescribed’ occurring 
in section 15 could apply to cases of 
limitation prescribed by the First 
Schedule to the Limitation Act, 1908, 
with the result that the benefit of exclu- 
sion of time by reason of operation of 
stay could not be availed of in cases of 
limitation prescribed by section 48 of 
the Code of Civil Procedure, 


Held that, the expression ‘prescribed’ in 
section 15 (1) of the Limitation Act 
but also to limitation prescribed in the 
First Schedule to the Limitation Act, but 
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also to limitation prescribed in general 
statutes like the Code of Civil Procedure. 


[Para. 17.] 


(C) Res judicata—Revival of the execution 
proceedings after the stay of them by an order 
of injunction issued by the High Court— 
Judgment-debtor asking only for setting aside 
the sale—JFudgment-debtor, if barred from 
questioning the revival of execution proceedings. 


In the present case, there was stay of 
execution proceedings. On 13th May, 
1950, the execution proceedings were 
revived. The judgment-debtors did not 
challenge the order dated 13th May, 
1950. On the contrary they asked for 
setting aside the sale on the basis of 
revival of execution proceedings. The 
revival of execution was not challenged 
and the judgment-debtors are thereby 
barred by the principle of res judicata from 
questioning directly or indirectly the 
order dated 13th May, 1950, reviving 
the execution proceedings. [Para. 18.] 


Appeal by Special Leave from the Judg- 
ment and Order dated the 21st March, 
1966 of the Madras High Court in O.S. 
Appeal No. 11 of 1962.* 


B. R.L. Iyengar, Senior Advocate, 
(M.V. Goswami, S. R. Agarwala, A. T. M. 
Sampath and E. C. Agarwala, Advocates, 
with him), for Appellant. 


U. P. Singh, Santok Singh, Ugra Shankar 
Prasad and Shiva Pujan, Advocates, for 
Respondent No. 1. 


S. P. Sinha, Senior Advocate, (M. I. 
Khowaja, Advocate, with him), for 
Respondents Nos, 2 and 3. 


The Judgment of the Court was delivered 
by 


Ray, 7.—This appeal is by Special Leave 
from the judgment dated 21st March, 
1966 of the Madras High Court dismissing 
the appeal preferred by the appellant 
against the decree-holders’ application 
for execution of the decree. 


2. The appellant is one of the judgment- 
debtors brought on record as legal repre- 
sentative of a deceased judgment-debtor 
Lala Baijnath Prasad. Respondent No. 1 
Lakshman Prasad Gupta was one of the 
plaintiffs. Pratap Chand and Basudeb 


* (1966) 2 M.L.J. 235: 79 L.W. 409, 
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Prasad respondents Nos. 2 and 3 respec- 
tively are the sons of a judgment-debtor 
Girdharilal Agarwala. 


3. The plaintiff-respondent Lakshman 
Prasad Gupta was married to the sister 
of Lala Bansilal. Bansilal belonged to the 
joint family which consisted inter alia of the 
appellant’s father. There were five 
branches of the said joint family of the 
judgment-debtors, three whereof were at 
Banaras, Calcutta and Naini and the 
other two were the branches of the descen- 
dants of Mohanlal and of Lala Baijnath 
Prasad, father of the appellant, respec- 
tively, The said joint family had valu- 
able properties in and around the town 
of Arrah in Bihar. There are alleged to 
be valuable properties of the joint family 
also at Allahabad, Banaras, Bombay, 
Calcutta and Madras. 


4. Some time in the year 1926 Lala 
Pratap Chand, one of the descendants 
of Mohanlal who was a grand-uncle of 
Lala Bansilal filed a partition suit in the 
Court of the Subordinate Judge at 
Allahabad. A preliminary decree was 
passed in the said partition suit on 14th 
February, 1927. An appeal was preferred 
and it was dismissed. An amicable 
settlement was arrived at in the parti- 
tion suiton 13th January, 1931, for parti- 
tion of the properties into five equal lots 
and allotment of the shares. Thereafter 
a Commissioner was appointed in the 
partition suit to go into accounts and 
prepare five lots. The branches inter 
se raised disputes as to liability for loans 
alleged against the joint family. The 
Commissioner prepared his report on 
18th May, 1936. Final decree was passed 
on 13th January, 1939. An appeal was 
preferred against the said final decree in 
the partition suit to the High Court at 
Allahabad The appeal was disposed on 
6th December, 1949. 


5. The plaintiff Lakshman Prasad Gupta 
and six others filed Suit No. 76 of 1937, 
in the Court of the First Subordinate 
Judge at Arrah in Bihar and obtained a 
decree on 20th July, 1938, for Rs. 18,540 
and for costs Rs, 1,840/4 aggregating 
Rs. 20,380/4. This decree was against 
Banwarilal and other members of the 
joint family to which the appellant’s 
father belonged. The decree was trans- 
ferred from Arrah to the Court of the 
Civil Judge at Allahabad where on 


m 


2nd June, 1941, the decree-holder com- 
menced execution proceedings marked 
as Execution Petition No. 38 of 1941. 
In that execution petition the decree- 
holders prayed for attachment and sale of 
Shri Krishna Desi Sugar Works at Jhusi 
known as the Jhusi Sugar Mills in the 
District of Allahabad which belonged to 
the joint family. 


6. The execution proceedings were 
according 'to the decree-holders stayed 
under orders of the Allahabad High 
Court and after the stay order was 
vacated the execution proceedings were 
revived on 13th May, 1950. The Jhusi 
Sugar Mill was attached on 11th July, 
1952 and it was sold on 19th February, 
1955. The sale was set side on 31st 
May, 1955, pursuant to objections of the 
judgment-debtors that the Jhusi Sugar 
Mill could not-be sold because of the 
rovisions ‘of the U. P. Encumbered 

tates Act, 1934. It may be stated 
here that some time in the month 
of September, 1935, Baijnath Prasad 
filed an application before the Collector 
of Allahabad for protection and relief 
under the’ U. P. Encumbered Estates 
Act of 1934 and it was registered as 
Encumbered Estates Suit No. 25 of 1935. 


7. Thereafter the decree-holders on 17th 
March, 1956, made an application in the 
Arrah Court for transfer of the decree. 
On 6th June, 1956, the Subordinate Judge 
at Arrah transferred the decree to the 
Madras High Court. On 13th August, 
1956, the ‘decree-holders filed in the 
Madras High Court an application for 
attaching the properties of the joint 
family. This application in the Madras 
High Court is the subject-matter of the 
present appeal. 


8. The matter was heard first by the 
Master of ‘the High Court of Madras 
who held that the application for execu- 
tion was barred by limitation. An appeal 
from the decision of the Master was heard 
by the learned Single Judge of the Madras 
High Court, who held that the application 
was not within the mischief of bar of 
limitation, Thereafter Letters Patent 
Appeal was heard by a Division Bench 
of the Madras High Court. The appeal 
is from the Bench decision upholding the 
judgment of the learned Single Judge, 


9.. Before the Master of the Madras 
High Court the contention on behalf 
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of the judgment-debtors was that the 
decree was passed on 2oth July, 1938 and 
therefore the execution petition filed on 
1gth August, 1956, was barred by limita- 
tion. The decree-holders on the other 
hand contended that the execution of 
the decree which commenced on 2nd 
June, 1941, before the Civil Judge at 
Allahabad was stayed till the end of 1949- 
and was revived on 13th May, 1950 and 
finally disposed on 31st May, 1955, and, 
therefore, the execution petition filed on 
13th August, 1956 was within time. The 
Master held that the decree-holders had 
failed to prove as to from what point of 
time the execution of the decree was stayed 
pursuant to the order of the Allahabad 
High Court and also the time when the 
stay was vacated. The application for 
execution was tberefore found by the 
Master of the Madras High Court to 
be barred by limitation. 


10. The learned Single Judge of the 
Madras High Court referred to the revi- 
val of execution proceedings before the 

Civil Judge at Allahabad on 13th May, 
1950 and also the finding of the Civil 
Judge at Allahabad who in passing the 
final order on 31st May, 1955, setting aside 
the sale of the Jhusi Sugar Mill stated 
that the execution proceedings were stayed 
by orders of the High Court at Allahabad. 
The Civil Judge at Allahabad set aside 
the sale because of the mandatory pro 

visions of sections 7 (2) and 9 (5) of the 
U.P. Encumbered Estates Act. The 
Madras High Court placed reliance on 
Exhibits P-2, P-3 and P-3-A on the ques- 
tion of stay of execution proceedings. 
It may also be stated here that the judg- 
ment-debtor did not dispute the tran- 
slation of those Exhibits P-3 and P-3-A. 
The Exhibits set out the orders of the 
Civil Judge at Allahabad. Exhibit P-2 
is the judgment dated grst May, 1955, 
passed by the Civil Judge setting aside 
the sale of the Jhusi Sugar Mill. Exhibits 
P-3 and P-3-A comprise the orders passed 
by the Civil Judge. The three relevant 
orders in Exhibits P-3 and P-3A are 
dated 18th August, 1941, 23rd August, 
1941 and goth August, 1941 in the said 
execution proceedings. 


11. The order dated 18th August, 1941 
was to the effect that the receivers were 
to be informed about the execution 
proceedings and their objections, if any. 
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The receivers were the receivers in the 
partition suit No. 4 of 1926. The said 
order further recited that the orders of 
the High Court at Allahabad in the 
partition suit were also received in the 
executing Court. The order dated 23rd 
August, 1941, recited that the execution 
application of the decree-holder was 
presented in the presence of the lawyers 
of the decree-holder and the receivers. 
Further, the order was that the request 
for permission should be submitted in 
suit No. 4 of 1926, namely, the partition 
suit of the defendants, judgment-debtors. 
The order dated goth August, 1941, 
recorded by the Civil Judge at Allahabad 


was inter alia as follows: — 


“The proceedings remain stopped on 
account of the injunction of the High 
Court. Hence it was ordered that 
receivers should be informed accord- 
ingly. Further steps will be taken after 
getting permission.” 


These orders are relied on by the decree- 
holder to substantiate the case of stay 
of execution proceedings. 


12. The contention which was advanced 
before the Madras High Court and 
repeated in this Court was that 
there was no absolute stay of the 
execution of the decree. It was ampli- 
fied to mean that the execution proceed- 
ings before the Civil Judge at Allahabad 
related only to one property and therefore 
the decree-holders would not be entitled 
to claim benefit of exclusion of time by 
reason of partial stay of execution proceed- 
ings at Allahabad. The Madras High 
Court rightly found that there was no 
evidence that the judgment-debtors were 
possessed of other properties in Allahabad 
where the decree was being executed. 
The Madras High Court rightly held that 
the decree-holders were restrained by 
injunction issued by the Allahabad High 
Court from executing the decree and 
were therefore entitled to claim the 
benefit of section 15 of the Limitation Act 
in respect of the period of stay of execution 
of the decree. 


13. It was contended by Counsel for 
the appellant that the decree-holders 
could start execution proceedings . in 
Madras or in other States where the 
judgment-debtors had properties. Simul- 
taneous execution proceeding in more 
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laces than one is possible but the power 
is used sparingly in exceptional cases by 
imposing proper terms so that hardship 
does not occur to judgment-debtors by 
allowing several attachments to be pro- 
ceeded with at the same time. In the 
present case, however, the important 
features are that a partition suit was 
instituted in the year 1926 among the 
defendants and receivers were appointed 
of the properties. The judgment of the 
Allahabad High Court dated 6th 
December, 1949, disposing the appeals 
filed by the parties in the partition suit 
directed inter alia ‘‘that the parties will be 
put in possession of the immovable pro- 
perties at once, but the two receivers 
will be legally discharged only after they 
have accounted for the period they were 
in charge of the properties.” Counsel 
for the decree-holder rightly relied on 
this portion of the judgment of the 
Allahabad High Court that this would 
fortify the construction that there was 
stay of execution of the decree. 


14. In the present case, the effect of 
the order passed by the Allahabad 
High Court was recorded by the Civil 
Judge, Allahabad in his judgment dated 
gist May, 1955, to amount to stay of 
execution proceedings. The order of the 
Civil Judge, Allahabad dated goth 
August, 1941 was that “proceedings 
remain stopped on account of the injunc- 
tion order issued by the High Court.” 
In the Madras High Court the parties 
proceeded on the basis of the order as 
recorded by the Civil Judge at Allahabad. 
The order indicates that the. stay of 
execution proceedings was in unqualified 
terms, namely, that the execution pro- 
ceedings were stopped. It is not possible 
to spell out any order of partial stay in 
the facts and circumstances of the present 
case as was contended by Counsel for 
the appellant. The order is on the 
contrary to the effect that there was an 
absolute stay of execution proceedings. 
It is, therefore, manifest that the execu- 
tion proceedings before the Civil Judge 
at Allahabad were stayed and the decree- 
holder was rightly found by the Madras 
High Court to the benefit of exclusion of 
time during which the execution was 


stayed. 


15. Though the judgment-debtors did 
not question before the Master of the 
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Madras High Court the bona fides of 
the decree-holder in prosecuting the 
execution proceedings, that contention 
was advanced before the learned Single 
Judge of the Madras High Court. The 
learned Single Judge of the Madras 
High Court held that the decree-holders 
commenced execution proceedings for sale 
of the Jhusi Sugar Mill for realisation of 
the decretal amount but the attempt of 
the decree-holder failed because of the 
objections of the judgment-debtors under 
the provisions of the U.P. Encumbered 
Estates Act. The sale was set aside by 
reason of the mandatory provisions of the 
statute. The learned Single Judge of 
the Madras High Court rightly held that 
the decree-holders prosecuted the execu- 
tion case in good faith and with due 
diligence and were entitled to protection 
under section 14 of the Limitation Act, 


16. Before the Division Bench of the 
Madras High Court no argument was 
advanced touching the bona fides or good 
faith with which the execution proceed- 
ings were carried on. Counsel for the 
appellant repeated the contention that 
the decree-holders were guilty of lack 
of good faith and diligence. It is not 
open to the judgment-debtors to advance 
that contention having abandoned the 
same before the Division Bench of the 
Madras High Court. We are further- 
more of opinion that the conclusion of the 
learned Single Judge of the Madras 
High Court on that point is correct. 


17. The other question which arises 
before the Madras High Court was 
whether section 15 of the Limitation 
Act, 1908, would apply to limitation 
prescribed in statutes other than the 
Limitation Act. Section 48 of the Code 
of Civil Procedure, until its amendment 
on the passing of the Limitation Act, 
1963, enacted that the decrees of the 
Civil Courts were to be executed within 
12 years and not after that. The, present 
case is governed by section 48 of the 
Code of Civil Procedure as it stood prior 
to the deletion of that section along with 
the passing of the Limitation Act, 1963. 
In section 15 of the Limitation Act, 1908, 
it is enacted that in computing the 
period of limitation prescribed for any 
suit or application for a decree execution 
of which has been stayed by injunction, 
the time of the continuance of the in- 
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junction shall be excluded. In thej 
Madras High Court it was argued that 
the word ‘prescribed’ occurring in section 
15 of the Limitation Act could apply 
only to cases of limitation prescribed by 
the First Schedule to the Limitation 
Act, 1908, with the result that the benefit 
of exclusion of time by reason of operation 
of stay could not be availed of in cases of 
limitation prescribed by section 48 of the 
Code of Civil Procedure. The Madras 
High Court relied on the decision in 
Kandaswami Pillai v, Kannappa Chetty}, 
which held that the expression ‘pres- 
cribed’ in section 15 (1) of the Limita- 
tion Act would apply not only to limita- 
tion prescribed in the First Schedule to 
the Limitation Act but also to limitation 
prescribed in general statutes like th 

Code of Civil Procedure. That is the 
correct statement of law and Counsel for 
the appellant did not advance any con- 
tention to the contrary. It may, how- 
ever, be stated that the effect of section 48 
of the Code of Civil Procedure is not 
to supersede the law of limitation with 
regard to execution of decrees. The 
Limitation Act prescribes a period of 
limitation for execution of decrees. Sec- 
tion of the Code of Civil Procedure 
dealt with the maximum limit of time 
provided for execution, but it did not 
prescribe the period within which each 
application for execution was to be made 
An application for execution was to be 
made within three years from any of the 
dates mentioned in the third column of 
Article 182 of the Limitation Act, 1908. 
An application for execution of a decree 
would first have to satisfy Article 182 
and it would also have to be found out 
as to whether section 48 of the Code of 
Civil Procedure operated as a further bar. 


18. In the present case, there was stay 
of execution proceedings. On 13th May, 
1950, the execution proceedings were 
revived, The judgment-debtors did not 
challenge the order dated 13th May, 1950. 
The judgment-debtors impeached the sale 
only on a ground covered by the U.P. 
Encumbered Estates Act, 1934. The 
judgment-debtor further in impeaching the 
sale of Jhusi Sugar Mill did not advance 
before the Civil Judge at Allahabad any 
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contention that any of the orders of the 
Civil Judge at Allahabad reviving the 
execution proceedings, attaching the Jhusi 
Sugar Mill and directing the sale of the 
Sugar Mill was barred by limitation. 
The principle of res judicata applies to 
execution proceedings. The judgment- 
debtors in the present case did not raise 
any objection as to limitation in regard to 
execution of the decree before the Civil 
Judge at Allahabad. On the contrary 
the judgment-debtors asked for setting 
aside the sale on the basis of revival of 
jexecution proceedings. The revival of 
execution was not challenged and the 
judgment-debtors are thereby barred by 
the principle of res judicata from ques- 
tioning directly or indirectly the order 
dated 13th May, 1950, reviving the execu- 
tion proceedings. 


19, When the appellant made the appli- 
cation for Special Leave, the appellant 
referred to an affidavit affirmed by the 
appellant’s father on 12th February, 1957, 
m the execution proceedings in the 
Madras High Court. The copy of the 
said affidavit annexed to the petition 
for Special Leave in this Court isin seven 
paragraphs. In paragraph 6 of the said 
affidavit it is alleged that the decree is 
against five branches and the plaintiff 
Lakshman Prasad in collusion with the 
other branches excluded the other four 
branches and chose to proceed only 
against the appellant’s branch though the 
other four branches were possessed of vast 
properties, The further allegations in 
paragraph 6 of the said affidavit are that 
the object of the plaintiff is to harass 
only one branch and the application is 
not bona fide. The plaintiff-respondent in 
answer to the petition for Special Leave 
affirmed an affidavit in this Court that 
paragraph 6 in the said affidavit was an 
interpolation and was not at all in exis- 
tence in the affidavit filed in the Madras 
High Court. The  plaintiff-respondent 
obtained a photostat copy of the said 
affidavit filed in the Madras High Court. 
The photostat copy established that 
paragraph 6 was not there and further 
that the affidavit was affirmed at Allaha- 
bad on 12th February, 1957 and not at 
Madras. Furthermore, the affidavit was 
explained to the deponent Baijnath, 
Prasad as will appear from the photostat 
copy as annexed to the petition whereas 
in the copy annexed to the petition for 
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Special Leave there was no such state- 
ment. It is a serious matter that the 
appellant asked for relief on the basis of 
false copies of affidavits. An explanation 
was suggested in the affidavit of the appel- 
‘ant that the copy was annexed in accord- 
ance with the draft that had been sent by 
the Madras lawyer. It is beyond com- 
prehension as to how an incorrect copy 
would be sent by the Madras lawyer. 
Counsel for the appellant realised the 
gravity of the situation and conceded that 
the matter should be proceeded with 
on the basis as if paragraph 6 did not 
exist. The appellant is guilty of 
lack of uberrimae fidei. We have 
therefore proceeded on the basis that 
paragraph 6 did not exist in the copy of 
the said affidavit. 


20. The Madras High Court upheld the 
order of the learned Single Judge entitling 
the decree-holder to the exclusion of the 
period spent in prosecuting prior infruc- 
tuous execution proceedings before the 
Civil Judge at Allahabad. The decree- 
holder was allowed to proceed with the 
execution proceedings and the Madras 
High Court remitted the matter to the 
Master to consider the questions indicated 
in the judgment and the judgment-debtors 
were allowed to raise objections to the 
executability of the decree apart from 
that of limitation as indicated in the 
judgment of the learned Single Judge. 
We are of opinion that the Madras High 
Court is right in holding that the decree- 
holder is entitled to the benefit of ex- 
clusion of time during which the execu- 
tion proceedings were stayed by the order 
of the Allahabad High Court and the 
decree-holder proceeded with the said 
execution proceedings in good faith and 
with due diligence. 


21. For these reasons we are of opinion 
that the appeal fails. The appellant will 
pay the costs to the respondents. 


VMK. —— Appeal dismissed. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PrEsENT.—F. C. Shah and A. N. Grover, FF. 


The Guntur Municipal Council 
i -. Appellant* 


U. 


The Gantar Town Ratepayers Asso- 
ciation, etc. .. Respondents. 


Madras District Municipalities Act (V of 
1920), section 82 (2)—Annual value of Build- 
ings under-—Determination of—Municipality 
if has to look to and is bound by fair rent 
payable under the Rent Control Act. 


Section 82 (2) of the Madras District 
Municipalities Act makes provisions for 
the fixation of annual value according to 
the rent at which lands and buildings 
may reasonably be expected to be let 
from month to month or from year to 
year less the specified deduction. The 
test essentially is what rent the premises 
can lawfully fetch iflet out to a hypothe- 
tical tenant. The municipality is thus 
not free to assess any arbitrary annual 
value and has to look to and is bound by 
the fair or'the standard rent which would 
be payable for a particular premises 
under thé Rent Control Act in force. 
In this respect no distiction can be made 
between buildings the fair rent of which 
has been actually fixed under the Rent 
Control Act and those in respect of 
which no,such rent has been fixed. 
(Paras. 4 and 5.]. 
Appeals by Special Leave from the Judg- 
ment and Decree dated the 3rd December, 
1965 of the Andhra Pradesh High Court 
in Second Appeals Nos. 367, 368 and 
369 of 1962. 
B. V. Subrahmanyam, Senior Advocate 
ss V. Rangam, Advocate, with him), 
or Appellant (In all the Appeals). 
M. Natesan, Senior Advocate (K. Jayaram 
Advocate, with him), for Respondents 
(In all the Appeals). 


The Judgment of the Court was delivered 
by 
Grover, F.—These appeals have been 


brought by Special Leave from a judgment 
of the Andhra Pradesh High Court. 





* C, As. Nos. 1650 to 1652 of 1966. 
18th September, 1970. 


MUNICIPAL COUNCIL V. TOWN RATEPAYER’S ASSN. (Grover, J.). 7 


2. Three suits, namely, O.S. Nos. 222, 
223 and 466 of 1960, were filed in the 
Guntur Court in which the relief claimed 
was for a declaration that the general 
revision of the rental values of the houses 
and buildings effected by the Guntur 
Municipality in the year 1960, 
for the purpose of assessment of tax was 
ultra vires and illegal and for a conse- 
quential relief of a permanent injunction 
retraining the municipality from acting 
on the special notices issued to the tax- 
payers. 

3. Section 81 of the Madras District 
Municipalities Act, 1920, hereinafter 
called the “Municipalities Act” gives the 
description and classes of property tax 
and other taxes leviable by the munici- 
pality. Section 82 gives the method of 
assessment. It is provided by sub-section 
(2) of that section that the annual value 
of lands and buildings shall be deemed 
to be the gross annual rent at which they 
may reasonably be expected to let from 
month to month or from year to year less 
certain deductions. The District Munsif 
by a common judgment delivered in the 
three suits held that the annual value had 
to be computed in the context of the 
rent that was payable under the Rent 
Control legislation. The suits were 
decreed and a declaration was granted 
that the general revision made by the 
Guntur Municipality in 1960 by increasing 
the rental value of houses to more than 
the rental value which prevailed on the 
dates provided in the Rent Control Acts 
in force prior to 1960 was ultra vires and 
illegal and permanent injunctions were 
granted restraining the municipality from 
acting upon the special demand notices 
issued to the rate-payaers and from 
collecting the enhanced tax. Appeals 
were filed and the first appellate Court 
substantially upheld the judgment of 
the trial Court though certain modifi- 
cations were made in the decrees passed 
by that Court. Appeals were ah to 
the High Court but the same were dis- 
missed. 


4. The only point which we are called 
upon to decide is whether before the 
fixation of.a fair rent of any premises the 
municipality was bound to make assess- 
ment in the light of the provisions con- 
tained in the Rent Acts. A subsidiary 
question has also arisen whether the 
Courts below were justified in referring to 
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and passing the decree keeping in view 
the Rent Acts which were in force prior 
to the enactment of the Andhra Pradesh 
Buildings (Lease Rent and Eviction) 
Control Act, 1960, hereinafter called the 
“Act”. Nowsection 82 (2) ofthe Munici- 
palities Act, as stated before, makes pro- 
vision for the fixation of annual value 
according to the rent at which lands and 
buildings may reasonably be expected to 
be let from month to month or from year 
to year less the specified deduction. The 
test essentially is what rent the premises 
can lawfully fetch if let out to a hypothe- 
tical tenant. The municipality is thus 
not free to assess any arbitrary annual 
value and has to look to and is bound by 
the fair or the standard rent which would 
be payable for a particular premises 
under the Rent Act in force during the 
year of assessment. In The Corporation of 
Calcutta v. Sm. Padma Debi and others?, 
it was held that on a fair reading of the 
express provisions of section 127 (a) 
of the Calcutta Municipal Act, 1923, the 
annual rent could not be fixed higher 
than the standard rent under the Rent 
Control Act. There the Rent Control 
Act of 1950, came into force before the 
assessment was finally determined and it 
was observed that the Corporation had no 
power to fix the annual valuation of the 
premises higher than the standard rent 
under that Act. The learned Counsel 
for the appellant has not made any 
attempt nor indeed he could do so to 
contest the above view. What has been 
stressed by him is that section 7 of the 
Act makes it clear that it is only after the 
fixation of the fair rent of a building that 
the landlord is debarred from claiming 
or receiving the payment of any amount 
in excess of such fair rent. It is urged 
that so long as the fair rent of a building 
or premises is not fixed the assessment 
of valuation by a municipality need not 
be limited or governed by the measure 
provided by the provisions of the Act 
for determination of fair rent. Logically 
such buildings or premises as are not let 
out to a tenant and are in the AER Em 
tion of the landlords would also fall withi 
the same principle if no fair rent has ever 
been fixed in respect of them. 


5. We are unable to agree that on the 
language of section 82 (2) of the Munici- 
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palities Act any distinction can be made 
between buildings the fair rent of which 
has been actually fixed by the Gontroller 
and those in respect of which no such rent 
has been fixed. It is perfectly elear that 
the landlord cannot lawfully expect to 
get more rent than the fair rent which is 
payable in accordance with the principles 
laid down in the Act. The assessment o 

valuation must take into account th 

measure of fair rent as determinabl 

under the Act. Itmay be that where the 
Controller has not fixed the fair rent the 
municipal authorities will have to arrive 
at their own figure of fair rent but that 
can be done without any difficulty by 
keeping in view the principles laid down 
in section 4 of the Act for determination 
of fair rent. This would of course be 
with regard to the assessment of valuation 
for the period subsequent to the coming 
into force of the Act. For the prior 
period it would be the Rent Act in 
force during the year of assessment in 
the light of the provisions of which the 
figure of the fair rent would have to be 
determined and assessment made accord 


ingly. 


6. There is a good deal of confusion in 
the judgments of the trial Court and the 
first appellate Court with regard to the 
the Rent Acts the provisions of which 
would have to be kept in view for the 
assessment of valuation for the purpose of 
section 82 (2) of the Municipalities Act. 
The decrees which have been granted 
suffer from the same infirmity. It has 
been pointed out by the learned Counsel 
for the respondents that according to the 
rules contained in the fourth Schedule to 
the Municipalities Act, the assessment 
books have to be revised once in every 
five years and the quinquennial assess- 
ment thus made ensures for that period. 
But it appears from the rules that a 
procedure has been prescribed for chang- 
ing the assessment whenever a case is 
made out for doing so. We are not con- 
cerned with the procedural difficulties 
which may be exper:enced; we have to 
declare what the law is and as appears 
to be sell settled the assessment of valua- 
tion for the purpose of tax must be made 
in accordance with and in the light of 
the provisions of the Rent Act which 
would be in force during the period of 
assessment, 
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7. In the result the decrees which have 
been granted are hereby modified by 
declaring that the general revision made 
by the Guntur Municipality by increasing 
the rental valuation of houses and build- 
ings beyond the fair rent determinable 
under the Rent Actin force for the period 
of assessment shall be illegal and ultra 
vires and a permanent injunction shall 
issue restraining the municipality from 
realizing any amount in excess of such 
tax which may be found due on the valua- 
tion fixed according to the principles laid 
down in our judgment. In view of the 
entire circumstances the parties are left 
to bear their own costs in this Court. 
V.K. Appeals dismissed. 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
Present :—7.M. Shelat and C.A. Vaidia- 
lingam, FF. 
Vizagapatnam Dock Labour Board 
-- <Appellant* 





U. 


Stevedores Association, 
and others oe A 
(A) Dock Workers (Regulation of. ne) 
Act, (IX of 1948), sections 2, 3> 5, 5-4, 
and 5-B and the Vizagapatnam Dock Workers 
[Regulation of Employment] Scheme (1959), 
clauses 2, 7, 9, 11, 14, 18, 30, 31, 33, 37, 
43, 44, 46, 51 and 53—Scope—Employer- 
employee relationship, if exists between the Dock 
Labour Board. and the dock labour workmen. 


From the various provisions of the Act 
and the Dock Workers (Regulation of 
Employment) Act, 1948, and the Vizaga- 
patnam Dock Workers (Regulation of 
Employment) Scheme, 1959, it is 
evident that the Dock Labour Board 
is a statutory body charged with the 
duty of administering the Scheme, 
the object of which is to ensure greater’ 
regularity of employment for workers and 
to secure that an adequate number of dock 
workers are available for the efficient per- 
formance of: dock work, The Board is 
an autonomous body, competent to deter- 
mine and prescribe the wages, allowances 
and other conditions of service of the 
dock workers. The purport of the 
Scheme is that the entire body of workers 
should be under the control and supervi- 


Vishakhapatnam 
Respondents 
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sion of the Board. The registered employ- 
yers are allocated monthly workers by the 
Administrative Body and the Administra- 
tive Body supplies whenever necessary, 
the labour force to the stevedores from 
the reserve pool. The workmen who are 
allotted to the registered employers are 
to do the work under the confrol and 
supervision of the registered employers 
and to act under their directions. The 
registered employers pay the wages due to 
the workers to the Administrative Body 
and the latter, in turn, as agent of the 
registered employers, pay them over to 
the concerned workmen. All these cir- 
cumstances, prima facie, establish that 
the Board cannot be considered to be the 
employer of the dock labour workmen. 
It is true that the functions of recruitment 
and registration of the dock labour force, 
fixation of wages and dearness allowance, 
payment of workmen’s compensation, 
taking ofdisciplinary action and prohibi- 


tion against the employment of workmen 
who are not registered with the Board are 
discharged by the Board under the Scheme. 


But on that account, the Board does not 
become the employer of the dock labour 
workmen. In fact the various provisions 
referred in the Scheme, clearly show that 
the registered employer to whom the 
labour force is allotted by the Board is the 
employer whose work of loading or unload- 
ing of ships is done by the dock work.7s 
allotted to them. [Paras. 23, 24 and 25] 
(B) Dock Workers (Registration of Employ- 


. ment) Act (IX of 1948) and Vizagapatnam 


Dock Workers Schems, 1959—Claim for 
works by dock workers union against Stevedores 
Association and its members—Board made a 
party—Board ts not the employer—Nor does it 
carry on an industry—Award against the 
Board—Not proper. 
Having regard to the nature of the claim 
and the averments in the pleadings of the 
Workers Union as also on the is on 
which the Tribunal itself has proceeded 
the claim for bonus has really been made 
aga nst the Stevedores Association and 
its members; as such the Tribnnal was 
not justified in making the Board liable. 
[Paras. 10 and 14.] 
Further, it cannot be stated that the 
Board functioning under the Act and the 
scheme carries on any industry so as to 
attract the provisions of the Industrial 
Disputes Act. As the Board is neither 
the employer nor carries on any industry: 
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the Industrial Tribunal was wrong in 
directing the Board to pay the bonus 
claimed which has to be met by the 
actual employer. [Fara. 30.] 
Appeal by Special Leave from the Award 
dated the 24th May, 1968 of the Indus- 
trial Tribunal, Andhra Pradesh in I.D. 
No. 10 of 1967. 

Niren De, Attorney-General for India, 
(S.K. Dholakia, R.H. Dhebar and S.P. 
Nayar, Advocates, with him), for 
Appellant. 

K. Srinivasamurthy and Naunit Lal, Advo- 
cates, for Respondent Nos, 1 to 12. 
B.P. Maheswari, Advocate, for Respondent 
No. 13. 

The Judgment of the Court was delivered 
by 

Vaidialingam, F.—This appeal, by Special 
Leave, by the Vizagapatam Dock Labour 
Board (hereinafter referred to as the 
Board), is directed against the award, 
dated 24th May, 1968 of the Industrial 
Tribunal, Andhra Pradesh, Hyderabad, 
in I.D. No. 10 of 1967 holding that the 
appellant should pay the dock workers 
employed at Vizagapatam Port bonus for 


the accounting years 1964-65, 1965-66 
and 1966-67. 
2. The Central Government, by its 


order dated 13th April, 1967 referred for 
adjudication, to the said Tribunal, the 
question whether the demand for payment 
of bonus to Dock Labour Board workers, 
employed at Vizagapatnam Port for the 
accounting years 1964-65, 1965-66 and 
1966-67 was justified and, if so, at what 
rate should such bonus be paid. The 
parties to the reference included the 
Board, the Vishakhapatnam Stevedores 
Association, certain individual Stevedores 
and two unions representing workers. 
The two unions were the Port Khalasis 
Union and the Dock Workers Union. 

3. Both the Unions filed statements of 
claim on behalf of their workmen. They 
referred to the demands made by them 
for payment of bonus and the rejection 
ereak by the Board and the Stevedores 
Association. They referred to certain 
agreements having been reached in respect 
of bonus between the workmen and the 
respective Stevedores Associations, in 
Calcutta, Cochin, Madras and Bombay. 
They claimed that the work done by the 
workmen at Vishakhapatnam Port was 
exactly similar to the type of work done 
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by the Stevedores workmen at Bombay, 
Calcutta, Cochin and Madras and that 
therefore their claim for bonus was 
justified. They further referred to the 
fact that the Board and the Stevedores 
Association were all governed by the 
Dock Workers (Regulation of Employ- 
ment) Act, 1948 (IX of 1948) (hereinafter 
referred to as the Act) and the Vizaga- 
patam Dock Workers (Regulation of 
Employment) Scheme, 1959 (hereinafter 
referred to as the Scheme), framed there- 
under. The said Scheme is similar to the 
Scheme obtaining in the areas where a 
settlementhad been entered into regarding 
bonus and the relationship between the 
Stevedores and the Dock Labour Board 
was also the same in all ports. The 
Unions claimed bonus at 14 paise per 
ton for 1964-65, 15 paise per ton for 
1965-66 and 16 paise per ton for 1966-67. 


4. The Vishakhapatnam Stevedores Asso- 
ciation and its member Stevedores filed 
statements contesting the claim of the 
workmen. After referring to some of the 
provisions of the Act and the Scheme, 
the Association urged that the Dock 
workers were the workmen of the Board 
as all the ingredients of master and servant 
existed as between the Board and the 
dock workers. The Association further 
urged that the dock labour workers 
were not the employees of the Stevedores 
and, as such no claims for bonus could 
be made as against the Stevedores Asso- 
ciation or its members. The Association 
further pleaded that it was an umneces- 
sary p to the reference and the 
workmen had no claim as against it in 
view of the fact that the Association or 
its members were not the employers of 
the dock workers. They also contested 
the claim of the workmen on merits. 


5. The Board, represented by its 
Chairman, filed a written statement con- 
testing the claim of the Stevedores that 
they were not the employers of the dock 
workers. The Board claimed that it 
was a statutory body constituted under 
the Act and governed by the statutory 
Scheme in the discharge of its statutory 
functions. According to it none of the 
functions discharged by it under the 
Act or the Scheme could be characterised 
as ‘carrying on of an industry’ so as to 
attract the provisions of the Industrial 
Disputes Act. On the other hand, the 
Board urged that it was the Stevedores and 
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their Association that carried on the 
stevedoring industry during the years for 
which a claim for bonus was made by the 
workmen ‘and therefore, if at all, the 
liability for payment of bonus should be 
that of the Stevedores and their Associ- 
ation. It further urged that the claim, 
having been made by the workmen 
against the Stevedores, the latter should not 
be allowed to convert the said claim into 
one against the Board. The Board also 
further pleaded that it was nota neces- 
sary or proper party to the dispute. It 
filed an additional written statement 
pointing out that the Vishakhapatnam 
Stevedores ‘Association had been appoin- 
ted by the Central Government as the 
Administrative Body for the purpose of 
carrying on the day-to-day administra- 
tion of the Scheme and that the said 
Administrative Body is deemed to act 
as an ¢gent for the employers, as would 
be evident from the Scheme. After 
referring to the functions of the Adminis- 
trative Body under the Scheme, the Board 
claimed that it had no further part to 
play in the proceedings before the 
Tribunal. 


6. The Industrial Tribunal, after refer- 
ring to the nature of the duties ormed 
by the Board as well as the Stevedores 
Association’ and its members and their 
relationship with the Dock Labour 
Boards, held that it is the Board that is 
the employer of the dock workers and 
that the Board is liable for meeting the 
claim for ‘bonus. The Tribunal has 
proceeded on the basis that the bonus 
claim by ‘the workmen is ‘ tonnage 
bonus’ because while loading or unload- 
ing cargo any particular gang or gangs 
of workmen may not be working 
continuously for a given period for a 
particular Stevedore and therefore the 
bonus that has to be paid to the dock 
workers must be on the basis of the 
tonnage handled by them. The Tribu- 
nal then considered the rate at which 
bonus is to be awarded for the three years, 
Ultimately it has held that the demand 
for bonus by the workmen for the three 
rs in question is justified and it has to 
be paid by the Board at the rate of 13 
paise per ton for the year 1964-65, at 
I4 paise per ton for the year 1965-66 and 
at 15 paise per ton for the year 1966-67. 


7. The learned Attorney-General, on 
behalf of the appellant, raised two 


contentions: (i) That the Tribunal has 
acted illegally and without jurisdiction 
in making the Board liable for payment 
of bonus when the claim of the workmen 
for such payment was against the Steve- 
dores Association and its members; and 
(ti) having due regard to the provisions 
of the Act and the Scheme and the func- 
tions discharged by the Board, the Tribu- 
nal should have held that there is no 
employer-employee relationship between 
the Board and the dock labour work- 
men and, as such the Board could not 
be made liable for the claim, 

8. Regarding the first contention, the 
learned Attorney-General invited our 
attention to the nature of the claim made 
by the two unions as well as the dis- 
cussion contained in respect of such 
claim in the award. The Attorney- 
General also referred us to the plea taken 
by the Board in its written statement that 
a claim exclusively made by the dock 
workers as against the Stevedores should 
not be allowed by the Stevedores to be 
converted into a claim made as inst 
the Board and that no award could be 
passed against the Board contrary to the 
claim of the workmen themselves. 

9. Mr. K. Srinivasamurthy, learned 
Counsel appearing for the Stevedores 
Association, hal that the claim by the 
unions was for payment of bonus against 
the Board and therefore the Board has 
been properly made liable. Alternatively 
the Counsel urged that the claim by the 
unions was for payment of bonus and 
the Tribunal was perfectly justified in 
considering which party was liable to 
meet this claim, It was in consideri 
such a claim that the Tribunal had held 
the Board to be liable. 

10. Having due regard to the nature of 
the claim and the basis on which the 
Tribunal itself has proceeded, we are 
satisfied that the claim for bonus has 
been made by the unions specifically 
against the Stevedores Association and 
its members and, as such, the Tribunal 
was not justified in making the Board’ 
liable. 

li. In the statement of claim filed by 
the Port Khalasis Union, in paragraph 
2 it is stated that since the Stevedores 
ae the registered employers of the 
Dock Labour Board, the bonus should 
be settled by the Stevedores Association 
only. In paragraph 14 the Union has 
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stated that the plea of the Stevedores at 
Vishakhapatnam that they are not con- 
cerned with the demand for bonus since 
the workers are registered with the Dock 
Labour Board is wrong, baseless and 
aimed at confusing the issue. After 
referring to the agreements arrived at 
between the Stevedores workmen and 
the Stevedores at Bombay, Calcutta, 
Cochin and Madras, the Union has 
stated in paragraph 15 that the Stevedores 
at Vishakhapatnam Port are in no way 
different and they cannot disclaim their 
responsibilities for payment of bonus to 
the workmen. 

12. Similarly, the Dock Workers Union 
in its statement, has referred to the fact 
that it has been agitating for many years 
for the introduction of payment of bonus 
as obtaining in Madras, Bombay, Calcutta 
and Cochin. The Union has further 
stated that the Stevedores of Vishakha~- 
patnam are the employers registered in 
the Dock Labour Board as the real 
employers. It has further stated that 
the Stevedore companies are private 
employers who work for a consideration 
and derive large profits out of the 
rine ai and the operations of the 
Stevedore workers. The Stevedores have 
been resisting the claim of the workmen 
for payment of bonus and have been 
postponing consideration of the claim. 
The Union has further stated that pay- 
ment of bonus can be made by the Board 
on behalf of the Stevedores and the 
Stevedoring business is very lucrative and 
profitable. The Union further prayed 
the Tribunal to summon the accounts of 
the Stevedores as the claim of the work- 
men regarding the financial position of 
the Stevedores will be fully found estab- 
lished. 

13. The  Stevedores Association no 
doubt has stated that the dock workers 
are the workmen of the Board as all 
ingredients of master and servant exist 
as between the Board and the dock 
workers. The Board has categorically 
stated in its written statement that the 
dock workers’ claim against the Stevedores 
should not be allowed to be converted 
by the Stevedores into a claim against 
the Board. The Board has further specifi- 
cally pleaded that no award could be 
passed against it contrary to the claim 
made by the dock workers themselves. 
[14. The various averments contained 
in the statements referred to above will. 
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of bonus by the dock workers was essen 
tially and in the main directed against 
the Sievedores Association and its mem- 
bers. Otherwise a reference by the 
Union to the prosperity and lucrative 
business conducted by the Stevedores 
and the large profits made by them will 
have no relevancy at all. No doubt, here 
and there, there are certain averments 
regarding the Board, but so far as we could 
see, no specific claim for payment of 
bonus as against the Board has been 
made. On the other hand the claim is 
that the Board ‘on behalf of the Stevedores 
in Vishakhapatnam’ can pay the bonus 
claimed by the unions. The statement 
filed by the Stevedores Association also 
makes it clear that they understood the 
claim by the workmen as directed against 
them because it makes various averments 
to establish that the workmen have no 
claim as against them as the Stevedores 
Association or its members are not the 
eraployers of the workmen. The Board 
has specifically stated that a claim 
made against the Stevedores should not 
be converted into a claim made against 
the Board and no award can be passed 
contrary to the claim of the workmen 
themselves. That the Tribunal also 
understood that the claim of the workmen 
was against the Stevedores Association 
and its membersis also evident from the 
statement in para. 4 of the award where 
in the Tribunal observes as follows : 


“ The claimants claim bonus for the 
three years mentioned inthe issue, and 
they claim that it should be paid by 
the Stevedores. They claim that it 
should be paid on the same basis as 
adopted at the other ports viz., Gal- 
cutta, Bombay, Madras and Cochin”. 


That the claim for bonus in the four 
areas referred to above was being met 
by the respective Stevedores Associations 
—though on the basis of agreement— 
is not in dispute. The observation extrac- 
ted earlier shows that the Tribunal has 
also proceeded on the basis that the claim 
by the workmen has to be adjudicated 
upon on the basis that it is the liability 
of the Stevedores. But, unfortunately 
in the latter part of theiaward the Tribunal 
has mixed up the discussion regarding 
the liability of the Board or the Stevedores 
Association and has ultimately held that 
the Board is liable for payment of bonus. 


clearly show that the claim for aoe 
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No doubt the basis for this conclusion is 
that the Board is the employer of the 
dock workers, The correctness of the 
view about the Board being the employer 
of the dock workers will be considered 
by us when we deal with the second 
contention.of the learned Attorney- 
General. To conclude on the first aspect 
the learned Attorney-General is well 
founded in his contention that in view of 
the pleadings and the nature of the claim 
made by the workmen the award making 
the Board liable for payment of bonus is 
not correct! 
15. Normally, our decision accepting 
the first contention of the learned Attor- 
ney-General is enough to dispose of the 
appeal. But, as the Tribunal has adjudi- 
cated upon, the contention of the Board 
that it is not the employer of the dock 
workers and held against it, we shall 
proceed to consider the second contention 
of the Jearned Attorney-General. 
16. In order to appreciate the relation- 
ship between the Board, the dock workers 
and the Stevedores Association, it is 
necessary to refer to certain provisions 
of the Act and the Scheme. But before 
we do so, we can broadly set out how the 
work of loading and unloading of ships 
in the port of Vishakhapatnam is being 
done. Thei Board maintains a dock 
labour pool. The shipping companies 
have their ; agents at Vishakhapatnam. 
The Stevedores enter into contracts with 
the ship-owners for the loading and 
unloading of cargo. The contracts con- 
tain clauses, regarding the rate per ton 
of cargo payable to the Stevedores who 
handle the loading or the unloading of 
The! shipping agents inform the 
Stevedores about the ship that is due to 
arrive as also the nature and quantity 
of the cargo to be loaded or oaded. 
The Stevedores inform the Board about 
the quantity of cargo to be loaded or 
unloaded and place an indent stating 
the approximate labour force that may 
be required ifor the said purpose. The 
Board supplies the labour force as asked 
for. Along ‘with the labour force the 
Board deputes two supervisors who are 
called the loading mazdoors and the 
tindal. The Stevedores employ one Fore- 
man for the entire operation of either 
loading or unloading. The duty of the 
Foreman appears to be to see that the 
cargo is not damaged and that it is 
properly handled by the labour force 


supplied by the Board. The Stevedores 
have to on the work with the labour 
force supplied by the Board and they 
cannot engage outside labour for 
the work. The Stevedores pay 
to the Board for the services of the workers 
supplied by it. Over and above the 
wages due to the labourers and paid to 
the Board the Stevedores have also to 
Pay 105 per cent. of the actual es to 
the Board known as ‘General and Welfare 
Levy’. The Board utilises this additional 
amount for making certain payments 
to the workers. The Stevedores cannot 
take any disciplinary action against the 
workmen but, on the other hand, they 
have to complain to the Board. The 
Board takes the necessary disciplinary 
action against the workers concerned. 
It fixes the rates of wages to be paid by 
the Stevedores and collects the same 
from them and pays to the workers, 
A particular gang of workmen may work 
for one Stevedore on a particular day 
and on the next day they may work for 
another Stevedore. In fact it may even 
happen that one gang of workmen work 
for different Stevedores in the course of 
the same day. 

17. We shall now refer to the salient 
features of the Act and the Scheme. 
The object of the Act is to provide for 
regulating the employment of dock 
workers, Section 2 defines inter alia 
the expressions ‘Board, ‘dock worker,’ 
‘employer’ and ‘Scheme.’ The expres- 
sion ‘dock worker’ in brief means a 
person employed or to be employed in, 
or in the vicinity of any port on work in 
connection with the various matters 
referred to in the definition, ‘Employer,’ 
in relation to a dock worker, means the 
person by whom he is employed or to be 
employed as aforesaid. ‘Scheme’ has 
been defined to mean a Scheme made 
under the Act. Section 3 provides for 
the scheme being made for the registra- 
tion of dock workers and employers with 
a view to ensuring greater regularity of 
employment and for regulating the 
eroployment of dock workers, whether 
registered or not, in a port. A perusal 
of clauses (a) to (k) of sub-section (2) of 
section 3 shows that the scheme may make 
provision for various matters which 
include regulating the recruitment and 
entry into the Scheme of dock workers, 
the registration of dock workers and 
employers, the employment of dock 
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workers as well as the terms and condi- 
tions of employment, including rates 
of remuneration etc. The Scheme may 
also, provide for the manner in which, 
and the persons by whom, the cost of 
operating the Scheme is to be defrayed 
as well as for constituting the authority 
to be responsible for the administration 
of the scheme. Section 5 provides for 
the Central Government or the State 
Government, as the case my be, when 
making a scheme, constituting an Advisory 
Committee to advise upon such matters 
arising out of the administration of the 
Act or any scheme made under it as well 
as regarding its composition. The Advi- 
sory Committee shall include an equal 
number of members representing the 
Government, the dock workers and the 
employers of dock workers and shipping 
companies. Section 5-A provides for 
the establishment of a Dock Labour 
Board by the Government for a port or 
group of ports, as well as its composition. 
Under section 5-B the Board is made 
responsible for administering the scheme 
for the port or group of ports for which 
it has been established and also the 
Board is to exercise such powers and 
perform such functions as may be con- 
ferred on it by the scheme. 

18. The Central Government has framed 
a scheme under sub-section (1) of section 
4 of the Act for the Port of Vizagapatam. 
Clause 2 states that the objects of the 
Scheme are to ensure greater regularity 
of employment for dock workers and to 
secure that an adequate number of dock 
workers is available for the efficient per- 
formance of dock work. The Scheme 
applies to the registered dock workers and 
registered employers. Clause 3 defines 
the various expressions, ‘Daily worker’ 
means a registered dock worker who is 
not a monthly worker. ‘Monthly worker’ 
means a registered dock worker who is 
engaged by a registered employer or a 
group of such employers on a monthly 
basis under a contract which requires 
for its termination at least one month’s 
notice on either side. ‘Dock employer’ 
means a person by whom a dock worker 
is employed or is to be employed and also 
includes a group of dock employers formed. 
under clause 14 (1) (d). ‘Registered dock 
worker’ means a dock worker whose 
name is for the time being entered in 
the employers’ register. ‘Reserve pool’ 
means a pool of registered -dock workers 
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who are available for work and who are 
not for the time being in the employ- 
ment of a registered employer or a 
group of dock employers as monthly 
workers. Clause 5 provides for the 
Central Government appointing an 
Administrative Body for the purpose of 
carrying on the day-to-day administra- 
tion of the Scheme. There is no contro- 
versy that the Vizhagapatnam Stevedores’ 
Association, in this case, has been appoin- 
ted as the Administrative Body. 

19. Under clause 7 dealing with the 
various functions of the Board, the latter 
is authorised to take various measures 
for furthering the objects of the Scheme. 
The measures contemplated under sub- 
clauses (a) to (i) of clause 7 (1) include 
ensuring the adequate supply and the 
full and proper utilisation of the dock 
labour, regulating the recruitment and 
entry into and the discharge from the 
Scheme, of dock workers, the allocation 
of registered dock workers in the reserve 
pool to registered employers, maintain- 
ing the employers’ registers and dock 
register of dock workers, the levying and 
recovering from registered employers, 
contributions in respect of the expenses of 
the Scheme, administering the Dock 
Workers Welfare Fund and recovering 
from registered employers contribution 
for such fund, administering a Provident 
Fund and a Gratuity Fund for registered 
dock workers in the Reserve Pool. The 
various functions enumerated show that 
the Board’s primary responsibility is 
the administration of the Scheme and to 
see that the work in the dock is properly 
done and the labour employed for such 
purpose is not exploited. Among the 
responsibilities and duties enumerated 
in clause 8 are the fixing of the number of 
dock workers to be registered under 
various categories, considering registra- 
tion of new employers, determination of 
the wages, allowance and other condi- 
tions of service and fixing the rate of con- 
tribution to be made by registered 
employers to the Dock Workers Welfare 
Fund. Under clause g (1) (k), the Chair- 
man of the Board is given power to take 
disciplinary action against registered dock 
workers and employers in accordance 
with the provisions of the Scheme. 
Under clause 11, the Administrative 
Body has been made responsible for the 
administration ofthe Scheme and in parti- 
cular of the various matters mentioned 
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in sub-clauses (a) to (k). Sub-clause (e) 
thereof provides for the Administrative 
Body allocating registered dock workers in 
the reserve pool who are available for 
work to registered employers and for 
this purpose, under clause (i) thereof 
the Administrative Body is deemed to 
act as an agent for the employer. Sub- 
clauses (i) and (ii) of clause (f) cast 
the duty on the Administrative Body of 
collecting the levy, contribution to the 
Dock Workers Welfare Fund or any 
other contribution from the employers 
as may be! prescribed under the Scheme, 
as well as the collection of the registered 
dock workers’ contribution to the Pro- 
vident Fund, Insurance Fund or any 
other fund which may be constituted 
under the Scheme. Sub-clause (iii) makes 
the Administrative Body responsible for 
payment as agent of the registered 
employer to each daily worker of all 
earnings properly due to the dock worker 
from the ‘employer and the payment 
to such workers of all monies payable 
by the Board to those workers in accord- 
ance with the Scheme. Two points 
emerge from clause 11 viz., that when 
allocating ; registered dock * workers in 
the reserve pool for work to registered 
employers,: the Administrative Body is 
deemed to act as agent for the employer; 
and the payment to each daily worker of 
all earnings properly due to him from the 
employer is made by the Administrative 
Body as agent of the registered employer. 
20. Clause 14 deals with the mainte- 
nance of Employers’ Register and the 
Workers’ Registers. Clause 18 deals with 
promotion and transfer of workers. Sub- 
clause (3) thereof deals with the transfer 
of a monthly worker to the reserve pool 
at the request of the employer or the 
worker, but such transfer is made sub- 
ject to the fulfilment of any contract 
subsisting between the monthly worker 
and his employer. Sub-clause (4) pro- 
vides for ‘considering the request for 
transfer tola reserve pool by a monthly 
worker whose services have been termi- 
nated by his employer for an act of 
indiscipline! or misconduct. 

21. Clauses 30, 31 and 33 deal with the 
payment of guaranteed minimum wages 
to a worker in the reserve pool register, 
payment of attendance allowance and 
disappointment money to such worker, 
respectively. Clause 36 deals with the 
obligations. of registered dock workers 
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and clause (2) thereof states that -a 
registered worker in the reserve pool 
who is available for work shall be deemed 
to be in the employment of the Board. 

We have already seen that under clause 11 
(e), when allocating registered dock 
workers in the reserve pool for work to 
registered employers, the Administrative 
Body shall be deemed to act as an agent 
for the employer. Under sub-clause (5) 
of clause 36 a registered dock worker 
when allocated for employment under 
a registered employer is bound to carry 
out his duties in accordance with the 
directions of such registered employer or 
his authorised representative or super- 
visor and the rules of the port or place 
where he is working. Clause 37 enume- 
rates the obligations of registered emplo- 
yers. ‘They are prohibited from employ- 
ing a worker other than a dock worker 
who has been allocated to him by the 
Administrative Body under clause 11 (e). 

The registered employers are also bound 
to pay the Administrative Body the levy 
under clause 51 (1) as well as the gross 
wages due to a daily worker. They 
are also bound to make contributions to 
the Dock Workers Welfare Fund under 
clause 53. 

22. Clause 38 deals with restriction on 
employment. Registered employers are 
prohibited from engaging workers on 
dock work unless they are registered 
dock workers. It also prohibits persons 
other than registered employers employ- 
ing any worker on dock work. Under 
clause 40 it is provided that it shall be 
an implied condition of contract between 
a registered worker (whether in the reserve 
pool or on the monthly register) and a 
registered employer that the rates of 
wages, allowances and overtime, hours 
of work shall be such as may be pres- 
cribed by the Board for each category of 
workers and the fixation of wage periods 
etc., shall be in accordance with the 
provisions of the Payment of Wages 
Act, 1936. Clause 44 deals with disci-, 
plinary procedure to be followed in 
taking action against a registered emplo- 
yer and a registered dock worker. Clause 
46 deals with termination of employ- 
ment. Clause 51 provides for the cost 
of operating the Scheme being defrayed 
by payments made by registered emplo- 
yers to the Board. It provides for the 
registered employer paying to the Board 
such amount by way of levy in respect 
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of the reserve pool workers when pay- 
ing the amount of wages due from 
them under clause 37 (5) (i). Clauses 52 
and 53 provide for Provident Fund and 
Gratuity and Dock Workers Welfare 
Fund respectively. 


23. We have rather elaborately gone into 
the various matters dealt with under the 
Act and the Scheme as that will give a true 
picture of the nature of the functions and 
duties that the Board discharges in 
pect of the work carried on in the port. 
rom the various provisions of the Act and 
the Scheme referred to above, itis evident 





the efficient performance of dock work. 
The Board is an autonomous body, com- 
petent to determine and prescribe the 
wages, allowances and other conditions of 
service of the dock workers, The purport 
of the Scheme is that the entire body of 
workers should be under the control and 
supervision of the Board. The registered 
employers are allocated monthly workers 
by the Administrative Body and the 
Administrative Body supplies whenever 
necessary, the labour force to the Steve- 
dores from the reserve pool. The work- 
men who are allotted to the registered 
employers are to do the work under the 
control and supervision of the registered 
employers and to act under their direc- 


tions. The registered employers pay the 
wages due to the workers to the Adminis- 
trative Body and the latter, in turn, as 


agent of the registered employers, pay 
them over to the concerned workmen. 


24. All these circumstances, in our 
opinion, prima facie establish that the 
Board cannot be considered to be the 
mployer of the dock labour workmen. 
In fact the various provisions referred to 
in the Scheme, clearly show that the 
registered employer to whom the labour 
force is allotted by the Board is the emplo- 
yer whose work of loading or unloading of 
ships is done by the dock workers allotted 
to them. 


25. Mr.  Srinivasamurthy, learned 
Counsel for the respondents, referred us 
to certain circumstances to support his 
contention that the relationship of em- 
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ployer-employee exists between the Board 
and the dock workers. Some of those 
circurnstances are recruitment and regis- 
tration of the dock labour force, fixation of, 
wages and dearness allowance, payment 
of workmen’s compensation, taking 
disciplinary action and prohibition agains 
employment of workmen who are not 
registered with the Board. These circum 
stances, in our opinion, do not establish 
relationship of employer and employee 
between the Board and the dock labour. 
The functions referred to above are dis- 
charged by the Board under the Scheme, 
the object of which, as mentioned earlier, 
is to ensure greater regularity of employ- 
ment for dock workers and to secure that 
an adequate number of dock workers is 
available for the efficient performance of 
dock work. It is with this purpose in 
view that the Scheme has provided for 
various matters and considerable duties 
and responsibilities are cast on the Board 
in this regard. But we have also already 
pointed out that under sub-clause (5) of 
clause 36 a registered dock worker when 
allotted for employment under a regis- 
tered employer, shall carry out his duties 
in accordance with the directions of such 
registered employer and clause 11 (e) 
also makes it clear that in the matter of 
allocation of registered dock workers in 
the reserve pool to registered employers, 
the Administrative Body shall be deemed 
to act as agent for the employer. Though 
the contributions for the Dock Workers’ 
Welfare Fund as well as the wages and 
other earnings due to a worker are paid 
by the registered employer to the Board 
at the rates fixed by it, the latter passes 
on the same to the dock worker concerned, 
as agent of the registered employer, under 
clause 11 (f) (ii). Further, the definition 
of the expression ‘dock worker’ and 
‘employer’ under section 2 (6) and (c) 
respectively of the Act and the definition 
of ‘ dock employer’ and ‘ monthly worker’ 
in clauses 3 (g) and (k) respectively of 
the Scheme and the obligation cast under 
section 36 (5) of the Scheme on a registered 
dock worker when allocated for employ- 
ment under a registered employer to 
carry out his duties in accordance witb 
the directions of the latter and the 
provisions contained in clause 37 (5) 
of the Scheme regarding payment by a 
registered employer to the Adnana 
Body of the gross wages due to the dock 
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worker and the implied condition 
of contract between the registered 
dock worker and the registered employer 
under clause 40, read along with the pro- 
visions regarding the functions of the 
Board, in our view, clearly lead to the 
conclusion’ that the Board cannot be 
considered: to be the employer of the 
dock workmen and there is no relationship 
of master and servant between the two. 


26. Mr. Srinivasamurthy, learned 
Counsel, referred us to the decision of 
this Court in Kirloskar Oil Engines v. 
Hanmant Laxman Bibawe, in which 
according to him, an inference of relation- 
ship of master and servant was not drawn, 
though for:all practical purposes a person 
-was working under the directions of 
another. The question that arose for 
consideration in that case was whether a 
watchman deputed to work by the Police 
Department under a private individual 
on the basis of a Scheme could be consi- 
dered to be the employee of the latter, 
after considering the salient features of 
the scheme’ framed by the Police Depart- 
ment and after observing that a decision 
on the question as to the relationship of 
employer-employee has to be determined 
in the light of relevant facts and circum- 
stances and; that it would not be expedient 
to lay down any particular test as decisive 
in the matter, this Court held that a rela- 
tionship of master and servant, between 
the watchman and the private employer, 
did not exist, notwithstanding the fact that 
the private employer was entitled to issue 
orders to the watchman deputed to work 
under him! The scheme dealt with in 
this decision was entirely different from 
the Scheme before us. 


27. The learned Counsel then referred 
us to a decision of a Single Judge of the 
Kerala High Court in C. V. A. Hydross 
and Sons v. Joseph Sanjon*. That decision 
had to consider the question regarding 
payment of retrenchment compensation 
to certain workmen who had registered 
themselves as workmen under the Dock 
Labour Board. They had filed a claim 
against the permanent Stevedores under 
whom they were working originally. 
The learned Judge, after a consideration 
of the Scheme framed for the Cochin 
Port, which is substantially similar to the 
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one before us, held that the Board was 
the employer of the workmen. We are 
not inclined to agree with this decision. 


28. We may also refer to the decision 
of the Calcutta High Court in A.C. Roy 
and Co. Lid. v. Taslim’, There is no 
doubt the question arose in respect of a 
claim under the Workmen’s Compensation 
Act, 1923. The learned Chief Justice, 
after a brief analysis of the Act and the 
Scheme framed for the Calcutta Port, 
held that when the Administrative Body 
of the Board allocated a worker in the 
Reserve Pool to the registered employer, 
then for the time being and for the pur- 
pose of the work concerned, that worker 
becomes an employee under the registered 
employer ; and in that decision the Court 
came to the conclusion that the particular 
worker concerned was at the material 
time under the employ of the Stevedore. 
When that is the position with regard to 
a workman in the Reserve Pool, it stands 
to reason that the monthly worker who is 
engaged by a registered employer under a 
contract on a monthly basis is an em- 
ployee of such registered employer. 


29. The matter can also be considered 
from another point of view, viz., can it 
be stated that the Board is carrying on an 
industry, so as to attract the provisions 
of the Industrial Disputes Act? We have 
already referred to the various circum- 
stances which will show that there is no 
employment as such of the dock 
worker by the Board. As observed by this 
Court in Gymkhana Club Union v. Manage- 
ment?: 
“ What matters is not the nexus between 
the employee and the product of the 
employer’s efforts but the nature of the 
employer’s occupation, If his work 
cannot be described as an industry his 
workmen are not industrial workmen 
and the disputes arising between them 
are not industrial disputes. The cardi- 
nal test is thus to find out whether there 
is an industry according to the denota- 
tion of the word in the first part. The 
second part will then show what will be 
included from the angle of employees.’’ 
Dealing with the definition of ‘ industry’, 
this Court further observed: 
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“The definition of ‘industry’ is in 
two parts. In its first part it means 
any business, trade, undertaking, 
manufacture or calling of employers. 
This part of the definition determines 
an industry by reference to occupation 
of employers in respect of certain acti- 
vities. These activities are specified 
by five words and they determine 
what an industry is and what the cog- 
nate expression ‘ industrial’ is intended 
to convey. This is the denotation of 
the term or what the word denotes. 
We shall presently discuss what the 
words ‘ business, trade, undertaking 
manufacture or calling’ comprehend. 
The second part views the matter from 
the angle of employees and is designed 
to include something more in what the 
term primarily denotes. By the second 
part of the definition any calling, service, 
employment, handicraft or industrial 
occupation or avocation of workmen is 
included in the concept of industry. 
This part gives the extended connota- 
tion. If the activity can be described 
as an industry with reference to the 
occupation of the employers, the ambit 
of the industry, under the force of the 
second part, takes in the different kinds 
of activity of the employees mentioned 
in the second part. But the second 
part standing alone cannot define 
‘industry’. An industry is not to be 
found in every case of employment or 
service.” 


Dealing with the expression ‘ industrial 
dispute’ in the Industrial Disputes Act, 
this Court further proceeds to state, in the 
above decision, at page 757: 


‘*....the words are ‘ industrial dispute’ 
and not ‘ trade dispute’. Trade is only 
one aspect of industrial activity ; 
business and manufacture are two 
others. The word also is not industry 
in the abstract which means diligence 
or assiduity in any task or effort but a 
branch of productive labour. This 
requires co-operation in some form 
between employers and workmen and 
the result is directly the product of this 
association but not necessarily com- 
mercial” : 


and wound up the discussion, at page 758, 
thus : 
‘Industry is thé nexus between emp- 
loyers and employees and it is this nexus 
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which brings two distinct bodies toge“ 
ther to produce a result.” 


30. Applying the above principles to 
the case on hand, in our opinion it is 
clear that it cannot be stated that th 
Board, functioning under the Act and the 
Scheme, carries on any industry so as 
to attract the provisions of the Industrial 
Disputes Act. As a claim for any type 
of bonus can be met only from the actual 
employer in respect of any industry and 
as we have held that the Board is neithe 
the employer nor carries on any industry, 
it follows thatthe Industrial Tribunal was 
wrong in directing the Board to pay bonus 
for the years in question. In this vie 
the order of the Industrial Tribunal, 
dated 24th May, 1968 has to be set aside. 
But, as the claim of the workman against 
the Stevedores Association and its mem- 
bers who are parties to the Reference has 
to be considered and adjudicated by the 
Industrial Tribunal, I.D. No. 10 of 1967 
has to be remanded to the Industrial 
Tribunal concerned for disposal according 
to law. The Tribunal will be at liberty 
to call upon the parties concerned to file 
supplementary statements and rmit 
them to adduce further evidence, oral 
and documentary, which may be con- 
sidered necessary ; but it is made clear 
that the Dock Labour Board, the appel- 
lant, will be completely out of the picture 
in the remand proceedings. 


31. In the result, the order of the Indus- 
trial Tribunal, Andhra Pradesh, Hydera- 
bad, dated 24th May, 1968 is set aside and 
this appeal allowed. I.D. No. 10 is 
remanded to the said Tribunal to be dealt 
with and disposed of, according to law 
and the directions contained in this judg- 
ment. Parties will bear their own costs 
of this appeal. 


V.M.EK. Appeal allowed; 
award set aside 
and matter 


remanded, 
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benefit, bonus for the year 1963-64, 
gratuity etc. having been made by the 
workmen of the appellant-company in its 
Madras and the other branches in that 
region and disputes thereabout having 
arisen between the company and its said 
workmen, the Government of Madras 
referred them by its notification, dated 
6th April, 1965 for adjudication to the 
Industrial Tribunal, Madras. The 1ri- 
bunal granted some and rejected the rest 
of the demands. Aggrieved by the award 
the company filed this appeal under 
Special Leave granted by this Court. 


2. Though the award dealt with a number 
of demands Counsel for the appellant- 
company restricted its challenge against 
the award on three subjects only. Conse- 
quently, we are concerned in this appeal 
with those three subjects only, namely, 
bonus for the year 1963-64, medical bene- 
fits and revision by the Tribunal of the 
company’s existing gratuity scheme. 


3. As regards the bonus, the company 
had already paid to the workmen bonus 
at the rate of 4 months basic pay as against 
the demand for the maximum bonus cal- 
culated in accordance with the Payment 
of Bonus Act, 1965, and on consolidated 
as against the basic wages. The Tribunal 
conceded that demand and granted bonus 
at 20 per cent. of the consolidated wages. 
In view, however, of this Court’s decision 
in Jalan Trading Co. v. Mill Mazdoor 
Union+, Mr. Ramamurthi for the work- 
men conceded that the Act cannot apply 
in respect of the year in question and that 
the bonus payable for that year will have 
to be calculated on the basis of the Full 
Bench Formula as approved by this Court. 
The award to that extent, therefore, has 
to be set aside and remanded to the Tri- 
bunal for determining the bonus in accord- 
ance with the said Formula. 


4. On the question of medical facilities, 
the woikmen’s demand is contained in 
paras. 27 to 31 of their statement of claim 
filed before the Tribunal according to 
which the workmen wanted the company 
to reimburse all medical expenses incurred 
by them on production of bills therefor. 
In paras 27 and 28 of the statement, it was 
stated that the company had a scheme for 
medical benefit for its workmen at Calcutta 


1. 967) 1 SCJ. 189: (1967) 1 SCR. 
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made under the consent award of 1962 
and that there was no reason “ why this 
amenity should be refused to the workmen 
in this region.” Para. 30. of the statement 
stated that there was a discussion between 
the parties regarding this demand when 
the company agreed to appoint a medical 
officer for consultation by the workmen 
and also to meet the cost of medicines 
upto Rs. 100 for a workman per year. 
This offer, however, was rejected on three 
grounds : (1) that the condition as to the 
ceiling was discriminatory, (2) that the 
ceiling was too low and (3) that there 
was no warrant for not extend’ng the 
benefit to workmen of the branch offices 
outside Madras. 


5. This demand is dealt with by the Tri- 
bunal in para. 14 of the award. It is 
clear therefrom that the union’s conten- 
tion before the Tribunal was that there was 
no reason why “‘ this amentiy of medical 
facility which the company has granted 
to its Calcutta workmen should be refused 
to the workmen of the Madras region ”. 
The contention thus clearly was that the 
company having made a scheme for its 
Calcutta employees, it was discriminatory 
to refuse such a scheme toits workmen 
in Madras region. It is equally clear 
that the offer made by the company and 
referred to in the statement of claim by the 
workmen was rejected as it contained a 
ceiling which was not in its Calcutta 
scheme, and it was, therefore, that its 
offer was considered discriminatory. In 
view of these contentions the Tribunal 
agreed that a scheme for medical benefit 
for this region was called for. The 
Calcutta scheme was not produced before 
the Tribunal and therefore the Tribunal 
proceeded to frame its own scheme. The 
Tribunal rejected the demand for re- 
imbursement of all medical expenses in 
respect of which bills would be produced 
as 1t felt that such a provision would lead 
to abuses including the obtaining of false 
bills. Instead, the Tribunal directed that 
the company should pay the cost of such 
medicines as are prescribed by the com- 
pany’s doctor, if supported by genuine 
bills, and should also pay all cost of 
hospitalisation if and when it was recom- 
mended by the company’s doctor. 


6. Counsel for the company objected to 
this part of the award on the grounds (1) 
that the Tribunal was not justified in 
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throwing on’ the company the entire 
burden of medical expenses including the 
cost of hospitalisation even in cases of 
major diseases which workmen might 
suffer or contact, (2) that it was no part 
of the employer’s obligation to provide 
for such expenses and that too to an 
unlimited degree, and (3) that the award 
should have provided a celling both in 
respect of the cost of medicines and of 
hospitalisation. The argument was that 
the grievance of the workmen was that 
denial of the medical amenity to them as 
the one given to its Calcutta workmen was 
discriminatory, and therefore, if the Tri- 
bunal decided to concede the demand, it 
should have been on the same lines as the 
Calcutta scheme. Mr. Ramamurthi, on 
the other hand, contended that (a) it 
was an accepted principle that though a 
company may have an all India organisa- 
tion, it was not necessary that it should 
have uniform conditions of servicein all he 
regions and that, therefore, merely because 
the company has a medical scheme for 
its Calcutta office it did not follow that 
that scheme must also be applied to its 
workmen in Madras region, and (b) that 
the scheme framed by the Tribunal was 
fair and should not be interfered with in 
order only to, ;bring it in line with that of 
Calcutta. 


7. In a recent decision concerning this 
very company and its workmen in Banga- 
lore, Hyderabad and Kerala branches 
Remington Rand of India v. The Workmen* 
this Court had to consider this very ques- 
tion. The Tribunals in those cases had, 
as in this case, made schemes which im- 
posed the burden of medical facilities om 
the company without any ceiling and 
extended therein such benefit to the family 
members of the workmen also. In those 
cases, on our finding the company’s 
Calcutta scheme to be fair and reasonable, 
we substituted it for the schemes framed 
by the respective Tribunals. The Calcutta 
scheme is thus in operation in those areas 
also. Counsel for the workmen has not 
shown to us any substantial difference 
between those areas and the Madras 
region affecting the question of medical 
benefit. We, therefore, find no legitimate 
reason why the Calcutta scheme should 
not be applied to these workmen. It is 


1. C. A. Nos. 856, ele and 2119 of 1968, 
decided on 10th December, 1 968. 
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érue that medical benefit is excepted in 
that scheme for certain diseases of a con- 
tagious and epidemic nature. That pre- 
sumably was done on the ground that for 
such diseases the primary duty to give 
relief is of the State and not of the em- 
ployer. For the reasons given in that 
decision, we set aside the directions given 
by the Tribunal in this behalf and substi- 
tute them by the following scheme : 


1. When a workman during the course 
of his duty requires medical attention, 
and where such attention is given by the 
company’s doctor (i.e., a doctor or 
doctors nominated by the company 
including a doctor nominated as a part- 
time doctor) and medicines are pres- 
cribed by him, the cost of such prescrip- 
tion should be borne by the company ; 


2. In the event of a workmen falling 
sick at his residence and the illness is 
other than a venereal disease, leprosy, 
‘smallpox, typhoid or cholera, he should 
be paid the cost of the medicines pres- 
cribed ; | 


3. Bills'or cash vouchers pertaining to 
such prescription should be produced 
for countersignature of the company’s 
doctor before payment is authorised ; 


4. Disease of a serious nature requiring 
hospitalisation will be subject to consi- 
Aeration! by the company ; 


5. At the time of employment the 
company will be entitled to get the pros- 
spective employees examined by the 
company’s doctor and their employ- 
ment will be subject to being found 
medically fit ; 


6. All company employees who are 
presently. employed or those employed 
in future will be medically examined by 
the company’s doctor once a year or at 
such other periodical intervals deter- 
mined by the company but the results of 
such medical examinations will not be 
prejudicial to the workmen’s employ- 
ment; +» 


7. In case a workman is found medi- 
cally unfit to continue in service, the 
-company will decide his case in consul- 
tation with the union’s secretary ; and 


8. This scheme will come to an end as 
and when the Employees’ State Insu- 


REMINGTON RAND OF INDIA LTD. v. WORKMEN (Shelat, J.) 21 


rance Scheme is extended to the em- 
ployees concerned. 


8. The question of laying down any 
ceiling need not be considered as the 
company, we are told, is agreeable to 
extend this scheme in this region. 


9. The third item in respect of which the 
company challenges the award is the 
revision made by the Tribunal of the exist- 
ing gratuity scheme. The workmen’s 
demand in this respect was : (1) that the 
maximum limit of 15 months’ salary should 
be enhanced to 20 months’ salary, and 
(2) that the provision in the existing 
scheme that no gratuity would be payable 
to a workman dismissed on the ground 
of misconduct should be substituted 
by a provision that even in such cases 
gratuity should be payable but the com- 
pany would be entitled to deduct from 
such gratuity amount the amount of finan- 
cial loss, if any, resulting from such mis- 
conduct. he Tribunal’s view was that 
these demands were reasonable and ac- 
cordingly made modifications in the exist- 
ing scheme. At first, Mr. Gokhale object- 
ed to this part of the award, firstly on the 
ground that the Tribunal ought not to 
have allowed gratuity even in cases of dis- 
missal for misconduct, and secondly, that 
the qualifying period in the case of ter- 
mination of service by the company other- 
wise than for misconduct should be 10 
years and not the graded periods from 5 to 
15 years as provided in the award. On 
second thoughts he did not press the 
second objection, and therefore, nothing 
need be said about it. He, however, 
contended that if gratuity even in cases 
of dismissal for misconduct is to be made 
payable, a provision should be made that 
it would be forfeited if the misconduct is 
a gross one involving violence, riotous 
behaviour, etc. and for the rest of the cases, 
the qualifying period should be 15 years 
of continuous service. 


10. These objections involve a principle, 
and therefore, need serious consideration. 
The principle invoked by Mr. Gokhale is, 
firstly, that since gratuity is paid as a re- 
ward for long and meritorious service it 
would be inconsistent with that principle 
to award gratuity in cases of dismissal for 
misconduct, for, such cases cannot be 
treated as cases of meritorious service, and 
secondly, the provision in such cases for 
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deduction only of financial loss resulting 
from misconduct committed by the work- 
man is neither proper nor consistent with 
the principle on which gratuity is made 
payable by an employer. A workman 
may be guilty of gross misconduct, such 
as riotous behaviour or assault on a mem- 
ber of the staff. Such misconduct may 
not result in any financial loss to the 
company, and therefore, the workman 
would be paid full gratuity amount. The 
contention was that it would be a serious 
anomaly that while a workman, who has 
caused some damage to the company’s 
property and is dismissed on the ground 
that he was guilty of misconduct would 
have the gratuity amount payable to him 
reduced to the extent of that damage, 
another workman, who, for instance, 
assaults and causes injury, even a serious 
injury, to another employee would, though 
liable to be dismissed, be entitled to the 
full gratuity merely because the miscon- 
duct of which he is guilty, though graver 
in nature, does not result in pecuniary 
loss to the company. 


11. In support of his contention, Mr. 
Gokhale, learned heavily on two 
recent decisions of this Court in Calcutta 
Insurance Co., Ltd. v. Their Workmen? and 
The Delhi Cloth and General Mills Com- 
pany Ltd. v. The Workmen?. Relying on 
these decisions, he urged that in cases of 
dismissal for misconduct, the qualifying 
period should not be as prescribed by 
the Tribunal but must be 15 years of 
continuous service. Mr. Ramamurthi, 
on the other hand, contended that the 
principle that gratuity is a reward for 
long and meritorious service and that for 
a single misconduct after such service, 
such misconduct should not result in 
deprivation of gratuity except to the extent 
of the actual monetary loss caused to the 
employer has been long accepted in 
industrial adjudication and should not 
be abandoned, and that the two decisions 
relied on by Mr. Gokhale should not be 
construed as having the cumulative result 
‘of enhancing the qualifying period and 
also depriving gratuity in cases of dismissal 
for misconduct. The first decision, 
according to him, lays down an increase in 


1. (1967) 2 S.C.R. 596. 

2 CAs. Nos. 2168, 2569 of 1966 and 76, 123 
and 560 of 1967, decided on 27th September, 
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the qualifying period from 10 years, which 
generally used to be the period for earning. 
gratuity, to 15 years, and the second lays 
down certain exceptions to the accepted 
rule that deduction of monetary loss. 
resulting from misconduct was sufficient. 
He argued that neither of the two deci- 
sions lays down that both the conse- 
quences must follow where a workman is. 
dismissed for misconduct, even if such 
misconduct has not resulted in any 
monetary loss to the employer. 


12. In view of these contentions it be- 
comes necessary for us to examine the 
earlier decisions cited before us before 
we come to the cases of Calcutta 
Insurance Co., Ltd.+ and the Delhi Clotk 
and General Mills Co., Ltd.?. 


13. The question as to whether gratuity 
should be payable even though the con- 
cerned workman is dismissed for mis- 
conduct appears to have been raised for 
the first time in The Garment Cleaning 
Works v. Its Workmen1, The objection 
there raised related to clause 4 of the 
gratuity scheme framed by the Tribunal 
which provided that even if a workman 
was dismissed or discharged for mis- 
conduct, gratuity would still be payable 
except that if such a misconduct resulted 
in financial loss to the works, gratuity 
should be paid after deducting such loss. 
The contention urged by counsel, but 
which failed, was that such a clause was 
inconsistent with the principle on which 
gratuity claims were based, namely, that 
they were in the nature of retiral benefit 
based on long and meritorious service. 
Therefore, if a workman was guilty of 
misconduct and was dismissed or dis- 
charged, it would be a blot on his long and 
meritorious service and in such a case it 
would not be open to him to claim gratuity. 
This was a general argument and was 
repelled as such is clear from what the 
Court said at page 715 of the Report : 


“ On principle, if gratuity is earned by 
an employee for long and meritorious 
service it is difficult to understand why 
the benefit thus earned by long and 
meritorious service should not be avail- 
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able to the employee even though at the 
end of such service he may have been 
found guilty of misconduct which 
entails his dismissal. Gratuity is not 
paid to. the employee gratuitously or 
merely as a matter of boon. It is paid 
to him for the service rendered by him 
to the employer, and when it is once 
earned it is difficult to understand why 
it should necessarily be denied to him 
whatever may be the nature of miscon- 
duct for, his dismissal. Therefore we do 
not think that it would be possible to 
accede to the general argument that in 
allcaseswherethe service of an employee 
is terminated for misconduct gratuity 
should not be paid to him.” 


The words “‘ why it should necessarily be 
denied to him whatever may be the nature 
of misconduct ” occurring in the earlier 
part of the passage and the words “‘ gene- 
ral argument that in all cases where the 
service of an employee is terminated for 
misconduct gratuity should not be paid” 
and the reference by the Court to certain 
awards made by tribunals where simple 
misconduct was distinguished from grave 
misconduct and forfeiture of gratuity was 
provided for the latter occurring after 
this passage clearly show, firstly, that the 
Court was, dealing with and repelled the 
general proposition that without any 
distinction' between simple and gross mis- 
conduct there should be forfeiture in all 
cases of dismissal for misconduct of what- 
soever nature, and secondly, that though 
the Court approved the scheme which 
provided that gratuity should be paid after 
deducting financial loss resulting from the 
workman’s misconduct, the Court did not 
lay down any principle that gratuity 
should be paid in cases of grave miscon- 
duct involving even violence which though 
it may not result in financial damage may 
yet be more serious than the one which 
results in monetary loss. The decision 
thus is not an authority for the proposi- 
tion that even if a workman were guilty of 
misconduct, such as riotous behaviour or 
an assault on another employee, industrial 
adjudication should not countenance a 
provision for forfeiture of gratuity in such 
cases merely because it does not result in 
monetary loss or that such a provision 
would be inconsistent with the principle 
that gratuity is not a boon or a gratuitious 
payment but one which is earned for long 
and meriorious service. 
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14. In Motipur Zamindari Private Ltd. v. 
Workmen* the only question considered 
was whether the award was justified in 
providing forfeiture of gratuity in a case 
where the misconduct involved moral. 
turpitude. The Court following Garment 
Cleaning Works*, directed that instead of 
forfeiture, the clause should provide 
deduction of the amount of monetary 
loss, if any, caused by such misconduct. 
Tt is clear that no one canvassed the ques- 
tion as to whether a provision in a gratuity 
scheme that a workman should forfeit 
gratuity in the event of his committing. 
misconduct involving violence or riotous. 
behaviour within or around the works pre- 
mises would be justified or not. Nor vas 
it considered whether it would be ana- 
malous to provide for exaction of compen- 
sation from gratuity amount in case of’ 
misconduct involving moral turpitude 
while not making any provision against 
misconduct, such as the use of violence 
or force, which though not resulting in 
monetary loss, yet is unquestionably of a. 
graver nature. The case of Employees v. 
Reserve Bank of India, was again a case- 
where there was a general clause in the 
gratuity scheme providing forfeiture in 
cases of dismissal for misconduct whatso- 
ever and where in view of the decision in 
Garment Cleaning Works*, the Bank con- 
ceded to substitute the rule by providing 
deduction from gratuity the amount of 
monetary loss occasioned by the mis- 
conduct for which dismissal is ordered. 
Thus, in none of the cases cited before us 
the question as to what should be the 
minimum qualifying period in cases of” 
dismissal for misconduct and the question 
as to whether a provision for forfeiture of ° 
gratuity in the event of such dismissal 
having been ordered for misconduct invoy- 
ving violence were either canvassed or 
considered. On the other hand, in a. 
recent decision between this very company 
and its workmen in Bangalore region 
Remington Rand of India Ltd. v. Their 
Workmen*, the gratuity scheme made by 
the Tribunal provided for a qualifying 
period in cases of termination of service 
otherwise than for misconduct, but no 
qualifying period was provided for cases 





1. (1965) 2 L.LJ. 139. 
2. (een 1 S.C.J. 108 : (1962) 2 S.C.R. 711. 
3. (1967) 1 S.C.J. 338 : (1966) 1 S.C.R. 25: 


at 58. 
4. (1968) 1 L.LJ. 542. 
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where termination of service was by way 
of punishment for misconduct. This 
Court accepted the objection of the com- 
pany on the ground of this omission and 
laid down the qualifying period of 15 
years’ service in such cases. In this deci- 
sion the Court followed the earlier deci- 
sion in Calcutta Insurance Co. In 
another such case Remington Rand of 
India v. The Workmen*. where the 
dispute concerned the workmen of the 
company in Kerala region 15 years’ ser- 
vice was provided as the qualifying 
period in cases of dismissal for mis- 
conduct. 


15. In the case of Calcutta Insurance 


Co.1, on a contention having been 
raised that the qualifying period for 
earning gratuity in cases of retire- 


ment and resignation should be 15 years? 
service and that no gratuity should be 
payable in cases of dismissal for miscon- 
duct, the Court examined the earlier 
decision commencing from the Indian 
Oxygen and Acetylene Co. Ltd.3, to the 
case of Garment Cleaning Works4, 
and registered its demurrer against the 
observation made in the latter case that 
as gratuity was earned by an employee 
for long and meritorious service, it 
should consequently be available to him 
even though at the end of such service 
he may have been found guilty of mis- 
conduct entailing his dismissal. In so 
doing the Court at page 608 of the Re- 
port remarked : 
“In principle, it is difficult to concur 
in the above opinion. Gratuity can- 
not be put on the same level as wages. 
We are inclined to think that it is 
paid to a workman to ensure good 
conduct throughout the period he 
serves the employer. “ Long and 
meritorious service”? must mean long 
and unbroken period of service meri- 
torious to the end. As the period of 
service must be unbroken, so must the 
‘continuity of meritorious service be 
a condition for entitling the workman 
to gratuity. If a workman commits 
such misconduct as causes financial 
loss to his employer, the employe 
would under the general law have 


1. te 2 S.C.R. 5 

2. (1968) 1 S.C.3. eat: (1968) 1 SCR. 164 at 
168 : A.LR. 1968 S.C. 224 

3. (1965) 1 L.LJ. 4 


4, (1962) 1 S.C.J. 168 : (1962) 2 S.C.R. 711. 
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a right of action against the employee 
for the loss caused and making a pio- 
vision for withholding payment of 
gratuity where such loss caused to the 
employer does not seem to aid to the 
harmonious employment of labourers 
or workmen. Further, the misconduct 
may be such as to undermine the dis- 
cipline in the workers—a case in which 
it would be extremely difficult to 
assess the financial loss to the employer.” 
Continuity, in other words, must govern 
both the service and its ‘character of 
meritoriousness. The Court further 
observed that a mere provision in a 
gratuity scheme enabling an employer 
to deduct from the gratuity amount 
the actual loss caused as a result of mis- 
conduct for which the workmen incurs 
the punishment of dismissal or discharge 
cannot subserve industrial peace and 
harmony, firstly, because an employer 
even without such a provision has under 
the law the right of action for claiming 
damages, a right not taken away by: in- 
dustrial law, and secondly, because a 
misconduct resulting in dismissal may be 
such as may undermine discipline in the 
workmen, in whih case it would be ex- 
tremely difficult to assess the financial 
loss. As regards the qualifying period, 
the Court laid down 10 years service in 
cases of resignation or retirement and 
“ following the principles laid down in 
the former decisions of this Court” pro- 
vided 15 years’ service-for qualifying for 
gratuity in cases of dismissal for mis- 
conduct. 


16. In the case of Delhi Cloth and Ge- 
neral Mills Co. Ltd., an objection was 
raised on behalf of the workmen to 
clause 3 of the gratuity scheme framed 
by the Tribunal. That clause provided 
as follows : 
“On termination of service on any 
ground whatsoever except on the 
ground of misconduct as in clause 1 (a) 
and & (b) above.” 
Clause 1 (a) and 1 (b) provided for pay- 
ment of gratuity in the event of the death 
of an employee while in service or on his 
being pe and mentally incapaci- 
tated for further service and laid down 
the rates and the qualifying periods as 
follows : 


1. C.As. Nos. 2168, 2569 of 1966 and 76, 123 
ani 560 of 1967 decided on dated 27th September, 


q 


m) 


(a) After 5 years continuous service 
and less than 10 years’ ‘service — 
12 days’ wages for each completed 
year of service. 


(b) After, continuous service of 10 
years —-15 days’ wages for each com- 
R pleted year of service. 


The effect of clause 3, therefore, was that 
in case of termination of service an 
employee would be entitled to get gra- 
tuity at the above rates if he had put in 
servico for the aforesaid periods, but 
would forfeit it if the termination was 
due to any misconduct committed by 
him. The objection was that this pro- 
vision was inconsistent with the decisions 
so far given by this Court, that according 
to those decisions the only provision 
permissible to the Tribunal was to enable 
the employer to deduct actual monetary 
loss arising from misconduct, and that 
therefore, the mere fact that a workman’s 
service was terminated for misconduct 
was no ground for depriving him al- 
together of gratuity earned by him as 
a result of his long and meritorious ser- 
vice until the date when he commits 
such misconduct. In examining the 
validity of ' this contention the Court 
analysed the previous decisions and 
pointed out that none of them laid 
down a general principle that an in- 
dustrial tribunal cannot justifiably 
provide that an employer need not be 
made to pay gratuity even where the 
workman had incurred termination of 
service on account of his having com- 
mitted misconduct, not merely technical 
but of a grave character. The Court 
observed that in some decisions this Court, 
no doubt, had held that the fact that dis- 
missal of a workman on account of bis 


having committed misconduct need not. 


entail forfeiture and that it would be 
sufficient to forfeit partially the gratuity 
payable to him to the extent of monetary 
loss caused to the employer. But then 


no decision had laid down as a principle `, 


that a provision for such forfeiture can- 
not be justified, however grave the mis- 
conduct may be, provided it had not 
caused monetary loss. `The Court noticed 
that the trend in the earlier decisions was 
to deny gratuity in all cases where the 
workman’s service was terminated for 
misconduct but that 


S—4 


in later ‘years in 
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cases such as the Garment Cleaning Works1 
“ a less rigid approach ” was adopted. 
The Court then observed: . 


“A bare perusal of the Schedule (Model 
Standing Orders) shows that the ex- 
pression “ misconduct” covers a large 
area of human conduct. On the one 
hand are the habitual late attendance 
habitual negligence and neglect of 
work ; on the other hand are riotous 
or disorderly behaviour during work- 
ing hours at the establishment or any 
act subversive of discipline, wilful in 
subordination or disobedience. Mis- 
conduct falling under several of these 
latter heads of misconduct may in- 
volve no direct loss or damage to the 
employer, but would render the 
functioning of the establishment impos- 
sible or extremely hazardous. For 
instance, assault on the manager of an 
establishment may not directly in- 
volve the employer in any loss or 
damage, which could be equated 
in terms of money, but it would render 
the working of the establishment im- 
possible. One may also envisage 
several acts of misconduct not directly 
involving the establishment in any loss, 
but which are destructive of discipline 
and cannot be tolerated. In none 
of the cases cited any detailed exami- 
nation of what misconduct would or 
would not involve to the employer 
loss capable of being compensated in 
terms of money was made. It was 
broadly stated in the case which 
have come before this Court that not- 
withstanding dismissal for misconduct 
a workman will be entitled to gratuity 
after deducting the loss occasioned to 
the employer. If the cases cited do 
not enunciate any broad principle 
we think that in the application of those 
cases as precedents a distinction should 
be made between technical misconduct 
which leaves no trail of indiscipline, mis- 
conduct resulting in damage to the 
employer’s property, which may be 
compensated by forfeiture of gratuity 
or part thereof, and serious misconduct 
which though not directly causing 
-damage, such as acts of violence against 
the management or other employees 
or riotous or disorderly behaviour, in 
or near the place of employment is 





1. (1962) 1 S.C.J. 108 : (1962) 2 S.C.R. 711- 
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conductive to grave indiscipline. The 
first should involve no forfeiture ; 
the second may involve forfeiture. of 
an amount equal to the loss directly 
suffered by the employer in conse- 
- quence of the misconduct and the third 
may entail forfeiture of gratuity due 
to the workmen. the precedents of 
this Court, e.g., Wanger ® Co. v. Its 
` Workmen?, Remington Rand of India 
Ltd’s case*, and Motipur Zamindari 
(P.) Ltd.’s case*, do not compel us to 
hold that no misconduct however 
grave may be visited with forfeiture 
of giatuity. In our judgment, the rule 
set out by this Court in Wanger & Co. 
case: and Motipur Zamindari (P.) Ltd.’s 
case? applies only to those cases where 
there has been by actions wilful or 
negligent any loss occasioned to the 
property of the employer and the mis- 
conduct does not involve acts of 
violence against the management or 
other employees, or riotous or dis- 
orderly behaviour in or near the place 
of employment. In these exceptional 
cases—the third class of cases—the 
employe. may exercise the 1ight to 
forfeit gratuity : to hold otherwise 
would be to puts premium upon con- 
duct destructive of maintenance of 
discipline.” 
In this view, the Court modified clause 3 
of the scheme by adding an explana- 
tion, the effect of which was that though 
the employer could not deprive the 
workman of the gratuity in all cases of 
misconduct, he could do so where it 
consisted of acts involving violence against 
the management or other employees or 
riotous or disorderly behaviour in or 
near the place of employment and also 
gave right to the employer to deduct from 
gratuity such amount of loss as is 
occasioned by the wokman’s misconduct. 
We may mention that the Court did not 
alter the qualifying period in cases of 
misconduct since no objection appears to 
have been raised on that ground., 


17. As against the contention that 
a provision in accordance with these two 
decisions should be introduced in the 
scheme under examination, Mr. Rama- 


murtht submitted that the two 
iets Seen esa ene 
1. (1963) 2 L.L.J. 388. : 
2. (1968) 1 L.L.J. 542. 
3.° (1965) 2 LLJ. 139 
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decisions should not be construed as 
if they laid down principles which should 
have the cumulative effect, firstly, as to 
the qualifying period, and secondly, as 
to deprivation of gratuity in cases speci- 
fied in tho Delhi Cloth and General Mills 
case.1 It is true that this decision does 
not lay down that the qualifying period 
in cases of misconduct should be 15 
years as was held in Calcutta Insurance 
Co.1 But, as aforesaid, that was be- 
cause that question was not raised, 
while in the Calcutta Insurance Cos. Case*, 
it was expressly raised and the Court laid 
down that in such cases it would be proper 
to provide 15 years continuous service 
as a criterion. 


18. Once the principle that gratuity, 
is paid to ensure good conduct through- 
out the period that the workman serves 
his employer is accepted as laid down in 
Calcutta Insurance Co.*, some distinction 
inthe matter of the qualifying period 
between cases of resignationfand retire- 
ment on the one hand and dismissal] 
for misconduct on the other becomes 
logically necessary. Such a distinction 
cannot legitimately be assailed as un-t, 
reasonable. Similarly, if the object 
underlying schemes of gratuity is to secure 
industrial harmony and satisfaction 
among workmen it is impossible to 
equate cases of death, physical inca-j 
pacity, retirement and resignation with} 
cases of termination of service incurred 
on account of misconduct. Besides, a 
longer qualifying period in the latter; 
cases would ensure restraint against wilful 
use of violence and force neglect etc. 
No serious argument was advanced that 
such a distinction would not be reasonable. 
The objection was against the insertion 
of both and not against the merit of such| 
distinction. 





19. As regards the clause as to mis- 
conduct, it is not possible to disagree 
with the proposition laid down in the 
Delhi Gloth & General Mills caset, that 
acts amounting misconduct as defined im 
the standing orders,” where they are 
made, or the model standing orders, 
where they are applicable, differ in degree 
of gravity, nature and their impact om 





1. C.A. Nos. 2168, 2569 of 1966, and 76, 123. 
and 560 of 1967 decided on 27th September, 1968. 
2. (1967) 2SC.R, 596. 
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the discipline and the working of.the 
concern , and that though grave in their 
nature and results, all of them may not 
result in loss capable of being calculated 
in terms of money. Amongst’ them 
there would be some which would forth- 
with disentitle the workman from re- 
taining his employment and justifying 
his dismissal. For the reasons given 
in the Delki Cloth and General Mills 
casel, with which we, with respect, con- 
cur, we must agree with counsel for the 
company that it is necessary to modify 
the scheme'and to add in clause 5 thereof 
a proviso that in cases where there has 
been termination of service on account 
of an employee found guilty of act or 
acts involving violence against the 
management or other employees or 
riotous or disorderly behaviour in or near 
the company’s premises, the company 
would be entitled to forfeit the gratuity 
which would otherwise be payable to the 
concerned: workman. Clause 5 should 
also be modified so as to introduce 
therein 15 years continuous service as 
the qualifying period for earning 
gratuity in cases- where the service of: the 
employee has been terminated on 
account of misconduct and that such 
gratuity should be payable at the rate 
prescribed in clause 3 (d) of the scheme. 


20. The appealis allowed and the award 
is set aside to the extent aforesaid. The 
gratuity scheme and the scheme for 
medical benefit, as revised by the Tri- 
bunal, are modified as stated above. 


So far as the question of bonus is con-. 


cerned, that question is remanded to the 
Tribunal to decide itin accordance with 
the observations made hereinabove. The 
Tribunal will give liberty to the parties 


to adduce for that purpose such further. 


evidence as they think necessary: 
There will be no order as to.costs. 


V.M.K. 





1. C.A. Nos. 2168, 2569 of 1966 and 76, 123 
ire 560 of 1967, decided on 27th September, 


KUMARA KRISHNA: ¥. SARVAGNA'KUMARA ' KRISHNA. 
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THE: SUPREME COURT OF INDIA: 
(Civil Appellate Jurisdiction.) 


PRESENT :—J. C. Shah, V. Ramaswami 
and A. N. Grover, JJ. 


Sri Rajah Velagoti Kamara Krishna 
Yachendra Vara and others ... Appellants* 


y. 


Sri Rajah Velugoti Sarvagna Kumare 
Krishna Yachendra Varu and others. 
Respondents. 


(A) Madras Estates (Abolition and Con- 

version into Ryotwari) Act (XXVI 

of 1948), section 66—ZInterpretation— 

“ Estate”, meaning of—Buildings forming ` 
part of impartible estate, but are outside 

the geographical limits of an impartible 

estate if ceased to be part of the estate on 

the abolition of estates. 


The word “ estate ” in section 66 of the 
Madras Estates (Abolition and Oonver- 
sion into Ryotwari) Act 
of 1948), denotes only the estate governed 
by the Permanent Settlement Regulation 
and the Estates Land Act and not any 
other part of the impartible Zamindari. 
In other words the Abolition Act has 
no application to properties which are 
outside the territorial limits of the 
Venkatagiri Estate. It is true that the 
buildings which are outside the geogra- 
hical limits of the Venkatagiri 
amindari cannot be brought within the 
definition of the estate as defined in the 
Estates, Lands Act and the Abolition Act. 
cannot therefore be made applicable to 
such buildings. But the buildings, have 
acquired the character of impartibility 
as a result of incorporation with the 
parent estate and that character cannot 
be lost unless the statute intervenes. 
Section 4 of. the Impartible Estates Act 
itself contemplates parts of an estate 
being impartible. 
[Paras. 14, 15.} 


(B) Impartible Estate—Nature and inci- 
dents of—Impartible estate, if can be 
equated to an ancestral joint familv 
estate. : 


The law regarding the nature. and ine 
cidients of impartible estate is now well- 


*C.A. No. 2113 of 1966. 28th October, 1969 
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settled. Impartibility is essentially a 
creature of custom. The junior members 
of a joint family in the case of imparti- 
ple joint family estate take right in the 
property’ by birth and, therefore, have 
no right of partition having regard to 
the very nature of the estate that it is 
impartible. Secondly, they have no 
tight to interdict alienations by the head 
of the family either for necessity or 
otherwise. The right of junior mem- 
bers of the family for maintenance is 
governed by custom and is not based 
upon any joint right or interest in the 
property as co-owners. The income of 
the impartible estate is the individual 
income of the holder of the 
estate and is not the income of the joint 
family. To this extent the general law 
of Mitakshara applicable to joint family 
property has been modified by custom 
and an impartible estate, though it may 
be an ancestral joint family estate, is 
clothed with the incidents of self-acqui- 
red and separate property to that extent. 
The only vestige of the incidents of 
joint family property which still attaches 
to the joint family impartible estate is 
the right of survivorship which of course, 
is not inconsistent with the custom of 
impartibility. For the purposes of devolu- 
tion of the property, the property 
is assumed to be joint family property 
and the only right which a member of 
the joint family acquires by birth is to 
take the property by survivorship but 
he does not acquire any interest in the 
property itself. The right to take by sur- 
vivorship continues only so long as the 
joint family does not cease to exist and 
only manner by which this right of sur- 
vivorship could be put an end to is by 
establishing that the estate ceased to be 
joint family property for the purpose 
of succession by proving an intention, 
express or implied, on behalf of the junior 
members of the family to renounce or 
surrender the right to succeed to the 


tate. 
mere [Para. 17.} 


(C) Madras Estates (Abolition and Con- 
version into Ryotwari) Act (XXVI of 
1948), sections 45, 46 and 47—Scope 
— Right of the junior members of the 
joint family to receive maintenance from 
the entire income of the impartible estate 
prior to the notified date—Right based 
on contract or family arrangement—Right 
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if extinguished by the operation of sections 
45 to 47. n DEERE. 


On the question whether sections 45 to 
47 of the Abolition Act have the effect 
of extinguishing any rights, which the 
junior members of the Zamindari family 
may have had before the notified date to 
receive maintenance out of the entire 
income of the Zamindari under the con- 
tract or family arrangement. 


Held : Section 5 4 (2) of the Abolition 
Act provides for the ascertainment of 
the amount of maintenance payable 
to persons who, before the notified date, 
were entitled to maintenance out of the 
estate and its income either under sec- 
tion 9 or section 12 of the Madras Im- 
paitible Estates Act or under any con- 
tract or family arrangement. Section 45 
of the Abolition Act is concerned only 
with the apportionment of compensation 
amount. This section is concerned with 
the rights and liabilities in relation to 
properties which are represented by the 
compensation. There may be a case of 
an impartible Zamindari where the pro- 
perties not transferred under section 3 (b) 
are quite as valuable as the properties 
transferred. If, in such a case, there is 
a contract or family arrangement for the 
payment of maintenance, such a con- 
tract or family arrangement would as 
regards the quantum of the allowance, 
have some relation to the total income of 
the properties of the Zamindari. In 
the absence of express words to that 
effect, it would not be right to attribute 
to the Legislature an intention to free 
the properties not transferred to the 
Government by the operation of section 
3 (6) of the Act from liability to con- 
tribute towards the maintenance of the 
junior members under such a contract 
of family arrangement, and, while 
leaving the landholder in possession of 
those properties, limit the maintenance 
holders to a share of a fifth of the com- 
pensation amount. Therefore, it has to 
be held that sections 45 to 47 of the Abo- 
lition Act do not have the effect of extin- 
guishing any rights which the junior 
members of the Zamindari family may 
have had before the notified date to 
receive maintenance out of the entire 
income of the Zamindari under the con- 
tract or family arrangement. 


11 


l 
Appeal from the Judgment and Decree 
dated the, 13th August, 1965 of the 
Madras High Court in O. S. A. Nos. 40 
and 53 of (1961. 


C. R. Pattabhiraman, Senior Advocate 
(V. Suresham and Balakrishnan, Advocates 
with him}, for Appellants. 


V. Vedantachari and K. Jayaram, 
Advocates! for Respondent No. 1. 


The Judgment of the Gourt was deli- 
vered by | 

Ramaswami, J—This appeal arises out of 
a suit O.S. No.351 of 1952 filedfor partition 
by 7 plaintiffs, viz., (1) Sri Raja Venkata 
Kumara Krishna Yachendra, (2) Sri Rajah 
V. V. Ramakrishna, (3) Sri Raja V. V. 
Rajagopala Krishna, (4) Sri Raja V. V. 
Muvva Gopala Krishna, (5) Sri Raja 
V. Rajeswara Rao, (6) Sri Rajah V. 
Maheswara Rao and (7) Sri Raja V. 
Mamana Gopala Krishna, minor by next 











KUMARA KRISHNA 7. SARVAGNA KUMARA KRISHNA (Ramaswami, J.). 
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friend and mother Smt. Sridevamma in 
respect of the Venkatagiri Estate and other 
properties as accretions to this estate. 
The first defendant in the suit was the 
holder of the zamindari until it was 
notified and taken over by the State on 
Tth tember, 1949. The 3rd and 4th 
(Znd and 3rd ?) defendants are brothers 
of the first defendant. The third (sic) 
defendant died during the pendency of 
the suit and defendants 7 and 8 are his 
sons. Defendants 4, 5 and 6 are the sons 
of the 4th (3rd) defendant. The 9th and 
10th defendants are the sons of the 1st 
defendant. The fourth plaintiff Sri Raja 
V. V. Muvva Gopala Krishna died during 
the pendency of the appeals against the 
suit in the High Court of Madras. After 
the filing of the petition of appeal in this 
Court Sri Raja V. Maheswara Rao, the 
6th plaintiff also died. The relationship 
of the parties will appear from the follow- 
ing pedigree : 














Sri Rajah Velugoti Kumara Yachendra Nayudu Bahadur 
: | a ; 
hed. salgt oa hee eed | | 
' Raja bajs- Muddu ala Venu- Rama Seshachala Venkata 
go j Krishna Krishna gopal Krishna pathi Ranga Lakshman 
( in 1916) (died Rao Rao Rao 
issue- (adopt- Career (adopted 
less in ed to to Bobbili) away) 
1921) | Pithapur) i 
; l. 
ja Govinda Krishna Maheswara Rao 
Ra risina Eri (plff. 6) 
(died in 1937) (plf. 1) (Pil. >) 
Madana Gopala (Minor) 
| f | by next friend 
i mother Sreedevi (plff 7) i 
V. V. Rama V. V. Raja V. V. Movva 
Krishna Go Gopalakrishna 
(pif. 2) (plf. 3) (plf. 4) 
Raye Vv ! Second thd 
Saravagna | Prince Prince 
Krishna 
(deft) ; 
MEN i i | 
l | D-7 D-8 D4 D-5 D-6 
D-9 D-10 
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2. The Venkatagiri Estate is an ancient 
impartible estate in Nellore District includ- 
ed in the Schedule under the Madras 
Impartible Estates Act (IT of 1904). 

In the year 1878, Raja Velugoti Kumara 
Yachema, who heads the above pedigree, 
was the Zamindar. He had seven sons 
of whom three had been given away in 
adoption. The eldest of the sons was 
Rajagopala Krishna to whom Raja Velu- 
goti Kumara Yachema handed over the 
entire estate and certain other properties 
with a view to spend the rest of his life 
in piety and meditation. In1889, Muddu- 
krishna and Venkata Krishna, two of the 
sons, Claimed a share in the estate con- 
tending that the estate was partible and 
the four sons were each entitled to a 
fourth share in the family properties. 
Rajagopalakrishna, however, asserted its 
impartible character. Ultimately there 
was a settlement between the parties 
wherein Muddu Krishna and Venkata 
Krishna withdrew their claim to partition 
and recognised the impartible character of 
the Zamindari. The settlement involved 
the payment of large sums of money by 
Rajagopala Krishna to his three younger 
brothers Muddu Krishna, Venkata 
Krishna and Venugopal. Venugopal was 
then a minor and was represented by the 
father Raja Velugoti Kumara Yachema 
himself. The terms of the settlement were 
embodied in a stamped document bearing 
the date 8th April, 1889. Its terms may 
be summarised as follows: (a) recogni- 
tion by all the brothers that the Venkata- 
giri estate was impartible with descent 
along the eldest line, that is, by Rajagopala 
Krishna the then Zamindar and after him 
by his son, son’s son and so on the eldest 
male line ; (6) the three brothers of the 
then Rajah, Muddukrishna, Venkata 
Krishna and Vegugopal, should each 
Teceive a sum of Rs. 5,81,252-11-10 ; 
{c) Muddu Krishna, Venkata Krishna 
and Venugopal should also receive a sum 
of Rs. 40,000 each for providing themsel- 
ves with residence; (d) a provision for the 
marriage expenses of Venkata Krishna 
and Senigo and (e) provision that 
Rajagopala ishna and his successors 
to the estate should pay to Muddu- 
krishna, Venkata Krishna and Venu- 
gopal asum of Rs. 1,000 each per men- 
sem for life and on their death a similar 
amount to their male descendants (Puru- 

sha santhathi) by way of allowance, the 
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amount payable to each branch being 
Rs. 1,000 irrespective of the number of 
descendants. 


3. Venugopal, the last of the four 
brothers, never married and plaintiffs 
5 and 6 to the suit are his illegitimate 
sons. In 1932 plaintiffs 5 and 6 insti- 
tuted a suit against the Estate (O. S. 
No. 30 of 1932) claiming maintenance 
allowance and relying upon the agree- 
ment of 1889 and in the alternative on 
custom and Hindu law. The Subordi- 
nate Judge found that- custom was not 
proved and that they were not entitled 
to maintenance under the Hindu law. 
But he found that the claimants were 
entitled to the maintenance under the 
deed as Pursha santhathi. On appeal the 
High Court agreed with the finding of 
the trial Court as regards the absence 
of any custom but differed from the 
interpretation of Purusha santhathi and 
held that the term was applicable only to 
legitimate sons and not to illegitimate 
sons. The High Court, however, took 
the view that the plaintiffs 5 and 6 were 
entitled to maintenance under the Hindu 
Law. The judgment of the High Court 
is reported in Maharaja of Venkatagiri 
v. Raja Rajeswara Rao1. The matter 
was taken in appeal to the Judicial Com- 
mittee and the Judicial Committee 
allowed the appeal of the Rajah holding 
that the illegitimate sons of Venugopal 
were not entitled to maintenance either 
under the agreement of 1889 or under the 
Hindu Law. The decision of the Judi- 
cial Committee is reported in Raja 
Krishna Yachendra v. Raja Rajeswara 
Rao’. 


4. At the time of the notification of the 
estate under the Madras Estates (Aboli- 
tion and Conversion into Ryotwari ) Act, 
1948 (XXVI of 1948) (hereinfter called 
the Abolition Act) the first defendant 
in the suit held the estate and was the 
principal landholder under the Act. 
Under section 66 of the Abolition Act, on 
and from the notified date, the Madras 
Impartible Estates Act, 1904 (II of 
1904) shall be deemed to have been 
repealed in its application to the Estate. 


e2 (1939) 1 M.L.J. 831 : I L.R. (1939 Mad. 


RAC) Mad: 419 : L.R. 68 I.A. 181 : 
( 1942) rE M.LJ. 
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Out of the advance compensation first 
deposited, plaintiffs 1 to 4 had been 
paid a sum of Rs. 75,000 as maintenance 
holders under section 45 of the Aboli- 
tion Act. They were entitled under the 
Act to a further sum of Rs. 75,000 in 
the second instalment of compensation 
anda sharein such additional compen- 
sation that may be given. They were 
also given interim payments at Rs. 
9,000 per year under section 50 of the 
Abolition’ Act. Under section 47 of the 
- Act they were also entitled to ryotwari 
patta. 


5. The case of the plaintiff. was that the 
Venkatagiri Estate became an impartible 
estate only under the agreement of 1889 
between the parties and became a sta- 
tutory impartible estate by virtue of its 
inclusion in the Schedule to the Madras 
Impartible Estates Act, 1904 and that 
on the repeal of that enactment by sec- 
tion 66 ofthe Abolition Act the Estate 
became partible. ‘lhe contention of the 
plaintiffs was that as junior members of 
a joint family they were entitled to a 
share in the compensation amount and 
also to a share in Schedule B properties 
which were not vested in the State 
Government. So far as the claim to a 
share in the compensation amount is 
concerned, there were proceedings under 
the Abolition Act itself . The suit was 
principally confined to the claim for a 
share in the B Schedule properties and 
for an alternative claim for maintenance 
at Rs. 1,000 per menem So far as the B 
schedule properties are concerned, the 
claim was confined to shares in three 
items of immovable properties, namely (1) 
Motimahal No. 187, Mount Road, 
Madras, (2) Venkatagiri Rajah’s 
Bungalow at Nellore and (3) Venkatagiri 
Rajah’s bungalow at Kalahasti. Out 
of the movable properties the claim was 
confined to sub-item (8) of item 8 of the 
B Schedule, that is, a golden howdah. 
It is the case of the plaintiffs that the repeal 
of the Impartible Estates Act by virtue 
of the notification will have the effect 
of changing the character of the properties 
inthe B Schedule and making them 
partible. It was contended that even 
if for any reason the plaintiffs are not 
granted a share in the properties of the 
estate, they must be paid a sum of Rs. 
1,000 per mensem in terms of the original 
agreement of 8th April, 1889. 
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6. The trial Judge, Subramaniam, J., 
held that the Venkatagiri Zamindari was 
impartible by custom even apart from 
the agreement of 1889 and the Impartible 
Estates Act of 1902 and 1904. Even 
after the abclition of the Venkatagiri 
Estate the character of impartibility was 
found to continue in respect of B Schedule 
properties which formed part of the 
Zamindari. The learned Judge held that 
the plaintiffs 1 to 4 were not entitled to 
a share in the immovable properties of B 
schedule but were entitled to recover such 
sum as may be needed to make up the 
monthly allowance for their branch at Rs. 
1,000 per mensem after taking into consi- 
deration the amount which plaintiffs b to 
4 were given under the Abolition Act. 
They were granted a charge for the amount 
onitems 1, 14 and 16 of plaint B Schedule. 
Plaintiffs i to 4 were also given a decree 
for one-third share sub-item (8) ofitem 8 
of Schedule B properties, namely, the 
golden howdah. So far as plaintiffs 
5 to 7 were concerned they were held 
not entitled to any relief. The plaintiffs 
ł to 7 preferred appeal O. S.A. No. 53 of 
196L against the judgment of the trial 
Juage in O. S. No. 351 of 1952. The first 
defendant also filed O.S.A. No. 40/61 
against that portion of the judgment in 
O. S. No. 351 of 1952 whereby the trial 
judge held that even after the notification 
of the Venkatagiri Estate under the Aboli- 
tion Act and the payment of the com- 
pensation under that Act to plaintiffs 
1 to 4 their claim for maintenance under 
the agreement of 8th April, 1889 con- 
tinued in force and that plaintiffs 1 to 4 
were entitled to a payment of Rs. 1,000 
per mensem each after giving credit for 
payments made under the Abolition Act. 
Both the appeals O. S. A. No. 53 of 1961 
and O. S. A. No. 40 of 1961 were heard 
together and disposed of by a Division 
Bench consisting of Chandra Reddy, C. J. 
and Natesan, J., bya common judgment 
dated 13th August, 1965. The Division 
Bench held that plaintiff 1 to 4 having 
enjoyed the benefit of payment under 
section 45 (5) of the Abolition Act and 
got capitalised by the Tribunal of their 
maintenance rights on the basis of the 
extinction of the Estate cannot make a 
further claim as if the agreement of 1889 
was a subsisting one and call upon the 
1st defendant to make up for any defi- 
ciency from the properties that had not 
vested in the Government. The Division. 
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Bench also disallowed the claim of 
plaintiffs L to 4 for a share in the value 
of the golden howdahs. It was pointed 
out that silver, and the golden howdah 
were not treated as impartible but were 
actually divided among the family 
members. Accordingly the Division 
Bench allowed the appeal O. S. A. No. 40 
of 1961 filed by the Ist defendant. In 
regard to O. S. A. No. 53 of 1961 the 
Division Bench held the claim that the 
Venkatagiri Estate was not an impartible 
estate by custom was devoid of merit. 
It was pointed: out that before the 
Special Tribunal under the Abolition 
Act the plaintiffs had advanced the same 
contention but it was rejected. 
Plaintifis 1 to 4 filed an appeal to the 
Court against the decision of the Special 
Tribunal. The decision of this Court 
is reported in Raja Muvva Gopalakrishna 
Yachendra and others v. Raja V. V. 
Sarvagna Krishna Yachendra and others 
Before this Court plaintiffs 1 to 4 did not 
question the finding of the Special Tri- 
bunal that Venkatagiri Estate was an 
impartible estate. On the other hand 
the contention advanced by the plaintiffs 
was that the Venkatagiri -Estate was im- 
partible by custom and that the imparti- 
bility continued under the Madras 
Impartible Estates Act but ceased when 
the estate vested in the State Govern- 
ment. The Division Bench upon an 
examination of the evidence held that 
Venkatagiri Estate was an impartible 
estate by custom and was not made im- 
partible for the first time under the agree- 
ment of 1889 or by Acts of 1902 or 1904, 
The claim for partition made by plaintiffs 
in respect of the B Schedule immovable 
properties was negatived. As regards 
the claim to maintenance made by 
plaintiffs 5 to 7 the Division Bench held 
that a similar claim had been rejected 
previously by the Judicial Committee 
as not tenable either under the Agree- 
ment of 1889 or under Hindu Law or 
on the basis of custom. In the result 
O. S. A. No. 53 of 1961 filed by 
the plaintiffs was dismissea. O. S. A. 
No. 40 of 1961 preferred by the Ist 
defendant was allowed and the suit was 
dismissed in its entirety. i 


eee 
1. (1964) 1 M.L.J. (S.C.) 106: (1964) 1 An.W.R. 
1 SCJ. 342: 


S.C.) 106: (1964 (1963) 
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THE MADRAS-LAW JOURNAL REPORTS—(SUPREME COURT) 


[197 


7. The first question to be considered 
in this a l is whether the plaintiffs 
are entitled to claim a share in the three 
items of immovable properties of B 
Schedule already referred to. The argu- 
ment on their behalf may be summarised 
as follows: Venkatagiri Estate admittedly 
an ancestral estate was not impar- 
tible by custom but for the first time 


.by the agreement of 1889 the parties 


thereto agreed to hold it as an impartible 
estate, succession being governed by 
the law of primogeniture, The arrange-- 
ment was brought about to preserve the 
integrity of the Estate and to preserve 
its past glory. By reason of the notifica- 
tion of the Estate under the Abolition 
Act and the vesting of the Estate in the 
Government the purpose for which the 
agreement was entered into was frus- 
trated. The agreement of 1889 could 
therefore be no longer relied upon for 
preserving the impartible character of 
the Estate or what was left of it. The 
three items of immovable properties 
though outside the territorial limits of 
the Zamindari were held impartible only 
as appurtenant to the main Estate and 
after the impartible character of the main 
estate was lost, these properties became 
partible. Even though the estate was 
treated as an impartible estate, it was an 
ancestral estate as there was joint 
ownership of the Estate in the family 
members. Plaintiffs 1 to 4 , therefore, 
were entitled to one-third share of the 
properties of B Schedule which are not 
vested in the Government and plaintiffs 
Sto 7were entitled similarly to another 
one-third share, 


8. In our opinion the ‘contention of 
the plaintiffs that Venkatagiri Estate 
was not impartible by custom is untenable. 
The early history of the Zamindari is 
summarised in Gopalakrishna v. - Sar- 
vagna Krishna', as follows : 


“The estate of Venkatagiri has beer 
in existence since Muhammadan times. 
On the disruption of the Moghal 
Empire, it owed allegiance to the Nawa- 
bs of Arcot. In addition to the payment 
of peshkush they had to maintain an 
armed force for the assistance of 
Government in times of disorder or 
rebellion. As a result of the treaty 





1. (1955) An.W.R, 590. 
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between the East India Company on 
the one side and the Nawab of Arcot 
on the’ other the administration of 
that part of the country under the 
suzerainty of the latter was made over 
to the British. Under this treaty 
the Zamindary of Venkatagiri was 
recognised and the Rajah had to pay 
to the East India Company what he 
was paying before to the Muhammadan 
rulers. Sometime later, in accordance 
with the arrangement entered into 
between the Zamindars in Western 
Arcot and Lord Olive, the East India 
Company took over the responsibility 
for the preservation of law and order 
and the Zamindars were relieved of 
the task of maintaining armed forces 
and in its stead they undertook to pay 
an additional revenue on their estate, 
which was added to the peshkush. It 
was assured that the fixed peshkush 
would remain unalterable. In pur- 
suance of this agreement, a sanad was 
granted in 1802 to the Zamindar of 
Venkatagiri and other Zamindars 
embodying the terms agreed upon. 
Ever since, successive Zamindars 
held the estate paying peskush which 
has been invariable.” 


The Estate is described in the official 
documents in the year 1801 as one of the 
the Western palayams. It was observed 
by the Privy Council in Naragunt 
Lutchmeedavamah v. Vengama Naidoo}. 


“A polliam is explained in Wilson’s 
Glossary to be ‘a tract of country 
subject ‘to a petty Chieftain.’ In 
speaking of Polligars, he describes 
them as having been originally petty 
Chieftains occupying usually tracts 
of hill or forest, subject to pay 
tribute and service to the paramount 
State, but seldom paying either, and 
more or less independent ; but as having 
at present, since the subjugation of the 
country by the East India Company, 
subsided into peaceable landholders. 
This corresponds with the account read 
at the Bar from the Report of the Select 
Committee on the affairs of India, in 
1812. A Polliam is in the nature of a 
Raj ; it may belong to an undivided 
family, but it is not the subject of parti- 
tion ; it can be held by only one member 
of the family at a time, who is styled the 
a ee 


1. (1861-63) 9 MLA, 66., 
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Polligar, the other members of the family 
being entitled to a maintenance or 
allowance out of the estate.” 


9. Lhe document of 1889 also negatives 
the case of the plaintiffs that the Estate 
was made impartible for the first time by 
that document. ‘lhe language of the docu- 
ment clearly shows that it only recogni- 
sed the then subsisting impartible charac- 
ter of the Estate. In other words the docu- 
ment proceeds on the assumption that the 
Zamindari was made impartible by cus- 
tom from the very beginning. The rele- 
vant portion of the agreement of 188% 
Exhibit A-1 is to the following effect” 


“On the 18th April, 1889, the Contract 
entered in writing by Raja Velugoti 
Rajagopala Krishna Yachenara Baha- 
dur, Rajah of Venkatagiri, eldest son of 
Sri Raja Velugoti Kumara Yachama 
Naidu and his three uterine brothers: (1} 
Muddu Krishna, (2) Venkatakrishna 
and (3) minor Venugopala by his father 
and guardian Raja Velugoti Kumara 
Yachama Naidu is as follows: Out of 
the sons of the said Sri Raja Velugoti 
Kumara Yachama Naidu, excluding the 
three who, have been given in 
adoption while we remaining 
four brothers comprising the parties 
to this document aie sons of the said 
Raja V. Kumara Yachama Naidu and 
members of an undivided family ; be- 
cause the Venkatagiri Estate is imparti- 
ble and subject to the law of primogeni- 
ture our father Sri Raja V. Kumara 
Yachama Naidu, with the intention of 
his seeing, and approving of, the ruling 
of the estate by his eldest son the Raja 
Rajagopala Krishna, and with the inten- 
tion of passing his time thereafter in 
future in the meditation of God, as 
means to attain to the world beyond, 
transferred on the 28th October, 1878 
to the eldest of us four and the heir 
apparent to the estate, namely, the Raja 
Rajagopala Kiishna, Raja of Venkata- 
giri, the Venkatagiri Zamindari, the 
immovable properties relating thereto, 
the other immovable properties which 
were acquired by means of the income of 
the said Zamindari and all his ancestral 
and his self-acquired movable properties, 
excepting the nine lakhs and odd rupees 
and all the properties connected there- 
with including its accretions which he 
retained for his charitable expenses. 
Since, then, the aforesaid Raja Raja- 
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gopala Krishna Yachandia, Raja of 
Venkatagiri, has been ruling the estate 
Seigo When the matters stood thus, 
on account of ill-feeling that arose 
between some of us, two of us, namely 
Muddukrishna Yachendrulu and Ven- 
kata Krishna Yachendrulu, expressed 
the desire that the said Venkatagiri 
Zamindari, the immovable properties 
connected therewith, the otber im- 
movable properties acquired by means 
of the income of the said Venkatagiri 
Zamindari and all the movable proper- 
ties should be divided into four shares 
and their respective shares should be 
given to them. The Raja Rajagopala- 
krishna, Raja of Venkatagiri, becoming 
aware of this fact, contended that the 
Venkatagiri Zamindari, the other im- 
movable properties connected therewith, 
the other immovable properties which 
-were acquired by his father out ofthe 
income of that Zamindari and 
transferred by him to him along 
-with the estate and ancestral and 
self-acquired movable properties of 
his father which the latter trans- 
ferred to him along with the estate, 
-were impartible. Thereupon, all of 
us brothers consulted about the afore- 
mentioned points of dispute, our father 
-who is all-knowing and who has con- 
siderable experience. He considered (it 
well and positively expressed his opinion 
that, regard to immovable property the 
Venkatagiri Zamindari was originally 
earned by our ancestors by reason of 
valour in war, that it was an ancient 
‘Zamindari, that it was an impartible 
„estate devolving along the eldest line of 
descendants, that it was permanently 
settled, that, when Sannad Milikiyat Isti- 
mirar was granted to the ancestors, who 
was then the Zamindar of Venkatagiri, 
the peshkush for this Venkatagiri Estate 
-was fixed with reference to the amount 
of expenses of the military troops and 
servants which he (our ancestor) was 
supplying and with reference to the 
money paid as tribute to the former 
Government, namely, Nawab, that 
_ therefore this Venkatagiri estate was not 
-partible, that the immovable properties 
connected therewith, and other im- 
movable properties acquired by means 
of the income of the said estate were 
calso, of course, impartible—that in 
wegard to movable property, his ances- 
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tral and self-acquired money in cash, 
the money consisting of deposits kept 
inthe firmsof Arbuthnot & Company, 
and Binny & Company, all the silver, 
gold and precious stones, jewels, which 
were on the 26th October, 1878 trans- 
ferred along with the said Venkatagiri 
Estate to this eldest son, the Raja 
Rajagopala Krishna Raja of Venkata- 
giri, together with the accretions thereto 
upto now should be divided equally 
among his four sons who are among the 
parties to this document—that such 
would be a just arrangement. In 
regard to our father’s opinion about the 
immovable property, the three youngest 
of us brothers consulted their proper 
friends and in regard to our father’s 
opinion about the aforementioned 
movable properties which were acquired 
by Raja Velugoti Kumara Yachama 
and transferred ‘along with the Venkata- 
giri Estate the eldest of these four 
brothers ..........+. consulted his proper 
friends. On account of the cogent 
reasons urged by the respective friends 
of these both parties, and for the reasons 
urged by the respective friends of these 
both parties and for the reason that all 
family feuds would (thereby) end and 
compromised ‘the opinions of one of 
the parties to this document, namely, 
Raja Velugoti Kumara Yachama Naidu, 
on the two points referred to above have 
been agreed in, as certainly correct 
and accepted, by the remaining parties, 
namely, we four brothers. Therefore, 
the parties to this document, namely, 
we four brothers, and our father Raja 
Velugoti Kumara Yachama do now 
jointly and severally hereby determine, 
agree and affirm as follows : 


« All this Venkatagiri Estate is imparti- 
ble descendible along the eldest line 
(of descent) of the said Estate, the im- 
movable properties, connected there- 
with and the other immovable proper- 
ties acquired by means of the income of 
the said estate should be enjoyed by the 
eldest of us four brothers and the heir 
of the aforesaid Raja Velugoti Kumara 
Yachama namely the aforesaid Velugoti 
Rajagopala Krishna and after him by 
his son, son’s son and so on in the 
eldest male line of descent ........+++ sub- 
ject to the condition of paying allow- 
ances to other members of our family, 
suitably to their respective status out of 
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the income from the estate and the 
properties. And so we divide in the 
manner, shown below all the money, 
silver, gold and precious stones, jewels, 
and the accretions resulting thereto upto 
this day which formed ancestral and 
self-acquisition of our father 
along with the said estate ............ pe 


10. Counsel for the plaintiffs has been 
unable to show any term in this Agree- 
Ment to support his contention that it was 
only by virtue of that document that the 
parties agreed to call the Estate impartible. 
On the contrary the document indicates 
that there was clear recognition by the 
executants of the then character of the 
Estate as an impartible zamindari. 


11. We shall then deal with the inclusion 
of the Venkatagiri Zamindari in the 
Impartible! Estates Act passed by the 
Madras Legislature in 1902 and 1904, 
These Acts became necessary as a result 
of the ruling of the Privy Council in Sri 
Raja Rao Venkata Mahipati Rama Krishna 
Rao Bahadur v. The Court of Wards}. 
The decision of the Judicial Committee 
was given ‘in 1889 and the Impartible 
Estates Act! was passed in Madras in 1902 
‘with a view:to preserve the ancient zamin- 
daris of the Madras Presidency. Refer- 
Ting to the Schedule to the Act the state- 
ment of objects and reasons explained 
that the schedule contained only Perma- 
nent Settlement Estates in existence before 
the date of Permanent Settlement Regula- 
tions and which have been declared by the 
judicial decisions to be impartible or 
locally considered by ancient custom to 
be so impartible and had in fact descended 
without partition since that date. The 
Impartible Estates Act, 1904 finally took 
the place of 1902 Act. The Estate of 
Venkatagiri ‘has been included in the sche- 
dule annexed to both the Impartible 
Estates Acts. The obvious inferenceis that 
the Government had made enquiries and 
were satisfied that the Estates included in 
the schedule to Act II of 1904 were im- 
partible and: the inclusion of the Estates 
therein is a legislative determination that 
they were impartible . In Pushavathi 
Viziaram Gajapathi Raj Manne v. Pusha - 
vathi Viswaswar Gajapathi Raj? this Court 
observed : | 
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“Soon after ‘these: decisions were pro- 
nounced by the Privy Council, the 
Madras Legislature ‘stepped in because 
those decisions very rudely disturbed 
the view held in Madras about the 
limitations on the powers of holders of 
impartible estates in the matter of mak- 
ing alienations of the said estates. That 
led to the passing of the Madras Im- 
partible Estates Acts Tl of 1902, IL of 
1903 and IT of 1904. The Legislature 
took the precaution of making necessary 
enquiries in regard to impartible estates 
within the State and made what the 
Legislature thought were necessary pro- 
visions in respect of the terms and condi- 
tions on which the said estates were 
held.” 
12. In these circumstances we see no 
reason to differ from the finding of the 
High Court that the Estate of Venkatagiri 
was an ancient impartible Estate by cus- 
tom and was not made impartible for the 
first time under the agreement of 1889 or 
by the Madias Acts of 1902 and 1904. 


13. The next question for determination 
is what is the effect of the Abolition Act 
on the rights and obligations of the mem- 
bers of the family in relation to the Venka- 
tagiri Zamindari. According to the plain- 
tiffs the property described in the B Sche- 
dule appended to the plaint did not vest 
under section 3 (b) of the Abolition Act. 
The properties in the B Schedule include a 
building in Mount Road, Madias a bun- 
galow at Kalahasti and the District Judge’s 
bungalow at Nellore Town. These build- 
ings are situated outside the territorial 
limits of the Venkatagiri Estate. Section 
3 (a) and (b) of the Abolition Act states : 
+ k ¥ + 


“3. With effect on and from the noti- 
fied date and save as otherwise expressly 
provided in this Act— 

1. (a) (the Madras Estates) Land (Re- 
duction of Rent) Act, 1947 (Madras 
Act XXX of 1947) (in so far as it 
relates) to matters other than the reduc- 
tion of rents and the collection of arrears 
of rent and the Madras Permanent 
Settlement Regulation, 1802 (Madras 
Regulation XXV of 1802), the Madras 
Estates Land Act, 1908 (Madras Act I 
of 1908), and all other enactments appli- 
cable to the estate as such shall be deem- 
ed to have been repealed in their applica- 
tion to the estate. 
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(5) the entire estate (including all com- 
munal lands ; porambokes ; other non- 
ryotilands ; waste lands ; pasture lands; 
lanka lands; forests; mines and minerals; 
quarries ; rivers and streams ; tanks and 
irrigation works ; fisheries and ferries), 
shall stand transferred to the Govern- 
ment and vest in them, free of all en- 
cumbrances and the Madras Revenue 
Recovery Act, 1964, the Madras Irriga- 
tion Cess Act, 1865, and all other enact- 
ments applicable to ryotwari areas shall 
apply to the estate ; 


4 * * x 
Section 1 (3), states : 
x w * * 


(3) Tt applies to all estates as defined in 
section 3, clause (2), of the Madras 
Estates Land Act, 1908, except inam 
villages which became estates by virtue 
of the Madras Estates Land (Third 
Amendment) Act, 1936. 


Section 2 (3) defines “estate” to mean ..... 
w * + * 


3) “ estate” means a zamindari or an 
under-tenure or an inam estate ; 
* * * * 


Section 2 (16) defines “‘ Zamindari” as 
follows : 
* 4 * * 


(16) “ Zamindari estate ” means— 


(i) an estate within the meaning of sec- 
tion 3, clause (2) (a), of the Estates Land 
Act, after excluding therefrom every 
portion which is itself an estate under 
section 3, clause (2) (b) or (2) (e), of that 
Act ; or 


(ii) an estate within the meaning of sec- 
tion 3, clause (2) (6) or (2) (c), of the 
Estates Land Act, after excluding there- 
from every portion which is itself an 
estate under section 3, clause (2) (e), 
of that Act. 


* * x * 


Section 3 (2) of Estates Land Act (Madras 
Act I of 1908) defined an “estate” to 
mean : 


(a) any permanently-settled estate or 


temporarily-settled zamindari ; 


(b) any portion of such permanently- 
settled estate or temporarily-settled 
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zamindari which is separately registered 
in the office of the Collector ; 


(c) any unsettled palaiyam or jagir ; 
* +*+ + x 


14. Section 2 (2) of the Madras Imparti- 
ble Estates Act, 1904 (Madras Act IT of 
1904) defines an “impartible estate ” as 
“an estate descendible to a single heir 
and subject to the other incidents of 
impartible estates in Southern India. In 
relation to the Venkatagiri Zamindari the 
expression Estate in section 3 (a) of the 
Abolition Act refers obviously to the Ven- 
katagiri Estate which till then was subject 
to the operation of the Madras Permanent 
Settlement Regulation and the Madras 
Estates Lands Act. In relation to the 
Venkatagiri Zamindari section 66 of the 
Abolition Act enacts that with effect from 
the notified date the Madras Impartible 
Estates Act, 1904 shall be deemed to have 
been repealed in its application to the 
Estate. The question arises whether the 
word “ estate ” in section 66 of the Aboli- 
tion Act denotes the zamindari consisting 
of properties which stood transferred to the 
Government under the Abolition Act and 
properties which are not so transferred, 
or whether the expression ‘ estate’ refers 
to only the Venkatagiri Estate which until 
the notification issued under the Abolition 
Act took effect was the subject of the 
Permanent Settlement Regulation and 
the Madras Estates Land Act. The High 
Court has given sufficient reasons in sup- 
port of its view that the word “ estate ” in 
section 66 of the Abolition Act denote 

only the estate governed by the Permanent 
Settlement Regulation and the Estates 
Land Act and not any other part of th 

impartible zamindari. In other words the 
Abolition Act has no application to pro- 
perties which are outside the territorial 
limits of the Venkatagiri Estate. The 
result, therefore, is that in relation to 
Venkatagiri Zamindari the Madras Im- 
partible Estates Act has been repealed so 
far as the Act applied to the Estate which 
by operation of section 3 (b) of the Aboli- 
tion Act has got transferred and became 
vested in the State Government. In rela- 
tion to other properties which have not 
become so vested in the Government the 
Madras Impartible Estates Act (1904) 
continues to be in force. It is the case of 
the plaintiffs that items 14, 15 and 16 of 
Schedule B did not vest in the Govern- 
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ment under section 3 (b) of the Act. Items 
14, 15 and:16 are Motimahal, Mount Road, 
Madras, the District Judge’s bungalow, 
Nellore and Venkatagiri Raja’s bungalow, 
Kalahasti. It is conceded on behalf of 
defendant:No. 1 that items 14,15 and 16 
did not vest in the Government under 
section 3 (b) of the Abolition Act. It is 
further claimed on behalf of the plaintiffs 
that items 14, 15 and 16 have become 
partible properties after the coming into 
force of the Abolition Act and plaintiffs 
should be! granted their shares of these 
properties: The contention of the plain- 
tiffs is that the Zamindari was made 
impartible by the agreement entered into 
by the brothers in 1889 and the properties 
which have not been taken over by the 
Government should be divided among the 
family members. We have already given 
reasons ‘for the view that the Zamindari 
was impartible independently of the agree- 
ment of 1889 and that the agreement was 
no more than a conscious affirmation by 
the parties of what the position was pre- 
viously in; fact and in law. To put it 
differently ‘the agreement of 1889 merely 
acknowledged and defined antecedent 
rights and! antecedent obligations. It is 
therefore difficult to accept the contention 
of the plaintiffs that the three items of 
property in Schedule B have become 
partible properties. Since the Abolition 
Act did not affect these items the proper- 
ties have continued to be what they were 
at the time of incorporation with the 
zamindari,| namely the properties retain 
their impartible character. 


15. We are also not impressed with the 
argument that as there was incorporation 
of the buildings with the original impartible 
estate the buildings ceased to have any 
impartible character when the impartibility 
of the parent estate was gone. It is true 
that the buildings which are outside the 
eographical limits of the Venkatagiri 
mindariicannot be brought w.thin the 
definition of the Estate as defined in the 
states Lands Act and the Abolition Act 
nnot therefore be made applicable to 
such buildings. But the buildings have 
acquired the character of impartibility 
as a result of incorporation with the parent 
estate and ‘that character cannot be lost 
nless the |statute intervenes. Section 4 
of the Impartible Estates Act itself con- 
templates parts of an Estate being im- 
artible. In Pushavathi Viziaram Gaja- 
| 


i 


pathi Raj Manne v. Pushavathi Visweswar 
Gajapathi Raj? the effect of integration is 
described as follows : 


“In all such cases, the crucial test is 
one of intention. It would be noticed 
that the effect of incorporation in such 
cases is the reverse of the effect of blend- 
ing . self-acquired property with the 
joint family property. In the latter cate- 
gory of cases where a person acquires 
separate property and blends it with 
the property of the joint family of which 
he is a coparcener, the separate 
property loses its character as a separate 
acquisition and merges in the joint 
family property, with the result that 
devolution in respect of that property 
is then governed by survivorship and not 
by succession. On the other hand, if 
the holder of an impartible estate 
acquires property and incorporates it 
with the impartible estate he makes it a 
part of the impartible estate with the 
result that thé acquisition ceases to be 
partible and becomes impartible. In 
both cases, however, the essential test 
is one of intention and so, wherever 
intention is proved, either by conduct or 
otherwise, an inference as to blending 
or incorporation would be drawn.” 


16. It was urged on behalf of the plaintiffs 
that the effect of the Abolition Act in 
regard to Venkatagiri Estate was to take 
away the character of impartibility in 
relation to property both inside and out- 
side the territorial limits of the estate. 
It was also contended that the object of the 
Abolition Act was three-fold: (1) to 
eliminate the class of middlemen, (2) to 
abolish Permanent Settlement and (3) to 
introduce ryotwari system. The argu- 
ment was that in the face of the avowed 
objects of the legislation it was futile to 
contend that the character of impartibility 
still continued in a truncated form. It 
was said cessante ratione legis, cassat et 
ipsa lex (reason is the soul of the law and 
when the reason for any particular law 
ceases, so does the law itself). It is not 
possible to accept this principle in the 
present case. For, many times custom 
outlives the condition of things which give 
it birth. As observed by Lord Atkinson 
in Rai Kishore Singh v. Mst. Gahenabai? : 
ee 
1. (1964) 2 S.C.R. 403 


2. (1919) 37 M.L.J. 562 : 53 LC. 630 : 
1919 B.C. 100. ALR. 


38 


“It is difficult to see why a family 
should not similarly agree expressly or 
impliedly to continue to observe a cus- 
tom necessitated by the condition of 
things existing in primitive times after 
that condition had completely altered. 
Therefore, the principle embodied in the 
expression ‘ cessat ratio cessat lex’ does 
not apply where the custom outlives the 
condition of things which gave it birth.” 


We accordingly reject the contention of the 
plaintiff on this aspect of the case. 


17. We are also unable to accept the 
contention of the plaintiffs that the pro- 
perty of the impartible estate was held in 
coparcenary as joint family property and 
became partible amongst the members 
once it lost its character of impartibility. 
In other words the contention was that 
junior members had a present interest in 
the impartible estate and were entitled to 
a share in the estate once impartibility was 
removed. In our opinion there is no 
justification for this argument. The law 
regarding the nature and incidents of 
impartible estate is now well-settled. 
Impartibility is essentially a creature of 
custom. The junior members of a joint 
family in the case of ancient impartible 
joint family estate take no right in the 
property by birth and, therefore, have no 
right of partition having regard to the very 
nature of the estate that it is impartible. 
Secondly, they have no right to :nterdict 
alienations by the head of the family 
either for necessity or otherwise. This, 
of course, is subject to section 4 of the 
Madras Impartible Estates Act in the case 
of impartible estates governed by the Act. 
The right of junior members of the family 
for maintenance is governed by custom 
and is not based upon any joint right or 
interest in the property as co-owners. 
This is now made clear by the judicial 
committee in Commissioner of Income-tax, 
Punjab v. Dewan Krishna Kishore? and 
Raja Valugoti Sarvagna Kumara Krishna 
Yachendra Bahadur Varu v. Raja Rajes- 
wara Rao*. ‘Lheincome ofthe impartible 
estate is the individual income of the hol- 
der of the estate and is not the income of 





1. (1941) 2 M.L.J. 972: (1941) 68 LA. 155 
at 177, 178. 

2. (1941) 681.A. 181 : LL.R. (1942) Mad. 419 : 
(1942) 1 M L.J. 132. À 
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the joint family. . In the former case Sir| 
George Rankin observed : 


“ But they find it necessary to say that 
the law as declared in the cases of 
Baijnath! and Shiba Prasad Singh*, has 
not been unsettled by the Gorakhpur 
case®. The observation itself and its 
context show that the reference to other 
judgments of the Board is controlled by 
the reference to Baijnath’s case', as 
having negatived the view that an im- 
partible estate could not be in any sense 
joint family property. The issue in the 
Gorekpur case*, was Indarjit’s right to 
succeed, and the passage cited was 
addressed to that. It appears to waive 
aside, as no longer an obstacle, the 
extreme logic that as there is no right to 
a partition the junior branch could have 
no right, actual or prospective, which 
the enjoyment of maintenance could 
evidence. It need not be taken as 
swinging to the opposite extreme, 
indeed, 1t would bein a high degree un- 
reasonable, having regard to the line of 
decisions, to interpret it as meaning that 
there is no reason why holders of im- 
partible estates should not now be told 
that, unless they can prove a custom to 
the contrary, all junior male members of 
the family have a claim for maintenance 
— that is, all who have not relinquished 
their right of succession, The point 
made is only this, that rights of main- 
tenance out of an impartible family 
estate— however little they may be, and 
to whichever member they be extended’ 
—would not be enjoyed or enjoyable 
by anyone who had ceased to be joint 
in respect of the estate. In their Lord- 
ships’ opinion, this should not be takem 
to affirm any disputable doctrine as to 
the origin of the right of maintenance, 
or any other doctrine which would make 
junior members “actual co-owners ’” 
or the right a “ real right ” in the sense 
negatived by the Board in Baijnath’s: 
case.” ee 


To this extent the general law of Mitakshara., 
applicable to joint family property has! 
been modified by custom and an impartibl 
estate, though it may be an ancestral joint}: 
family. estate, is clothed with the inciden 


1. (1921) L.R. 48 I.A. 195 : 40 M.L.J. 387. 
2. Coed L.R. 59 I.A. 331 : 63 M.L.J. 196. 
3. (1934) 67 M.L.J. 274 : LR. 61 I.A. 286.. 
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of self-acquired and separate property to 
that extent, The only vestige of the inci- 
dents of joint family property, which still 
attaches to the joint family impartible 
estate is the right of survivorship which, of 
course, is not inconsistent with the custom 
of impartibility. For the purpose of 
devolution of the property, the property 
is assumed to be joint family property 
and the only right which a member of the 
joint family acquires by birth is to take 
the property by survivorship but he does 
not acquire any interest in the property 
itself. The right to take by survivorship 
continues only so long as the joint family 
does not cease to exist and only manner 
by which this right of survivorship could 
be put an end to is by _ establishing 
that the estate ceased to be joint family 
property for the purpose of succession 
by proving an intention, express or 
implied, on behalf of the junior members 
of the family to renounce or surrender 
the right to succeed to the estate. In 
the latest case Anant Bhikappa v. Shankar 
Ramchandra‘, the judicial committee 
clearly affirmed the principle that the 
property was not held in coparcenary. 


“Now an impartible estate is not 
held in coparcenary (Rani Sartaj Kauri 
v. Rani Deoraj Kuari*, though it may 
be joint family property. It may 
devolve as joint family property or 
as separate property of the last male 
owne1. In the former case, it goes 
by survivorship to that individual, 
among those male members who in 
fact and in law are undivided in res- 
pect of the estate, who is singled out 
by the special custom, e.g., lineal 
male primogeniture. In the latter case 
jointness and survivorship are not as 
such in point: the estate devolves by 
inheritance from the last male owner 
in the order prescribed by the special 
custom or. according to the ordinary 
law of the inheritance as modified by 
the custom.” . ‘ 


18. We proceed to consider the next 
question arising in this appeal namely 
whether the agreement of 1889 in so 
far as it related to payment of main- 
tenance allowance of Rs. 1,000. p. m. to 








1. (1943).2 M.L.J. 599 : (1943) LR. 70 LA. 
232 at 243. i 
-2. (1888) L.R. 15 I.A. 51. 
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plaintiffs 1 to 4 continues to be in force 
even after the abolition of the estate 
and the vesting of the Zamindari estate 
in the Government under the Abolition 
Act. It was argued on behalf of de- 
fendant No. 1 that plaintiffs have enjoyed 
tho benefit of payment under section 45 (5) 
of the Abolition Act and got capitalised 
by the Tribunal the maintenance rights 
onthe basis of the extinction of the 
Estate. Section 45 (1), (4) and (5) of 
the Abolition Act states : 


“45. (1) In the case of an impartible 
estate which had to be regarded as 
the property of a joint Hindu family 
for the purpose of ascertaining the 
succession thereto immediately before 
the notified date, the following pro- 
visions shall apply.” 


* * * 


(4) The portion of the aggregate com- 
pensation aforesaid payable to the 
maintenance-holders shall be deter- 
mined by the Tribunal and notwith- 
standing any arrangement already 
made in respect of maintenance 
whether by a decree or order of a 
Gourt, award or other instrument in 
writing or contract or family arrange- 
ment, such portion shall not exceed 
one-fifth of the remainder referred 
to in sub-section (3), except in the 
case referred to in the second proviso- 
to section 47, sub-section 6. 


(5) (a) The Tribunal shall, in deter- 
mining the amount of the compensa- 
tion payable to the maintenance holders 
and apportioning the same among 
them, have regard, as far as possible, 
to the following considerations, 
namely :— : f 
(i the compensation payable in res- 
pect of the estate ; 


(#) the pumber of persons to be main- 
tained out: of the estate ; 


(iif) the nearness of relationship of 
the person claiming to be maintained ; 
(iv) the other sources of income of the 
claimant ; and 

(x) the circumstances of the family 
of the claimant. ; 
(by For the purpose of securing (i) 
that the amount of compensation pay- 


a 
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able to the maintenance-holders does 
not exceed the limit specified in sub- 
sections (4) and (ii) that the same is 
apportioned among them on an equi- 
table basis, the Tribunal shall have 
power, wherever necessary, to re-open 
any arrangement already made in 
respect of maintenance, whether by 
a decree or order of a Court, award, or 
other instrument in writing, or con- 
tract or family arrangement.” 


Under the Agreement of 1889 plaintiffs 
1 to 4 are entitled to an allowance of 
of Rs. 1,000 1f paid out of the income of 
the Zamindari, that is to say, the income 
of the Venkatagiri Estate strictly so called 
and the income of the properties which 
did not get transferred to the Govern- 
ment under the Abolition Act. The 
Madras Impartible Estates Act, 1904, 
provides by section 9 for the payment 
of maintenance of junior members of an 
impartible Zamindari family. 


“9, Where for the purpose of as- 
certaining the succession to an im- 
partible estate, the estate has to be re- 
garded as the property of a joint 
Hindu family, the following persons 
shall have a right of maintenance out 
of the impartible estate and its 
income, namely :— 


(a) the son, grandson, or great grand- 
son, in the male line, born in lawful 
wedlock or adopted, of the proprietor 
of the imparctible estate or of any pre- 
vious proprietor thereof : 


Provided that where maintenance is 
payablé to a son or grandson by or 
under any decree or order of Court, 
award, contract, family arrangement or 
other instrument in writing, and such 
instrument, expressly or by necessary 
implication, makes it clear that the 
‘maintenance is payable to such son 
or grandson as representing his branch 
of the family, it shall not be open to 
a son or grandson of such son, or toa 
son of such grandson, as the case may 
be, during the period of which such 
maintenance is payable, to claim main- 
tenance either in his individual right or 
as representing his branch of the family ; 


(5) the widow of any previous pro- 
ietor of the impartible estate so 
ong as she does not re-marry; 
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(c) the widow of the son, grandson 
or great-grandson of the proprietor 
of the impartible estate or of any 
previous proprietor thereof, so long 
as she does not re-marry, provided 
she has no son or grandson living ; 


(d) the unmarried daughter born in 
lawful wedlock of the proprietor of 
the impartible estate or any previous 
proprietor thereof ; and 


(e) the unmarried daughter, born in 
lawful wedlock , of a son or grandson 
of the proprietor of the impartible 
estate or of any previous proprietor 
thereof, provided she has neither 
father nor mother nor a brother living. 


Explanation.—Maintenance shall, where 
necessary, include a provision for resi- 
dence and in the case of an unmarried 
daughter of the proprietor or any pre- 
vious proprietor, a provision for the 
expenses of her marriage in accordance 
with the scale customary in the family.” 


Where there is in force an agreement 
relating to payment of maintenance the 
Act does not authorise reduction of the 
quantum of maintenance provided by 
such agreement except in the circums- 
tances stated in section 14 (2)—circum- 
stances which are not applicable to the 
present case. It is admitted that junior 
members of the Venkatagiri family were 
receiving maintenance, under the Agree- 
ment of 1889 until the coming into force 
of the Abolition Act. 


19. Section 54 (2) of the Abolition Act 
provides for the ascertainment of th 
amount of maintenance payable to 
persons who, before the notified date, 
were entitled to maintenance out of the 
estate and its income either under sec- 
tion 9 or section 12 of the Madras Im- 
partible Estates Act or under any con- 
tract or family arrangement. The total 
sum payable to the maintenance-holders 
out of the compensation should not 
under section 45 (4) exceed one-fifth 
of the remainder of the compensation 
after the claims of creditors are satisfied. 
It is not possible to accept the argument 
of defendant No. 1 that section 45 should 
be construed as extinguishing the right 
secured - to junior members under the 
provisions of contract or family arrange- 
ment granting a new right limited to the 


11) 


measure stated in the section. It is 
manifest that section 45 is concerned 
only with the apportionment of com- 
pensation amount. The section is con- 
cerned with the rigbts and liabilities in 
relation to properties which are represen- 
ted by the compensation. There may 
be a case of an impartible Zamindari 
where the properties not transferred 
under section 3 (b) are quite as valuable 
as the properties transferred. If, in 
such a case, there is a contract or family 
arrangement for the payment of main- 
tenance, such a contract or family arrange- 
ment would as regards the quantum of 
the allowance, have some relation to the 
total income of the properties of the 
Zamindari. In the absence of express 
words to that effect, it would not be right 
in our opinion to attribute to tho Legis- 
lature an intention to free the properties 
not transferred to the Government by 
the operation of section 3 (b) of the Act 
from liability to contribute towards 
the maintenance of the junior members 
under such a contract of family arrange- 
ment, and, while leaving the landholder 
in possession of those other properties, 
limit the maintenance holders to a share 
of a fifth of the compensation amount. 
“We are therefore unable to accept the 
argument that sections 45 to 47 of the 
Abolition Act have the effect of extin- 
‘guishing any rights which the junior 
members of the zamindari family may 
have had before the notified date to 
tTeceive maintenance out of the entire 
income of the zamindari under the con- 
‘tract or family arrangement. It 
‘follows that the agreement of 1889 in so 
far as it relates to payment of main- 
tenance of Rs. 1,000 p. m. to plaintiffs 
‘t to 4 continues to beinforcein spite of 
the coming into operation of the Aboli- 
tion Act. 


20. Under the Agreement of 1889 
-plaintiffs 1 to 4 are entitled to payment 
of Rs. 1,000 per month from the income 
of the Venkatagiri Zamindari. That 
-part of the zamindari which consisted 
of the Venkatagiri Estate has been con- 
verted into compensation deposited 
.and to be deposited in the office of 
‘the Tribunal. The first defendant and 
plaintiffs 1 to 4 would also be entitled 
to ryotwari pattas under sections 12 and 
-47 of the Abolition Act, It is not disputed 
:that plaintiffs 1 to4 have been paid 
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Rs. 75,000 when the second instalment 
of compensation is deposited by the 
Government. If additional compensa- 
tion is allowed under section 54B 
of the Abolition Act, plaintiffs 1 to 4 
would get a part of such additional com- 
pensation. The trial Judge calculated 
that plaintiffs 1 to 4 have been paid total 
amount of compensation to the extent 
of Rs. 1,37,000. Interest on this amount at 
34 per cent per annum works out to Rs. 
4,795 per annum. The trial Judge directed 
that plaintiffs 1 to 4 would be entitled to 
payment of such additional sums which to- 
gether with interest would add upto Rs. 
1,000 p.m. In other words the plaintiffs 1 
to 4 were held entitled to recover from 
defendant No. 1 the difference between 
the interest payable on the compensation 
amount and the sum of Rs. 1,000 p. m. 
and the difference was made a charge 
on items 1, 14 and 16 of Schedule B 
properties. The trial Judge directed 
that interest should be calculated at 3} 
per cent. per annum on the compensation 
amount. Inour opinion the proper rate of 
interest should be 54 per cent. per annum. 
Subject to the modification we consider 
that the decree granted by the trial Judge 
should be restored. If during any part 
ofthe period subsequent to 7th September, 
1949, plaintiffs 1 to 4 have not been in 
receipt of the amount of Rs. 1,000 per 
month calculated in the above manner 
they would be at liberty to file an appli- 
cation for the recovery of such sums as 
may be needed to make up the allowance 
to Rs. 1,000 per month for that period. 
For such decree as may be passed on 
such application a charge is created on 
items 1,14 and 16 of plaint Schedule 
B properties. 


21. We pass on to consider the question 
whether plaintiffs 5 to 7 are also en- 
titled to maintenance at the rate of 
Rs. 1,000 p. m. according to the agree- 
ment of 1889. Plaintiffs 5 and 6 are 
illegitimate sons of Raja Venugopal, the 
youngest of the four brothers who en- 
tered into the Agreement. The seventh 
plaintiff is the son of the 5th plaintiff. 
The material?” part of the document 
states : 


“ After the life of the said Sri Venu- 
gopala Krishna Yachendrulu, his 
purusha santhathi, shall, in perpetuity, 
be paid, the same allowance amount 
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that is, at the rate of rupees one 
thousand (Rs. 1,000) per month, 
in the aforesaid manner. But, if, at 
any time, in any one of the branches 
of the said Sri Muthukrishna Yachen- 
drulu, Sri Venkatakrishna Yachendrulu 
and Sri Venugopala Krishna Yachen- 
drulu, there be more than one 
male member such males, and their 
purusha santhathi shall take the said 
allowance: amount of rupees one 
thousand in proportion to their res- 
pective shares, in the same manner 
as they would respectively take their 
other properties separately by way of 
inheritance according to the Hindu 
Law.” 


The Subordinate Judge, Nellore, held 
in C. S. No. 30 of 1932 that plaintiffs 
5 and 6 were not the purusha santhath 
of Venugopal. The decision was affirmed 
by the Hgh Court in Maharajah of 
Venkatagiri v. Raja Rajeswara Rao’, 
and an appeal against the judgment of 
the H gh Court was dsmussed by the 
Judical Committee. That decision is 
binding upon the pla‘ntiffs 5 and 6 on 
the ground of res judicata. The seventh 
pla ntiff as the son of the 5th plaintiff 
can clam no h gher rghts than the 5th 
plaintiff. It was contended that plaintiffs 
5 to 7 were entitled to claim that 
allowance under certain other clauses 
of the agreement of 1889. Reference 
was made to the following clauses : 


“ Moreover, if in any of the aforesaid 


three branches of our family, viz., 
the branch of Sri Muttukrishna 
- Yachendrulu, the branch of 


Venkatakrisbna Yachendrulu, and the 
branch of the minor Sri Venugopala 
Krishna Yachendrulu, any male should 
die without p-rusha santhathi either 
by way of aurasa or by way of adop- 
tion, the allowance amount that was 
being received by the person who so 
died without purusha santhatht shall 
go to the gnatis (agnates) who are 
nearest to him in his own branch ac- 
cording to Hindu Law. Should the 
aforesaid person who dies without 
prrusha santhathi leave any widow or 
w.dows and maintenance has to be 
pad to them, only the nearest gnatis 
who get the allowance -of such 


1. LL.R. (1939) Mad. 622: (1939) 1 M.L.J. 
831. 
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deceased person in the manner men- 
tioned above shall be liable therefor. 
Further should any of the said three 
branches of our family become extinct 
by the total absence of purnsha 
Santhathi either by way of aurasa 
or by way of adoption, the allowance 
being paid to that branch shall be 
stopped subject to the condition that, 
if there be then a widow or w dows 
left of the last male who died in that 
branch, one-half of the allowance of 
rupees one thousand (Rs. 1,000) that 
was being pa‘dto that male, namely, 
Rupees five hundred (Rs. 500), shall be 
paid to the widcw or widows of the 
person who so died without purusha 
sanihathi as maintenance for life.” 


This clause provides that on the death 
of any male member entitled to ma`n- 
tenance allowance under the deed w th- 
out leaving any male issue ether by 
birth or adcption the allcwance wh'ch 
was received by that person should go 
according to Hindu Law to the gnatis 
who in the same line as the d 

are nearest to such deceased member. 
Plaintiffs 5 to 7 alternatively cla‘med to 
be the gnatis of Venugopal. In our 
opinion it is not open to pla‘ntiffs 5 to 
7 to re-ag’tate the matter wh’ch should 
have been pressed as a ground of claim 
in the previous suit. In any case the 
argument is without substance. It is 
true that the word gnati in Sanskrit 
literally interpreted includes a brother 
also. But in the context of the parti- 
cular passage in the agreement it could 
not have been the intention of the parties 
that when there was a failure of leg ti- 
mate or adopted son, gratis including 
illegitimate sons would take the allc wance. 
The question in reality is not whether 
an illeg timate brother is a gnati or not 
for purposes of succession, but whether 
the word is used in that unusual sense 
in the agreement. As pointed outin the 
previous case ths clause has no applica- 
tion and the case is really governed by 
the earl’er clause already referred to. 
We accordingly reject the argument of 
plaintiffs 5 to 7 on this aspect of the case. 


22. Lastly it was contended on behalf 
of pla ‘nt'ffs 1 to 4 that they were entitled 
to one-th’rd share of the golden howdah 
sub-item 8 of item No. 8 of B Schedule. 
The only evidence upon which plaintifis 
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relied was clauses 5 and 6 in the will of 
Rajagopalakrishna dated 22nd Septem- 
ber, 1910, which states : 


“ Our Venkatagiri Samasthanam is 
an ancient and impartible estate. It 
has also been established by the 
Madras Act II of 1902 that it is an 
impartible zamindari. The village 
and other landed properties in the 
talukas of the aforesaid anc ent 
Venkatagiri Zamindari acquired by 
my ancestors, and myself, as well as 


the houses, bungalows, forts, 
gardens, places, etc., possessed by 
us in the four places, viz., Nellore, 


Kalahasthi, Madras and Banares 
those within and around Venkatagiri, 
and those in other taluks—all these 
have been included in the impartible 
estate. All these, as well as elephants, 
horses, carr'ages, ambar s, howdahs, 
Honzas (seat) and furniture exclusive 
of those made of silver and gold were 
treated as such impartible even in the 
partition between me and my youn- 
gest brother. They shall hereafter 
also remain as such.” 


It is evident from this clause that what 
was treated as impartible were Ambaris, 
Honzas and furn ture exclusive of those 
made of s lver and gold. In other words 
silver and gold hcwdahs were not treated 
as impartible. Counsel on behalf of 
defendant No. 1 referred to paragraphs 


5 and 6 of the will which are to the 
following effect : 
“ Further, as many matters under 


dispute between myself and my 
brothers have to be settled, the value 
of some goldware, silverware jewel of 
precious stones etc., belong ng to the 
estate Regalia was paid to my brothers 
from out of my _ self-acquired money 
and I have taken possession of these 
items at the time of partition. Bes'des 
these, some more jewels of precious 
stones etc., which were acqu'red, 
were paid for from my self-acquired 
money and have been received by 
me.” 


Clause 6 runs thus : 


“The jewels made of precious stones 
as well as gold and silverware whch 
fell to my share from out of the afore- 
said share inclusive of those which 
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improved and converted 
and mentioned in detail in Schedule 
A appended hereto. The jewels set 
wth precious stones and gold and 
silverware got by me from my 
brothers at the time of partition of 
paying their value to them (brothers) 
from out of self-acquired money.” 


These clauses make it clear that the 
golden howdah had been divided and 
nothing was left for further division. 
In our op nión the Division Bench was 
rght in taking the view that the plain- 
tiffs 1to4 are not entitled to division 
of the golden howdah. 


23. For the reasons expressed we hold 

that the judgment of the Division Bench 

dated 13th August, 1965, should be set 

aside. It is declared that plaintiffs t 

to 4 are ent'tled under the Agreement 

of 1889 to be paid Rs. 1,000 p. m. out 

of the income of the Venkatagir: Zamin- 

dari. Out of the compensation amounts. 

paid to plaintiffs 1 to 4 terest shall be 

calculated at 5} per cent. per annum. 

If the interest so calculated falls short 

of Rs. 1,000 per month, plaintiffs 1 to 4 

are entitled to the payment of such addi- 

tional sums as would enable them to be 
in receipt of a total income of Rs. 1,000 

per month. If for any period subse- 

quent to 7th September, 1949, plaintiffs 

1 to 4 have not received allowance of 
Rs. 1,000 p. m. they are granted liberty 
to file an application for the recovery 
of such sums as may be needed to make 

up the allowance to Rs. 1,000 for that 

period. For such decree as may be 
passed on such application a charge 
would be created on items 1, 14 and 16. 
of plaint B Schedule properties. The 
suit is dismissed so far as plaintiffs 5 to 

9 are concerned. The appeal is allowed 

to the extent indicated above with pro- 

portionate costs. 


V.M.K. 


have been 


Appeal partly 
allowed. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


PRESENT :— F.C. Shah, V. Ramaswami and 
A.N. Grover, FF. 


M/s. V.O. Tractoroexport, Moscow 


.» Appellant* 
v. 
M/s. Tarapore & Co. Madras and 
another . Respondents. 


Foreign Awards (Recognition and Enforce- 
ment Act XLV of 1961), section 3— 
Interpretation—“ A submission made in 
pursuance of an agreement”, if mean 
an actual or completed reference made 
pursuant to an arbitratiun agreement or an 
arbitration agreement that has come into exis- 
tence as a result of a commercial contract— 
International Law to what extent overrides 
Municipal Law. 


On the question whether the words “a 
submission made in pursuance of an 
agreement ” in section 3 of the Act, mean 
an actual or completed reference made 
pursuant to an arbitration agreement or 
they mean an arbitration agreement 
that has come into existence as a result 
of a commercial contract. 


Held by majority: J.C. Shah and A.N. 
Grover, JJ., and (V. Ramaswami, F., dis- 
senting). 


‘The first critical expression “ submission” 
can have both the meanings in view of the 
historical background of the legislation 
which was enacted to give effect to the 
Protocol and the conventions. If this 
term is to be given the larger meaning 
of including of “ an agreement to refer” 
as also “an actual submission” of a 
particular dispute, it has to be deter- 
mined which meaning would be appro- 
priate in the context in which the term 
“ subniission ” has been used in section 3 
of the Act. If “submission” means 
“ agreement to refer ? or an “arbitral 
clause”? in a commercial contract, it 
makes the entire set of words unintelli- 
gible and completely ambiguous. It 
is difficult to comprehend in that case 
why the Legislature should have used 





* C. As. Nos. 1208, 1209, 1833 and 1834 of 
1969. 


28th October, 1969. 
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the words which follow the term “| sub- 
mission ”, namely, ‘‘ made in pursuance 
ofanagreement.” This brings to the true 
import of the expression “ agreement”. 
If by “ agreement ” is meant a commer- 
cial contract (of the nature mentioned 
in the “ Merak’ case, (1965) 2 W.L.R. 
250), the words ‘‘ made in pursuance of” 
convey nosense. Theword “ agreement” 
in the second part of section 3 can have 
reference to and mean not the commercial 
contract to which the convention set 
forth in the Schedule applies but only 
the agreement to refer for the arbitral 
clause. Unless the context so compels 
or requires, the same meaning must 
ordinarily be attributed or given to the 
same words used in the section. The 
above difficulties completely disappear if 
‘submission’ is given the second meaning 
of an actual submission of a particular 
dispute or disputes to the authority of a 
particular arbitrator. If section 3 can- 
not be so read as to permit the meaning 
of the word “submission” to be taken 
as an arbitral clause or an agreement to 
refer, the Courts would not be justified 
in so straining the language of the section 
as to ascribe the meaning which cannot 
be warranted by the words employed 
by the Legislature. [Para. 18.] 


Per Ramaswami, F., [dissenting]: 


As far as practicable, the municipal law 
must be interpreted by the Courts 
in conformity with international obliga- 
tions Which the law may seek to 
effectuate. It is well settled that if the 
language of a section is ambiguous or 
is capable of more than one meaning 
the protocol itself becomes relevant for 
there is a prima facie presumption that 
Parliament does not intend to act in 
breach of international law, including 
specific treaty obligations. Applying this 
principle to the present case it is manifest 
that Article 2 of the Convention which 
is contained in the Schedule to the Act 
imposes a duty on the Court of a con- 
tracting State when seized of such an 
action to refer the parties to arbitration, 
Section 3 of the Act must, therefore, be 
read in consonance with this inter- 
national obligation any interpretation of 
section 3 which would restrict the obli- 
gation or pe a refinement not war- 
ranted by the Convention itself wil] 
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not be justified. So read, the word 


“submission ”? must mean the arbitral - 


clause itself and the word “agreement”, 
the commercial or the business agree- 
ment which includes or embodies that 
clause. {Paras. 41, 42.] 


Appeals by Special Leave from the Judg- 
ment and Order dated the 16th Decem- 
ber, 1968 of the Madras High Court 
in O.S. Appeals Nos. 25 and 28 of 1968. 
Appeals by Speclal Leave from the Judg- 
ment and Order, dated the 12th April, 
1968 of the Madras High Court in Appli- 
cations Nos. 105 and 106 of 1968 in 
G.S. No. 118 of 1967. 


S. Mohan Kumaramangalam and M.E. 
Ramamurthi, Senior Advocates, (S.M. Ali 
Mohd., Mrs. Shyamala Pappu, F. Rama- 


murthy, Vineet Kumar and C.R. Soma- 
sekaran, Advocates, with them), for 
Appellant. 


V.P. Raman, S.N. Srivatsa, B. Datta and 
D.N. Mishra, Advocates and F.B. Dada- 
chanji, Advocate of M/s. F.B. Dadachanji 
& Co., for Respondent No. 1. 


Rameshwar Nath and Mahinder Narain, 
Advocates of M/s. Rajinder Narain & Co., 
for Respondent No. 2. 


The Judgments of the 
delivered by 


Grover, J—These connected appeals 
which involve points of importance and 
interest in international commercial arbi- 
tration arise out of a suit instituted on the 
original side of the High Court of Judi- 
cature at Madras by M/s. Tarapore & 
Co., against M/s. V.O. Tractoroexport, 
Moscow, 


Court were 


2. Initially the claim was for a per- 
manent injunction restraining the Rus- 
sian firm from realizing the proceeds 
of a Letter of Credit opened on 9th 
June, 1965, with the Bank of India, 
Ltd., Madras, which had also been im- 
pleaded as a defendant. Subsequently 
by an amendment of the plaint the 
plaintiff has confined relief to recovery 
of damages. 


3. The facts chronologically are as 
follows: A contract was entered into 
on 2nd February, 1965, between the 
Indian and the Russian firms for the 
supply of earth-moving machinery for 
a value of Rs. 66,09,372.00. The ma- 
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chinery was required by the Indian firm 
for executing the work of excavation of 
a feeder canal as part of the Farraka 
Barrage Project. On 9th June, 1965, 
the Indian firm opened a Letter of 
Credit with the B of India Ltd., for 
the entire value of the machinery in 
favour of the Russian firm. The con- 
signments started arriving at Calcutta 
in October, 1965. On 22nd February, 
1966, the Indian firm wrote to the 
Russian firm saying that there was some- 
thing wrong with the design and working 
of motorised scrapers which had been 
supplied and which formed one of the 
items of machinery covered by the con- 
tract. On 6th June, 1966, came the 
devaluation of the Indian rupee by 57.48 
per cent as a result of which the amount 
that became payable by the Indian firm 
to the Russian firm under the contract 
increased by Rs. 25 lakhs or so. On 
20th June, 1966, the Russian firm 
demanded an increase in the Letter of 
Credit owing to the devaluation. On 
Ist August, 1960, the Indian firm served 
a notice on the Russian firm containing 
the main allegations relating to breach 
of contract on the part of the Russian 
firm. The latter was called upon to 
remedy the breaches and pay compensa- 
tion. It was made clear that until this 
was done the Russian firm would not 


“be entitled to encash the Letter of Credit. 


for the balance amount. On 4th August, 
1966, the Indian firm filed a suit 
on the original side of the Madras High 
Court and obtained an ex parte order 
of injunction in respect of the operation 
of the Letter of Credit. On 14th August, 
1966, the parties arrived at a settlement 
at Delhi after mutual discussion. 


4. Pursuant to the agreement the suit 
was withdrawn by the Indian firm but 
no amicable settlement, as contemplated, 
took place. The Indian firm instituted 
a suit (C.S. No. 118 of 1967) on the ori- 
ginal side of the Madras High Court on 
14th August, 1967. It also filed an appli- 
cation for an interim injunction in the 
matter of the operation of the Letter 
of Credit. On 26th October, 1967, 
another application was filed for an 
interim injunction against the encash- 
ment of the devaluation drafts, On 
4th November, 1967, the Russian firm 
instituted proceedings in terms of the 
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arbitral clause in the contract before 
the Foreign Trade Arbitration Gommis- 
sion of the U.S.S.R. Chamber of Com- 
merce, Moscow. On 14th November, 
1967, the Russian firm entered a 
appearance under protest before the 
Madras High Court in the suit filed 
by the Indian firm. On the same date 
the Russian firm filed an application 
under section 3 of the Foreign Awards 

ition and Enforcement Act 
XLV of 1961), hereinafter called the Act. 
A prayer was made for stay of the suit. 
‘On 15th January, 1968, the Indian firm 
filed an application for an interim injunc- 
tion restraining the Russian firm from 
taking any further part in the arbi- 
tration proceedings at Moscow. We 
are not concerned with the branch 
of the litigation which came up to this 
Court at a prior stage in respect of the 
interim injunctions granted by the Single 
Judge with regard to the operation of 
the Letter of Credit and the subsequent 
arrangement made for payment as a result 
of devaluation. It is tufficient to men- 
tion that the appeals brought to this Gourt 
were allowed on 26th November, 1968, 
and the temporary injunction granted 
by the learned Single Judge relating to 
the operation of the Letter of Credit was 
vacated. 


5. The application which had been filed 
by the Russian firm for stay of the 
suit under section 3 of the Act was dis- 
missed by Ramamurthi, J., on 12th 
April, 1968. The application of the 
Indian firm for an interim injunction 
restraining the Russian firm from 
taking any further part in the arbitra- 
tion proceedings at Moscow was, how- 
ever, granted. The Russian firm pre- 
ferred appeals against the orders of the 
learned Single Judge before a Division 
Bench. The Bench maintained the orders 
of Ramamurthi, J. The present appeals 
have been brought by the Russian firm 
by Special Leave both against the order 
of the Division Berch and against the 
judgment of the learned Single Judge. 
‘This was presumably done because tbere 
was some controversy about the finality 
of the orders which had been made by 
the Single Judge of the High Court. 


‘6. The questions which have to be 
determined in these appeals are quite 
narrow. The first question is whether 
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the words “ a submission made in pur- 
suance of an agreement” mean an actual 
or completed refererce made pursuant 
to an arbitration agreement or they mean 
an arbitration agreement that has come 
into existence as a result of a commercial 
contract, According to the appellant- 
firm whenever there is an arbitration 
agreement or an arbitral clause in a 
commercial contract of the nature men- 
tioned in the Convention the Gourt is 
bound to stay the suit provided the 
other conditions laid down in section 3 
are satisfied. On this approach the word 
“submission ? is to be understood as 
an arbitration agreement or arbitral 
clause relating to .existing or future 
differences and the word “ agreement ”’ 
means an agreement of a commercial 
or business character to which the con- 
vention applies. The respondent-firm 
maintains that the critical words “sub- 
mission” and “agreement”? must be 
given their natural and grammatical 
meaning and the word “submission” 
made in pursuance of an agreement can 
only mean an actual submission of the 
disputes to the arbitral tribunal. The 
word “agreement ”can have reference 
to and can be construed only in the sense 
of an arbitration agreement or an arbi- 
tral clause in a commercial contract. 
It cannot mean a commercial contract 
because an arbitraticn agreement carnot 
be stated to have been made pursuant 
to a commercial contract. In other 
words, if ‘submission’ has to be taken 
in the sense of an arbitration agreement 
it would render the words “submission 
made in pursuance of an agreement” 
meaningless and unintelligible. The 
second question relates to the jurisdiction 
of the Courts in this country to grant 
an injunction restraining a party which 
is in Moscow from proceeding with the 
conduct of arbitration before a tribunal 
there. Even if the Courts have jurisdic- 
tion to grant an injunction, it is said, it 
would not be a proper exercise of that 
jurisdiction in the circumstances of the 
present case to give an injunctory relief. 
The learned Single Judge has decided cer- 
tain other controversial issues but the 
Division Bench did not go into them nor 
do we propose to deal with them unless 
the decision on the true and correct in- 
ae asin of section 3 of the Act goes 
in favour of the appellant-firm. 


ai 


7. The Act has been enacted to enable 
effect to be given to the convention on 
the recognition and enforcement of 
foreign arbitral awards done at New 
York on 10th June, 1958, to which India 
is a party. In the statement of objects and 
reasons it has been pointed out that the 
procedure for settlement through arbi- 
tration of disputes arising from inter- 
national trade was first regulated by the 
_ Geneva Protocol. On Arbitration Clauses 
1923 and the Geneva Convention on 
the Execution of Foreign Arbitral Awards 
to which India was a party and which was 
given effect to in India by the Arbitration 
(Protocol and Convention) Act, 1937. 


8. The provisions of the Act may be 
noticed. Sections 2 and 3 are in these 
terms : 


Section 2: “In this Act unless the 
context otherwise requires, ‘foreign 
awards’ means an award on 


differences between persons arising out 
of legal relationships, whether con- 
tractual or not, considered as commer- 
cial under the Jaw in force in India 
made on or after the 11th day of Octo- 
ber, 1960— 


(a) In pursuance of an agreement 
in writing for arbitration to which 
the Convention set forth in the Schedule 
applies ; and 


(b) In one of ‘such territories as the 
Central Government being satisfied 
that reciprocal provisions have been 
made may, by notification in the 
‘Official Gazette, declare to be territo- 
ries to which the said Convention 
applies.” 


Section 3 : “ Notwithstanding anything 
contained in the Arbitration Act, 1940, 
or in the Code of Civil Procedure, 
1908, if any party to a submission 
made in pursuance of an agreement 
to which the Convention set forth in 
the Schedule applies, or any person 
claiming through or under him com- 
mences any legal proceedings in any 
Court against any other party to the 
submission or any person claiming 
through or under him in respect of 
any matter agreed to be referred any 
party to such legal proceedings may, 
at any time after appearance and 
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before filing a written statement or 
taking any other step in the procee- 
dings, apply to the Court to stay the 
proceedings and the Court unless 
satisfied that the agreement is null and 
void inoperative, or incapable of being 
performed or that there is not in fact 
any dispute between the parties with 
lala to the matter agreed to be 
referred shall make an order staying 
the proceedings. ” 


The Schedule contains the Convention 
on the recognition and enforcement of 
foreign arbitral awards. Article IL may 
be reproduced with advantage. 


ARTICLE II 


“1. Each Contracting State shall 
recognise an agreement in writing 
under which the parties undertake 
to submit to arbitration all or any 
differences which have arisen or which 
may atise between them in respect 
of defined legal relationship, whether 
contractual or not concerning a sub- 
ject-matter capable of settlement by 
arbitration. 


2. The term “agreement in writing” 
shall include an arbitral clause in a 
contract or an arbitration agreement, 
signed by the parties or contained in 
an exchange of letters or telegram. 


3. The Court of a Contracting State, 
when seized of an action in a matter 
in respect of which the parties have 
made an agreement within the meaning 
of this article, shall, at the request of 
one of the parties, refer the parties 
to arbitration, unless it finds that the 
said agreement is null and void, in- 
operative or incapable of being per- 
formed. ” 


9. In order to resolve the controversy 
on the first question ‘the history of the 
International Protocols and Conven- 
tions as a result of which legislation 
had to be enacted in England and India 
as also the relevant provisions of the 
Arbitration law may be set out. The 
Geneva Protocol on Arbitration Clauses, 
1923, recognised the validity of an agree- 
ment between each of the Contracting 
States whether relating to existing or 
future differences betweer parties sub- 
ject respectively to the jurisdiction of 
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different Contracting States by which 
the parties to a contract agreed to sub- 
mit to arbitration all or any differences 
that might arise in connection with such 
contract relating commercial matters 
or to any other matter capable of sub- 
mission by arbitration whether or not 
the arbitration was to take place in a 
country to whose jurisdiction none of 
the parties was subject. Article 4 of 
the Protocol was as follows : 


“The tribunals of the contracting 
parties, on being seized, of a dispute 
regarding a contract made between 
persons to whom article applies and 
including an arbitration agreement 
whether referring to present or future 
differences which is valid in virtue of 
the said article and capable of being 
carried into effect, shall refer the 
parties on the application of cither of 
them to the decision of the arbitra- 


In order to give effect to this Protocol 
the Arbitration Clauses (Protocol) Act, 
1924, was enacted in England. Section 
1 (1) of that Act contained provisions 
similar to section 3 of the Act with cer- 
tain differences. When the aforesaid Act 
of 1924 was enacted the meaning of 
“ submission ” as contained in secticn 27 
of the English Arbitration Act, 1889, 
was “a written agreement to submit 
present or future differences to arbitration 
whether an arbitrator was named there- 
in or not. ” 


10. The Arbitration (Foreign Awards) 
Act, 1930, was enacted to give effect 
“ to a certain conver tion on the execution 
of arbitral awards and to amend sub- 
section (1) of section 1 of the Arbitra- 
tion Clauses (Protocol) Act, 1924, which 
provision was described in section 8 
as one for staying of legal proceedings 
in a Court in respect of matters to be 
referred to arbitration under agreements 
to which the Protocol applies.” The 
Arbitration Act, 1889, was amended by 
the Arbitration Act of 1934 which also 
provided for other matters relating to 
arbitration law in England. In sub- 
section (2) of section 21 the expression 
“arbitration agreement” was defined to 
mean “a written agreement to submit 
present or future differences to arbitra- 
tion whether an arbitrator was named 
therein or not, ” 
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11. Although the definition of the ex~ 
pression “arbitration agreement” was 
introduced by the amendment made by 
the Arbitration Act of 1934, the defini- 
tion of the word “submission” con- 
tained in section 27 of the Arbitration 
Act of 1889 remained unaffected and: 
unchanged. To complete the history 
of legislation in England mention may 
be made of the Arbitration Act, 1950, 
which repealed the earlier enactments. 
Section 4 (2) of this Act provided for 
stay wher legal proceedings were com- 
menced in Court by any party “to a 
submission to arbitration made in pur- 
suance of an agreement to which the 
Protocol set out in the First Schedule 
to this Act applies.” The Schedule 
to this Act contained the Geneva Pro- 
tocol on Arbitration Clauses of 1923 
and the Geneva Convention on the Execu- 
tion of Foreign Arbitral Awards of 1927. 
In this Act the definition of “submission’” 
contained in the Act of 1889 was omitted. 
By section 32 “arbitration agreement” 
was defined to mean “‘a written agreement 
to submit present or future differences. 
to arbitration, whether an arbitrator 
is named therein or not,” 


12. In India the Arbitration (Protocol 
and Convention) Act, 1937, was enacted. 
for the first time to give effect to the 
Protocol and the Convention of 1923 
and 1927 respectively. This was done 
as the Government wanted to meet the 
widely expressed desire of the com- 
mercial world that arbitration agree- 
ments should be ensured effective 
recognition and protection. Section 3 
of the 1937 Act employed the same 
language as is contained in section 3 of 
the Act except with some minor 
differences. Both the Geneva Protocot 
of 1923 and the Convention of 1927 were 
appended as Schedules to this Act. So 
far as the ordinary arbitration law was 
ccncerned, prior to the enactment of 
the Indian Arbitration Act, 1940, there 
were two sets of laws applicable to what 
were called Presidency towns and areas 
which did not fall within those towns. 
The Indian Arbitration Act, 1899, applied 
to cases where the subject-matter sub- 
mitted to arbitration was of a nature 
that if a suit were to be instituted it could 
be instituted in a Presidency Town. 
Section 4 (b) contained the definition 
of the word “submission” which was 
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Similar to the definition in the English 
Act of 1889. In the Civil Procedure 
Code of 1882, Part V dealt with arbitra- 
tion. These provisions were applicable 
to such areas which were outside the 
Presidency towns. When the Civil Pro- 
cedure Coce, 1908, was enacted it con- 
tained in the II Schedule similar pro- 
visions for arbitration. There was, how- 
ever, no definition of “submission” 
or “arbitration agreement”. The Arbi- 
tration Act, 1940, was meant to consoli- 
date and amend the law relating to arbi- 
tration in India. The word ‘“submis- 
sion” was not defined but the word 
“arbitration agreement” in section 2 (a) 
was stated to mean a written agreement 
to submit present or future differences 
to arbitration whether the arbitrator was 
named therein or not. 


13. The phraseology which has been 
employed in the English statute and 
the Indian enactment for giving effect 
to the Protocol and the Conventions 
relating to arbitration is practically the 
same. In the English Act of 1924, the 
words used were identical with the words 
to be found in section 3 of the Act, 
namely, “ʻa submission made in pur- 
suance of an agreement”. The only 
change which has been efrected in the 
English Arbitration Act of 1950 in section 
4 (2) is that the words ‘to arbitra- 


tion’ have been inserted within the 
words “submission” and “made”. 
Among the authoritative text book 


writers there has been a good deal of 
divergence of opinion on the meaning 
of the above phraseology in the 8th 
Edn. of the Conflict of Laws by Dicey 
and Morris, Rule 183 has been formula- 
ted which is based on section 4 (2) of the 
English Arbitration Act, 1950. Refer- 
ring to section 4 (2) and the meaning of 
the words “a submission to arbitration 
made in pursuance of an agreement to 
which the Protocol applies” the authors 
are of the view that this condition is 
satisfied if the parties have agreed to 
submit present or future disputes to 
arbitration. The Court is, according to 
them, under a duty to stay proceedings 
although no arbitrators have been ap- 
pointed. The word “‘submission’’ must be 
regarded as synonymous with the term 
“arbitration agreement” in the Protocol 
and the term “agreement to which the 
Protocol applies” is used “to identify 
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the commercial or business contract 
between the parties”. This statement 
is based on the judgment of Scarman, J., 
In Owners of Cargo on Board the Merak v. 
The Merak (Owners). Even before 
the pronouncement of this judgment 
preference for the view which later on 
came to be expressed by Scarman, J., 
had been indicated in the 7th Edn. of 
the same book. (See pages 1075 to 
1076). According to the well known work 
of Russel on Arbitration 17th Edn. the 
English translation of the Protocol is 
most obscure. This is what has been 
stated at page 79 : 


“The words of the section, however, 
would seem to limit its operation to 
cases where some sort of “agreement 
to submit” is followed by an actual 
“submission”? made “pursuant to’” 
it. (Presumably, the word ‘“‘sub- 
mission” here bears its natural meaning, 
of a submission written or not) of an 
actual dispute to the authority of an 
arbitral tribunal, “rather than 

statutory meaning which it bore under 
the 1889 Act and is now borne by the 
phrase “arbitration agreement.” Thus 
the common case, of an agreement to 
refer which is never followed by a 
submission because the claimant 
prefers to sue instead, is apparently 
outside the section, although the 
Protocol clearly meant it to be covered; 
see the French text of Article 4.” 


The English translation of the French 
text in the 1950 Act has been stated to 
be a mistranslation. It has been 
suggested that the Parliament may have 
enacted not the true text of the Protocol 
but a very limited interpretation of the 
false translation. In Halsbury’s Laws. 
of England, Third Edn., Cumulative 
Supplement 1958, Vol. II. Arbitration, 
page 2, reference has been made to the 
decision of Scarman, J., in The Merak 
which was affirmed on appeal and which 
has been followed in Unipat A. G. v. 
Dowty Hydraulic Units*, the statement 
in the text being that this provision of 
law applies although no actual 
submission to arbitration has been made. 


14. In The Merak, Scarman, J., read 
section 4 (2) of the Act of 1950 with the 





2 W.LR. 250. 
.P.C. 401. 
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translation of the Protocol in the First 
Schedule to the Act. According to him 
the Protocol was concerned with two 
agreements—one, a contract commercial 
in character or giving rise to a difference 
relating to matters that were either 
commercial or otherwise capable of settle- 
ment by arbitration between parties 
subject to the jurisdiction of different 
contracting States; the other an arbi- 
tration agreement whereby the parties 
to such a contract agreed to submit 
their differences to arbitration. (The 
arbitration agreement might be itself 
included in and simultaneous with the 
commercial or business contract). 
Section 4 (2) of the Act was intended to 
make the same distinction between the 


parties’ business contract and their 
arbitration agreement. He proceeded 
to say: 


“It uses the term “submission to 
arbitration” to identify the protocol’s 
agreement to submit their differences 
to arbitration and the term ‘“‘agreement 
to which the protocol applies” to 
identify the commercial or business 
contract between the parties. Sec- 
tion 4 (2), in my opinion, applies to 
agreements to submit to arbitration 
made in pursuance of a contract to 
which, because of its character and 
the character of its parties, the pro- 
tocol applies. The words “in pur- 
suance of? merely establish the link 
that there must be between the agree- 
ment to submit present or future 
differences to arbitration and the agree- 
ment of a commercial or business 
character between parties of a certain 
class to which the protocol applies. 
They have in this context no tem- 
poral significance.” 


15. One of the main reasons which 
prevailed in The Merak was that by 
construing “submission to arbitration” 
as an actual submission of an existing 
dispute to a particular arbitrator, it 
would make “non-sense of the protocol”. 


16. Now, as stated in Halsbury’s Laws 
of England Vol. 36. page 414, there 
is a presumption that Parliament does 
not asset or assume jurisdiction which 
goes beyond the limits established by 
the common consent of nations and 
statutes are to be interpreted provided 
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that their language permits, so as not 
to be inconsistent with the comity of 
nations or with the established prin- 
ciples of International Law. But this 
principle applies only where there is 
an ambiguity and must give way before 
a clearly expressed intention. If 
statutory enactments are clear in meaning, 
they must be construed according to 
their meaning even though they are 
contrary to the comity of nations or 
International Law. 


17. We may look at another well re- 
cognised principle. In this country, as 
is the case in England, the treaty or 
International Protocol or convention does 
not become effective or operative of 
its own force as in some of the continen- 
tal countries unless domestic legislation 
has been introduced to attain a specified 
result. Once, the Parliament has 
legislated, the Court must first look 
at the legislation and construe ths langu- 
age employed in it. If the terms of 
the legislative enactment do not suffer 
from any ambiguity or lack of clarity 
they must be given effect to even if 
they do not carry out the treaty obliga- 
tions. But the treaty or the Protocol 
or the convention becomes important 
if the meaning of the expressions used 
by the Parliament is not clear and can 
be construed in more than one way. 
The reason is that if one of the meaning 
which can be properly ascribed is in 
consonance with the treaty obligations 
and the other meaning is not so con- 
sonant, the meaning which is consonant 
is to be preferred. Even where an Act 
had been passed to give effect to the 
convention which was scheduled to it, 
the words employed in the Act had to 
be interpreted in the well established 
sense which they had in municipal law. 
(See Barras v. Aberdeen Steam Trawling 
and Fishing Co., Ltd.?.) 

18. The approach in “' The Merak” 
appears to have been dominated by the 
Protocol of 1923 and the question to 
be examined is whether the language 
of section 4 (2) of the English Act of 
1950 and section 3 of the Act contains 
any such ambiguity or suffers from any 
such lack of clarity as would justify 
the use of the Protocol to the extent 





1 LAR. (1933) A.C. 402. 
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made in the English case. The term 
‘submission’ as defined in the English 
Act of 1889 and the Indian Act of 1899, 
‘was meant to cover both an arbitration 
clause by which the parties agreed that 
if disputes arose they would be re- 
ferred to arbitration and also an actual 
submission of a particular dispute or 
disputes to the authority of a particular 
arbitrator. For the sake of conveni- 
ence, a distinction could be made by 
calling the first “an agreement to refer” 
and the second, “a submission”. The 
term “arbitration agreement” as 
defined by the English Act of 1950 an 
the Indian Act of 1940 also covers both 
“an agreement to refer” and ‘and 
actual submission”. Turning to the 
words used in section 3 of the Act “sub- 
mission made in pursuance of an agree- 
ment to which the convention set forth 
in the schedule applies”, the first critical 
expression “submission” can have 
both the meanings in view of the historical 
background of the legislation which 
as enacted to give effsct to the Pro- 
tocol and the Conventions. If this term 
is to be given the larger meaning of in- 
cluding of “an eement to refer” 
as also “an actual submission” of a parti- 
cular dispute, it has to be determined 
hich meaning would be appropriate 
in the context in which the term “sub- 
mission” has been used in section 3 of 
the Act. If “submission” means “agree- 
ment to refer” or an “‘arbitral clause” in 
a commerical contract, it makes the 
tire set of words unintelligible and 
completely ambiguous. It is difficult 
to comprehend in that case why the 
Legislature should have used the words 

hich follow the term “submission”, 
namely, ‘‘made in pursuance of an agree- 
ment”. This brings us to the true 
import of the expression “agreement”. 
If by “agreement” is meant to a commer- 
cial contract of the nature mentioned in 
“The Merak”, the words “made in pursu- 
ance of” convey no sense. Another 
anomaly which militates against the 

stablished rule of interpretation would 
arise if by the word ‘‘agreement” is 
meant a commercial contract. It cannot, 
even by stretching the language bear that 
meaning in the second part of section 3 
which reads; 


....The Court unless satisfied that the 
agreement is null and void, inoperative 
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or incapable of being performed or 
that there is not in fact any dispute 
between the parties with regard to 
the matter agreed to be referred shall 
make an order staying the proceed- 
ings.” 


“agreement” 
to and mean not the commercial con- 
tract to which the convention set for 
in the Schedule applies but only 
agreement to refer or the arbitral clause. 
Unless the context so compels or re- 
quires, the same meaning must ordinarily! 
be attributed or given to the same wor 
used in the section, The above dificul 
ties completely disappear if “submission” 
js given the second meaning of an actual 
submission of a particular disput 
or disputes to the authority o 
particular arbitrator. ‘The words which 
we are construing then have a clear, con- 
sistent and intelligible meaning, namely, 
an actual submission made in pursuance 
of an arbitration agreement or arbitral 
clause to which the convention set forth 
in the Schedule applies. The word “in 
pursuance of” are also thus saved and 
not rendered otiose. The Courts have 
to be guided by the words of the statute 
in which the Legislature of the count 
has expressed its intention. If section 3 
cannot be so read as to permit the mean- 
ing of the word “submission” to be tak 
as an arbitral clause or an agreement t 
refer, the Courts would not be justifie 
in so straining the language of the section 
as to ascribe the meaning which canno 
be warranted by the words employed 
by the Legislature. We are aware of no 
rule of interpretation by which rank 
ambiguity can be first introduced by 
giving certain expressions a particular 
meaning and then an attempt can be 
made to emerge out of semantic con- 
fusion and obscurity by having resort 
to the presumed intention of the Legis- 
lature to give effect to international 
obligations. 


19. It is true that by taking the above 
view the purpose and object behind the 
Protocol and the Conventions may not be 
fully carried out. The intention under- 
lying Article 4 of the Protocol of 1923 
and Article 2 of the Convention of 1958 
undoubtedly appears to be that whenever 
the parties have agreed that their 
differences arising out of a commercial 
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contract be referred to an arbitration, 
the Court of a contracting State when 
seized of an action in the matter, shall 
refer the parties to an arbitration unless 
it finds that the agreement is null and 
void or is inoperative or incapable of 
being performed. We apprehend it 
would hardly be conducive to interna- 
tional commercial arbitration not to have 
legislation giving full and complete effect 
to what is provided by the Protocol 
and the Conventions. We also share 
in full measure the anxiety and the effort 
of those who desire to respect the terms 
of international Protocols and Con- 
ventions in letter and spirit. But we 
are bound by the mandate of the Legis- 
lature. Once it has expressed its 
intention in words which have a clear 
signification and meaning, the Courts 
are precluded from speculating about 
the reasons for not effectuating the 
purpose underlying the Protocol and 
the Conventions. The consistent view 
of the Indian Courts on the interpreta- 
tion of the critical words in section 3 of 
the Act of 1937 has not been in favour 
of what prevailed in “The Merak”. In 
the leading case in W. Wood & Son Ltd. v. 
Bengal Corporation, Chakravarti, GJ., 
while delivering the judgment of the 
Court, examined the various aspects 
of the question including the terms of 
the Protocol of 1923 and the Convention 
of 1927 and said: 


“Tf the agreement to which the Pro- 
tocol applies is an agreement for arbi- 
tration, there cannot possibly be an 
agreement in pursuance of that agree- 
ment. Section 3 must, therefore, 
be construed as contemplating a case 
where not only is there an arbitration 
agreement in force between the parties 
but there has also been an actual re- 
ference to arbitration.” 
20. The learned Single Judge has given 
some reasons why in England as also in 
India the Statutes insist upon an actual 
submission before a stay of the suit can 
be granted. It has been pointed out 
that in different countries the law relating 
to arbitration is naturally different. 
Actual submission has been made a 
condition precedent for granting stay 
but the Court has beer left with no 
discretion in England and in India. In 


1. ALR. 1959 Cal. 8. 


[1971 


some of the other countries the order for 
stay of a suit contrary to the arbitral 
clause is discretionary, there being no 
difference between the municipal arbi- 
tration and arbitration under the Pro- 
tocol. It was presumably for this reason 
that the Parliament insisted upon a real 
se datas between the parties and an actual 
reference or submission to an arbitra- 
tion to resolve the particular point or 
vo in dispute as a condition for stay. 

e do not consider that it would be 
right to speculate about the reasons 
which prevailed with the Parliament 
in enacting section 3 of the Act in the 
language in which it has been done. 
It is abundantly clear that the Parlia- 
ment did not employ language which 
would indicate an unequivocal inten- 
tion that in the presence of an agree- 
ment to refer to an arbitral clause in 
a commercial contract, the provisions 
for granting stay under the section would 
immediately become applicable irres- 
pective of an actual submission or a 
completed reference. As it was open 
to the Legislature to deviate from the 
terms of the Protocol and the Conven- 
tions it appears to have given only a limi- 
ted effect to the provisions of the 1958 
Convention. A clear deviation from the 
rigid and strict rule that the Courts must 
stay a suit whenever an international 
commercial arbitration as contemplated 
by the Protocol and the Conventions, 
was to take place, is to be found in section 
3. It is of a nature which is common to 
all provisions relating to stay in English 
and Indian arbitration laws, the provi- 
sions being that the application to the 
Court for stay of the suit must be made 
by a party before filing a written state- 
ment or taking any other step in the pro- 
ceedings. Ifthe condition is not ed, 
no stay can be granted. It cannot thus 
be said that section 3 of the Act or similar 
provisions in the prior Act of 1937 to 
the English Statutes were enacted to 
give effect in its entirety to the strict 
rule contained in the Protocol and the 
Conventions. 


21. Another significant feature which 
cannot escape notice is that the Parlia- 
ment in England and India must be 
presumed to have been aware when the 
English Act of 1950 and the Act were 
enacted that the expression ‘submis- 
sion’ had been abandoned in the Arbi- 
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tration Acts and, instead the term ‘arbi- 
tration agreement’ had come to be defined 
as meaning what submission meant accord- 
ing to the definitions in the English Act 
of 1889 and Indian Arbitration Act of 
1899. Notwithstanding this, the expres- 
sion ‘submission’ was employed in section 
4 (2) of the English Act of 1950 and section 
3 of the Act. Ifthe intention was to have 
the wider meaning the proper and correct 
term to use was “‘arbitration agreement” 
and logically those words would have 
been employed. It is more plausible 
that the Parliament by retaining the 
expression “‘submission’’ wanted to give 
itthe meaning ofan actual submission, 
as by then there had been firm expression 
of opinion in the well-known work of 
Russell on Arbitration and by jurists 
like Prof. Arthur Nassbaum in an article 
“Treaties on Commercial Arbitration ” 


in vol. 56 of the Harvard Law Review,. 


pointing to that meaning being given 
to ‘submission.’ In India the High Courts 
had uniformally and in unequivocal 
terms taken that view (See W. Wood & 
Son Litd.)+ 


22. The language in the relevant article 
of the Convention of 1958 had also under- 
gone a change. According to Article II, 
the term “ agreement in writing’? was 
to include an arbitral clause in a con- 
tract or an arbitration agreement and 
that term was stated to mean something 
by which the parties undertook to submit 
to arbitration all or any differences 
which had arisen or which might arise 
between them in respect of any defined 
legal relationship whether contractual 
or not concerning a subject-matter 
capable of settlement by arbitration. 
Thus, the term “ agreement in writing” 
embraced an arbitral clause or an agree- 
ment simplicitor to refer to arbitration 
also an actual submission of the dis- 
‘putes to the arbitrator. It was equi- 
walent to ‘ Arbitration Agreement’ as 
‘defined in the Act. By not using that 
term and by employing the expression 
‘submission’ in section 3 the Parliament 
appears to have indicated an intention 
to restrict the meaning of that expression 
to an actual submission or a complete 
reference. 


bs. Whatever way section 3 of the Act 
is looked at, it is difficult to reach the 
a a 
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conclusion that ‘submission’ means an 
agreement to refer or an arbitral clause 
and does not mean an actual submission 
or completed reference, and that the 
word “agreement” means a commercial 
contract and not an agreement to refer 
or an arbitral clause. 


24. The next question is whether the 
High Court was justified in granting 
an interim injunction restraining the 
Russian Firm from Proceeding with 
arbitration at Mosocow. The position 
of the Russian firm is that neither it 
nor the Foreign Trade Arbitration 
Commission of the U. S. S. R. Chamber 
of Commerce which is seized of the arbi- 
tration proceedings is amenable to the 
jurisdiction of the Courts inIndia. The 
presence in India of the party sought 
to beinjuncted is a condition pre-requisite 
for the grant of an injunction. Alter- 
natively, the Indian Firm has been 
guilty of breach of the agreement to 
refer the matter to arbitration at 
Moscow and therefore it has disentitled 
itself to the exercise of the Oourt’s dis- 
cretion in its favour in the matter of 
granting an injunction. 


25. Now, it is common ground that 
the point about the Russian Firm having 
no representative in India was not agi- 
tated before the High Court. The 
position taken up in the plaint was that 
the Russian Firm was carrying on 
business in the U. S.S.R. and at Madras. 
The controversy before the High Court 
appears to have been confined only to 
what is stated in para 5 of the counter- 
affidavit of the Russian Firm, namely, 
that in the presence of the Arbitration 
agreement in the contract entered into 
between the parties, the only proper 
remedy for the Indian Firm was to submit 


the disputes to the arbitration tribunal 
at Moscow. 


26. The rule as stated in Halsbury’s 
Laws of England, Vol. 21, at page 407 
is that with regard to forei gn proceedings 
the Court will restrain a person within 
its jurisdiction from instituting or 
prosecuting suits in a foreign Court 
whenever the circumstances of the case 
make such an interposition necessary 
or proper. This jurisdiction will be 
exercised whenever there is vexation or 
oppression. In England, Courts have 
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been very cautious and have largely 
refrained from granting stay of 
proceedings in fore’gn Courts (Cheshire’s 
Private Industrial Law, 7th Ed. pages 
108-110). The injunction is, however, 
issued against a party and not a fore.gn 
Court. 


27. Although it is a moot point whe- 
ther section 35 of the Arbitration Act, 
1940, wll be applicable to the present 
case. (Shriva Jute Buling Limited v. 
Hindley and Company Limited, it was 
assumed that section 35 applied to pro- 
tocol arbitration). The princ’ple em- 
bodied in that section cannot be com- 
pletely ignored wh'le cons der ng the 
question of injunction. According to 
that section no reference nor award can 
be rendered invalid by reason only of the 
commencement of legal proceedings 
upon the subject of the reference, but 
when legal proceedings upon the whole 
of the subject-matter of the reference 
have been commenced between all the 
parties to the reference and a notice 
thereof has been g ven to the arb‘trators 
or ump re, all further proceed ngs in a 
pend ng reference shall, unless a stay of 
proceedings is granted under section 34, 


be invalid. 


98. If the venue of the arbitration 
proceed ngs had been in Ind'a and if the 
prov's ons of the Arbitration Act of 1940, 
had been appl cable, the suit and the 
arbitration proceedings could not have 
been allcwed to go on simultaneously 
and ether the suit would have been 
stayed under section 34 or if it was not 
stayed, and the arb‘trators were notified 
about the pendency of the suit, they would 


have had to stay the arbitration 
proceed ngs because under section 35 
such proceedings would become 


inval'd if there was identity between the 
subject-matter of the reference and the 
suit. Inthe present case, when the suit 
is not beng stayed under section 3 of 
the Act it would be contrary to the prin- 
ciple underlying section 35 not to grant 
an injunction restran‘ng the Russ‘an 
Firm from proceeding w th the arbitra- 
tion at Moscow. The prineple 
essentially is that the arbitrators should 
not proceed wth the arbitration side by 


ee ee ne 
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side in rivalry or in competition as if it 
were a civil Court. 


29. Ordinarily, a party which has 
entered into a contract of which an arbi- 
tral clause forms an integral part should 
not rece.ve the assistance of the Court 
when it seeks to resile from it. But in 
the present case a suit is be’ng tried in 
the Courts of this country which, for the 
reasons already stated, cannot be stayed 
under section 3 of the Act in the absence 
of an actual submission of the disputes to 
the Arbitral Tribunal at Moscow prior to 
the institution of the suit. The only proper 
course to follow is to restrain the Russ:an 
Firm wh'ch has gone to the Moscow 
Tnbunal for adjudication of the disputes 
from getting the matter dec ded by the 
tribunal so long as the suit here is pending 
and has not been disposed of. 


30. Inthis context, we cannot also ignore 
what has been represented during the 
arguments. The current restrictions im- 
posed by the Government of India on 
the availability of foreign exchange of 
which judic al notice can be taken will 
make it virtually imposs.ble for the Indian 
F.rm to take its witnesses to Moscow for 
examination before the Arb:tral Tribunal 
and to otherwise properly conduct the 
proceedings there. Thus, the proceedings 
before that tribunal are likely to be in 
effect ex parte. The H gh Court was, 
therefore, right in exercising discretion in 
the matter of granting an interim injunc- 
tion in favour of the Indian Firm. 


31. The appeals fail and are dismissed 
but in view of the pecul‘ar nature of the 
points involved, there will be no order as 
to costs. 


Ramaswami, J—I regret I am unable 
to agree with the judgment pronounced 
by Grover, J. 


33. The first respondent had entered into 
a contract w th the Government of India 
for the excavation work in the feeder 
canal of the Farakka Barrage Project. 
To fulfil this contract with the Govern- 
ment of Ind'a and for the excavation 
work the first respondent required certain 
construction machinery such as scrapers, 
both towed and motorised, crawlers, 
tractors and bulldozers. The respondent 
No. 1 agreed to purchase them from the 
appellant and the latter agreed to supply 
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and deliver and the terms and conditions 
of the contract were embodied in a docu- 
ment dated 2nd February, 1965, signed by 
both the parties. In pursuance of the 
contract the first respondent opened a 
confirmed irrevocable and divisible letter 
of credit with the second respondent for 
the entire value of the equipment, that is, 
Rs. 66,09,372 in favour of the appellant 
negotiable through the Bank of Fore’gn 
Trade of the U.S.S.R., Moscow. Under 
the said letter of credit the second 
respondent was required to pay to the 
appellant on production of the docu- 
ments particularised in the letter of 
credit along with the drafts. One of the 
conditions of the letter of credit was that 
25 per cent. of the amount should be 
paid on the presentation of the specified 
documents and the balance of 75 per 
cent. within one year from the date of 
the first payment. On the strength 
of the contract the appellant supplied 
all the machinery which it undertook 
to supply by about the end of December, 
1965. Afterthe mach'nery was used for 
some time the first respondent com- 
plained that the mach‘nery did not 
conform to the terms and conditions of 
the contract and consequently it had 
incurred and continued to incur cons‘der- 
able loss. Meanwhile the Indian rupee 
was devalued on 6th June, 1966 and in 
consequence the price of the mach’nery 
went up by about 57.48 per cent. The 
increase in the price of the machinery 
was in accordance with the gold clause 
of the contract entered into between 
the parties. Clause 13 of the Contract 
read as follows : 


“The sellers and the buyers shall take 
all measures to settle am cably any 
disputes and differences which may 
arise out of or in connection with this 
contract. In case of the parties beng 
unable to arrive at an am cable settle- 
ment, all disputes are to be 
submitted without appl’cation to the 
ordinary Courts for the settlement 
by Foreign Trade Arbitration Com- 
mission at the U.S. S. R. Chamber of 
Commerce in Moscow in accordance 
with the Rules of Procedure of the 
said Commission. The Arbitration 
award will be final and binding upon 
both parties.” : 


Ignoring this clause the first respon- 
dent instituted a suit C.S. No. 134 of 1966 
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in the Madras High Court and obtained 
an ex parte injunction against the 
appellant and the second respondent 
restraining them from negotiating the 
letter of credit. The appellant protested 
that the first respondent should not 
have instituted a suit in violation of the 


arbitration clause in the contract. By 
a subsequent agreement dated 14th 
August, 1966, the appellant and the 


first respondent agreed to settle the 
matter amicably in accordance with the 
contract. The appellant consented to 
extend the payment of letter of credit 
by one year and the first respondent. 
thereupon withdrew the suit in C. S. 
No. 134 of 1966. The respondent No. 1 
is said to have accepted the devaluation 
drafts representing increase in the price 
of the machinery consequent on the 
devaluation of ths Indian rupee in accor- 
dance with the clause in the contract. 
Though correspondence was going om 
between the parties, no settlement 
could be arrived at. When the time 
came for the payment of the balance. 
of 75 per cent. of the letter of credit the 
first respondent instituted a suit C.S. No. 
118 of 1967 in the Madras High 
Court in violation of the arb:tral clause 
and obtained an ex parte injunction 
against the appellant from operating the 
letter of credit. On 5th November, 
1967, the appellant instituted arb tral 
proceedings before the Foregn Trade 
Arbitration Commission of U. S. S. R. 
Chamber of Commerce, Moscow in 
accordance with clause 13 of the con- 
tract for payment of the price of the 
machinery. Notice was issued to the 
first respondent to choose its nominee 
to represent it in the Arbitration Com- 
mission and the date of hearing was 
also notified by the first respondent. 
But the first respondent failed to 
appear before the Foreign Trade Arbi- 
tration Commission. Thereafter the 
appellant entered appearance inC.S. No. 
118 of 1967 under protest and filed an 
application No. 2604 of 1967, before the 
H gh Court under section 3 of the 
Fore'gn Awards (Recognition and 
Enforcement) Act, 1961 (XLV of 1961) 
for the stay of the suit. The first respond- 
ent also filed an application No. 106 of 
1968 before the Hgh Court praying. 
that the appellant should be restrained 
from taking part in the arbitration 
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proceedings at Moscow. After hearing 
the parties Ramamurthi, J., dismissed 
the application of the appellant No. 
2604 of 1967. The learned Judge 
allowed the application of the first res- 
pondent and granted an injunction 
restraining the appellant from taking 
part in the arbitral proceedings at Mos- 
cow. The appellant preferred appeals 
O. §. A. Nos. 25 and 26 of 1968 against 
the orders of Ramamurthi, J. The 
appeals were dismissed by a Division 
Bench of the High Court on 16th 
‘December, 1968. 


34. The question involved in this case 
js: Whatisthetrue interpretation and 
effect of section 3 of the Foreign 
Awards # (Recognition and Enforcement 
Act, 1961 (XLV of 1961) (hereinafter 
referred to as the Act). Section 3 of 
the Act states : 


« Notwithstanding anything contained 
in the Arbitration Act, 1940 or in the 
Code of Civil Procedure, 1908, if any 
-party to a submission made in pur- 
‘suance of an agreement to which the 
‘Convention set forth in the Schedule 
applies, or any person claiming 
through or under him commences 
any legal proceedings in any Court 
-against any other party to the sub- 
mission or any person claiming 
through or under him in respect of 
any matter agreed to be referred any 
-party to such legal proceedings may, 
at any time after appearance and 
before filing a written statement 
.or taking any other step in the proceed- 
ings apply to the Court to stay the 
-proceedings and the Court „unless 
satisfied that the agreement 1s null 
and void, inoperative or incapable of 
being performed or that there is not 
in fact any dispute between the parties 
with regard to the matter agreed to 
be referred shall make an order staying 
the proceedings.” 


-35. Section 3 refers to the Convention 
awhich is set forth in the schedule. It 
is an international protocol to which this 
country was a signatory and which was 
effected at New York on 10th June, 1968. 
Article 2 of this Convention has three 
clauses and reads as follows: 

“t. Each Contracting State shall 

recognise an agreement in writing under 

which the parties undertake to submit 
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to arbitration all or any differences 
which have arisen or which may arise 
between them in respect of defined 
legal relationship, whether contactual 
or not, concerning a subject-matter 
capable of settlement by arbitration. 


2. The term ‘agreement in writing’ 
shall include an arbitral clause in 
a contract or an arbitration agreement, 
signed by the parties or contained in 
an exchange of letters or telegrams. 


3. The Court of a contracting State 
when seized ofan action in a matter 
in respect of which the parties have 
made an agreement within the meaning 
of this article, shall, at the request of 
one of the parties, refer the parties 
to arbitration, unless it finds that 
the said agreement is null and void, 
inoperative or incapable of being per- 
formed.” 


The argument of the first respondent 
is that section 3 of the Act can be invoked 
by the appellant only if it had implemented 
the arbitration agreement by actually 
submitting the dispute to the arbitrator 
or arbitrators prior to the institution of 
the suit. In the present case if there was 
any such reference to arbitration it was 
only on 4th November, 1967, that is, about 
three weeks after the suit had been filed 
in the High Court. The contrary view 

oint was put forward by Mr. Mohan 
Kunnamangalam on behalf of the appel- 
lant. It was said that section 3 of the Act 
should be interpreted in the context of the 
articles of the Convention set out in the 
schedule and it was not necessary that 
there should be an actual submission to 
arbitration before the institution of the 
suit. If there was an arbitral clause 
whether this was followed by reference to 
arbitration by any of the parties or 
not the very existence of this clause in 
the commercial agreement would ren- 
der stay of the suit mandatory under 
section 3 of the Act. The argument was 
that Article 2 of the Convention makes 
it clear that under the Convention the 
Gourt of contracting State must, when 
seized of such an action refer the parties 
to arbitration. Section 3 of the Act 
must be read in consonance with this 
obligation. Any interpretation of that 
section which will restrict this obliga- 
tion could be justified only if the plain 
words necessitate such a_ reading. 


ii 


The argument of the appellant is that the 
words “‘if any party to a submission made 
in pursuance of an agreement to which 
the convention set forth in the schedule 
applies ” really means that the submission 
is the arbitral clause itself and the agree- 
ment is a commercial agreement which 
includes or embodies that clause. 


36. It is necessary in this connection to 
refer to the legislative history of the 
section. The reason is that both the 
expression “‘ submission” and “agree- 
ment of arbitration” have got a special 
meaning because of the evolution of the 
statute law. The English Arbitration 
Act of 1889 (52-532) Vic. c. 49) is the 
first amending and consolidating statute 
relating to arbitration. Section 27 of 
the Act defined submission as follows : 


“ Submission means a’ written agree- 
ment to submit present or future 
differences to arbitration whether an 
arbitrator is named therein or not.” 


There is no definition of “‘ agreement” as 
such, and no difference is made between 
a mere arbitral clause that is an agree- 
ment to refer to an arbitration and an 
actual submission to arbitration after 
the disputes have arisen. A submission 
defined by section 27 comprehends both 
meanings. Section 4 of the 1889 Act 
provided that if any party to a submission 
commenced any legal proceedings against 
any other party to a settlement the 
latter may apply to the Court concerned 
to stay the proceedings and the Court 
if itis satisfied that there is no reason 
why the matter should not be referred 
in accordance with the submission may 
make an order staying the proceedings. 
In the Indian Arbitration Act of 1889 
section 4 (b) defines “‘ submission” in 
exactly the same terms as section 27 
of the English Act of 1889, that is, a sub- 
mission means a written agreement to 
submit present or future differences to 
arbitration whether an arbitrator is 
named ornot. Inthe Arbitration Clauses 
(Protocol) Act of 1924 (14 & 15 Geo. 
V, c. 39) we have the phrase ‘‘ submis- 
sion made in pursuance of an agree- 
ment ” and the phrase “ submission ” 
appears to be employed in the special 
statutory sense. Section 1 of this Act 
states : 


“ Staying of Court proceedings in res- 
pect of matters to be referred to 


s—8 
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arbitration under commercial agree- 
ments—(1) Notwithstanding anything 
in the Arbitrtion Act, 1889, if any 
party to a submission made in pur- 
suance of an agreement to which the 
said protocol applies or any person 
claiming through or under him, com- 
mences any legal proceedings in any 
Court against any other party to the 
submission, or any person claiming 
through or under him, in respect of 
any matter agreed to be referred, any 
party to such legal proceedings may 
at any time after appearance, and 
before delivering any pleadings or 
taking other steps in the proceedings, 
apply to that Court to stay the 
proceedings, and that Court or a Judge 
thereof, unless satisfied that the agree- 
ment or arbitration has become in- 
operative or cannot proceed, shall 
make an order staying the proceedings,” 


Clause 1 of the Schedule states : 


“Each of the contracting States 
recognises the validity of an agree- 
ment whether relating to existing or 
future differences between parties. 
subject respectively to the jurisdiction 
of different contracting States by 
which the parties to a contract agree 
to submit to arbitration all or any 
differences that may arise in connection 
with such contract relating to com- 
mercial matters or to any other matter 
capable of settlement by arbitration, 
whether or not the arbitration is to 
take place in a country to which 
jurisdiction none of the parties is 
subject. f 


Each contracting State reserves the 
right to limit the obligation men- 
tioned above to contracts as commercial 
under its national law. Any con- 
tracting State which avail itself of this 
right will notify the Secretary-General 
of the League of Nations in order that 
the other contracting States may be 
so informed.” 


37. In 1930 the Arbitration (Foreign 
Awards) Act, 1930 (20 Geo. V, c. 15) 
was enacted in order to give effect to the 
1927 Geneva Convention on the execution 
of arbitral awards. Section 8 of this Act 
explains the phrase “‘ arbitration agree- 
ment ” by reference to the 1924 Act, 
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38. The next statute in England is the 
Arbitration Act, 1934 (24-25 Geo. V,c. 14). 
Section 8 read along with the First Sche- 
dule dealt with the powers of the Court 
among other matters, to pass various 
orders such as interim injunction, appoint- 
ment of receiver, orders for preservation of 
properties or for protecting rights of 
parties, etc. Section 21 of this Act defines 
the expression ‘‘ arbitration agreement ” 
to mean a written agreement to submit 
present or future differences to arbitration 
whether an arbitrator is named or not. 
Nothing was said about the definition of 
“ submission ” in section 27 of the Act of 
1889. Virtually the effect is that in the 
place of the word ‘“‘ submission” the 
phrase “ arbitration agreement ” is substi- 
tuted and has a synonymous meaning. 


39. In India the Arbitration Act, 1889, 
was repealed and replaced by the Arbitra- 
tion Act of 1940. The Act dealt with 
only municipal or local arbitrations and so 
far as foreign arbitration was concerned, 
the Indian Protocol Act of 1937 (Act VI 
of 1937), was enacted. Section 3 of this 
Act states: 


“Notwithstanding anything contained 
in the Arbitration Act, 1899, or in the 
Code of Civil Procedure, 1908, if any 
party to a submission madein pursuance 
of an agreement to which the Protocol 
set forth in the First Schedule as modi- 
fied by the reservation subject to which 
jt was signed by India applies, or any 
person claiming through or under him, 
commences any legal proceeding in any 
Court against any other party to the 
submission or any person claiming 
through or under him in respect of any 
matter agreed to be referred, any party 
to such legal proceedings may, at any 
time after appearance and before filling 
a written statement or taking any other 
steps in the proceedings, apply to the 
Court to stay the proceedings ; and the 
Court unless satisfied that the agree- 
ment or arbitration has become in- 
operative or cannot proceed, or that 
there is not in fact any dispute between 
the parties with regard to the matter 
agreed to be referred, shall make an 
order staying the proceedings.” 


The First Schedule of this Act contains 
articles of the 1923 Convention of which 
Article 1 reads as follows : 


“Each of the contracting States recog- 
nises the validity of an agreement 
whether relating to existing or future 
differences between parties subject res- 
pectively to the jurisdiction of different 
contracting States by which the parties 
to acontract agree to submit to arbitra- 
tion all or any differences that may arise 
in connection with contract relating to 
commercial matters or to any other 
matter capable of settlement by arbi- 
tration, whether or not the arbitration 
is to take place in a country to whose 
jurisdiction none of the parties is 
subject.” 


The Second Schedule contains the 1927 
Convention and Article 1 reads as follows : 


“ In the territories of any High Contract- 
ing Party to which the present Conven- 
tion applies, an arbitral award made in 
pursuance of an agreement, whether 
relating to existing or future differences 
(hereinafter called ‘a submission to 
arbitration’) covered by the Protocol 
on Arbitration Clauses opened at 
Geneva on 24th September, 1923, shall 
be recognised as binding and shall be 
enforced in accordance with the rules 
of the procedure of the territory where 
the award is relied upon, provided that 
the said award has been made in a terri- 
tory of one of the High Contracting 
Parties to which the present Convention 
applies and between persons who are 
subject to the jurisdictioin of one of the 
High Contracting Parties. 


To obtain such recognition or enforce- 
ment, it shall further be necessary : 


(a) That the award has been made in 
pursuance of a submission to arbitra- 
tion which is valid under the law appli- 
cable thereto ; 


(b) that the subject-matter of the award 
is capable of settlement by arbitration 
under the law of the country in which 
the award is sought to be relied upon ; 


(c) that the award has been made by 
the Arbitral Tribunal provided for in the 
submission to arbitration or constituted 
in the manner agreed upon by the parties 
and in conformity with the law govern- 
ing the arbitration procedure ; 


(d) that the award has become final 


in the country in which it has been made, 
in the sense that it will not be considered 


1) 


as such ifitis open to opposition, appeal 
or pouryoi en cassation (in the countries 
where such forms of procedure exist) 
or if it is proved that any proceedings 
for the purpose of contesting the validity 
of the award are pending; 


(e) that the recognition or enforcement 
of the awards not contrary to the public 
policy or to the principles of the law of 
the country in which itis sought to be 
relied upon.” 


It should’ be noticed that Article 1 of the 
1927 Convention defines an ‘‘arbitration 
agreement ” as “a submission to arbitra- 
tion ”. 


40. The next event in the legislative his- 
tory is the New York Convention adopted 
at the United Nations. Conference in 
June, 1958, on International and Commer- 
cial Arbitrations. It was felt that the 
international Conventions uptu then reach- 
ed did not effectuate a speedy settlement 
of disputes and did not meet the require- 
ments of international trade and commerce 
and disputes arising therefrom and that 
there should be some modification and 
the Convention was agreed to by almost 
all the countries. India accepted the 
same and enacted the Foreign Awards 
(Recognition and Enforcement) Act, 1961, 
to implement the Conventions so far as 
India was concerned. This Act of 1961 
repealed the Protocol Act of 1937. With 
regard to section 3 , the provision concern- 
ing stay of proceedings in a civil Court in 
violation of the arbitral clause, the langu- 
a i the ‘same as in the Protocol Act of 
37. ' 


41. The question presented for deter- 
mination is what is the true meaning and 
effect of the words “‘ if any party to a sub- 
mission made in pursuance of the agree- 
ment to which the said protocol applies ” ? 
in section 3 of the Act. Even at the time 
of the Act of 1889 the word ‘‘ submission ” 
had received a special meaning as includ- 
ing a mere agreement to refer to arbitra- 
tion as well as an actual reference or sub- 
mission to arbitration and this special 
meaning was given statutory recognition 
in the Act of 1889 by defining ‘ submission’ 
in this special manner. Jn the Arbitration 
Clauses (Protocol) Act, 1924, the phrase 
“submission made in pursuance of the 
agreement ” is used and the word “ sub- 
mission ” is employed in the statutory 
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sense. In the Indian Arbitration Act, 
1889, section 4 (b) defines submission in 
exactly the same terms as section 27 of the 
English Act of 1889. In the English 
Arbitration Act of 1934, the word ‘agree- 
ment’ is defined in section 21 (2) as a 
“ written agreement to submit present or 
future differences to arbitration whether 
the arbitrator is named therein or not.” 
It is clear, therefore, that the expression 
“arbitration agreement’? and the word 
“ submission ” are synonymous and con- 
note the same idea. In my opinion the 
expression ‘‘ submission made in pursu- 
ance of an agreement ” in section 3 of the 
Act must be construed in its historical 
setting. The word ‘‘ submission ” must, 
therefore, be interpreted to mean the 
arbitral clause itself and the word ‘‘ agree- 
ment ” as the commercial or the business 
agreement which includes or embodies 
that clause. In other words the word 
“ submission ” in the opening words of the 
section means an agreement to refer to 
arbitration and the words “ the agreement 








tion 3 of the Act. 


42. The view that I have expressed is also 
consistent with the rule of construction 
that as far as practicable the municipal law 
must be interpreted by the Courts in con- 
formity with international obligations 
which the law may seek to effectuate. It 
is well-settled that if the language of a sec- 
tion is ambiguous or is capable of more 
than one meaning the protocol itself 
becomes relevant for thereis a prima facie 
presumption that Parliament does not 
intend to actin breach of international law, 
including specific treaty obligations. In 
the words of Diplock, L.J., in Salomon v. 
Commissioners of Customs and Excise! : 


“ If the terms of the legislation are clear 
and unambiguous they must be given 
effect to whether or not they carry out 
Her Majesty’s treaty obligations, for 
the sovereign power of the Queen in 
aeaaee 


J. (1966) 3 AER. 871 at 875-876, 
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Parliament extends to breaking treaties 
(See Ellerman Lines Ltd. v. Murray)! 
and any remedy for such a breach of an 
international obligation lies in a forum 
other than Her Majest}’s own Courts. 
If the terms of the legislation are not 
clear, however, but are reasonably capa- 
ble of more than one meaning, the treaty 
itself becomes relevant, for there is a 
prima facie, presumption that Parlia- 
ment does not intend to act in breach 
of international law, including therein 
specific treaty obligations ; and if one 
of the meanings which can reasonably 
be ascribed to the legislation is conso- 
nant with the treaty obligations and 
another or others are not, the meaning 
which is consonant is to be preferred. 
Thus, in case of lack of clarity in the 
words used in the legislation, the terms 
of the treaty are relevant to enable the 
Court to make its choice between the 
possible meanings of these words by 
applying this presumption.” 


Applying this principle to the present case 
itis manifest that Article 2 of the Conven- 
tion which is contained in the Schedule 
to the Act imposes a duty on the Court of 
a contracting State when seized of such an 
action to refer the parties to arbitration. 
Section 3 of the Act must, therefore, be 
read in consonance with this international 
obligation and any interpretation of sec- 
tion 3 which would restrict the obligation 
or impose a refinement not warranted 
by the Convention itself will not be justi- 
fied. 


43. This view is also borne out by the 
reasoning of Scarman, J., in Owners of 
Cargo on Board The Merak v. The Merak?. 
In that case the plaintiff’s timber was 
shipped abroad The Merak under bills of 
lading which stated that the voyage was 
“as per charter, dated 2ist April, 1961 ” 
and contained a clause incorporating 
“all the terms, conditions, clauses 
including clause 30 contained in the said 
charter party”. Clause 30 was irrelevant 
to a bill of lading and was inserted in 
mistake for the arbitration clause 32. 
The incorporation clause was followed by 
a clause giving paramount effect to the 
Hague Rules. In the course of the voyage 
the cargo was damaged and just within 12 





1. (1930) 1 All E.R. 503. 
2. (1965) 2 W.L.R. 250 at 262-263. 
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months of the final discharge of the cargo 
the plaintiffs, as indorsees of the bills of 
lading, issued a writ claiming damages 
from The Merak’s owners, who relying on 
the arbitration clause, moved for a stay 
of the proceedings under section 4 of the 
Arbitration Act, 1950. ‘The plaintiffs 
opposed the motion on the grounds that 
the arbitration clause was not incorporated 
in the bills of lading ; that the dispute did 
not arise out of the April charterparty or 
any bills of lading issued thereunder ; 
and that the arbitration clause must in 
any event be rejected because it was 
repugnant to the paramount clause giving 
effect to the Hague Rules, which by Article 
QI, rule 6 provided for bringing ‘ suit’ 
and not for arbitration. Scarman, J. 
holding that section 4 (2) of the Arbitra- 
tion Act, 1950, gave effect to the intention 
of the protocol on arbitration clauses to 
which the sub-section related, rejected the 
plaintiffs’ contentions and, stayed the 
proceedings. In the course of his judg- 
ment, Scarman, J., observed as follows: 


‘In my opinion, the sub-section must be 
read together with the protocol as it 
stands translated into the English of the 
First Schedule to the Act. Article 1 of 
the translated protocol provides for the 
recognition of the validity of an agree- 
ment whether relating to existing or 
future differences whereby the parties 
to a contract agree to submit to arbi- 
tration differences arising in connection 
with that contract, and expressly reserves 
to contracting States the right to limit 
the obligation of recognition to contracts 
which are considered commercial. Arti- 
cle 4 provides that the tribunals of the 
contracting States, on being seized of a 
dispute regarding a contract which inclu- 
des an arbitration agreement whether 
referring to present or future differences, 
shall refer the dispute to arbitration. 
Thus the protocol is concerned with 
two agreements—one, a contract, com- 
merical in character or giving rise to a 
difference relating to matters that are 
either commercial or otherwise capable 
of settlement by arbitration, between 
parties subject to the jurisdiction of 
different contracting States; the other, 
an arbitration agreement whereby the 
parties to such a contract agree to submit 
their differences to arbitration. It is 
¢lear from the protocol that the arbi- 


1] 


tration agreement mayitself be included 
in and simultaneous with the commercial 
or business contract between the parties. 
In my opinion section 4 (2) of the Act 
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are to be referred to arbitration if they 
have so agreed, whether their agreement 
relates to present or future differences. ”? 


The same view is expressed in Dicey and 
Morris, The Conflict of Laws, 8th edn., 
p. 1075 : 


is intended to make the same distinction 
between the parties’ business contract 


and their arbitration agreement, and 
no other distinction. It uses the term 
“ submission to arbitration ” to identify 
the protocol’s agreement to submit 
their differences to arbitration and the 
term “‘ agreement to which the protocol 
applies ” to identify the commercial or 
business contract between the parties. 
Section 4 (2) in my opinion, applies 
to agreements to submit to arbitration 
made in pursuance of a contract to 
which, because of its character and the 
character of its parties, the protocol 
applies. ‘Lhe words “‘in pursuance of ” 
merely establish the link that there 
must be between the agreement to 
submit present or future differences 
to arbitration and the agreement of a 
commercial or business character be- 
tween parties of a certain class to which 
the protocol applies. They have in 
this context no temporal significance. 


T see no reason for having to construe 
‘submission to arbitration’ as an actual 
submission of an existing dispute to a 
particular arbitrator. The Act of 1950 
does not say that I must. It makes 
nonsense of the protocol so to do. 
The Act of 1924 which first introduced 
the sub-section, was an Act to give effect 
to the protocol and there is respectable, 
though now antiquated, authority, 
namely, the repealed section 27 of 
the Act of 1889, for giving a 
wider meaning to ‘submission’ if 
the context so requires. The term 
‘submission to arbitration’ is not 
now defined by statute, and must, 
in my opinion, be given a meaning 
appropriate to its context. While, no 
doubt, it is often convenient to use the 
term to distinguish an actual reference 
of a particular dispute to arbitration 
from an ‘arbitration agreement’ it 
would be wrong so to do in construing 
this particular sub-section. Accord- 
ingly, I find myself able to say that the 
sub-section gives effect to the intention 
of the protocol, the intention clearly 
being that when there is a business 
contract between parties subject to 
different contracting States those parties 


“Section 4 (2) of the Act imposes upon 
the Court a dutyto stay the proceedings 
if a party relies on ‘a submission to arbit- 
ration made in pursuance of an agree- 
ment to which theProtocol applies.’ 
This condition is satisfied if the parties 
have agreed to submit present or future 
disputes to arbitration. The term ‘sub- 
mission’ includes an agreement to 
refer. The Court is therefore under a 
duty to stay the proceedings although 
no arbitrators have been appointed, 
and the fact that an arbitration clause 
is included in the contract between the 
parties suffices for the application of 
section 4 (2). There is thus no discre- 
pancy between the section and Article 4 
of the Protocol to which it purports to 
give effect. According to Article 4 
the Court must “‘ refer the parties to the 
decision of the arbitrators ” if the con- 
tract between the parties includes “‘ an 
arbitration agreement whether referring 
to present or to future differences.” 
The word “‘ submission ” used in section 
4 (2) must be regarded as synonymous 
with the term ‘ arbitration agreement’ 
in the Protocol and the term ‘ agree- 
ment to which the protocol applies’ 
is used in the section ‘to identify the 
commercial or business contract between 
the parties’. The controversy sur- 
rounding the interpretation of section 
4 (2) (to which reference was made in 
the previous edition of this book) was 
left undecided in Radio Publicity Ltd. v. 
Compagnie Luxembourgeoise de Radio- 
difusion?, It was however, settled by 
the decision of Searman, J. in The 
Merak? and the point was not disputed 
in the Court of Appeal.” 


44. If the opposite view for which res- 
pondent No. 1 contends is adopted and if 
it is held that the section only applies if 
the parties have submitted an actual dis- 
pute to arbitration the purpose of section 
3 of the Act and of the ratification of the 
New York Protocol of 1958 by India 


All E.R. 721 at 726. 
2 W.LR. 250 at 262-263. 
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would have been largely frustrated. Such 
an interpretation would be contrary to 
the avowed object and intention of the 
Act which is “to give effect to the Con- 
vention on the recognition and enforce- 
ment of foreign arbitral awards ” done at 
New York on 10th June, 1958. When 
there is ambiguity in the language of the 
section it is the duty of the Court to 
adopt that construction which will effec- 
tuate the object of the Act and not nullify 
the intention of Parliament and make the 
provision devoid of all meaning. 


45. On behalf of the first respondent it 
was said that there was a presumption 
that the Legislature in re-enacting a section 
of the law must be presumed to have been 
aware of the intervening judicial inter- 
pretation and to have given its approval 
to it. The classic statement of the rule is 
that of James, L.J., in Ex. p. Campbell :1 


“ Where once certain words in an Act 
of Parliament have received a judicial 
construction in one of the Superior 
Courts, and the Legislature has repeated 
them without any alteration in a subse- 
quent statute, I conceive that the Legis- 
lature must be taken to have used them 
according to the meaning which a 
Court of competent jurisdiction has 
given them.” 


But the rule is better and more moderately 
stated by the Judicial Committee in Webb 
v. Outrim® where the words of Griffith, 
C.J., in the Australian case D’Emden v. 
Pedder? are adopted : 


“ When a particular form of legislative 
enactment, which has received autho- 
ritative interpretation, whether by judi- 
cial decision or by a long course of prac- 
tice is adopted in the framing of a later 
statute, itis a sound rule of construction 
to hold that the words so adopted were 
intended by the Legislature to bear the 
meaning which has been so put upon 
them”. 


Even in this qualified form, however, the 
rule has not been acknowledged without 
protest (see the speech of Lord Blanesburgh 
in Barras v. Aberdeen Steam Trawling 
Cot. The presumption is weak and is 


(1870) 2 L.R. 5 Ch. 706. 
L.R. (1907) A.C. 81, 89. 
(1904) 1 C.L.R. 91. 


1. 
2 
4. LR. (1933) A.C. 402. 
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passed on an optimistic fiction. The 
rule has been criticised by Dr. C. K. Allen: 


“The second petrifying factor is the 
real or supposed rule (now, however, 
questioned) that once a word or phrase 
has been given a certain judicial mean- 
ing, it is doomed to bear that meaning 
not only in all subsequent cases, but in 
all subsequent statutes. This is an 
offshoot of the somewhat optimistic 
assumption that the Legislature must be 
presumed to know the actual state of 
the law. Consequently, if a word has 
once been given a particular meaning 
in any case of authority, however 
obscure, in connection with any statute, 
however, recondite, the draftsman who 
uses that word in a later enactment is, 
so to speak, ‘ affected with notice’ of 
the judicial interpretation, however re- 
mote it may be from the matter in hand. 
It need hardly be said that in the huge 
mass of our case law this assumption 
is a transparent fiction”. (Law in the 
Making, pages 508-509). 


46. Mr. Raman referred to the decisions 
of the Calcutta High Court and of the 
Bombay High Court in Bajrang Electric 
Steel Co. v. Commissioners for Port of 
Calcutta’, W. Wood & Sons Lid. v. 
Bengal Corporation? and K. E. Corporation 
v. S. De Traction®. It was held in these 
cases that before the Court stays proceed- 
ings under section 3 of the Act there must 
be an actual submission by both the parties 
to arbitrators of the particular point in 
dispute. It was argued that in enacting 
section 3 Parliament was not content with 
a mere readiness of the parties to go to 
arbitration but it insisted on something 
more, that is, the actual implementation 
of the arbitration agreement by the parties 
concerned by setting up the machinery of 
arbitration in motion. I am unable to 
accept this line of reasoning. It is not 
said that there is a long course of practice 
or a series of decisions of various High 
Courts taking a particular view of section 
3 of the Act. The decisions referred to 
by the respondent are not numerous and 
it is unsafe and unrealistic to draw the 
presumption that Parliament in re-enact- 
ing section 3 of the Act was aware of the 





1. A.LR. 1957 Cal. 240. 
2. ALR. 1958 Cal. 8. 
3. ALR. 1965 Bom. 114, 
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` intervening judicial interpretation and 
set its seal of approval upon it. In Pa. v. 
Bow Road Domestic Proceedings Court! 
Lord Denning pointed out that though 
the decision in R. v. Blane? stood for 
over 100 years., if it was quite an erro- 
neous precedent, the fact that Parliament 
had re-enacted the provisions of the 
statute, did not authorise the erroneous 
interpretation. 


47. It is, however, maintained by the 
respondent that the words ‘‘ submission ” 
and “agreement ” must be given their 
natural and grammatical meaning and 
the word “submission”? made in pur- 
suance of an ‘“‘ agreement”? can only 
mean an actual submission of the disputes 
to the arbitral tribunal. So the word 
“ agreement ” can have reference to and 
can be construed only in the sense of an 
arbitration agreement or arbitral clause 
in a commercial contract. It cannot mean 
a commercial contract because an arbitra- 
tion agreement cannot be stated to have 
been made pursuant to a commercial 
contract. The contention is that if sub- 
mission has to be taken in the sense of an 
arbitration agreement it would render the 
words “‘ submission made in pursuance 
of an agreement” meaningless and un- 
intelligible. In my opinion the argument 
proceeds on a fallacy. A statute should 
not be construed as a theorem of Euclid 
but the statute must be construed with 
some imagination of the purpose which 
lies behind the statute. The doctrine of 
literal interpretation is not always the 
best method for ascertaining the intention 
of Parliament. The better rule of inter- 
pretation is that a statute should be so 
construed as to prevent the mischief and 
advance the remedy according to the true 
intent of the makers of the statute. The 
principle was for example, applied by 
Lord Halsbury in Eastman Photographic 
Co. v. Comptroller of Patents? where the 
question was whether the word ‘solio’ 
used as a trade mark, was an invented or 
a descriptive word. In examining this 
guestion Lord Halsbury said : 


“ Among the things which have passed 
into canons of construction recorded in 
Heydon’s case we are to see what was 





1. (168) 2 Al E.R. 89 at 91. 
2. L.R. aag Q.B. 769. 
3. L. R. (1898) A.C. 571. 
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the law before the Act was passed, and 
what was the mischief or defect for 
which the law had not provided, what 
remedy Parliament appointed and the 
reason of the remedy.” 


At page 575 Lord Halsbury proceeded to 
state : 


“ Turner, L.J.in Hawkins v. Cathercole 
and adding his own high authority to 
that of the judges in Stradling v. 
Morgan? after enforcing the proposition 
that the intention of the Legislature must 
be regarded, quotes at length the judg- 
ment in that case: that the judges have 
collected the intention ‘sometimes by 
considering the cause and necessity of 
making the Act......... sometimes foreign 
circumstances’ (thereby meaning 
extraneous circumstances), so that they 
have ever been guided by the intent of 
the Legislature, which they have always 
taken according to the necessity of the 
matter, and according to that which is 
consonant to reason and good discre- 
tion. And he adds : ‘‘ We have, there- 
fore, to consider not merely the words 
of this Act of Parliament but the intent 
of the Legislature to be collected from 
the cause and necessity of the Act being 
made, from a comparison of its several 
parts, and from foreign (meaning ex- 
traneous) circumstances so far as they 
can justly be considered to throw light 
upon the subject.” 


48. For the reasons expressed F hold that 
the appellant is entitled under section 3 
of the Act for an order of stay of the pro- 
ceedings in C.S. No. 118 of 1967 pending 
in the Madras High Court on the ground 
that in terms of the Contract, dated 2nd 
February, 1965 the parties expressly 
agreed that all disputes arising out of the 
contract should be settled by arbitration 
by the Foreign Trade Arbitration Gom- 
mission of the U.S.S.R. Chamber of Com- 
merce at Moscow. 


49. Itis not, however, possible to decide 
these appeals finally because the respon- 
dent has opposed the application for stay 
on other grounds also. Ramamurti, J., 
found that the arbitral clause in the con- 
tract of 2nd February, 1965, had ceased to 
be effective as between the parties as a 
| 


1. ey 6D.M. &G1, 
2. (1584) 1 Plowd 204. 
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result of the agreement, dated 14th August, 
1966, Ex. P-32 “ and that it will be wholly 
unrealistic ......... to hold that the moment 
an amicable settlement as provided in 
Ex. P-32 proved futile, the entire contract, 
Ex. P4 revived ...... ” On the further 
aspect that admittedly section 3 itself 
contains an exception that the mandatory 
obligation to stay is not incumbent on the 
Court if the Court is satisfied that “‘ the 
agreement is null and void, inoperative 
or incapable of being performed ” Rama- 
murti, J., was apparently of the view that 
the alleged nullity of the contract on the 
basis of mutual mistake was a matter that 
the Court has to examine further after 
recording evidence and that was a ground 
on which proceedings cannot be stayed 
under section 3. 


50. I consider, therefore, that G.A. No. 
1209 and 1834 of 1969 should be set down 
for further hearing on these points. 


51. Civil Appeals Nos. 1208 and 1833 of 
19t9 arise out of the application No. 106 
of 1968 filed by the first respondent for 
injunction to restrain the first respondent 
for taking further part in the arbitration 
proceedings in Moscow. Ramamurti, J., 
took the view that since the Application 
No. 2604 of 1967 for stay of the proceed- 
ings in the pending suit G.S. No. 418 of 
1967 had been dismissed the first res- 
pondent’s injunction petition should be 
allowed on the ground that the two forums 
were mutually exclusive. In the connect- 
ed appeals I have taken the view that the 
appellant would be entitled to an order of 
stay of the proceedings in C.S. No. 118 of 
1967 under section 3 of Act XLV of 1961. 
Even assuming that section 3 of the Act is 
not applicable this is not a proper case in 
which the High Court should have issued 
an injunction restraining the appellant 
from proceeding with the arbitration. As 
a rule the Court has to exercise its discre- 
tion with great circumspection for it is 
imperative that the right of access to the 
tribunals of a country should not be lightly 
interfered with. It is not sufficient merely 
to show that two actions have been started 
for it is not prima facie vexatious to com- 
mence two actions about the same subject- 
matter, one here and one abroad. [See 
McHenry v. Lewis!.] The reason of this 
reluctance to exercise the jurisdiction is 
(oe ee 
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that owing to a possible difference between 
the laws of the two countries, the stay of 
one of the actions may deprive the plaintiff 
of some advantage which he is justified in 
pursuing. Thus he may have a personal 
remedy in one country and a remedy only 
against the goods in another ; ora remedy 
against land in one State but no such 
remedy in another. The rule, therefore, 
is that a plea of lis alibi pendens will not 
succeed and the Court will not order a 
stay of proceedings unless the defendant 
proves vexatious in point of fact. He 
must show that the continued prosecution 
of both actions is oppressive or embarrass- 
ing, an onus which he will find it difficult 
to discharge if the plaintiff can indicate 
some material advantage that is likely 
to result from each separate action. Each 
case, therefore, depends upon the setting 
ofits own facts and circumstances. - In the 
facts of the present case I am of opinion 
that no case for injunction has been made 
out and the order of Ramamurti, J. dated 
12th April, 1968, allowing the application 
of respondent No. 106 of 1968 should be 
set aside. I would accordingly allow the 
Appeals Nos. 1208 of 1969 and 1833 of 
1969 with costs. 


OrpeER.—In accordance with the opinion 
of the majority the appeals are dismissed. 
There will be no order as to costs. 


V.M.K. Appeals dismissed. 


— — 


i) 


THE SUPREME COURT OF INDIA. 
(Original Jurisdiction) 


Present:—7. C. Shah, K. S. Hegde and 
A. N. Grover, FF. 


Minor A. Periakarappan and another 
Petitioners* 


U. 


The State of Tamil Nadu and others, etc. 
Respondents. 

Minor Kaja Mohideen and 2 others 
Interveners. 


(A) Constitution of India (1950), Articles 
14 and 15—Admission into Medical Colleges 
in the State of Tamil Nadw—Selection of 
candidates for—Unitwise distribution of seats 
—]f violative of Articles 14 and 15. 


Unitwise distribution of seats for the 
purpose of selection of candidates for 
admission into Medical Colleges in the 
State of Tamil Nadu is violative of 
Articles 14 and 15 of the Constitution. 
The fact that an applicant is free to 
apply to any one unit does not take the 
scheme outside the mischief of Articles 
14 and 15. Before a classification can 
be justified, it must be based on an objec- 
tive criterion and further it must have 
reasonable nexus with the object intended 
to be achieved. The object intended 
to be achieved in the present case is to 
select the best candidates for being admit- 
ted to Medical Colleges. That object 
cannot be satisfied by the unitwise dis- 
tribution of seats. 


[Para, 11.] 


(B) Education — Admission into Medical 
Colleges in the State of Tamil Nadu—sSelection 
of candidates for—Earmarking 75 marks out 
of 275 for interoiew—Propriety— Tests pres- 
cribed for interview marks if objective— 
Marks given in lump sum and not on itemised 
basis for each test prescribed—Legality— 
Relevant fact for interview marks. 


Earmarking 75 marks out of 275 for 
interview prima facie appears to be exces- 
sive. But while it may be appropriate 
for the Government to re-examine the 
question it cannot be said that it was not 





* W.P. Nos. 285 and 314 of 1970. 
23rd September, 1970. 
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within the power of the Government to 
provide such high marks for interview. 


[Paras. 12, 14.] 


The contention that no objective criterion 
was fixed for interview is untenable. 
The selectors were asked to interview 
candidates and award marks on the 
basis of the following tests: (1) Sports 
or N.C.C. activities; (2) extra curricular 
special services; (3) general physical 
condition and endurance; (4) general 
ability and (5) aptitude, ese tests 
are sufficiently objective in character. 
It cannot be denied that extra curricular 
activities like sports, N.C.C., special 
services, general physical condition and 
endurance and general ability are objec- 
tive tests. The aptitude referred to 
is aptitude for medical profession. 


[Para. 15.] 


It is true that the relevant rule did not 
prescribe separate marks for arate 
heads. But that did not permit the 
selection committee to allot marks as 
it pleased. Each one of the tests pres- 
cribed. had its own importance. 


[Para. 16.] 


In the present case the selection commit- 
‘ee had not divided the interview marks 
under various heads nor were the marks 
given on an itemised basis. The marks 
list produced shows that the marks were 
given in a lump. This is clearly illegal. 

[Para. 17.) 


The interview held in the present case 
was also vitiated for the reason that the 
selection cornmittee took into considera- 
tion irrelevant matters and at the same 
time failed to take into consideration 
matters required to be taken into consi- 
deration. One of the extra curricular 
activities that the committee was required 
to take into consideration was N.G.C., 
training. That was clearly an objective 
test but from the counter-affidavit filed 
the committee was of the view that the 
candidate must also know why he joined 
in the national life. These are ‘irrele- 
vant considerations. Again the test like 
the physical condition and endurance can 
be best judged by a competent medical 
practitioner after a careful medica] 
examination. It was in the very nature 
of things not possible for the selection 
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committee, though composed of eminent 
doctors, to find out the physical condi- 
tion and endwance by a mere look at 
the candidate. It is also clear that much 
attention was not given to the general 
ability which test includes past perfor- 
mance of the applicants and the varied 
interest taken by them. [Para. 18.] 


(C) Constitution of India (1950), Article 
15 (1) and (4)—Admission into Medical 
Colleges in the State of Tamil Nadu—Reserva- 
tion of 41% of seats for backward classes— 
If excessivoe—Classification of backward classes 
on the basis of caste—Validity. 

There is no basis for the contention that 
reservation of 41% of the seats for admis- 
sion into the Medical Colleges of Tamil 
Nadu for backward classes is excessive. 
It should not be forgotten that it is against 
the immediate interest of the nation to 
exclude from the portals of the Medical 
Colleges qualified and competent students 
but then the immediate advantage of 
the nation have to be harmonised with 
its long range interests. It cannot be 
denied that unaided many sections of 
the people in this country cannot compete 
with the advanced sections of the nation. 
That is why in M. R. Balaji v. 
State of Mysore, (1963) 1 S.C.R. 
(Supp.) 439: A.LR. 1963 S.C. 649; 
the Supreme Court held t 
the total of reservations for backward 
classes, scheduled castes and scheduled 
tribes should not ordinarily exceed 50% 
of the available seats. In the presènt 
case it is 41%. On the materials placed 
it cannot be held that the said reservation 
is excessive, [Para. 21.] 


Rajendran s case, (1968) 2 S.C.R. 786: 
(1968) 2 S.G.J. 801, is an authority for 
the proposition that the classification of 
backward classes on the basis of castes 
is within the purview of Article 15 (4) 
of the Constitution if those castes are 
shown to be socially and educationally 
backward. There is no gainsaying the 
fact that there are numerous castes in 
this country which are socially and 
educationally backward. To ignore their 
existence is to ignore the facts of life. 
But all the same the Government should 
not proceed on the basis that once a class 
js considered as a backward class it 
should continue to be a backward class 
for all times. Such an approach would 
defeat the very purpose of the reserva- 
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tion. The Government should always 
keep under review the question of reser- 
vation of seats and only the backward 
should be allowed to have the benefit 
of the reservation. Reservation of seats 
should not be allowed to become a 
vested interest. It must be remembered 
that the Government’s decision in this 
regard is open to judicial review. 

[ Para. 30.] 


(D) Constitution of India (1950), Article 32 
—Petition under, challenging selection of 
candidates for admission to Medical Colleges 
by State Government—Selected candidates not 
made parties—Selection cannot be set aside 
though it is not in accordance with the rules. 


[Para. 31.] 


Petition under Article 32 of the Constitu- 
tion of India for enforcernent of the 
Fundamental Rights. 


K. K. Venugopal and R. Gopalakrishnan, 
Advocates, for the Petitioner. (In W.P. 
No. 285 of 1970). 


M, Natesan, Senior Advocate (R. Gopala- 
krishnan, Advocate, with him), for the 
Petitioner (In W.P. No. 314 of 1970). 


S. Govind Swaminathan, Advocate-General, 
for the State of Tamil Nadu (A. V. Rangam 
and S. Mohan, Advocates, with him), for 
Respondents Nos. 1 to 5 (In W.P. No. 
285 of 1970) and the Respondents (In 
W.P. No. 314 of 1970). 


M. K. Ramamurthi, Senior Advocate 
(Vineet Kumar, Advocate, with him), for 
the Interveners (In W.P. No, 285 of 
1970). 

The Judgment of the Court was delivered 
by 

Hegde, .—In these two petitions under 
Article 32 of the Constitution the peti- 
tioners who unsuccessfully sought admis- 
sion to certain Medical Colleges in the 
State of Tamil Nadu have asked for a 
writ of mandamus to direct the State of 
Tamil Nadu to allot to each one of them 
a seat in one of the Government 
Medical Colleges in that State and for 
consequential orders. 


2. In the State of Tamil Nadu, there are 
eight Medical Colleges out of which 
three are situate in the city of Madras, 
one in Madurai, one in Chingleput, one 
in Coimbatore, one in Thanjavur and 


I] 


one in Tirunelveli. The total seats 
available in Madras Colleges are 500. 
The sanctioned strength of seats in 
Madurai. Chingleput, Coimbatore, 
Thanjavur and Tirunelveli are 200, 50, 
100, 200 and 75 respectively. Thus the 
total number of medical seats available 
in the Government Colleges for 1st year 
of M.B.B.S. course in the State of Tamil 
Nadu are 1,125. We understand that 
for these seats nearly 7,000 students 
applied for admission. 


3. In the previous years except in the 
year 1967-68, selection of candidates 
for admission to the 1st year M.B.B.S., 
course was done on Statewise basis. 
In the year 1967-68, the seats were 
distributed on districtwise basis but that 
scheme was held to be invalid by this 
Court in Minor P. Rajendran v. State of 
Madras and others1, Thereafter the selec- 
tion was again made on Statewise basis 
in the years 1968-69 and 1969-70, but 
in the current year that system was given 
up and selection was directed to be made 
on the basis of what is known as unitwise 
basis. Under the present scheme the 
Medical Colleges in the city of Madras 
were constituted as one unit and each 
one of the other Medical Colleges in the 
mofussil was constituted asa unit. Thus 
six units were created in the State. In 
respect of each one of the units a separate 
selection committee was constituted. The 
intending applicants were asked to apply 
to any one of the committees but they 
were advised to apply to the committee 
nearest to their place of residence as far 
as possible. They were told that if they 
applied to more than one committee 
their applications will be forwarded by 
the Government to only one of the corn- 
mittees, 


4. A few seats out of the 1125 seats were 
reserved for certain special categories 
of students. As there is no dispute about 
those seats we shall not refer to them 
hereafter. Out of the remaining seats 
41 per cent, seats were reserved for students 
coming from socially and educationally 
backward classes, Scheduled Castes and 
Scheduled Tribes. The rest of them 
were placed in the general pool. 


1. oC} 2 M.L.J. (S.C.) 121 : (1968) 2 An. 
W.R. (S.C.) 121 : (1968) 2 S.C.J. 801 : (1968) 2 
S.C.R. 786. 
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5, In the State of Tamil Nadu actual 
marks are not being given in the Pre- 
University examination, The papers 
were valued on the basis of grades. There 
are all together four grades i.e., grades 
Ato D. For the purpose of selection to 
first year M.B.B.S. course only marks 
obtained in the optional subjects were 
taken into consideration. Selection to 
the seats with which we are concerned 
in these petitions is confined to students 
who have taken in their Pre-University 
examination Physics, Chemistry and 
Biology as their optional subjects though 
each of these subjects carried a maxi- 
mum of 100 marks thus a total of 300 
marks, for the purpose of selection to 
the first year M.B.B.S. course the proce- 
dure prescribed was to take the minimum 
marks provided for the grade secured by 
the applicant in Chemistry and Physics 
and add them together and thereafter 
divide the total by two and to that add 
the minimum marks provided for the 
grade secured by the applicant in Biology. 
Thus the total marks in the optional 
subjects was reduced from 300 to 200, 
All the applicants in the general pool 
who secured 110 or more marks calculat- 
ed on the basis of the formulae referred 
to earlier were called for interview by 
the selection committees. Selection com- 
mittees were authorised to give a maxi- 
mum of 75 marks at the interview. The 
selection committees were asked to award 
these marks on the basis of following tests? 


(1) Sports or National Cadet Corps 
activities; 
(2) Extra Curricular special services; 


(3) General physical condition and 
endurance; 


_ (4) General ability; and 
(5) Aptitude. 


6. The selection committees were direc- 
ted to prepare a gradation list on the 
basis of the total marks obtained by each 
applicant and submit the same to the 
Government. 


7. The petitioners before us appear to 
have had brilliant academic career. 
The facts mentioned by the petitioners 
in this regard were not controverted 
by the respondents. The petitioner in 
Petition No. 285 of 1970 came out within 
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first three ranks in the roth and 11th 
standards and in the final examination 
he secured 451 marks out of the total of 
700. He stood third in his school. 
During his school career he had taken 
keen interest in extra-curricular activities. 
He was a N.C.C. cadet and passed credi- 
tably the ‘A’ certificate examination. He 
had also obtained certificate in boxing. 
He had joined the correspondence course 
conducted by the Voice Prophecy 
Institute, New Delhi and obtained a 
certificate in Health and Hygiene. After, 
having passed his Anglo Indian High 
School examination creditably he joined 
Madurai College, in the Pre-University 
course taking Physics, Chemistry and 
Biology as his science subjects. In that 
course he secured first class with grade 
D plus in Physics and Chemistry and A 
plus in Biology. He stood fourth in his 
college. The grade D plus represents 
85 to 99 per cent. marks and A plus 65 
to 75 per cent, marks. 


7-a. The petitioner in Petition No. 314 of 
1970 passed her Pre-University examina- 
tion in March, 1970, from the Scott 
Christian College, Nagercoil which college 
stands affiliated to Madurai University. 
She secured first class with grade ‘D’ 
(75 to 85 per cent. marks) in Physics; 
grade D plus (85 to gg per cent) in 
Chemistry and D (75 to 85 per cent.) in 
Biology. The petitioner also had a 
brilliant career throughout in the High 
School classes as well as in the college 
class. She secured a merit card for the 
highest distinction consecutively for the 
years 1965-66, 1966-67 and 1967-68 in 
Standards 8 to 10 of St. Joseph Convent, 
Nagercoil. In the S.S.L.C. examina- 
tion held in March, 1969, she secured 
456 inarks out of 600. She obtained 
distinction in extra-curricular activities 
both in school and college. She had 
been a girl guide. She took keen interest 
in games and sports particularly in net- 


ball, throw ball and tenniquoit. She 
was a member of the representative 
team. She also passed with merit the 


pianoforte playing Grade I examination 
conducted by the Trinity College of 
Music, London. 


8. The petitioners before this Court 
challenged the validity of the selections 
made on various grounds. They con- 
tended that the unitwise selection contrae 
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venes Articles 14 and 15 of the Consti- 
tution inasmuch as the sarme places the 
applicants of some of the units in a 
better position than those who applied to 
other units. It was alleged that the 
ratio between applicants and number 
of seats in the Coimbatore unit was 
1:13; in Tirunelveli 1:10; in Chingleput 
1:6; in the Madras 1:5}; in Thanjavur 
1:6; and in Madurai 1:74. It was further 
alleged that several applicants who secured 
lesser marks than the petitioners before 
this Court were selected merely because 
their applications came to be considered 
in other units. It was also alleged that 
this unitwise scheme was merely intended 
as a device to get over the decision of this 
Court in Rajendran’s case1, It was next 
contended on behalf of the petitioners 
that the interview held was a farce. 
Each applicant was interviewed hardly 
for three minutes. During that inter- 
view irrelevant questions were put to 
them. The interview marks were 
manipulated so as to pull up undeserv- 
ing applicants and downgrade those who 
had secured excellent marks in their 
Pre-University examination. It was said 
that a perusal of the marks list would 
show that the whole selection was a 
manipulation. The applicants who had 
failed more than once and ultimately 
secured bare second class were selected 
while the first rate applicants who had 
secured first class with high marks were 
rejected. It was urged on their behalf 
that even the students who get the 
minimum marks could be pulled up by 
the selection committee by plumping 70 
or more out of 75 interview marks whereas 
the students who have secured 170 
marks the highest marks that could have 
been secured under the admission rules 
in Pre-University examination could be 
pulled down by giving less than 10 marks 
out of 75 marks. The petitioners’ com- 
plaint is that after the interview the 
selection cornmittee carried the marks 
given by them to Madras and there the 
Government has manipulated the mark 
in such a way as to select their favourites 
and reject such of them in whom the 
Government was not interested. 


9. It was also urged that no guidelines 
were provided for awarding marks at 


1. (1968) 2 S.C.R. 786 : (1968) 2 S.C.J. 801: 


ie) 2 M.L.J. (S.C.) 121 : (1968) 2 An.W.R. 
S.C.) 121. 
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the interview and therefore the power 
conferred on the selection committee 
is an arbitrary power which is capable 
of being misused and in fact has been 
misused. It was contended that the 
list of backward classes: provided to the 
committee was solely made on the basis 
of caste and as such that list did not con- 
form to the requirements of Article 15 ae 
of the Constitution. The petitioners also 
urged that the reservation made for 
backward classes is disproportionately 
high and further the division of backward 
classes into backward classes and more 
backward classes was impermissible under 
law, ` 


10. We shall first take up the plea regard- 
ing the division of medical seats on unit- 
wise basis. It is admitted that the mini- 
mum marks required for being selected 
in some unit is less than in the other unit, 
Hence prima facie the scheme in question 
results in discrimination against some 
of the applicants. In Rajendran’s case}, 
this Court ruled that the districtwise 
distribution of available seats is violative 
of Article 15 of the Constitution. But 
it was contended on behalf of the State 
that the unitwise distribution of seats 
was adopted for administrative conveni- 
ence, It was said that it was not pos- 
sible for one selection committee to 
interview all the applicants. Therefore 
several committees had to be constituted. 
In the past when applicants were inter- 
viewed by several commitiees there were 
complaints that the standard adopted by 
one committee differed from that adop- 
ted by others and therefore the appli- 
cants’ ability was not tested by a uniform 
standard. Further it was said that when 
selections were made by several com- 
mittees there was delay in preparing a 
consolidated list. We are unable to 
accept these grounds as being real grounds 
for classification. The grievance when 
selections were made by several commit- 
tees in a statewise selection the standard 
adopted by various committees differed, 
would continue even when selections are 
made by several committees in a unit- 
wise selection. Whether the selection is 
made by selection committees on state- 
wise basis or unitwise basis, the standard 


1. (1968) 2S.CR. 786 : (1968) 2 S.C.J. 801 : 
ee} 2 M.L.J. (S.C.) 121 : (1968) 2 An.W.R. 
.) 121. 
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adopted by various committees is bound 
to vary. Hence in principle it makes 
no difference, 


11. Now coming to the question of 
delay, we see no reason why there should 
be any delay in preparing a consolidated 
list. At any rate the delay caused is not 
likely to be such as to justify departure 
from the principle of selection on the 
basis of merit on a statewise basis. Before 
a classification can be justified, it must be 
based on an objective criteria and furth 
it must have reasonable nexus with th 
object intended to be achieved. The 
object intended to be achieved in the 
present case is to select the best candi 
dates for being admitted to Medical 
Colleges. That object cannot be satis- 
factorily achieved by the method adop- 
ted. The complaint of the petitioners i 
that unitwise distribution of seais 
is but a different manifestation of the 
districtwise distribution soughtin 1967-68, 
has some force though on the material 
on record we will not be justified 
in saying that the unitwise distribution 
was done for collateral purposes. 

it to say that the unitwise distribution o 
seats is violative of Articles 14 and 15 of 
the Constitution, The fact that an appli- 
cant is free to apply to any one unit 
does not take the scheme outside the 
mischief of Articles 14 and 15. It may 
be remembered that the students were 
advised as far as possible to apply to the 
unit nearest to their place of residence. 


12. Earmarking 75 marks out of 275 
marks for interview as interview maiks 
‘prima facie appears to be excessive. It is 
not denied that the interview lasted 
hardly for three minutes for each candi- 
date. In the course of three minutes 
interview it is hardly possible to assess 
the capability of a candidate. In most 
cases the first impression need not neces- 
‘sarily be the best impression. But under 
the existing conditions in this country 
we are unable to accede to the contention 
of the petitioners that the system of 
interview, as in vogue in this country 
is so defective as to make it useless. 
It is true that various researches conducted 
in other countries particularly in U.S.A. 
show that there is possibility of serious 
errors creeping in interviews made on 
ha basis. C.W. Valentine on 
“Psychology and its Bearing on Education” 
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refers to the marks given to the same set of 
persons interviewed by two different 
competent Boards and this is what is 
stated in his book : 


“The members of each board awarded 
a mark to each candidate and then he 
was discussed and an average mark 
agreed on. 


When the orders of merit for the two 
Boards were compated it was found 
that the man placed first by Board A 
was put 13th by Board B when the 
man placed rst by Board B was 11th 
with Board A.” 


13. Even when the interviews are con- 
ducted by impartial and competent per- 
sons on scientific lines very many un- 
certain factors like the initial nervousness 
on the part of some candidates, the mood 
in which the interviewer happens to 
be and the odd questions that may be 
put to the persons interviewed may all 
go to affect the result of the interview. 
But as observed by this Court in R. 
Chitralekha and another v. State of Mysore 
and others.+, 


“In the field of education there are 
divergent views as regards the mode 
of testing the capacity and calibre of 
students in the matter of admissions 
to colleges. Orthodox educationists 
stand by the marks obtained by a 
student in the annual examination. 
The modern trend of opinion insists 
upon other additional tests, such as 
interview, performance in extra-curri- 
cular activities, personality test, psychia- 
tric tests etc. Obviously we are not 
in a position to judge which method 
is preferable or which test is the cor- 
rect one. If there can be manipula- 
tion or dishonesty in allotting marks 
at interviews, there can equally be 
manipulation in the matter of awarding 
marks in the written examination. 
In the ultimate analysis, whatever 
method is adopted its success depends 
on the moral standards of the members 
constituting the selection committee 
and their sense of objectivity and 
devotion to duty. This criticism is 
more a reflection on the examiners 
than on the system itself. The scheme 
of selection, however, perfect it may 
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be on paper, may be abused in practice. 
That it is capable of abuse is not a 
ground for quashing it. So long as 
the order lays down relevant objective 
criteria and entrusts the business of 
selection to qualified persons, this 
Court cannot obviously have any say 
in the matter.” 


14. While we do feel that the marks 
allotted for interview are on the high 
side and it may be appropriate for the 
Government to re-examine the question, 
we are unable to uphold the contention 
that it was not within the power of the 
Government to provide such high marks 
for interview or that there was any arbi- 
trary exercise of power. It was urged on 
behalf of the petitioners that the inter- 
view marks were allotted on collateral 
considerations. We are told that the 
selection committees were tools in the 
hands of the Government and the 
Government manipulated the marks 
in such a way as to facilitate the 
selection of those students in whom 
the members of the party in power 
were interested. These allegations were 
denied by the respondents. While elabo- 
rating their arguments on their plea of 

fides the learned Council for the 
petitioners invited our attention to the 
marks lists which according to them 
clearly showed that the marks given at 
the interview are—by and large—in 
inverse proportion to the marks obtained 
by the candidates at the University 
examination. We were also told that 
the marks lists on their face show that 
the interview marks were manipulated. 
It was said that marks were so given as 
to see that certain candidates got at 
least the minimum required for selection, 
While there is some basis for these criti- 
cisms there is not sufficient material before 
us from which we could conclude that 
there was any manipulation in preparing 
the gradation list. It is true that nume- 
rous students whose performance in the 
University examination was none too 
satisfactory nor their past records credi- 
table had secured very high marks at the 
interview. It is also true that a large 
number of students who had secured very 
high marks in the University examination 
and whose performance in the earlier 
classes was very good had secured very 
low marks at the interview. This cir- 
cumstance is undoubtedly disturbing 


Ty 


but the Courts cannot uphold the plea 
of mala fides on the basis of mere pro- 
babilities. We cannot believe that any 
responsible Government would stoop to 
manipulating marks. The selection com- 
mittees consisted of eminent persons. 
Most of them are medical practitioners 
occupying responsible position in life. 
It would be a bad day for this country 
if such persons take to manipulation of 
marks. Hence we cannot accept the 
contention that the interview marks were 
manipulated either by the Government 
or by the selection committees. 


15. It was next urged that no objective 
criterion was fixed for interview. We 
are unable to accept this contention as 
well. The selectors were asked to inter- 
view candidates on the basis of the five 
criterion prescribed to which we have 
made reference earlier. Those tests are 
sufficiently objective in character. 
Similar tests were held to be objective 
by this Court in Chitralekha’s caset. It 
cannot be denied that extra curricular 
activities like sports, N.C.C., special 
services, general physical condition and 
endurance and general ability are objec- 
tive tests. The aptitude referred to in the 
rule, in our opinion, is aptitude for medi- 
cal profession. 

16. It was next contended that separate 
marks had not been allotted for each one 
of the tests enumerated in the rule. A 
total of 75 intereview marks were placed 
at the disposal of the selection committee 
and from out of those the committee 
could award marks according to its 
sweet will and pleasure. Such a power 
it was said is an arbitrary power. We 
were told that the entire 75 marks could 
have been given to a candidate even if 
he satisfied only one out of the five crite- 
rion prescribed. It is true that the rule 
did not prescribe separate marks for 
separate heads. But that in our opinion 
did not permit the selection committee 
to allot marks as it pleased. Each one 
of the tests prescribed had its own import- 
ance. 
page 485 of American Jurisprudence 
Vol. 15 that the interviewers need not 
record precise questions and answers 
when oral tests are used to appraise 
personality traits; it is sufficient if the 
———_— 
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As observed at footnote 20 at. 
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examiner’s findings are recorded on 
the appraisal sheet according to the 
personal qualifications itemised for 
measure. A contention similar to those 
advanced by the petitioners came up 
for consideration before the Mysore High 
Court in D. G. Viswanath v. Chief 
Secretary of Mysore and others! 


Therein the Court observed thus: 


“It is true that Annexure IV does not 
specifically mention the marks allotted 
for each head, But from that circum- 
stances it cannot be held that the 
Government had conferred an unguided 
power on the Committees. In the 
absence of specific allocation of marks 
for each head, it must be presumed 
that the Government considered that 
each of the heads mentioned in Annex- 
ure IV as being equal in impor- 
tance to any other. In other words, 
we have to infer that the intention of 
the Government was that each one of 
those heads should carry 1/5th of the 
‘Interview’ marks,” 
17. We may note that the committee 
had not divided the interview mar 
under various heads nor were the marks 
given on itemised basis. The marks list 
produced before us shown that the marks 
were given ina lump. This is clearl 


18. The interview held was also vitiated 
for the reason that the selection committee 
took into consideration irrelevant mat- 
ters and at the same time failed to tak 
into consideration matters required to 
be taken into consideration. In the 
counter-affidavit filed by the Chairman 
of the selection committee it was averred 
that in allotting interview matks the 
committee took into consideration quali- 
ties such as pleasant personality, quick, 
thinking etc. One of the extra-curric 
activities that the committee was required 
to take into consideration was N.C.C. 
training. That was clearly an objective 
test but from the counter-affidavit filed, 
it appears that the committee did not 
think that it was sufficient if an applicant 
had good record as a cadet ,but accord- 
ing to it he must also know why he 
joined the N.C.C. and what role N.C.C. 
plays in the national life. These in 
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our opinion, are irrelevant considerations, 
Again the test like the physical condition 
and endurance can be best judged by a 
competent medical practitioner after a 
careful medical examination. It was 
in the very nature of things not possible 
for the selection committee though com- 
posed of eminent doctros to find out the 
physical condition and endurance by a 
mere look at the candidate. It is clear 
from the affidavit filed on behalf of the 
selection committees that at the time of 
interview much attention had not been 
given to the general ability which test 
includes past performance of the appli- 
cants and the varied interest taken by 


them. 


19, From the facts placed before us, 
it is clear that the candidates were not 
interviewed in accordance with the 
rules governing tbe interview. 


20. It was next urged that the classfii- 
cation of backward classes by the Govern- 
ment into backward classes and more 
backward classes was illegal and in 
support of that contention, our attention 
was invited to the decision of this Court 
in M. R. Balaji and others v. State of Mysore’. 
It is unnecessary to go into that question 
because for the purpose of the present 
selection the backward classes were not 
sub-divided into backward classes and 
more backward classes. What had happe- 
ned is that the list of backward classes 
supplied to the selection committee showed 
that some of the communities are more 
backward than others but that list was 
prepared for the purpose of fee conces- 
sion. For the purpose of the present 
selection all the classes shown therein 
were treated as backward classes. 


. There is no basis for the contention 
that the reservation made for backward 
classess is excessive. We were not told 







clude from the portals of our medical 
colleges qualified and competent students 
but the immediate advantages of the 
Nation have to be harmonised with its 
long range interests. It cannot be denied 
that unaided many sections of the people 
in this country cannot compete with the 
advanced sections of the Nation. Advan- 
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tages secured due to historical reasons 
should not be considered as fundamental 
rights. Nation’s interest will be best 
served—taking a long range view—if 
the backward classes are helped to march 
forward and take their place in line with 
the advanced section of the people. 
That is why in Balaji’s caset, this Court 
held that the total of reservations for 
backward classes, Scheduled Castes and 
Scheduled Tribes should not ordinarily, 
exceed 50 per cent. of the available seats. 
In the present case it is 41 per cent. On! 
the material before us we are unable to 
hold that the said reservation is excessive. 


22. Considerable arguments were 
advanced assailing the enumeration of 
backward classes. It was said that the 
concerned list included only castes and 
not classes. The petitioners’ case is that 
every one of the classes mentioned therein 
is in reality a caste. Hence that list 
cannot be sustained. In Balaji’s case}, 
this Court held that though caste is a 
relevant factor in ascertaining a class for 
the purpose of Article 15 (4), a class 
cannot be constituted solely on the basis 
of caste. Gajendragadkar, J. (as he 
then was) speaking for the Court observed: 


“That though castes in relation to 
Hindus may be a relevant factor to 
consider in determining the social 
backwardness of groups or classes of 
citizens it cannot be made the sole or 
the dominant test in that behalf. 
Social backwardness is on the ultimate 
analysis the result of poverty, to a very 
large extent. The classes of citizens 
who are deplorably poor automatically 
become socially backward. They do 
not enjoy a status in society and have, 
therefore to be content to take a back- 
ward seat. It is true that social back- 
wardness which results from poverty 
is likely to be aggravated by considera- 
tions of caste to which the poor citizens 
may belong, but that only shows the 
relevance of both caste and poverty 
in determining the backwardness of 
citizens.” 


23. In Chiterlekha’s case?, this Court reite- 
rated that the caste is relevant in ascer- 
taining the backwardness of a class, 
Further it was observed therein: 


1. (1963) 1 S.C.R. (Supp.) 439. 
2. KEZA 6 S.C.R. 368. 





in 


“While this Court has not excluded 
caste from ascertaining the back- 
wardness of a class of citizens, it has 
not made it one of the compelling 
circumstances affording a basis for the 
ascertainment of backwardness of a 
class. To put it differently the autho- 
rity concerned may take caste into 
consideration in ascertaining the back- 
wardness of a group of persons; but, if 
it does not, its order will not be bad 
on that account, if it can ascertain 
the backwardness of a group of persons 
on the basis of other relevant criteria.” 


24. The same view was expressed by 
this Court in State of Andhra Pradesh and 
another v. P. Sagar’. Therein it was 
observed: 


“In the context in which it occurs the 
expression ‘class’ means a homoge- 
neous section of the people grouped 
together because of certain likenesses 
or common traits and who are identi- 
fiable by some common attributes such 
as status, rank, occupation, residence in 
a locality , race, religion and the like. 
In determining whether a particular 
section forms a class, caste cannot be 
excluded altogether. But in the deter- 
mination of a class a test solely based 
upon the caste or community cannot 
also be accepted.” 


25. <A caste has always been recognized 
as a class. In construing tbe expression 
‘classes of His Majesty’s subject’? found 
in section 153-A of Indian Penal Code, 
Wassoodew, J., observed in Narayan 
Vasudeo v. Emperor?: 


“In my opinion, the expression ‘‘classes 
of His Majesty’s subjects” in section 
153-A of the Code is used in restrictive 
sense as denoting a collection of indi- 
viduals or groups bearing a common 
and exclusive designation and also 
possessing common and exclusive 
characteristics which may be associated 
with their origin, race or religion, and 
that the term ‘class’ within that 
section carries with it the idea of 
numerical strength so large as could 
be grouped in a single homogeneous 
community.” 


3. (1968) 3 S.C.R. 595 : (1968) 2 S.C.J. 778 : 
(1968) 2 An.W.R. (S.C.) 114: (1968) 2 M.L.J. 
S.C.) 114. 

1. A.LR. 1940 Bom, 379. 


s—10 


PERIAKARUPPAN v. STATE OF TAMIL NADU (Hegde, 7.). 


73 


26. In Paragraph 10, Chapter V of the 

Backward Classes Commission’s Report, 

it is observed: 
“We tried to avoid but we find it 
difficult to ignore caste in the present 
prevailing conditions. We wish it 
were easy to dissociate caste from social 
backwardness at the present juncture. 
In modern time anybody can take to 
any profession. The Brahman taking to 
tailoring, does not become a tailor by 
caste, nor is his social status lowered as 
a Brahman. A Brahman may be a 
seller of boots and shoes, and yet his 
social status is not lowered thereby. 
Social backwardness, therefore, is not 
today due to the particular profession 
of a person, but we cannot escape caste 
in considering the social backwardness 
in India.” 

27. In Paragraph 11 of that Report it is 

stated: 


“Tt is not wrong to assume that social 
backwardness has largely contributed 
to the educational backwardness of a 
large number of social groups.” 


28. Finally in Paragraph 13, the com- 
mittee concludes with following obser- 
vations; 


“All this goes to prove that social 
backwardness is mainly based on racial, 
tribal, caste and denominational diffe- 
rences.” 


29. The validity of the impugned list of 
backward classes came up for considera- 
tion before this Court in Rajendran’s caset, 
and this is what this Court observed there- 
in: 


“The contention is that the list of 
socially and educationally backward 
classes for whom reservation is made 
under rule 5, nothing but a list of 
certain castes. Therefore, reservation 
infavour of certain castes based only on 
caste considerations violates Article 
15 (1), which prohibits discrimination 
on the ground of caste only. Now 
if the reservation in question had been 
based only on caste and had not taken 
into account the social and educational 
backwardness of the caste in question, 
it would be violative of Article 15 (1). 
But it must not be forgotten that a 
caste is also a class of citizens and if 
the caste as a whole is socially and 
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educationally backward, reservation 
can be made in favour of such a caste 
on the ground that it is a socially and 
educationally backward class of citizens 
within the meaning of Article 15 (4)”. 


30. Rajendran’s caset, is an authority 
for the proposition that the classification 
of backward classes on the basis of castes 
is within the purview of Article 15 (4) 
if those castes are shown to be socially 
and educationally backward. No further 
material has been placed before us to 
show that the reservation for backward 
classes with which we are herein con- 
cerned is not in accordance with Article 
15 (4). There is no gainsaying the fact 
that there are numerous castes in this 





rogress which some modern writers call 
as take off stage then competition is 
ecessary for their future progress. The 
Government should always keep under 
review the question of reservation of 


reservation. Reservation of seats should 
not be allowed to become a vested interest. 
The fact that candidates of backward 
classes have secured about 50 per cent. 
of the seats in the general pool does show 
that the time has come for a ds novo 
comprehensive examination of the ques- 
tion. It must be remembered that the 
Government’s decision in this regard is 
open to judicial review. 


31. For the reasons mentioned above 
we are of opinion that the selections 
impugned in these petitions cannot be 
held to have been made validly inasmuch 
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as the seats were distributed on unitwise 
basis and further that the interviews 
were not held in accordance with the 
rules. But despite coming to that con- 
clusion we are unable to set aside the 
selections already made. The selected) 
candidates have not been made parties to 
these petitions. They have already 
joined the course and are undergoin 
training. Their selection cannot be set 
aside without giving them an opportunity] 
to put forward their case. It is true that 
the petitioners had filed applications to 
permit them to have recourse to Order 1, 
rule 8, Civil Procedure Code for the repre- 
sentation of the persons interested in 
opposing these applications but no order 
has been passed on those applications and 
it is now too late to have recourse to that 
procedure even if that procedure is 
issible under law. We are told 
by the learned Advocate-General of 
Tamil Nadu that 24 seats still remain to 
be filled up. He has assured us on behalf 
of the State that those seats will be filled 
up in accordance with orders of this 
Court. There are about 80 persons, who 
we are told are in the waiting list. Some 
of the unsuccessful applicants had moved 
the High Court of Madras for relief 
similar to that sought by the petitioners 
herein. But it appears their writ petitions 
have been dismissed. Some out of them 
have intervened in these petitions. Other 
non-selected candidates have evinced no 
interest in challenging the selections made. 
Under the circumstances, it is reasonable 
to assume that they have abandoned their 
claim and it is too late for them to press 
their claim. Under these circumstances, 
after discussion with the Counsel for the 
parties we have come to the conclusion 
that these petitions should be allowed 
subject to the following conditions: 


The State of Tamil Nadu shall immedia- 
tely constitute a separate expert com- 
mittee consisting of eminent medical 
practitioners (excluding all those who 
were members of the previous committees) 
for selection to the 24 unfilled seats. 
The selection shall be made on statewise 
basis. The committee shall interview 
only the candidates who are shown in the 
waiting list, the persons who unsuccessfully 
moved the High Court of Madras and 
the two petitioners before this Court. 
They shall allot separate marks under the 
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five heads rnentioned in the rule. The 
committee .shall take into consideration 
only matters laid down in the rule, exclude 
from consideration all irrelevant matters 
and thereafter prepare a gradation list to 
fill up the 24 seats mentioned earlier. 
It is ordered accordingly. We think this 
is a fit case where the petitioners should 
get their costs from the State of Tamil 
Nadu. 


V.K. 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


PRESENT :—J. C. Shah, G. K. Mitter, K. S. 
Hegde, A. N. Grover and A. N. Ray, JJ. 


Petitions allowed. 





Khajamian Wakf Estates etc. 

Appellants* 
v. 
The State of Madras etc. 

Respondents. 


Madras Inam Estates (Abolition and Con- 
version into Ryotwari) Act (XXVI of 
1963)—Madras Leaseholds (Abolition 
and Conversion into Ryotwari) Act 
(XXVII of 1963)—Madras Minor Inams 
(Abolition and Conversion into Ryotwari) 
Act (XXX of 1963)—Validity—Constitu- 
tion of India (1950), Articles 21, 31 (2) 
and 31-A. 


The impugned Acts, viz., the Madras 
Inam Estates (Abolition and Conversion 
into Ryotwati) Act (XXVlof 1963), the 
Madras Leaseholds (Abolition and Con- 
version into Ryotwari) Act (XXVI of 
1963) and the Madras Minor Inams (Abo- 
lition and Conversion into Ryotwari) Act 
(XXX of 1963), are laws providing for 
the acquisition by the State of “estate ” 
as contemplated by Articole 31-A of the 
Constitution. They seek to abolish all 
intermediate holders and to establish 
direct relatiouship between the Govern- 
ment and the occupants of the concerned 
lands. These legislations were under- 
taken as part of agrarian reform. 





* C. As. Nos. 2480 te 2509, 2543 to 2546 
2547 to 2553, 2559, 2575, 2576 and 2602 of 1966, 
214 to 217, 672 to 674, 1053, 1054, 1055, 1062, 
1063, 1457 and 1458 of 1967 and 162, 672, 673 
and 1000 of 1968. 


18th November, 1970. 
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Hence the provisions relating to -acquisi- 
tion or the extinguishment of the rights 
of the intermediate holders fall within 
the protective wings of Article 31-A of 
the Constitution, and cannot be chal- 
lenged on the ground that they are viola- 
tive of Articles 14,19 or 31 of the 
Constitution. [Para. 6.} 


The provisions in the impugned Acts 
reducing the liability of the tenants in the 
matter of payment of the arrears of rent, 
whether decreed or not, is not beyond 
the legislative competence of the State 
Legislature. Those arrears are either 
arrears of rent or debts due from egri- 
culturists. If they are treated as arrears 
of rent then the State Legislature had 
legislative power to legislate in respect 
of the same under Entry 18 of List Il of 
the Seventh Schedule to the Constitution. 
If they are considered as debts due from 
the agriculturists then the State Legisia- 
ture had competence to legislate in res- 
pect of the same under Entry 30 of the 
same List. [Para. 104] 


In regard to the inams belonging to the 
religious and charitable institutions, 
the impugned Acts do not provide for 
payment of compensation in a lumpsum 
but on the other hand provision is made 
to pay them a portion of the compensa- 
tion every year as Tasdik. This is only 
a mode of payment of the compensa- 
tion. The method adopted is not violative 
of Article 31 (2) of the Constitution. 
At any rate that provisions is protected 
by Article 31-A of the Constitution. 


[Para. 11.] 


The contention that by acquiring the 
Properties belonging to religious de- 
nominations the Legislature violated 
Aiticle 26 (c) and (d) of the Constitution, 
is untenable. These provisions do not 
take away the right of the State to acquire 
property belonging to religious 
denominations. These denominations. 
canown, acquire properties and adminis- 
ter them in accordance with Jaw. That 
does not mean that the property owned 
by them cannot be acquired. [Para. 12.] 


Appeals from the Judgments and Orders 
dated the 24th June, 1966 and 20th July, 
1966 of the Madras High Court in Writ 
Petitions Nos. 1542 of 1965 eto., etc. _ 


V. Vedantachari, K.. C. Rajappa, S. Bala- 
krishnanand Dr. N. M. Ghatate, Advo- 
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cates, for Appellants (In C. As. Nos. 
2480 to 2482, 2484 to 2509, 2575 and 2576 
of 1966). 


¥. Vedantachari and S. Balakrishnan, 
Advocates, for Appellants, (In C.As. Nos. 
2543, 2544 and 2546 of 1966). 


S. Balakrishnan and Dr. N. M. Ghatate, 
Advocates for Appellant (In C. A. No. 
2545 of 1966.) 


S. V. Gupte, Senior Advocate, (K. Jayaram 
Advocate, with him), for Appollants (In 
G. As. Nos. 2547 to 2553 and 2559 of 1966). 


K. Parasurem, K. R. Chaudhuri and 
K. Rajendra Chaudhuri, Advocates, for 
Appellants (Iu C. As. Nos. 2602 of 1966 
214 to 217 and 1055 of 1967). 


M. S. K. Sastri, S. Gopalan and M. S. 
Narasimhan, Advocates, for Appellants 
(In C.As. Nos. 672 to 674 of 1967). 


M. S. Narasimhan, Advocate, for 
Appellants (In C. As. Nos. 1053 and 1054 
of 1967). 


A. V. V. Nair, Advocate, for Appellants 
(In O.As. Nos. 1062 and 1063 of 1967). 


V. Vedantachari, A. T. M. Sampath and 
E. C. Agrawala, Advocates, for Appel- 
lants (In C. As. Nos. 1457 and 1458 of 
1967). 


P. C. Bhartari, Advocate and J.B. Dada- 
chanji & Co., Advocates, for Appellant 
(In C.A. No. 162 of 1968). 


K. Jayaram, Advocate for R. Thiagarajan, 
Advocate, for Appellants (In C. As. Nos. 
672, 673 and 1000 of 1968 and 2483 of 
1966). 


S. Mohan Kumaramangalam, Senior 
Advocate, (A.V. Rangam, Advocate, with 
him), for Respondent (In all the Appeals.) 


R. Kunchitapadam, Vinneet Kumar and 
K Jayaram, Advocates, for Respondent 
No. 2 (In C.A.No. 2484 of 1966). 


M. K. Ramamurthi Senior Advocate, 
(J. Ramamurthy and Vineet Kumar, 
Advocates, with him), for Respondent No, 
2 Un C. As. Nos. 2488 to 2490 of 1566), 


The Judgment of the Court was delivered 
by 
Hegde, J—In this batch of appeals, the 


validity of the Madras Inam Estates 
{Abolition and Conversion into Ryotwari) 
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Act, 1963 (Madras Act XXVI of 1963), the 
Madras Lease-holds (Abolition and Con- 
version into Ryotwari) Act, 1963, Medras 
Act (XXVII of 1963) and the Madras. 
Minor Inams (Abolition and Conversion 
into Ryotwari) Act, 1963 (Madras Act 
XXX of 1963) is challenged on the ground 
that the material provisions in those Acts 
are violative of Articles 14, 19 (1) (f) and 
31 of the Constitution. The provisions 
in these Acts reducing the tenants lia- 
bility to pay the arrears of rent are also 
challenged on the ground that the Legis- 
lature had no competence to enact those 
provisions. A few other m‘nor conten- 
tions are also raised in these appeals 
to which reference will be made in the 
course of the judgment. All these con- 
tentions had been unsuccessfully urged 
before the High Court. Dealing with 
the allegation of infringement of Articles 
14, 19 and 31, the High Court in addition 
to holding that there has been no 
infringement of those Articles has further 
held that the challenge to the validity of 
these Acts on the basis of those Articles 
is precluded in view of Article 31 (A). 
Dealing with the contention relating to 
the reduction of rent the High Court came 
to the conclusion that the Legislature had 
power to enact the impugned provisions. 
The High Court also has given reasons 
for rejecting the other contentions 
advanced before it. Aggrieved by the 
decision of the High Court ‘these 
appeals have been brought by Special 

ve. 


2. The impugned statutes deal with 
agrarian reforms. They purport to 
deal with inam lands. It is profitless to 
go to the origin of inams or about 
their early history. Suffice it to say that 
the Urdu word “Inam” means a gift. 
The inams grants were made by the 
Rulers for various purposes. Some of 
them were granted to institutions and some 
to individuals. Broadly speaking there 
were three types of inams. The first 
type consisted of the grant of the mel- 
waram right alone. The second cate- 
gory consisted of the grant of both the 
melwaram as well as the kudivaram right. 
In addition to these two inams, there 
were what are known as Minor Inams. 
Sometime prior to 1862, the Govern- 
ment took up the question of enfranchis- 
ing theinams. The Inams Comm ssioner 
went into the rights of various persons 
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claiming to be Inamdars. Thereafter the 
Madras Enfranchised Inams Act, 1862 
(Madras Act IV of 1862) was passed for 
declaring and confirming the title of the 
Inamdars. Section 2 of that Act provided 
that the title deeds issued by the Inams 
Commissioner or an authenticated extract 
from the register of the Commissioner or 
Collector shall be deemed sufficient p1oof 
of the enfranchisement of land previously 
held on inam tenure. By Madras Inams 
(Assessment) Act, 1956 (Madras Act XL 
of 1956), full assessment was levied on all 
inams lands except melwaram inams 
granted on service tenure, without affect- 
ing in any way the rights as between the 
Inamdar and other persons, if any, in 
possession or enjoyment of the inam land. 


3. Where the inam comprised the entire 
village, the same was treated as an “‘estate”’ 
in the Madras Proprietary Estates’ Village 
Service Act, 1894 (Madras Act IT of 1894) 
and the Madras Hereditary Village Offices 
Act, 1895 (Madras Act IIi of 1895) as well 
as in Madras Estates Land Act, 1908 
(Madras Act I of 1908). Madras Estates 
Land Act, 1908 recognised the ryots per- 
manent tenure. That Act secured a per- 
manent right of occupancy to every ryot 
who at the commencement, was in pos- 
session of ‘‘ryoti”’ land or who was subse- 
quently admitted to the possession of such 
land. Then came the Madras Estates 
Land (Third Amendment Act), 1936 
(Madras Act XVIII of 1936). That Act 
amplified the definition of the “‘estate” in 
the Madras Estates Land Act, 1908, so as 
to bring within its scope allinam villages, 
of which the grant was made, confirmed 
or recognised by the Government. It 
also provided that when a question arises 
whether any land was the land-holder’s 
private land or not, the land should be 
presumed not to be Inamdar’s private 
land until the contrary was proved. In 
1937, the Madras Government appointed 
the Prakasam Committee to enquire into 
and report the conditions which prevailed 
in the Zamindari and other proprietary 
areas in the State. That committee sub- 
mitted its report together with a draft bill 
on the lines of its recommendations, but 
no action was taken on that report as the 
Congress Ministry which appointed it 
resigned. Then we come to the Madras 
Estates (Abolition and Conversion into 
Ryotwar:) Act, 1948 (Madras Act XXVI 
of 1948). This Act applies to all estates 
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le., Zamindari and undertenure estate 
and all inam vilages in which the grant 
consisted of melwaram alone. The Act 
as its preamble says is an Act to provide 
fo1 the repeal of the permanent settlements, 
the acquisition of the rights of landholders. 
in permanently settled and certain other 
estates in the Province of Madras and the 
introduction of the ryotwari settlement in 
such estates. To complete the agrarian 
reform initiated by this Act, the impugned 
Acts appear to have been enacted. The 
Preamble to Madras Act XXVI of 1963 
says that it is an Act to provide for the 
acquisition of all rights of landholders 
in inam estates in the State of Madras 
and the introduction of the ryotwari settle- 
ment in such estates. That Act follows 
by and large the provisionsin Act XXVI of 
1948. InAct XXVI of 19¢3inams estates 
are divided into two categories namely 
(1) existing inam estate and (2) a new 
inam estate. The existing inam estate 
refers to the estate consisting of the whole 
village and the new inam estate means a 
part village inam estate of Pudukkottai 
inam estate. The ‘‘ New Inam estate ” 
was not an estate known to law earlier. 
It is merely a name given to part village 
inam estate or a Pudukottai Inam estate 
for drafting convenience. Act XXVII of 
1963 is an Act to provide for the termina- 
tion of the leases of certain lease-holds 
granted by the Government, the acquisi- 
tion of the rights of the lessees in such 
lease-holds, and the introduction of the 
ryotwari settlement in such leaseholds. 
Act XXX of 1963 is an Act to provide for 
the acquisition of the rights of the Inam- 
dars in minor inams and the introduc- 
tion of the ryotwari settlement in such 
inams. 


4. We do not think it necessary to go 
into the contention that one or more 
provisions of the impugned Acts are 
violative of Articles 14, 19 and 31, as in 
our opinion these Acts are completely 
protected by Article 31 (A) of the Consti- 
tution which says that : 


“Notwithstanding anything contained 
in Article 13, no law providing for— 


(a) the acquisition by the State of any 
estate or of any rights therein or the 
extinguishment or modification of any 
such rights ............... shall be deemed 
to be void on the ground that it is in- 
consistent with, or takes away or abrid- 
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ges any of the rights conferred by Arti- 
cle 14, Article 19 or Article 31.” 


5. The expression ‘‘ estate ” is defined in 
sub-Article (2) of Article 31 (A). That 
definition includes not merely inams but 
also land held under ryotwari settlement 
as well as land held or let for the purpose 
of agriculture or for purposes anciliary 
thereto, including waste land, forest land, 
land for pastures or site or buildings and 
other structures ocoupied by the cultivators 
of land, agriculturers and village artisans. 


The impugned Acts are laws providing 
for the acquisition by the State of *‘ estate ” 
as contemplated by Article 31 (A). They 
seek to abolish all intermediate holders 
and to establish direct relationship between 
the Government and the occupants of the 
concerned lands. These legislations were 
undertaken as a part of agrarian reform. 
Hence the provisions relating to acquisi- 
tion or the extinguishment of the rights of 
the intermediate holders fall within the 

rotective wings of Article 31 (A}—See 
B. Shankara Rao Badami and others v. 
State of Mysore and snother'. 


7. It is next contended on behalf of the 
appellants that the lands on which full 
assessment was levied under Act XL of 
1956 ceased to be inams and therefore 
provisions of the Madras Act XXVI of 
1963 cannot be applied to the same. 
Wo have not thought it necessary to go 
into the question whether as a result of 
Madras Act XL of 1956, certain inams 
have ceased to be Inams, asin our opinion, 
whether they continued to be inams or 
not they are still ‘‘ estate °” within the 
meaning of Article 31 (A) because they 
fall either under sub-clauses (I) or (II 

or (IIT) of Clause (a) of Article 31 (A) (2 

and that being so the provisions of the 
impugned Acts cannot be challenged on 
the ground that they infringe Articles 
14, 19 and 31. The contention that as 
the State purported to abolish inams and 
not other intermediaries the law cannot 
be held to be valid if the intermediaries 
sought to be removed are not Inamdars 
is an untenable one. If the impugned 
legislation can be traced to a valid legis- 
lative power, the fact that the Legislature 
wrongly described some of the inter- 
mediaries sought to be removed does not 
make the law invalid. From the above 
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observations, it should not be understood 
that we have come to the conclusion that 
the intermediaries concerned were not 
Inamdars. We have not gone into that 
question. From the provisions of the 
Impugned Acts, it is quite clear that the 
intention of the legislature was to abolish 
all intermediaries including the owners 
of those ‘‘ estates ” that were subjected 
to full assessment by Act XL of 1956. 


8. Itwasnext urged that Article 31 (A) 
does not protect a ligislation where no 
compensation whatsoever has been pro- 
vided for taking the ‘‘ estates ”. We do 
not think we need go into that question. 
This contention bears only on the provi- 
sions of the Madras Act XXIV of 1963. 
Section 18 of that Act provides that com- 
pensation shall be determined for each 
inam as a whole and not separately for 
each of the interests in the inams. The 
validity of this section was not challenged 
before us. All that was urged was that 
for some of the properties included in the 
inam, no compensation was provided. 
Even if we assume this contention to be 
correct, it cannot be said that no com- 
pensation was provided for the acquisition 
of the inam as a whole. Hence Article 
31 (A) bars the plea that there was contra- 
vention of Article 31 (2) in making the 
acquisition in question. One of the 
contentions taken on behalf of the appel- 
lants is that the impugned Acts to the 
extent they purport to acquire mining 
lands are outside the purview of Article 
31 (A). Itisnot known whether the lands 
in which mining operations are going on 
were let or held as “‘ estates’’. There is 
also no evidence to show that the owners 
of those lands are entitled to the mines. 
Hence it is not possible to uphold the 
contention that lands concerned in some 
of the appeals have been acquired without 
paying compensation. 


9. In order to avoid the bar of Article 
31 (A), a curious plea was put forward. 
It was urged that when the concerned 
bills were submitted to the President for 
his assent as required bv the first proviso 
to Article 31 (A), the President was not 
made aware of the implications of the 
bills. This contention is a wholly un- 
tenable one. There is no material before 
us from which we could conclude that 
the President or his advisers were unaware 
of the implications of those bills. We 
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must proceed on the basis that the Presi- 
dent had given his assent to those bills 
after duly considering the implication 
of the provisions contained therein. 


10. It was next urged that the provisions 
in the impugned Acts reducing the liability 
lof the tenants in the matter of payment of 
the arrears of rent, whether decreed or 
jnot was beyond the legislative competence 
of the State Legislature This contention is 
againuntenable. Those arrearsarecither 
arrears of rent or debts due from agri- 
culturists. If they are treated as arrears 
of rent then the State Legislature had 
legislative power to legislate in respect of 
the same under Entry 18 of List II of the 
VII Schedule. If they are considered as 
ebts due from the agriculturists then the 
tate Legislature had competence to 
Legislate in respect of the same under 
Entry 30 of the same list. 


11. In regard to the inams belonging 
to the religious and charitable institu- 
tions, the impugned Acts do not provide 
for payment of compensation in a lump- 
jsum but on the other hand provision is 
jmade to pay them a portion of the com- 
sation every year as Tasdik. ‘This is 
only a mode of payment of the compensa- 
tion. That mode was evidently adopted in 
the interest of the concerned institutions. 
We are unable to agree that tre method 
adopted is violative of Article 31 (2). 
At any rate that provision is protected 
y Article 31-A. 








12. It was next urged that by acquiring 
the properties belongi to religious 
denominations, the Legislature violated 
Article 26 (c) and (d) which provide that 
religious denominations s have the 
right to own and acquire movable and 
immovable property and administer such 
property in accordance with law. These 
provisions do not take away the right of the 
State to acquire property belonging to 
religious denominations. Those deno- 
|minations can own, acquire properties 
Jand administer them in accordance with 
law. That does not mean that the pro- 
{perty owned by them cannot be acquired. 
{As a result of acquisition they cease to 
own that property. Thereafter their right 
to‘administer that property ceases because 
it is no longer their property. Article 26 
does not interfere with the right of the 
State to acquire property. 
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13. Mr. S.V. Gupte appearing for some 
of the appellants urged that the impugned 
Act contravenes the second proviso to 
Article 31 (A). From the material before 
us it is not possible to hold that any pro- 
perty under the personal cultivation of any 
of the appellants had been acquired. 
Further there is no material to show what 
ceiling is? Hence it is not possible for 
us to examine the correctness of that con- 
tention. If in any particular case, the 
second proviso to Article 31 (A) has been 
reached, then to that extent, the acquisi- 
tion will become invalid. 


14. It was urged by Mr. Sastri appearing 
for some of the appellants that the 
impugned Acts do not acquire the lands 
concerned in some of the appeals. This 
contention was not gone into by the High 
Court. Dealing with that contention, 
the High Court in its judgment observed: 


“But the applicability of the impugned 
Acts to thei nams in question cannot be 
conveniently investigated in the present 
writ proceedings. The question will 
have to be determined with reference 
to the terms of the grant, the extent of 
the grant has to be ascertained by refer- 
ence to the relevant materials. Section 
5 of Madras Act XXXI of 1963 (XXX 
of 1963?) makes special provision 
for determination of the question whe- 
ther any non-ryotwari area is or is not 
‘an existing Inam Estate ‘or’ part village 
Inam Estate’ or a minor inam or 
whole inam village in Pudukkottai. 
It is stated at the bar that in most 
the cases now before us the parties have 
applied under the provisions of the 
said Act for determination of the charac- 
ter of the inams respectively held by 
` them. It is needless to point out that 
the Tribunal constituted under the act 
will be entitled to decide that a parti- 
cular property is neither an ‘ existing 
inam estate’ nor a part village inam 
estate nor a whole inam village in 
Pudukkottai and completely out of 
the coverage of Acts and 
of 1963. We also make it clear that 
the disposal of these writ petitions now 
does not preclude the Inamdars from 
agitating the question that a particular 
property is not an inam at all and does 
not under any of the aforesaid four 
categories or falls under one or other of 
the categories as may be urged for the 
inamdars.” 


80 ‘THE MADRAS LAW JOURNAL REPORTS—(SUPREMB COURT) 


15. We agree with the High Court that 
the contention in question can be more 
appropriately gone into in the manner 
suggested by the High Court. 


16. In the result these appeals fail and 
they are dismissed. But under the cir- 
cumstances, we make no order as to 
costs in these appeals. 


V.K. 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


PRESENT :— J. O. Skah, G. K. Mitter, K.S. 
Hegde, A. N. Grover and A. N. Ray, JJ. 


Estate of Late Rangalal Jajodia 
«a. Appellant* 


Appeals dismissed. 
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Commissioner of Income-tax, Madras 
Respondent. 


Income-tax Act (XI of 1922), sections 24-B 
(3), 34 (3) second proviso—Reassess- 
ment—Limitation—Assessee dying after 
filing returns and producing docu- 
ments but before assessment—Will— Wife 
appointed executrix and son disinherited 
—Notice to son and assessment made on 
estate represented by son, widow and her 
children—-Assessment set aside on appeal 
by son with direction to make fresh 
assessment on executrix—Fresh assessment 
on executrix—Whether barrred by limi- 
tation—Lack of notice to executrix before 
original assessment—Effect. 


R filed income-tax returns for the years 
1942-43 and 1943-44 as well as his excess 
profits tax returns for the corresponding 
chargeable accounting periods. On 
receipt of the returns, the officer issued 
the requisite statutory notices to R for 
production of accounts and also other 
evidence in support of the returns and R 
complied with the aforesaid notices. 
But before the assessments to income- 
tax and excess profits tax could be made 
R died on 1lth January, 1946. R was 
survived by S son by a predeceased wife, 
A, the second wife and children by the 
second wife. R bad made a will on 16th 
April, 1945 whereby A and one B were 


*C.As. Nos. 2332 to 2335 and 
2336 to 2339 of 1966. 19th November, 1970. 
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executrix and executor respectively. S 
was disinherited under the will. S how- 
ever performed the funeral obsequies for 
the deceased. The Revenue on the basis 
of that information issued notice to S 
asking him to show cause why the assess- 
ment of the deceased should not be made 
on him as the legal representative. S$ 
objected to the course stating that he was 
not the legal representative and that A 
and B as the executrix and executor 
respectively were the proper persons on 
whom proceedings were to be taken. The 
Revenue called for a copy of the will 
which however was not produced. The 
assessment was completed on 28th 
February, 1947, on the materials descri- 
bing the assessee as “‘ the estate of late R 
by legal heirs and representatives, S son 
of R, A, wife of Rand her children”. S 
appealed to the Appellate Assistant 
Commissioner and at the hearing of the 
appeal S produced a copy of the will. 
The Appellate Assistant Commissioner set 
aside the assessment and directed the 
Revenue Officer to make a fresh assess- 
ment on the executors in accordance with 
section 24-B of the Act. Pursuant to the 
direction the Revenue Officer gave notice 
to A and B. B who had refused to act as 
an executor intimated the fact to the 
Revenue Officer. A, the executrix, accepted 
the notice but requested the Revenue 
Officer to furnish her with copies of the 
returns, notes of examination and corres- 
pondence between the deceased and the 
Revenue to enable her to make repre- 
sentations. The Revenue Officer however 
took the view that under section 24-B the 
Act it was not necessary to go through 
all the formalities once again and com- 
pleted the assessments on the estate of late 
R by executors A and another. The 
assessments were made on 29th October, 
1952 more than four years after the end 
of assessment years 1942-43 and 1943-44 
respectively. A appealed to the Appellate 
Assistant Commissioner who held that 
the assessments were validly made on a 
valid direction by the previous Appellate 
Assistant Commissioner. He however 
set aside the assessments directing the 
Revenue Officer to complete them after 
giving the executrix a fresh opportunity 
to object to the assessment. On further 
appeal the Tribunal held that the re- 
assessment made by the Revenue Officer 
on A, the executrix, was valid and that 
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the assessments were saved from the bar 
of limitation by the second proviso to 
section 34 (3) of the Act. The Tribunal 
also held that the assessments were validly 
made under section 24-B (3) of the Act. 
The High Court on reference held that 
the direction and finding of the Appellate 
Assistant Commissioner were outs:de the 
scope of the second proviso to section 34 
(3) and the assessment proceedings were 
barred by limitation. The High Court 
further held that section 24 (3) applied to 
the assessments and the procedure pres- 
cribed for making the assessment on the 
deceased assessee was to be repeated as 
regards the assessments on the legal 
representative irrespective of the fact that 
such procedure was followed during the 
life-t me of the deceased. On appeal to 
the Supreme Court, 


Held, that the expression “‘ any person” 
in the setting in which it appears must 
be confined to a person intimately con- 
nected with the assessments of the year 
under appeal. In the present appeals the 
finding was that the assessment was made 
on A but no notice was given to her. The 
necessary direction was therefore given 
that notice should be given to her. A 
was heard and the assessment was made. 
She was not merely intimately connected 
with the assessment. She was in fact an 
assessee. Therefore, the second proviso 
to section 34 (3) applied. This second 
proviso to section 34 (3) of the Act applied 
to the present appeals because first the 
proceedings against R commenced on 
filing of returns before the Income-tax 
authorities ; secondly, the assessment 
proceeding continued after the death of 
R against the legal representatives S and 
A ; thirdly, the assessment proceedings on 
being set aside and not cancelled pursuant 
to the appeal filed by S on the ground 
that notice was not given to A were conti- 
nued, and, fourthly, the setting aside of 
the assessment was only on the ground 
that notice was not given to A and there- 
fore the finding and direction was vital to 
the assessment proceedings. The High 
Court was in error in holding that the 
assessment proceedings were barred by 
limitation. The lack of a notice did not 
amount to the Revenue Authority having 
had no jurisdiction to assess but that the 
assessment was defective by reason of 
notice not having been given to her. An 
assessment proceeding does not cease to 
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be a proceeding under the Act merely by 
reason of want of notice. It will be a 
proceeding liable to be challenged and 
corrected. Similarly, if there is a mistake 
as to name or there is a misdescription of 
the name, the proceeding will be liable to 
be challenged and corrected by giving 
notice to the assessee subject to such 
just exceptions as an assessee can take 
under law. The direction given by the 
Appellate Assistant Comm‘ssioner was to 
make fresh assessment on A in accordance 
with the provisions of the Act. 

[Para. 15, 16 and 13.] 


Section 24-B covered the entire field of 
procedure to be followed in assessing the 
income of the deceased person and sec- 
tion 24 (3) applied to the present case. 
The High Court correctly held that sec- 
‘tion 24-B of the Act applied to the 
“present case. [Para. 17.} 


Appeals from the Judgment and Order, 
dated the 16th August, 1965, of the 
Madras High Court in Tax Case No. 171 
of 1962 (Reference No. 96 of 1962). 


A. K. Sen, Senior Advocate (T. A. Rama- 
chandran, Advocate, with him), for 
Appellant (In C. As. Nos. 2332 to 2335 of 
1966) and Respondent (In C.As. Nos. 
2336 to 2339 of 1966). 


S. Mitra, Senior Advocate (G. C. Sharma, 
Advocate and B. D. Sharma, Advocate 
for R. N. Sachthey, Advocate, with him), 
for Respondent (In C.As. Nos. 2332 to 
2335 of 1966) and Appellant (In C. As. 
Nos. 2336 to 2339 of 1966). 


The Judgment of the Court was delivered 
by 

Ray, J—These appeals are by certificate 
against the judgment, dated 16th August, 
1965 of the High Court of Madras on a 
reference under section 66 (1) of the Indian 
Income-tax Act, 1922 (hereinafter referred 
to as the Act). 


2. Seven questions were referred to the 
High Court. The reference involved first 
the construction of the second proviso 
to sub-section (3) of section 34 of the Act, 
and, secondly, the applicability of section 
24-B (3) of the Act to the assessments 
made on the executor to the estate of late 
Rangalal Jajodia. 


3. In orderto appreciate the scope of the 
reference, it is mecessary to refer to the 
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facts which gave rise to the questions. 
Rangalal Jajodia (hereinafter referred to 
as the deceased) filed income-tax returns 
for the years 1942-43 and 1943-44 as well 
as his excess profits tax returns for the 
corresponding chargeable accounting 
periods ending 31st December, 1941 and 
31st December, 1942 before the Income- 
tax Officer, Excess Profits Tax Officer, 
Madras, Special SouthCircle. On receipt 
of the returas, the officer issued the requi- 
site statutory notices to the assessee for 
production of accounts and also other 
evidence in support of the returns under 
sections 22 (4) and 23 (2) of the Act and 
under the corresponding provisions of 
section 30 of the Excess Profits Tax Act, 
1940. Rangalal Jajodia complied with 
the aforesaid notices. But before the 
assessments to the income-tax and excess 
profits tax could be made Rangalal Jajodia 
died on 11th January, 1946. 


4. Rangalal Jajodia was survived by 
Shankar Lal Jajodia son by a predeceased 
wife, Aruna Devi, the second wife and 
children by the second wife. Rangalal 
Jajodia had made a will on 16th April, 
1945 whereby Aruna Devi and one Ram 
Kumar Bhuwalka were executor and 
executrix respectively. S Lal 
Jajodia was disinherited under the will. 
Shankarlal Jajodia however performed the 
funeral obsequies for the deceased. The 
Revenue on the basis of that information 
issued notice to Shankarlal Jajodia asking 
him to show cause why the assessment of 
the deceased should not be made on him 
as the legal representative. Shankarlal 
Jajodia objected to the course stating that 
he was not the legal representativo and 
that his step mother Aruna Devi and Ram 
Kumar Bhuwalka as the executrix and 
executor respectively were the proper 
persons on whom proceedings were to be 
taken. The Revenue called for a copy of 
the will which however was not produced. 
The assessment was completed on 28th 
February, 1947 on the materials describing 
the assessee as “‘the estate of late Shri 
Rangalal Jajodia by legal heirs and repre- 
sentatives, Shri Shankarlal Jajodia, son of 
Rangalal Jajodia, Shrimati Aruna Devi, 
wife of Rangalal Jajodia and her child- 
ren.” 


5. The assessment orders were served on 
Shankarlal Jajodia who appealed to the 
Appellate Assistant Commissioner conten- 
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ding that he was not the legal representa- 
tive. At the hearing of the appeals on 30th 
April, 1952 Shankarlal Jajodia produced 
a copy of the will. The Appellate Assis- 
tant Commissioner set aside the assess- 
ment and directed the Revenue Officer to 
make a fresh assessment on the executors 
in accordance with section 24-B of the 
Act. Pursuant to the direction of the 
Appellate Assistant Commissioner the 
Revenue Officer informed the executrix 
and Ram Kumar Bhuwalka of his pro- 
posal to make assessment on them as the 
legal rrepresentatives of Rangalal Jajodia. 
Ram Kumar Bhuwalka who had refused 
to act as an executor intimated the fact to 
the Revenue Officer. Aruna Devi the 
executrix accepted the notice but request- 
ed the Revenue Officer to furnish her with 
copies of the returns, notes of examination 
and correspondence between the deceased 
and the Revenue to enable her to make 
representations. The Revenue Officer 
however took the view that under section 
24-B of the Act it was not necessary to go 
through all the formalities once again and 
that the assessments were required to be 
done only for the purpose of inviting 
objections, if any, to the locus standi of 
Aruna Devi as the legal representative of 
the deceased. On the said view the 
Revenue Officer completed the income- 
tax and excess profits tax assessments on 
the estate of late Rangalal Jajodia by 
executors Mrs. Aruna Devi and another. 
The assessments were made on 29th 
October, 1952 more than four years after 
the end of assessment years 1942-43 and 
1943-44 respectively. 


6. The executrix Aruna Devi appealed 
against the assessments contending before 
the Appellate Assistant Commissioner 
that the assessments were barred by limi- 
tation and that the previous Appellate 
Assistant Commissioner’s direction to 
make assessments on her was invalid. It 
was also contended that reasonable 
opportunities were not given to Aruna 
Devi before the assessments were made. 
The Appellate Assistant Commissioner on 
16th April, 1955 held that the assessments 
were validly made on a valid direction 
by the previous Appellate Assistant Com- 
missioner. He however set aside the 
assessments directing the Revenue Officer 
to complete them after giving the executrix 
a fresh opportunity to object to the assess- 
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ment. Aruna Devi appealed to the 
Appellate Tribunal. The Tribunal rejec- 
ted the appeals on the ground that the 
assessments had been set aside by the 
Appellate Assistant Commissioner with 
the direction to give sufficient opportuni- 
ties to her. On a reference taken by 
Aruna Devi to the High Oourt, the High 
Gourt held that the Tribunal ought to have 
properly disposed of the appeals on all the 
contentions raised therein. Pursuant to 
the order of the High Court the Tribunal 
heard the appeals on merits on 9th June, 
1961 and held that the re-assessment made 
by the Revenue Officer on Aruna Devi, the 
executrix, was valid and that the assess- 
ments were saved from the bar of limita- 
tion by the second proviso to section 34 
(3) of the Act. The Tribunal also held 
that the assessments were validly made 
under section 24-B (3) of the Act. 


7. The High Court on reference under 
section 66 (1) of the Act held that the 
second proviso to section 34 (3) applied to 
save re-assessment from the bar of limita- 
tion but that in the present appeals, the 
first assessments which were made on 
Shankarlal Jajodia were set aside on 
ap because these were not made on 
the real legal representatives of . the 
deceased and therefore no direction or 
finding could be made by the Revenue 
Authority in any `such appeal as would 
remove the bar of limitation on the re- 
assessment later made on the executor who 
was to be regarded as an entirely different 
assessee. The High Gourt also held that 
the direction or finding given by the 
Appellate Assistant Commissioner for 
making the assessment on the executors 
was unnecessary for the disposal of the 
appeals filed by Shankarlal Jajodia and 
therefore the direction and the findings 
were outside the scope of the proviso to 
section 34 (3) of the Act. 


8. Asto section 24-B, sub-clause (3) of the 
Act, the High Court held that the section 
applied to the assessments in the present 
appeals but the High Court negatived the 
contention of the Revenue that the assess- 
ments made on the executrix were made in 
proper compliance with the procedure 
prescribed under section 24-B (3) of the 
Act. The High Court held that it was a 
condition, precedent to the validity of 
assessment to be made on the legal repre- 
sentatives that the procedure prescribed 
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for making the assessment on the deceased 
assessee was to be repeated as regards the 
assessment on the legal representative 
irrespective of the fact that such proce- 
dure was followed during the life-time of 
the deceased. 


9. The relevant provisions of section 34 
(3) of the Act necessary for the purpose of 
the present appeals are the second pro- 
viso to the said sub-section. The said 
second proviso is as follows :— 


“ Provided further that nothing contained in 
this section limiting the time within which any 
action may be taken or any order, assessment 
or re-assessment may be made, shall apply to a 
Te-assessment made under on 27 or to an 
assessment or re-assessMent made on the asses- 
see or any person in consequence or of to give 
effect to any finding or direction contained in 
an order under sections 31, 33, 33-A, 33-B and 
66 or 66-A.” 


10. Counsel for the Revenue in C.As. Nos. 
2336-2339 of 1966 contended that the 
second proviso saved the assessment from 
the bar of limitation by reason of an order 
of assessment having been made in conse- 
quence of a finding or direction given by 
the Appellate Assistant Commissioner 
and secondly that Aruna Devi was a 
person intimately connected with the 
assessment and that in fact the assessment 
was made on her, but the assessment was 
set aside because no notice was given to 
her. Counsel for the appellant Aruna 
Devi in O0.As. Nos. 2332-2335 of 1966 on 
the other contended first that Aruna Devi 
was not an assessee and therefore the 
benefit of the second proviso to section 34 
(3) of the Act would not avail. Secondly, 
it was said that Aruna Devi was not inti- 
mately connected with the assessment 
and was not an assessee, because there 
was no proceeding in law under the Act 
against Aruna Devi and therefore she was 
not an assessee. 


11. An assesseeis defined in section 2 (2) 
of the Act meaning a person by whom 
income-tax or any other sum of money is 
payable under this Act, and includes every 
person in respect of whom any proceeding 
under the Act has been taken for the 
assessment of his income or of the loss 
sustained by him or of the amount of 
refund dueto him. It was said on behalf 
of the appellant Aruna Devi that the 
estate cannot be an assessee and in order 
to make the legal representative an asses- 
see a proceeding must be taken against the 


84 


executor under the Act. It was also said 
that in the final assessment Aruna Devi 
was assessed as an executrix but no pro- 
ceeding for assessment was taken against 
Aruna Devi as an executrix. Emphasis 
was placed on the fact that the proces- 
dings was against the estate which was 
unknown to law and even if the proceed- 
ing against the estate could be held to 
be a valid proceeding Aruna Devi was 
never given any notice and therefore no 
proceeding was taken against her. 


12. The assessment order shows the name 
of the assessee as the estate of late Shri 
Rangalal Jajodia by legal heirs and repre- 
sentatives Shri Shankarlal Jajodia son of 
Shri Rangalal Jagodia, Smt. Aruna Devi 
wife of Rangalal Jajodia and her children. 
Rangalal Jajodia had filed the return. He 
died before the assessment was completed. 
The assessment was made on Aruna Devi 
as legal representative. She was described 
as legal representative but not as an exe- 
cutrix. The liability under the Act in case 
of death of a person is of the executor, 
administrator or legal representative to be 
liable to pay out of the estate of the 

eceased person to the extent to which the 
estate is capable of meeting the charge 
the tax assessed as payable by such person 
or any tax which would have been paid 
by him under the Act if he had not died. 
The Revenue in the assessment proceed- 
ings described the estate of Rangalal 
Jajodia by the legal heirs and representa- 
tives. It cannot be denied that an execu- 
tor is also a legal representative. 


13. What happened in the present assess- 
ment proceedings was that the proceedings 
were commenced during the life-time of 
Rangalal Jajodia by reason of the returns 
being filed by and notices under sections 
22 (3) and 23 (2) of the Act having been 
served on Rangalal Jajodia during his 
life-time. The assessment order contains 
intrinsic evidence to that effect as also of 
repeated intimation having been given to 
Shankarlal Jajodia after the death of 
Rangalal Jajodia. No reply having been 
received from Shankarlal Jajodia, the 
assessment was completed under section 
24-B of the Act through the legal heirs 
and representatives including Aruna Devi. 
The Appellate Assistant Commissioner on 
an appeal preferred by Shankarlal Jajodia 
set aside the assessment because no notice 
was given to Aruna Devi though the 
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assessment proceeding was against her as 
a legal representative. The lack of a noti 
does not amount to the Revenue Autho- 
rity having had no jurisdiction to assess 
but that the assessment was defective by 
reason of notice not having been given to 
her. An assessment proceeding does not 
cease to be a proceeding under the Ac 
merely by reason of want of notice. It will 
be a proceeding liable to be challenged 
and corrected. Similarly, if there is a 
mistake as to name or there is a misdes- 
cription of the name, the proceeding willl 
be liable to be challenged and corrected 
by giving notice to the assessee subject to 
such just exceptions as an assessee can 
take under law. The direction given b 
the Appellate Assistant Commission 
was to make fresh assessment on 
Devi in accordance with the provisions of}, 
the Act. 


14. Counsel for Aruna Devi relied on the 
decision of this Court in JIncome-tax 
Officer, Sitapur v. Murlidhar Bhagwan- 
das', in support of the proposition that 
no finding was necessary in the present 
case because Aruna Devi was not an 
assessee and was a different person. We 
find that Aruna Devi was an assessee in 
the income-tax proceedings, but the 
proceedings were not in compliance with 
the Act by reason of the failure of giving. 
the requisite notice of assessment and the 
requisite notice of demand. In Murli- 
dhar’s caset, the assessee appealed against 
an assessment order and the Appellate 
Assistant Commissioner held that the 
income was received in the previous 
accounting year and directed that the 
amount should be deleted from the 
assessment year 1949-50 and included in 
the assessment year 1948-49. Pursuant 
to that direction the Income-tax Officer 
initiated re-assessment proceedings in 
respect of the year 1948-49 and served a 
notice on 5th December, 1957. The ques- 
tion was whether the second proviso 
applied and saved the notice in respect of 
the year 1948-49. It was held that the 
jurisdiction of the Appellate Assistant 
Commissioner under section 31 of the 1922 
Act was strictly confined to the assessment 
order of the particular year under appeal 
and the assessment or re-assessment made 
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in consequence of or to give effect to any 
finding or direction contained in an order 
under sections 31, 33-A, 33-B, and 66 or 
66-A must necessarily relate to the assess- 
ment of the year under appeal. The 
expression ‘‘finding and direction” in the 
second proviso to section 34 (3) was held 
to be a finding necessary for giving relief 
in respect of the assessment in question 
and that a direction which the appellate 
or the revisional authority was empowered 
to give under the sections mentioned in 
that proviso. The finding in Murlidhar’s 
case", that the income belonged to the year 
1948-49 was not a finding necessary for 
the disposal of an appeal in respect of the 
year of assessment in question. 


15, Counsel for Aruna Devi contended that 
the expression ‘‘any person”? occurring in 
the second proviso to section 34 (3) of the 
Act could not be referable to a stranger 
and that Aruna Devi was a stranger. In 
support of that proposition reliance was 
placed on the decision of this Court in 
S. C. Prashar and another v. Vasantsen 
Dwarkadas and others*. The facts of that 
case are entirely different and are of no 
assistance for the reason that in the pre- 
sent appeals Aruna Devi was impleaded 
as a party to the assessment proceedings 
as a legal representative of Rangalal 
Jajodia. The words ‘‘ any person” were 
construed in Murlidhar’s caset, to be 
confined to a person intimately connected 
with the assessment year under appeal. 
It was said in that case that “‘modification 
or setting aside of assessment made on a 
firm, joint Hindu family, association of 
persons, fora particular year may affect 
the assessment for the said year ona 
partner or partners of the firm, member 
or members of the Hindu undivided 
family or the individual, as the case may 
be. In such cases though the latter are 
not eo nomine parties to the appeal, their 
assessments depend upon the assessments 
on the former. The said instances are 
only illustrative. It is not necessary to 
pursue the matter further. We would, 
therefore, hold that the expression ‘ any 
person’ in the setting in which it appears 
must be confined to a person intimately 
connected in the aforesaid sense with 
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the assessments of the year under appeal.” 
In the present appeals the finding was 
that the assessment was made on Aruna 
Devi but no notice was given to her. 
The necessary direction was therefore 
given that notice should be given to her. 
Aruna Devi was heard and the assessment 
was made. She was not merely intimately 
connected with the assessment. She was 
in fact an assessee. Therefore, the second 
proviso to section 34 (3) applied. 


16. Weare therefore of opinion that th 
second proviso to section 34 (3) of the Act 
applies to the present appeals beca 









before the Income-tax authorities ; 
secondly, the assessment proceeding conti- 
nued after the death of Rangalal Jajodial - 
against the legal representatives Shankarlal 

Jajodia and Aruna Devi ; thirdly, th 


and not cancelled pursuant to the appeal 
filed by Shankarlal Jajodia on the ground 
that notice was not given to Aruna Devi 
were continued, and, fourthly, the settin 

aside of the assessment was only on the 
ground that notice was not given to Aruna 
Devi and therefore the finding and direc- 
tion was vital to the assessment proceed- 

ings. The High Court was in error in 
holding that the assessment proceedings 
were barred by limitation. 


17. The other question is as to the applica- 
bility of section 24-B of the Act. Counsel 
on behalf of Aruna Devi repeated the 
contentions advanced in the High Court 
that section 24-B does not cover the entire 
field of procedure to be followed in assess- 
ing the income of the deceased person. 
The High Court held that section 24-B of] 
the Act applied but Aruna Devi should 
have been given opportunities to object to 
the assessment by repeating the entire 
procedure of section 24-B of the Act as 
during the lifetime of the deceased. 
Counsel for the Revenue did not impeach 
the conclusion of the High Court that in 
relation to Aruna Devi the provisions of 
section 24-B of the Act were to be 
followed de novo. We are of opinion 
that the H'gh Court correctly held that 
section 24-B of the Act applies to the 
present case. The third sub-section of 
section 24-B deals with a case of a person 
dying after having furnished a return. 
Further, in the present case the Income-tax 
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Officer had reason to believe the return to 
be incorrect or-incomplete, and he called 
upon Rangalal to furnish evidence. The 
Act further confers power on the Revenue 
officer to make the assessment and deter- 
mine the tax payable by the deceased on 
the basis of the assessment and for that 
purpose to issue appropriate notice which 
would have had to be served upon the 
deceased had he survived and in that 
behalf to require from the executor, 
administrator or other legal representative 
of the deceased person any accounts, 
documents or other evidence which he 
might under the provisions of sections 22 
and 23 require from the deceased person. 
These provisions adequately answer the 
contention of the appellant Aruna Devi. 


18. For these reasons we hold that the 
High Court wasin error in ‘holding that 
the second proviso to section 34 (3) of the 
Act, did not save the assessments and 
therefore we set aside the judgment of the 
High Court and allow the appeals of the 
Revenue in O.A. Nos. 2336-2339 of 1966. 


19. As for appeals O. A. Nos. 2332-2335 
of 1966 we uphold the conclusion of the 
High Court and dismiss the appeals. 
Each party will bear and pay its own costs 
in all these appeals. 


T. K.K. Appeals Nes. 
2336-2339 allowed. 
Appeals Nos. 


2332-2335 dismissed. 


—_—— 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


PRESENT :—J. C. Shah, C.J., K. S. Hegde 
and A. N. Grover, JJ. 


Commissioner of Income-tax, Andhra: 


Pradesh, Hyderabad Appellant * 
y. 

Jayalakshmi Rice and Oil Mills Contrac- 
tor Co. Respondent. 


(A) Income-tax Act (IX of 1922), section 
26-A and rule 2 of the rules made under 
section 59—Registration of firm—Applica- 
tion—Receipt of application within relevant 
previous year—Application for registra- 
tion of firm under Partnership Act filed 
within the relevant previous year but entry 
in the register of firms made after the end 
of the previous year—Application under 
section 26-A whether effective. 


The application filed by the assessee for 
the registration of the firm under section 
26-A of the Act was received by the 
Officer before the end of the relevant 
previous year. The application for 
registration of the firm before the Regis- 


-trar of Firms, under the Partnership Act 


was filed before the end of the relevant 
previous year but an entry in the registers. 
of the Registrar of Firms was however 
made after the end of the relevant previ- 
ous year. The Department and the 
Tribunal held that the application under 
the Act was out of time. But the High 
Court held that the application was in 
time under rule 2 (6) of the rules in the 
view that the entry made by the Registrar 
of Firms would render the registration 
effective from the date of the application 
under section 58 of the Partnership Act. 
The Revenue appealed. 


Held: the application for registration 
under section 26-A is out oftime. Under 
tule 2 (b) of the rules an application for 
registration of the firm under section 26-A 
of the Act could be made before the end 
of the previous year ofthe firm only 
where the firm is registered under the 
Partnership Act. The reasoning of the 
High Court and its conclusion that the 


* C.A. No. 545 of 1967. 
15th January, 197%- 
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partnership should be deemed .to be 
registered on the date the application 
therefor was presented and that the 
yng of rule 2 (5) would be satis- 
fied if it became registered under the 
Partnership Act evenafter the applica- 
tion under section 26-A: was filed can- 
not be concerned with. 

[Paras. 6, 3 and 5.} 


(B) Partnership Act (IX of 1932), sections 
58 and 59~-Application for registration 
of firm made before Registrar of 
Firms—-Necessary entry made in the regis- 
ter of firms subsequently—Registration 
effective from date of entry and not from 
date of application for registration. 


Under the Partnership Act, the registra- 
tion of a firm takes place only when the 
necessary entry is made in the register of 
firms under section 59 of the Partnership 
Act and not from the date of the applica- 
tion made under section 58 of the Act. 
[Para. 4.] 


Appeal from the Judgment and Order, 
dated the 15th April, 1966, of the Andhra 
Pradesh High Gourt in Gase Referred 
No. 40 of 1963.* 


S. C. Manchanda, Senior Advocate (B. D. 
Sharma and R. N. Sachthey, Advocates, 
with him), for Appellant. 


K. Rajendra Chaudhuri, 
Respondent. 


The Judgment of the Court was deli- 
vered by 


Grover, J—This is an appeal from a 
judgment of the Andhra Pradesh High 
Court arising out of a reference made 
under section 66 (1) of the Income-tax 
Act, 1922, hereinafter called the “ Act ” 
on the question whether on the facts 
and in the circumstances of the case the 
application under section 26-A of the Act 
was filed, out of time. 


2. The facts are not in dispute. The 
assessee firm was constituted under a deed 
of partnership, dated 6th October, 1955. 
It was to come into existence with effect 
from 5th November, 1954. The assessee 
filed an application under section 26-A 
of the Act for registration of the firm for 
the assessment year 1956-57. The ‘“‘ previ- 


Advocate, for 
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ous year” of the firm was shown as the 
year ending 26th October, 1955. This 
application was received by the Income- 
tax Officer on 14th October, 1955. On 
20th October, 1955, the assessee filed be- 
fore the Registrar of Firms a statement 
under section 58 of the Indian Partner- 
ship Act, 1932. On 2nd November, 1955, 
the Registrar of Firms filed the statement 
of the assessee and made entries in the 
register of firms. On 23rd March, 1961, 
the Income-tax Officer passed an order 
refusing to register the firm under section 
26-A, inter alia, for the reason that the 
application had not been made in time. 
The appeal taken to the Appellate Assis- 
tant Commissioner by the assessee failed. 

The Income-tax Appellate Tribunal also 
upheld the order of the Income-tax 
Officer and the Appellate Assistant Gom- 
missioner. On that a reference was 
sought and the High Court answered the 
question referred in favour of the assessee- 
on the ground that the application had 
been filed in time. 


3. Section 26-A of the Act provides that an. 
application may be made to the Income- 
Tax Officer on behalf of any firm consti- 
tuted under an instrument of partnership- 
specifying the individual shares of the 
partners for registration for the purposes 
of the Act. The application has to be 
made by such person or persons and at 
such time and has to contain such parti- 
culars etc., as may be prescribed. Rules 2° 
to 6 (b) of the rules made under section 59 
of the Act deal with registration of firms. 
We are concerned with the following. 
material portion of rule 2 :— 


“ Such application shall... sse o BO. o o o soe oo 
TODAS PRPA E EEE pe 

(a) Where tho firm is not red under 
tho Indian Partnership Act of 1932) or 


1908), and the application for registration is 
being made for the first time under the Act: 


(i) Within a period of six months of the 
constitution of the firm or before the end of the 
peroni year of tho firm whichever is earlier, 

if tho firm was constituted in that previous 
year, 


(ii) before the end of the previous year in 
any other case ; 


(6) Where the firm is registered 
Indian Partnership Act (IX of 1932) or where 
the deed of partnership is registered under the 
Indian Registration Act (XVI of 1903), before- 
tho end of the previous year of the firm 


under the 
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Now it is common ground that the appli- 
cation for ‘registration was not made 
within the period prescribed by rule 2 (a). 
‘What has been urged throughout on 
behalf of the assessee is that the applica- 
tion to the Income-tax Officer was 
governed by rule 2 (b) and was in time as 
the firm should be deemed to have been 
registered not on the date on which it was 
actually registered by the Registrar of 
Firms but with effect from the date on 
which the application for registration was 
presented to the Registrar. In other 
words the firm should be considered to 
have been registered on 20th October, 
1955, on which date the statement under 
section 58 of the Partnership Act was 
filed by the assessee before the Registrar 
of Firms. 


4. The real question which has to be de- 
termined is whether the registration of a 
firm under the Partnership Act takes place 
with effect from the date on which the 
application for registration is made in 
accordance with section 58 of that Act. 
Section 58 (1) provides that the registra- 
tion of a firm may be effected at any 
time by sending by post or delivering to 
the Registrar of the area in which any 
place of business of the firm is situated 
or proposed to be situated a statement 
in the prescribed form and accompanied 
by the prescribed fee stating ............... 
Under section 59 when the Registrar is 
satisfied that the provisions of section 58 
have been duly complied with he shall 
record an entry of the statement ina 
register called the ‘‘register of firms” 
and shall file the statement. In Ram 
Prasad v. Kanta Prasad',it was laid 
down that the registration of a firm under 
the Partnership Act takes place only when 
the necessary entry is made in the register 
of firms. Even under section 69 of the 
Partnership Act which deals with the 
effect of non-registration it has been 
consistently held that the registration ofa 
firm subsequent to the filing of the suit 
did not cure the defect: See Danwal 
Parshotamdas v. Baburam Chhotelal?. 
Thus under the Paitneship law it can be 
taken to have been settled by decisions 
of High Courts from a long time that the 
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registration of a firm takes place only 
when the necessary entry is made in the 
register of firms under section 59 of the 
Partnership Act by the Registrar. It is 
true that sub-section (1) of section 58 
employs language which without anything 
more may lend support to the view that 
the registration of a firm may be effected 
merely by sending an application which 
would mean that as soon as an applica- 
tion is sent and if entry is made under 
section 59 pursuant to it the registration 
would be effective from the date when 
the application was presented. But sec- 
tion 58 (1) is not to be read in isolation 
and has to be considered along with the 
scheme of the other provisions of the 
Act, namely, section 59 and section 69. 
The latter section may not have a ditect 
bearing on the point under our consider- 
ation but it throws light on what was 
contemplated by the Legislature with 
regard to the point of time when the firm 
could be regarded as registered. The 
Kerala High Court has in Kerala Road 
Lines Corporation v. Commissioner cf 
Income-tax, Kerala, clearly expressed the 
view that reading sections 58 and 59 of 
the Indian Partnership Act together, a 
firm cannot be said to be registered when 
the statement prescribed by section 58 
and the required fee are sent to the Regis- 
trar and that the registration of the firm is 
effected only when the entry of the state- 
ment is recorded in the registér of firms 
and the statement is filed by the Registrar 
as provided in section 59. In that case 
also an identically similar question arose 
‘n respect of registration of a firm under 
section 26-A of the Income-tax Act. 


5. The High Court in the judgment under 
appeal referred to the statement extracted 
from the report of the Special Committee 
which had been appointed by the Govern- 
ment of India to examine the provisions of 
the Bill before it came to be passed by the 
Centra! Legislature as the Partnership Act 
and reference was made in particular to 
the statement relating to clause 58 corres- 
ponding to section 59 of the Partnership 
Act to the effect that the Registrar was a 
mere recording officer and that he had no 
discretion but to record the entry in the 
register of firms. We are unable to see 
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how that statement can be taken into 
consideration for the purpose of inter- 
preting the relevant provisions of the 
. \Partnership Act. We also cannot concur 
with the other reasoning of the High 
Court for coming to the conclusion that 
the partnership should be deemed to have 
been registered on the date when the 
application was presented and that the 
requirement of rule 2 (b) would be satis- 
fiedif it became registered under the 
Partnership Act even after the application 
was filed. 


6. For the reasons given above the appeal 
is allowed and the judgment of the High 
Court is set aside. The answer to the 
question referred must be given in the 
affirmative and against the assessee. The 
appellant shall be entitled to costs in 
this Court. 


K.G. S. 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


PRESENT: — F. C. Shah, G. K. Mitter, K. S. 
Hegde, A.N. Grover and A.N. Ray, JF. 


The Check Post Officer, Coimbatore etc. 
.. Appellants* 


Appeal allowed. 





Ue 


M/s. K. P. Abdalla and Brothers 
.. Respondent. 


Madras General Sales Tax Act (I of 1959), 
section 42 (3)—Validity. 


Entry 54 of List IT of the Seventh Schedule 
to the Constitution authorises the State 
Legislature to legislate in respect of taxes 
on the sale or purchase goods. A 
legislative entry does not merely enunciate 
powers : it specifies a field of legislation 
and the widest import and significance 
should be attached to it. Power to 
legislate on a specified topic includes 
power to legislate in respect of matters 
which may fairly and reasonably be said 
to be comprehended therein. A taxing 
, entry therefore confers power upon the 
Legislature to legislate for matters ancil- 
lary or incidental including provisions 
for preventing evasion of sales tax. But 
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the power to confiscate goods carried in a 
vehicle cannot be said to be fairly and 
reasonably comprehended in the power 
to legislate in respect of taxes on sale-or 

urchase of goods. Thus, the power con- 
erred by sub-section (3) of section 42 of 
the Madras General Sales Tax’ Act, 
1959, to seize and confiscate and to levy 
penalty in respect of all goods which are 
carried in a vehicle whether the goods are 
sold or not is not incidental or ancillary 
to the power to levy sales tax. The sub- 
section is therefore ultra vires the State 
Legislature. [Paras. 4 and 6.] 


Appeals from the Judgment and Order 
dated the 23d September, 1968 of the 
Madras High Court in Writ Appeals 
Nos. 106 and 107 of 1968. 


A.R. Sen, Senior Advocate, (A. V. Rangam, 


Advocate, with him), for Appellants (In 
both the Appeals). 
T. A. Ramachandran, Advocate, for 


Respondent (In both the Appeals). 
fo Judgment of the Court was delivered 
y 


Shah, 7.—Motor Lorry No. K.L.R. 3919 
driven along a highway from Coimbatore 
in the State of Madras towards the border 
of the State of Kerala was when searched 
by the Check Post Officer found to carry 
85 bags of food stuffs—45 bags of maida, 
20 bags of fiour, and 20 bags of Khanda- 
sarisugar. The driver of the motor-lorry 
was found to carry witk him a bill of 
sale and a delivery note which covered 85 
bags of flour. On the ground that with- 
outa bill of sale or delivery note maida 
and Khandasari sugar were attempted 
to be transported, and suspecting 
that there was an attempt at evasion of 
sales tax, the Check Post Officer by order 
dated 2nd March, 1965, confiscated the 
goods and gave an option to M/s. K. P. 
Abdulla and Brothers, the owners of the 
goods to pay Rs. 1,000 as penalty in lieu 
of confiscation. 


2. The owners of the goods then moved 
a petition in the High Court of Madras 
challenging the validity ofsection 42 (3) (a) 
of the Madras General Sales Tax Act, 
1959, and for an order quashing the 
penalty, and another petition for a direc- 
tion to the State of Madras and the Check 
Post Officer to return the goods seized 
and “confiscated while in transit”, 


90 THE MADRAS LAW JOURNAL REPORTS—(SUPREME COURT) (i972 


Ramakrishnan, J., rejected the petitions. 
In appeals filed by the owners, the peti- 
tions were allowed and the orders impas- 
ing penalty and confiscation of goods 
were set aside. The State of Madras 
has appealed to this Court with certificate 
granted by the High Court. 


3. Section 42 of the Madras General 
Sales Tax Act, 1959, provides : 


and make an inquiry in the prescrib- 
ed manner : 


Provided further that the officer order- 
ing the confiscation shall give the person 
affected option to pay in lieu of con- 
fiscation— 


(a) in cases where the goods are tax- 
able under this Act, in addition to the 
tax recoverable a sum of money not 


“(1) If the Government consider that 
with a view to prevent or check evasion 
of tax under this Act in any place or 
places in the State, it is necessary so to 
do, they may, by notification, direct the 
setting up of a check post or the erec- 
tion of a barrier or both, at such place 
or places as may be notified. 


“ (2) At every check post or barrier 
mentioned in sub-section(1), or at any 
other place when so required by any 
officer empowered by the Government 
in this behalf, the driver or any other 
person in charge of any vehicle or boat 
shall stop the vehicle or boat, as the 
case may be, and keep it stationary as 
long as may reasonably be necessary, 
atid allow the officer in charge of the 
check post or barrier, or the officer 
empowered as aforesaid, to examine 
the contents in the vehicle or boat and 
inspect all records relating to the goods 
carried, which are in the possession of 
such driver, or other person in charge, 
who shall, if so required, give his name 
and address and the name and address 
of the owner of the vehicle or boat as 
well as those of the consignor and the 
consignee of the goods. 


(3) The officer in charge of the check 
post or barrier, or the officer empowered 
as aforesaid, shall have power to 
seize and confiscate any goods which 
are under transport by any vehicle or 
boat and are not covered by, 


(i) a bill of sale or delivery note, 


ii) a Goods Vehicle Record, a Trip 
heet or a Log Book, as the case may 
be ; and 


(i) such other documents as may be 
prescribed under sections 43 and 44: 


Provided that before ordering confisca- 
tion the officer shall give the person 
affected an opportunity of being heard 


exceeding one thousand rupees, or 
double the amount of tax recoverable, 
whichever is greater; and 


(6) in other cases, a sum of money not 
exceeding one thousand rupees.” 


By sub-section (2) the driver or any person 
in charge of the vehicle is required to stop 
the vehicle and to allow the officer in 
charge of the check post or barrier to 
examine the contents in the vehicle, and 
to inspect all records relating to the goods 
carried in the vehicle. The officer in 
charge of the check post or barrier is 
invested with power by sub-section (3) 
to seize and confiscate any goods which 
are carried and are not covered by the 
documents specified therein. The officer 
is required when ordering confiscation to 
give the person affected option to pay 
penalty in lieu of confiscation, 


4. Entry 54 of List II of the Seventh 
Schedule to the Constitution authorises 
the State Legislature to legislate in 
respect of taxes on the sale or purchase 
of goods. A legislative entry does not 
merely enunciate powers: it specifies a 
field of legislation and the widest import 
and significance should be attached to it. 
Power to legislate on a specified topic 
includes power to legislate in respect o 
matters which may fairly and reasonably 
be said to be comprehended therein; 
See The United Provinces v. Mst, Atiqa 
Begum and others!, Navinchandra Mafatlal v. 
The Commissioner of Income-tax, Bombay 
City®, and Balaji v. Income-tax Officer, 
Special Investigation Circle?, A taxing en 
therefore confers power upon the Legi 
lature to legislate for matters ancill 
or incidental including provisions for 
no EES 


1. Sra F.C.R, 110: (1941) 1 M.LJ. 
(Supp.) 65. 


2. (1955) 1 S.C.R. 829: (1959) S.C.J, 158 : 
(1955) 1 M.L.J. (S C.) 87 : 26 LT-R. 758. 


3, (1962) 2 SCR. 983: 43 LTR. 393; 
(1961) 1 S.C.J. 376. 
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reventing evasion of tax. Sub-sections 
(1) and (2) of section 42 are intended to 
set up machinery for preventing evasion 
of sales tax. But, in our judgment, thé 

ower to confiscate goods carried in a 
vehicle cannot be said to be fairly and 
1easonably comprehended in the power 
to legislate in respect of taxes on sale or 

urchase of goods. By sub-section (3) 
the officer in charge of the check post or 
barrier has the power to seize and confis- 
cate any goods which are being carried 
in any vehicle if they are not covered by 
the documents specified in the three- 
sub-clauses. Sub-section (3) assumes that 
all goods carried in a vehicle near a 
check post are goods which have been 
sold within the State of Madras and in 
respect of which liability to pay sales tax 
has arisen, and authorises the check post 
officer, unless the specified documents are 
produced at the check post or the barrier 
to seize and confiscate the goods and to 
give an option to the person affected 
to pay penalty in lieu of confiscation. 
A provision so enacted on the assumption 
that goods carried in a vehicle from one 
State to another must be presumed to 
be transported after sale within the State 
is unwarranted. In any event, power 
conferred by sub-section (3) to seize and 
confiscate and to levy penalty in respect 
of all goods which are carried in a vehicle 

hether the goods are sold or not is not 
incidental or ancillary to the power to 
levy sales tax. A person carrying his 
own goods even of personal luggage from 
one State to another or for consumption, 
because he is unable to produce the 
documents specified in clauses (i), (îi) and 
(iii) of sub-section (3) of section 42, 
stands in danger of having his goods 
forfeited. Power under sub-section (3) 
of section 42 cannot be said be ancillary 
or incidental to the power to legislate 
for levy of sales tax. 


5. The High Court was of the view that 
the question which fell to be determined 
was concluded by the judgment of this 
Court in The Commissioner of Commercial 
Tax and others v. R. S. Jhavar and others. 
That case arose under section 41 (2) of 
the Madras General Sales Tax Act I 


THE CHECK POST OFFICER v. K.P. 
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of 1959, and this Court struck down the 
power conferred under the Madras 
General Sales Tax Act, 1959, upon the 
officer of the Government to seize such 
accounts, registers, records or other docu- 
ments of the dealer as he may consi- 
der necessary, if he had reason to suspect 
that any dealer is attempted to evade 
payment of any tax, fee or other amount. 
This Court held that tax and penalty 
cannot be levied before the first sale in 
the State, and on that account authority 
conferred to levy tax and penalty before 
the sale and to confiscate the goods for 
non-payment was outside the legislative 
competence of the State. That case may 
have no direct bearing in this case. 


6. In the present case, however, the 
power to confiscate the goods and to levy 
penalty in lien of confiscation, when in 
respect of the goods found in a vehicle 
the driver of the vehicle is not carrying 
with him the documents specified therein, 
is not a provision which is ancillary or 
incidental to the power to tax sale of! 
goods. 


7. The appeals therefore fail and are 
dismissed with costs. One hearing fee. 


V.K. Appeals 


dismissed. 
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THE SUPREME COURT OF INDIA. 
(Original Jurisdiction.) 

Present.—S. M. Sikri, V. Bhargava and 
T. D. Dua, JF. 
A. Lakshmanarao 
D. 


Judicial Magistrate, First Class, Parvati- 
ptram and others . Respondents. 


(A) Criminal Procedure Code (V of 1898), 
section 344-—Remand under—Personal pre- 
sence of accused before Magistrate — Not 
NECESSATY« 


Petitioner* 


As a matter of law personal presence of 
an accused person before a Magistrate 
is not a necessary requirement for the 
purpose of his remand under section 344, 
Criminal Procedure Code, at the instance 
of the police, though as a rule of caution 
it is highly desirable that the accused 
should be personally produced before the 
Magistrate so that he may, if he so chooses, 
make a representation against his remand 
and for his release on bail. 

[Para. 6.] 


Raj Narain v. Superintendent, Central Jail, 
(1970) S.G.D. 1018, Rel. on. 


(B) Criminal Procedure Code (V of 1898), 
section 344 (1-A)—Constitutional validity— 
If clothes the Court with unfettered arbitrary 
and unguided power. 


The contention that section 344 (1-A) of 
the Criminal Procedure Code, clothes the 
Court with an unfettered, arbitrary and 
unguided power is untenable. Apart 
from the fact that it is only when either 
from the absence of a witness or some 
other reasonable cause the Court consi- 
ders it either to be necessary or advisable 
to postpone the commencement of the 
inquiry or trial or adjourn the hearing 
of the case that the order can be made, 
the Court is also required to record the 
order in writing giving the reasons why 
it thinks fit that the case should be post- 
poned or adjourned. It is further open 
to the Court to impose terms and to fix 
the period which cannot exceed 15 days 
at one time. This discretion being vested 
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in a Court of law has to be exercised’ 
judicially on well recognized principles 
and is immune from challenge on the 
ground of arbitrariness or want of 
guidelines. Therefore, not only are 
the guidelines clearly contained in the 
statute but the discretion being judicial 
is required to be exercised on general 
principles guided by rules of reason and 
justice on the facts of each case and not 
in any arbitrary or fanciful manner. 


[Para, 8.] 


(CG) Criminal Procedure Code (V of 1898), 
section 344-—Applicability to case at the 
stage of investigation. 

The argument that section 344, Criminal 
Procedure Code, cannot apply to a case 
which is at the stage of investigation and 
collection of evidence is negatived by 
the express language both of sub-section 
(1-A) tothe section and the Explanation, 
Under sub-section (1-A) the commence- 
ment of the inquiry or trial can also be 
postponed, This clearly seems to refer 
to. the stage prior to the commence- 
ment of the inquiry. The Explanation 
makes it clear beyond doubt that reason-~ 
able cause as mentioned in sub-section 
n includes the likelihood of obtaining 
urther evidence during investigation by 
securing a remand, 


[Para. 9.] 


(D) Criminal Procedure Code (V of 1898), 
section 344, Explanation—Not invalid as 
going beyond the scope of section 344 (1-A)— 
It merely serves to explain the scope of the 
expression ‘reasonable cause’. 

[Para, 10.] 


(E) Criminal Procedure Code (V of 1898), 
oon A to remand on accused 
urder—. tra vires as being arbitrary and 
unguided. j a 

The submission that there is no guideline 
for making a remand order and therefore, 
the power to remand an accused under 
section 344 is ultra vires being arbitrary and 
unguided is wholly vnacceptable. When 
a case is postponed or adjourned and the 
accused is in custody the Court has to 
exercise its judicial discretion whether or 
not to continue him in custody by making 
a remand order. The Court is neither 
bound to make an order of remand nor 
is it bound to release the accused person. 
The discretion to make a suitable order 


m 


is to be exercised judicially keeping in 
view all the facts and circumstances of 
the case including the nature of the chargé, 
the gravity of the alleged offence, the 
area of investigation, the antecedents 
of the accused and all other relevant 
factors which may appropriately help the 
Court in determining whether to keep 
the accused in custody or to release him 
on bail, The order of remand is thus 
subject to judicial discretion and the 
order is also subject to review by the 
superior Courts in accordance with law. 
The power conferred being judicial the 
absence of an express, precise standard 
for determination of the question would 
not render the section unconstitutional. 


[Para. 11.] 


Petition under Article 32 of the Constitu- 
tion India of for a writ in the nature of 
habeas corpus. 


Petitioner in person. 


P. Ram Reddy, Senior Advocate, (P. P. Rao, 
Advocate, with him), for Respondents, 


The Judgment of the Court was delivered 
by. 
Dua, 7.—The Petitioner, A. Laksh- 
manarao, an Advocate practising at 
Narasipatnam in the district of Visakha- 
tnam in the State of Andhra Pradesh 
fa applied under Article 32 of the Consti- 
tution for a writ of habeas corpus on the 
following averments : 


The petitioner, while going home from 
the Court, was arrested on 17th July, 
1970 at about 12.30 in the afternoon, 
He was not shown any warrant at the time 
of his arrest. He was produced before 
a Judicial Magistrate, First Class, on 
18th July and remanded to judicial 
custody under section 167 (2), Criminal 
Procedure Code, for 15 days. At the 
time of remand he was informed by the 
Magistrate that he was accused of offences 
under sections 120-B, 121-A, 122 read 
with 302 and 395, Indian Penal Code, in 
Crime No.3 of 1970 (known as Parvati- 
puram Naxalite Conspiracy case). This 
crime had been registered in January, 1970 
in which more than 148 persons were 
sought to be proceeded against. The names 
of only 148 accused persons were speci- 
fically mentioned. The petitioner and 
one Dr. G. Ramadass were not specifically 
named. They were apparently included 
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in the expression ‘others’. On goth 
March, 1970 a report was filed by the 
Investigating Officer describing it as a 
preliminary charge-sheet in which it 
was stated that the investigation in the 
case had not been completed and several 
accused persons had yet to be traced. 
This report, according to the averments, 
does not fall under section 173 (1), Crimi- 
nal Procedure Code. Even in this 
preliminary charge-sheet the names of 
the petitioner and Dr. Ramadass were 
not included. On ist August when the 
period of the petitioner’s first remand 
expired, again no charge-sheet was sepa- 
rately filed against him and Dr. C. Rama- 
dass. The prosecution, however, sought 
exiension of the period of remand. 
When the petitioner objected to further 
remand a second preliminary charge- 
sheet was presented to the Court on that 
very day specifically including the peti- 
tioner’s name. His remand -was there- 
upon extended upto 6th August and 
thereafter upto 20th August. On 2oth 
August he was not produced in the Court 
because of want of escort and the order 
of remand was made in his absence. 
He has expressed ignorance about the 
period of this remand. 


2. The present petition dated 22nd 
August, 1970 was forwarded to this Court 
through the Superintendent, Central Jail, 
Rajahmundry (Andhra Pradesh). The 
petitioner challenges the remand orders 
from the 1st August onwards and claims 
that his detention is illegal and that he is 
entitled to be set at liberty. The remand 
order dated 20th August, 1970 which was 
made in his absence because he could not 
be produced before the Court on the 
ground of lack of escort is challenged on 
the further ground that the law does not 
permit remand orders without the actual 
production of the accused before the 
Court. 


3. According to the petitioner who 
himself argued his case, section 344 (1-A), 
Criminal Procedure Code, does not contain 
any guidelines for the Court in the matter 
of remand orders and he added that this 
section is otherwise too inapplicable to 
the investigation stage of criminal cases, 
When his attention was drawn to the 
Explanation to section 344, according to 
which the likelihood of further evidence 
being obtained by the remand in cases of- 
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suspicion against an accused person raised 
by the evidence already obtained he 
contended that the Explanation could not 
as a matter of law serve to extend the 
scope of the substantive provision con- 
tained in sub-section (1-A). On this 
premise the petitioner questioned the 
vires of section 344 (1-A) and (2) and 
the Explanation. 


4, In the counter-affidavit sworn by the 
Judicial Magistrate in whose Court the 
case against the petitioner is pending, 
while referring to the proceedings held 
on ist August, 1970, it is affirmed that 
the petitioner and Dr. O. Ramadass were 
produced in Court and it was submitted by 
them that since their names had not been 
shown in the preliminary charge-sheet 
the Court had no power to extend the 
period of remand. On that very day 
the prosecution filed a second preliminary 
charge-sheet in which the petitioner and 
Dr. ©. Ramadass were shown as accused 
numbers 149 and 150 suspected of having 
committed offences under sections 120-B, 
121-A, 122 read with 302 and 395, Indian 
Penal Code. The Court thereupon 
passed an order of remand in respect of 
both of them. A bail application filed 
on behalf of the petitioner and Dr. G. 
Ramadass was thereafter argued by the 
petitioner and the matter was adjourned 
to 6th August, 1970, for orders when that 
application was disposed of. 


5. On behalf of the other respondents a 
lengthy affidavit has been sworn by 
S. Veeranara eddi, Deputy Superin- 
tendent of Police, Crime Branch, C.I.D., 
Government of Andhra Pradesh, Hydera- 
bad. It is affirmed in this affidavit that 
the petitioner is an active Naxalite and 
along with others is accused of charges 
under sections 120-B read with sections 
302, 395, 397, 399, 354, $5; 368 and 
386, Indian Penal Code in P.R.C. No.-3 
of 1970, pending in the Court of the 
Judicial First Class Magistrate, Parvati- 
puram Taluk. A separate complaint 
under sections 121-A and 120-B read with 
121, 122, 123 and 124-A, Indian Penal 
Code, is also stated to have been filed 
against the aforesaid persons including 
the petitioner in the same Courtin P.R. 
C. No. 8 of 1970. These two cases are 
known as Parvatipuram Naxalite Gon- 
spiracy Cases and relate to 46 murders, 
82 dacoltios, 99 attacks on police and 
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15 abductions committed by the accused 
persons in Andhra Pradesh. The accused 
persons are also alleged to have committed 
several offences of the types just 
mentioned in the Agency Tracts of Orissa 
bordering, Andhra Pradesh. The 
Government of Andhra Pradesh had on 
account of the gravity of the situation 
declared certain areas affected by the 
Naxalite menace in Srikakulam and 
Warangal District as disturbed areas 
under section 3 of the Andhra Pradesh 
Suppression of Disturbances Act, 1948, 
In the affidavit certain incidents have 
been traced from 1964 and it is affirmed 
that asaresult of various political deve- 
lopments certain volunteers were recrui- 
ted from various parts of Andhra Pradesh 
and the petitioner helped themin creating 
revolutionary bases in the agency tracts 
of Visakhapatnam District. There is 
also reference to one of the accused 
persons having become an approver and 
another having made a confessional state- 
ment. After stating various facts dis- 
covered during investigation it is affirmed 
that the investigation of this case is limited 
not only to the State of Andhra Pradesh 
but it extends to several States where 
Naxalite movement has spread, including 
West Bengal and Orissa, and as many as 
goo witnesses have already been exa- 
mined during the course of investigation, 
which has taken nearly nine months. 
Sanction of the State Government has also 
been obtained for the prosecution of the 
petitioner and the other accused persons 
under section 196, imi Procedure 
Code. On 12th October, 1970, the investi- 
gation was completed and a final charge- 
sheet filed in the Court of the Judicial 
Magistrate in P.R.C. No. 3 of 1970. The 
separate complaint against the petitioner 
and other accused persons mentioned 
earlier was also filed in the Court of the 
Judicial Magistrate under sections 121-A, 
120-A read with 121, 123, and 124-A, 
Indian Penal Code, on the same day. It is 
admitted that the preliminary charge- 
sheet is not covered by section 173 (1), 
Criminal Procedure Code. But it is 
averred that it is only a report pending 
further investigation seeking extension 
of remand under section 344, Criminal 
Procedure Code. The long period of 
investigation has been ascribed to the 
fact that there was an organised attempt 
on the part of the acoused and their 
followers to thwart the efforts of the author 
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rities in bringing the accused to book. 
It is admitted that the petitioner is lodged 
in Central Jail, Rajahmundry and that 
on 20th August, 1970, he could not be 
produced before the Court for lack of 
escort. The remand is also admitted 
to have been extended by the Magistrate, 
respondent No. 1, from time to time on 
grd and 17th September, and rst Octo- 
ber, 1970. The Court it is plea- 
ded, is empowered to pass an order 
of remand even in the absence of the 
accused under section 344, Criminal 
Procedure Code, unlike the remand order 
under section 167, Criminal Procedure 
Code. Incidentally, in this counter- 
affidavit there is a reference to the prejudi- 
cial activities in which the petitioner has 
been indulging in connection with 
Naxalite movement. The ‘initial non- 
inclusion of his name in the array of 
accused persons has been aoned. on 
the ground that sufficient corroboration 
of the approver’s testimony incriminating 
the petitioner was not forthcoming at that 
stage. 


6. In so far as the question of legality 
of the remand order diced 20th August, 
1970, without producing the petitioner 
before a Magistrate is concerned, the 
point is concluded by a recent judgment 
of this Court in the case of Raj Narain v. 
Superintendent, Central Fail, New Delhtt, In 
that case this Court by majority expressed 
the view that as a matter of law personal 
presence of an accused person before a 
Magistrate is not a necessary requirement 
for the purpose of his remand under sec- 
tion 344, Criminal Procedure Code, at 
the instance of the police, though as a 
rule of caution it is highly desirable that 
the accused should be personally produced 
before the Magistrate so that he may, ifhe 
so chooses, make a representation against 
his remand and for his release on bail. 
The Court on a review of the decided 
cases observed :— 


“There is nothing in the Jaw which 
required his personal presence before 
the Magistrate because that is a rule of 
caution for Magistrates before granting 
remands at the instance of the police. 
However, even if it be desirable for the 
Magistrates to have the prisoner pro- 
duced before them, when they recom- 
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mit him to further custody, a Magis- 

trate can actonly as the circumstances 

permit.” 
7. The order of remand dated goth 
August, 1970, was in the circumstances 
not contrary to law so as to render the 
petitioner’s custody illegal justifying his 
release by this Court on habeas corpus. 
It is unnecessary to point out that it was 
and still is open to the petitioner to apply 
for his release on bail to the appropriate 
Court in accordance with law, there being 
no illegal obstacle in his way in this respect. 


8. The challenge to the constitutional 
validity of section 344 (1-A), Criminal 
Procedure Code, is also in our opinion 
misconceived, Section 344 reads: 


“ (1) In every inquiry or trial, the 
proceedings shall be held as expedi- 
tiously as possible and in particular, 
when the examination of witnesses 
has once begun, the same shall be con- 
tinued from day to day until all the 
witnesses in attendance have been 
examined, unless the Court finds’ the 
adjournment of the same beyond the 
following day to be necessary for 
reasons to be recorded. 


(1-A) If, from the absence of a witness, 
or any other reasonable cause, it 
becomes necessary or advisable to 
postpone the commencement of, or 
adjourn, any inquiry or trial, the Court 
may, if it thinks fit, by order in writing, 
stating the reasons therefor, from time 
to time, postpone or adjourn the same 
on such terms as it thinks fit, for such 
time as it considers reasonable, and 
may by a warrant remand the accused 
if in custody : 

Provided that no Magistrate shall 
remand an accused person to custody 
under this section for a term exceeding 
fifteen days at a time: 


Provided further that when witnesses 
are in attendance, no adjournment or 
postponement shall be granted, without 
examining them, except for special 
reasons to be recorded in writing. 
(2) Every order made under this 
section by a Court other than a High 
Court shall be in writing signed by the 
presiding Judge or Magistrate. 
Explanation.—If sufficient evidence has 
been obtained to raise a suspicion that 


the accused may have committed an 
offence, and it appears likely that fur- 
ther evidence may be obtained by a 
remand, this is a reasonable cause for 
a remand,” 


Sub-section (1-A) was originally number- 
ed as sub-section (1). The present sub- 
section (1) of section 344 was added by the 
Amending Act XXVI of 1955 when the 
original sub-section (1) was re-numbered 
as sub-section (1-A). The impugned sub- 
section vests in the Court seized of a cri- 
minal case power to postpone the com- 
mencement of or adjourn any inquiry or 
trial before him by order in writing stating 
the reasons therefor from time to time 
on such terms as the Court thinks fit and 
for such time as it considers reasonable. 
When the case is so postponed or adjourned 
the Court may also bya warrant remand 
the accused, if in custody. This judicial 
power to postpone or adjourn the pro- 
ceedings is to be exercised only if from 
the absence of witnesses or any other 
reasonable cause the Court considers 
it necessary or advisable to do so. 
Reasonable cause for remand according 
to the explanation to this section covers a 
case where sufficient evidence is obtained 
to raise a suspicion about the complicity 
of an accused person in the offence and it 
appears likely that more evidence may be 
obtained by remand. The Court has in 
the excercise of its judicial discretion in 
granting or declining postponement or 
adjournment of the case and in ordering 
remand of the accused to keep in view 
all the relevant facts and circumstances of 
the case. The petitioner strongly con- 
tended that this section cloths the Court 
with an unfettered, arbitrary and un- 
guided power. -A plain reading of the 
section shows the untenability of the sub- 
mission. Apart from the fact that it is 
only when either from the absence of a 
witness or some other reasonable cause the 
Court considers it either to be necessary 
or advisable to postpone the commence- 
ment of the inquiry or trial or adjourn the 
hearing of the case that the order can be 
made, the Court is also required to record 
the order in writing giving the reasons why 
it thinks fit that the case should be post- 
poned or adjourned. It is further open 
to the Court to impose terms and to fix 
the period which cannot exceed 15 days 
at one time. This discretion being vested 
in a Court of law has to be exercised 
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judicially on well-recognised principles 
and is in our view immune from challenge 
on the ground of arbitrariness or want of 
guidelines. In our opinion, therefore, 
not only are the guidelines clearly con- 
tained in the statute but the discretion be- 
ing judicial is required to be exercised on 
general principles guided by rules of reaso: 
and justice on the fact of each case an 
not in any arbitrary or fanciful manner. 
It may be remembered that if the 
discretion is exercised in an arbitrary 
or unjudicial manner remedy by way of 
resort to the higher Courts is always open 
to the aggrieved party. 


9. The second limb of the challenge is 
based on the contention that section 344 
falls in Chapter 24, Criminal Procedure 
Code, which contains general provisions 
as to inquiries and trials. According to 
this submission this section cannot apply 
to a case which is at the stage of investi- 
gation and collection of evidence only. 
This argument appears to us to be negativ- 
ed by the express language both of sub-sec- 
tion (1-A) andthe explanation. Under 
sub-section (1-A) the commencement o 
the inquiry or trial can also be postponed. 
This clearly seems to refer to the stage 
prior to the commencement of the inquiry. 
The lanation makes it clear beyond 
doubt that reasonable cause as mentioned 
in sub-section (1-A) includes the likeli- 
hood of obtaining further evidence during 
investigation by securing a remand. ‘The 
language of section 344 is unambiguo 
and clear and the fact that this section 
occurs in Chapter 24 which contains 
general provisions as to inquiries and trials 
does not justify a strained construction. 
Indeed, postponement of an inquiry also 
seems to be within the contemplation of 
the general provisions as to inquiries and 
trials. -So this challenge also fails. 











10. The suggestion that the explanation 
could not extend the substantive provi- 
sions of sub-section (1-A) has merely to be 
stated to be rejected because the Explana- 
tion merely serves to explain the scope 
of the expression ‘reasonable cause’. 


11. The last submission that there is in 
any event no guideline for making a 
remand order and, therefore, the powers 
to remand an accused person under section 
344 is ultra vires being arbitrary and 
unguided is wholly unacceptable. When 
a case is postponed or adjourned and the 


tt) 
accused is in custody the Court has to 
exercise its judicial discretion whether 
or not to continue him in custody by 
making a remand order. The Court is 
neither bound to make an order of 
remand nor is it bound to release the 
accused person. The period of remand 
is in no case to exceed 15 days at a time. 
The discretion to make a suitable order is 
to be exercised judicially keeping in view 
all the facts and circumstances of the 
case including the nature of the charge, 
the gravity of the alleged offence, the 
area of investigation, the antecedents 
of the accused and all other relevant 
factors which may appropriately help 
the Court in determining whether to 
keep the accused in custody or to release 
him on bail. The Court has to ensure 
the presence of the accused and a just, 
fair and smooth inquiry and trial of the 
offence charged. The order of remand 
is thus subject to judicial discretion and the 
order is also subject to review by the 
superior Courts in accordance with law. 
The power conferred being judicial the 
absence of an express, precise standard 
for determination of the question would 
not render the section unconstitutional. 
Detention pursuant to an order of remand 
which appropriately falls within the terms 
of section 344 is accordingly not open to 
challenges in habeas corpus. 


12. After we had reserved orders the 
petitioner forwarded to this Court through 
jail supplementary affidavit containing 
written arguments. We have gone 
through the affidavit but we do not find 
any new point requiring discussion. It 
a discloses a further attempt to reopen 
the majority decision of this Court in 
Raj Narain’s caset, by relying on the mino- 
rity judgment and by submitting that 
section 344 (1-A), Criminal Procedure 
Code, offends Articles 19 (1) (d) of the 
Constitution. All that we need say at this 
stage is that the majority view is binding 
on us. 





13. This petition accordingly fails and 
is dismissed. 


V.K. Petition dismissed. 








1. (1971) Cr.L.J. 244 : (1970) S.C.D. 1013. 
S—-13 


SmAJUDDIN 0. STATE OF MADRAS, - 


97 


THE SUPREME COURT OF INDIA. 
(Criminal Appellate Jurisdiction.) 


Present.—JF. M. Shelat and G. K. 
Mitter, FF. 

P. Sirajaddin etc. Appellants* 
U. 

The State of Madras etc Respondents. 


(A) Criminal Procedure Code (V of 1898), 
Chapter XIV—Exercise of powers er 
regarding charges of misdemeanour and mis- 
conduct by a public seroant—Need for 
some preliminary enquiry before lodging of the 
first information—The enquiring officer acting 
under the pre-conceived idea of the guilt of the 
public servant and recording self-incriminating 
Statements of witnesses by providing certificates of 
tmmunity—Inquiry, if highly irregular—Effect. 
Before a public servant, whatever be 
his status, is publicly charged with acts 
of dishonesty which amount to serious 
misdemeanour or misconduct and a first 
information is lodged against him there 
must be some suitable preliminary 
enquiry into the allegations by a res- 
ponsible officer, The lodging of such 
a report against a person, specially 
onelike the appellant, who occupied the 
top position in a department, even if base- 
less, would do incalculable harm not 
only to the officer in particular but to 
the department he belonged to, in general. 
If the Government had set up a Vigi- 
lance and Anti-Corruption Department 
as was done in the State of Madras and 
the said department was entrusted with 
enquiries of this kind, no exception can be 
taken to an enquiry by officers of this 
department but any such enquiry must 
proceed in a fair and reasonable manner. 
The enquiring officer must not act under 
any pre-conceived idea of guilt of the 

erson whose conduct was being enquired 
into or pursue the enquiry in su a 
manner as to lead to an inference that 
he was bent upon securing the conviction 
of the said person by adopting measures 
which are of doubtful validity or sanction. 
The means adopted no less than the end 
to be achieved must be impeccable. 


In the present case, the enquiring officer 
pursued the investigation with such zeal 
——————_—_——————— a 
* Cr.As. Nos. 233 to 235 0f 1966 
and 9 to 11 of 1967. 9th March, 1970, 
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and vigour that he even enquired. into 
and took down statements of persons 
who were supposed to haye provided 
the appellant with articles of food worth 
trifling sums of money, long before the 
launching of the enquiry. The whole 
course of investigation is suggestive of 
some pre-determination of the guilt of 
the appellant. The enquiring officer 
was a high ranking police officer and it is 
surprising that simply because he was 
technically not exercising powers under 
Chapter XIV of the Criminal Procedure 
Code, in that a formal first information 
report had not been lodged he overlooked 
or deliberately over-stepped the limits 
of investigation contained in the said 
Chapter. He recorded  self-incriminat- 
ing statements of a number of persons 
and not only secured their signatures 
thereto obviously with the idea of pin- 
ning them down to those but went to the 
length of providing certificates of immu- 
nity to atleast two of them from the evil 
effects of their own misdeeds as recorded, 
There can be very little doubt that 
persons who were given such immunity 
had made the statements incriminating 
themselves and the appellant under 
inducement, threat or promise as men- 
tioned in section 24 of the Indian Evidence 
Act. The appellant may have been 
guilty of all the charges levelled against 
im but this Court cannot approve of the 
manner in which the investigation against 
him was conducted and an attempt made 
to lay a guideline for the persons who were 
cited as prosecution witnesses in their 
evidence at the trial. The granting of 
amnesty to two persons who are sure to be 
examined as witnesses for the prosecution 
was highly irregular and unfortunate. 


But it cannot be said that the appellant 
was discriminated against. Ifin fact he 
was the head of the depactaiea responsi- 
ble for directing the commisssion of 
offences by his-subordinates in a particu- 
lar manner he cannot be allowed to take 
the plea if they were not also 
joined as co-accused the. case should not 
be proceeded him, 

[Paras. 17, 21, 24 and 26.] 


(B) Prevention of Corruption Act (II of 
1947), section 5 (1) _ (b)-——Interpretation 
“of himself ”’—Sub-section, if encompass 
within its ambit any subordinate who is 
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connected with the official functions of the 
public servant. 


The portion of section 5 (1) (b), namely, 
‘whom he knows to have been, or to be, 
or to be likely to be concerned in any 
proceedings, or business transacted or 
about to be transacted by him or”, 
eg tke expression ‘‘any person” in 

e same way as the portion reading 
“having any connection with the official 
function of himself’. So read “‘any 
person having any connection with the 
official functions of himself” would 
include any subordinate of the person 
who accepts the valuable thing. The 
words ‘‘of himself’? do not refer to the 
person in the expression ‘‘any person” 
but refers to the pronoun ‘‘he” at the 
beginning of the sub-section. A sub- 
ordinate of the public servant would have 
connection with his official functions. 
Therefore, it has to be held that the sub- 
section aims at holding within its ambit 
not only outsiders ‘‘who are likely to be 
concerned in any proceeding or business 
transacted or about to be transacted” 
by the public officer but also any subordi- 
nate or any other person also is connected 
with the official functions of the public 
servant. 


[Para. 27.] 


Appeals from the Judgment and Order 
dated the 13th April, 1966 of the Madras 
High Court in Writ Petitions Nos. 390 
of 1965 etc. 


M. C. Chagla, Senior Advocate, (Amjad 
Nainar and R. Gopalakrishnan, Advocates, 
with him), for Appellant (In Crl. As, 
Nos. 233 to 235 of 1966) and Respon- 
dent No. 1 (In Crl, As. Nos.g tour 
of 1967). 


S. Govind Swaminadhan, Advocate-General 
for the State of Tamil Nadu (A.V. Rangam, 
K. S. Ramaswami Thevar and N. S. Sivan, 
Advocates, with him), for Respondents 


_ (In Crl. As. Nos. 233 to 235 of 1966) and 


the Appellants (In Crl.As, Nos. 9 to 11 of 
1967). 


The Judgment of the Court was delivered 
by 

Mitter, 7.—These six appeals arise out of 
certificates granted by the High Court 
of Madras arising out of two Writ Peti- 
tions and a petition under sections 435 


and 439 of the Code of Criminal Pro- 


ity 


cedure, filed in that Court by P.Sirajuddin, 
the appellant in the first set of appeals. 
It is not necessary to give an outline of 
these petitions as the salient features 
thereof appear sufficiently from the judg- 
ment of the High Court and the substance 
thereof is dealt with hereafter. 


2. The facts are as follows. The appel- 
lant was the Chief Engineer, Highways 
and Rural Works, Madras, having risen 
from the status of a District Board Engi- 
neer in which capacity he joined service 
in the year 1935. He attained the age of 
55 years on 14th March, 1964, on which 
date he was asked to hand over charge of 
his office to one Shiv Sankar Mudaliar, 
Superintending Engineer, Madras. He 
expected to be retained in service up to 
the age of 58, a privilege said to be 
normally accorded to persons physically 
and otherwise fit for public service. It 
appears that on 1st March, 1964, a copy 
of a petition concerning him and dated 
28th February, 1964, addressed to the 
Minister, Public Works by one Ranga- 
swami Nadar was received by the Chief 
Minister of the State. It is said that 
apart therefrom allegations about want 
of rectitude of the appellant had already 
reached the Government. The Chief 
Minister asked the Director of Vigilance 
and Anti-Corruption to make confidential 
enquiries. On 10th March, 1964, 
Government received a note from the said 
officer which cast serious aspersions on 
the appellant’s reputation and mentioned 
quite a few instances of his lack of probity. 
The endorsement of the Chief Minister on 
the note read: 


‘Secretary, P. W.D. Ihadthis (petition 
already mentioned) from the Director 
of Vigilance. This may be imme- 
diately looked into. I have asked the 
Director to pursue the investigation 
further.” 


Thereupon the Chief Secretary orally 


ordered a full-fledged enquiry in the 
matter and the Deputy Superintendent 
of Police, Vigilance and Anti-Corruption 
one G. K. Ranganathan, was asked to 
make a personal enquiry .and report 
under the supervision of R. N. Krishna- 
swamy. The Director of Vigilance 
registered an enquiry numbering 8/HD/64 
on 15th April, 1964. That the enquiry 
was taken up with great keenness appears 
from a note of Ranganathan to the’ effect 
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that he would require the assistance of 
two Inspectors to assist him. There can 
be no doubt that the enquiry launched 
by the Vigilance and Anti-Corruption 
department was a very thorough and 
searching one. A very large number of 
persons were examined by the Vigilance 
and Anti-Corruption officers including 
18 public servants who spoke to matters 
touching the allegations against the appel- 
lant. Statements in writing signed by 
the makers were taken from no less than 
nine public servants regarding the above 
and two of them, namely, S. Sivasubrah- 
manyam and S. Chidambaram were given 
certificates assuring them immunity from 
prosecution for the part played by them 
in rendering aid to the appellant in the 
commission of his malpractices, These 
two persons occupied the position.of an 
Assistant Engineer and a Junior Engineer 
and were subordinates of the appellant. 
On 27th June, 1964 a first information 
report was lodged in the Directorate of 
Vigilance and Anti-Corruption, Madras 
and the case recorded as 3/AC/64. ‘The 
offences to be investigated into were 
under sections 161 and 165 of the Indian 
Penal Code and section 5 (1) (a) and (d) 
of the. Prevention of Corruption Act. 
The complaint was made by Ranganathan, 
Deputy Superintendent of Police, Vigi- 
lance and Anti-Corruption department 
to the Additional Superintendent of 
Police in the same department. It is 
pertinent to note that the Directorate of 
Vigilance‘and Anti-Corruption which had 
been set up under a Government order 
dated 8th April, 1964 was declared tojbe 
a “police station” under clause (s) of 
sub-section (1) of section 4 of the Code 
of Criminal Procedure, by a notification 
dated 25th May, 1964 and by another 
notification of the same date the Governor 
of Madras conferred upon the Director 
and the Superintendents of Police of the 
said Directorate all the ordinary powers 
of a Magistrate of the First Class under 
section 5-A of the Prevention of Corrup- 
tion Act-within the limits of the whole of 
the State of Madras except the Presidency 
town. The complaint by Ranganathan 
to the Additional Superintendent of 
Police, Vigilance and Anti-Corruption, 
gave details of various malpractices: with 
which the appellant was charged. He 
was inter alia said to have obtained various 
articles of furniture with- the help of 
Siyasubrahmanyam and - Chidambaram 
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mentioned above by paying only a small 
fraction of the cost and asking them to 
adjust the balance by manipulations of 
the muster rolls claims. He was also 
said to have got his residence whitewashed 
in a similar manner, It was also alleged 
against him that he had constructed a 
bungalow by diverting building materials 
allotted for the construction of the Cauveri 
bridge at Tiruchirapalli. The complaint 
wound-up with a paragraph to the effect 
that a criminal case would be registered 
against him as a regular investigation 
alone would facilitate the collection of 
additional evidence by way of recovery 
of valuable things which he had obtained 
from his subordinates by various illegal 
means and in addition more incriminating 
evidence was likely to be forthcoming 
during the investigation. Sanction to 
prosecute the appellant was obtained on 
27th September, 1964 and a charge-sheet 
was filed against the appellant in the 
Court of the Special Judge, Madras on 
5th October, 1964 numbered as G.C. 
No. 10 of 1964. No less than 47 wit- 
nesses had been examined during the 
investigation following the first informa- 
tion report and at least nine of them had 
been previously examined at what was 
termed as a “‘preliminary or detailed 
enquiry”, 


3. No less than 19 malpractices were 
alleged against him in different para- 
graphs of the charge-sheet and the appel- 
lant was charged with having obtained 
for himself or for members of his family 
various valuable things from his subordi- 
nates by corrupt and illegal means and 
by abusing his position as a public servant. 
The charges were for offences already 
mentioned. 


4, In the enquiry the appellant was 
supplied with copies of records on which 
the prosecution proposed to rely includ- 
ing the statements recorded by the investi- 
gating officer which according to the 
appellant showed prima facie that a 
number of public servants who had 
given the statements were them- 
selves responsible for commission of 
various offences including falsification 
of accounts and forgery of public records. 


5. Before the Special Judge the appel- 
lant moved an application for discharge 
under section 251-A of the Code of 
Griminal Procedure on the ground that 
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the charges against him were groundless, 
In that application he also complained: 
(a) that the instances alleged against him 
related mostly to his personal matters 
unconnected with his official functions; 
(6) that none of the items referred to in 
the charge had been handed over to or 
delivered to him for the purpose of secur- 
ing an advantage in order to attract 
section 5 (1) (d) read with section 5 (2) 
of the Prevention of Corruption Act, and 
(c) that on the admitted statements of 
the public servants they were liable to 
be charged with various offences and he 
had been greatly prejudiced by discri- 
minatory treatment. 


6. While holding that there was no 
basis of charging the appellant under 
section 165, Indian Penal Code, or under 
section 5 (2) read with section 5 (1) (6) 
of the Prevention of Corruption Act, 
the Judge held that a charge could be 
framed against him under section 5 (2) 
read with section 5 (1) (d) of the Act. 
He observed that the ‘“‘investigating 
officers evidently felt that if they arraigned 
the subordinate officers along with the 
appellant the case may fail for lack of 
evidence”, 


7. Against that order dated 16th January, 
1965 the Public Prosecutor preferred Cr. 
R. G. No. 294 of 1965 and the appellant 
preferred Cr.M.P. No. 934 of 1965 under 
section 561-A of the Gode, for quashing 
the proceedings and discharging him 
as the charge was groundless, The appel- 
lant filed two writ petitions before the 
High Court, namely, one for a writ of 
mandamus directing the forbearing from 
prosecution of C.G. No. 10 of 1964 and 
a second for a writ of certiorari to quash 
the order of the Special Judge mentioned 
above. There was a petition under 
sections 435-439 of the Criminal Proce- 
dure Code for revision of the order of 
the Special Judge and one under section 
561-A of the Code for quashing his said 
order. 


8. The High Court dealt with all the 
Writ Petitions and the different allied 
matters together. Broadly speaking, it 
was urged before the High Court: 


1. There had been such a violent depar- 
ture from the provisions of the Code in 
the matter of investigation and cognizance 
of offences as to amount. to denial of 


1 


justice and to call for interference by th 
issue of prerogative writs. , 


.2, The investigation and prosecution 
were wholly mala fide and had been set 
afoot by his immediate junior officer, 
one Sivasankar Mudaliar, Superintending 
Engineer, Madras who was related to the 
Chief Minister of the State. 


3. The appellant’s case was being dis- 
criminated from those of others who 
though equally guilty according to the 
prosecution case were not only not being 
proceeded against but were promised 
absolution from all evil consequences of 
their misdeeds because of their aid 
to the prosecution. 


9. In his petition for the issue of a writ 
of mandamus by the High Court the 


appellant stated that it was only by- 


persuing copies of the statements furnished 
to him under section 173 (4), Criminal 
Procedure Code, that he found that 18 
public servants had stated having given 
him valuables without any or adequate 
consideration and that it was at his 
instance that they had committed offences 
of criminal conspiracy under section 
120-B, Indian Penal Code, and criminal 
breach of trust of Government moneys 
under section 409, Indian Penal Code, 
besides falsification of accounts etc. His 
positive case was that the Director of 
Vigilance and Anti-Corruption had ob- 
tained signed statments which were con- 
fessional and self-incriminatory from 
persons who were going to be called as 
witnesses by giving them assurances of 
immunity. These assurances were not 
only directed towards immunising them 
from prosecutions but also any depart- 
mental action likely to affect adver- 
sely the markers of the statements. 
The case of discrimination was based 
mainly on the above averments that the 
Directorate had singled him out leaving 
others who were equally guilty. According 
to the appellant this also showed mala fides 
and malice directed towards him. 


10. Another main argument which was 
canvassed before the High Court related 
to the applicability of sections 162 and 163 
of the Criminal Procedure Code and the 
effect of the violation thereof, if any. 
For the appellant, it was argued that the 
taking of signed statements from persons 
_who were eventually going to be examined 
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in the criminal proceedings by giving them 
assurances of immunity and thereafter 
relying on their subsequent unsigned state- 
ments as those under section 161 (3) of the 
Code for the purpose of section 173 
amounted to a fraud on the procedure 
established by law. It was contended 
that as the statements recorded under 
section 161 were the material on which 
the Special Judge had to consider whether 
the charge was groundless under section 
251-A of the Code, the illegality “‘ corrod- 
ing the foundation vitiated the enquiry 
and necessitated the discharge of the 
appellant.” 


11. The High Court examined the case 
made out in the affidavits of the appellant 
and the counter-affidavits on behalf of 
the State. It expressed great dissatis- 
faction at the variance in the attitude of 
the State in the different affidavits in 
that whereas in the first counter-affidavit 
there was no contradiction of the appel- 
lant’s averment that assurances of im- 
munity had been given to all the 18 
persons examined before the lodging of 
the first information report, the plea put 
forward in a subsequent affidavit was 
that such assurance had been given only 
to two persons, namely, the two subordi- 
nates of the appellant and only after 
signed statements had been given by 
them. The Court was however not 
satisfied that a direction was called for 
for the prosecution of the subordinate 
officers also. Further the High Court was 
not impressed with the plea of hostile 
discrimination against the appellant ob- 
serving that although the ‘“‘policy of not 
securing judicial pardon to accomplices 
by bringing them as approvers but retain- 
ing them at the sole discretion of the pro- 
secution might be open to question” 
“that cannot by itself invalidate the 
arraignment of the persons actually put 
up for trial” specially where the persons 
charged was in a position to wield in- 
fluence and power over those asked by him 
to aid him in commission of misconduct. 


12. Although not of the view that the 
record before it established a case of 
mala fide or hostile discrimination against 
the appellant which called for the quash- 
ing of the proceedings, the High Court 
took the view that the investigation of 
the case under Chapter XIV of the Code 


-should be held to have commenced when 


1 
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Ranganathan, the Deputy Superintendent 
of Police, started the enquiry on 15th 
‘April, 1964 on the reasoning that though 
“fan enquiry may start with shadowy 
beginnings and vague rumours, once 
a police officer forms a definite opinion 
that there are-grounds for investigating a 
crime, an investigation under the Code 
has started”. According to the High 
Court............. 


(a) “substantial information and 
evidence had been gathered before 
the so-called first information report 
was registered”. 

(b) the police officer who had con- 
ducted the enquiry prior to 27th 
June, 1964 was a person competent to 
enter upon investigation; 


(c) admittedly there had been an 
earlier probe by the Vigilance Depart- 
ment prior to roth March, 1964 on 
the basis whereof he was not re- 
employed; 


(d) there was definite information to 
the Government contained in the 
report dated 13th March, 1964 rela- 
ting to corrupt activities of the appel- 
lant; and 


(e) the “delay on the part of the inves- 
tigating officer in registering the first 

' “information report may be an irregu- 
larity, but certainly the statements 
recorded subsequent to the receipt of 
definite information of the commis- 
sion of an offence in gathering evi- 
dence of the offence would nonetheless 
be statements recorded during investi- 
gation and hit by section 162 of the 
Criminal Procedure Code.” 


13. With regard to the disregard of the 
‘provisions of sections 162 and 163 of 
the Code the High Court observed that 
the result of taking his signature to a 
statement would be to tie a witness 
down to the statement or at least to give 
him the impression that he would not be 
‘free to make a different statement at the 
trial but the statement of a witness at the 
trial would not -become inadmissible by 
-reason of his having signed a statement 
before going into the witness box. 
Reference was made to several decisions 
‘bearing on section 162 of the Code and in 
particular to Zahiruddin v. King Emperor? 
ee Ce Se 


‘1: (1947) LR. 74 LA..65 at 74 : LLR. (1948) 
“Mad, 1 :(1947) M.LJ.219,-- 
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that the evidence of a witness who had 
previously signed a statement in writing 
did not become inadmissible or vitiate the 
whole proceeding although the value of 
the evidence would be seriously impaired 
thereby. 


14. The Court seems to have been of 
the view that it was the duty of the Magis- 
trate or the presiding Judge on discover- 
ing that a witness had while giving evi- 


“dence, made material use of a statement 


given by him to the police to disregard the 
evidence of that witness as inadmissible. 
The High Court’s definite conclusion was 
that there had been a deliberate violation 
of the provisions of the Code and a depar- 
ture from a recognised and lawful pro- 
cedure for investigation. 


15. With regard to the propriety of 
taking self-incriminatory statements even 
when there had been no assurance of 
immunity from prosecution, the High 
Court observed that as the learned 
Advocate-General for the State had 
stated that the record of manipulations 
in the muster rolls by the subordinate 
officers of the appellant had to be dis- 
regarded as not proper material for 
consideration as the ‘‘Special Judge had 
not considered these vitiating features in 
regard to the documents placed before him 
while ordering the framing of charges 
against the appellant” it was unnecessary 
to examine the question at length. 


16. The High Court found partly in 
favour of the appellant and held that the 
order of the Special Judge directing the 
framing of a charge on consideration of 
the statements before him under section 
173 (4) of the Gode without reference to 
the illegalities in the investigation should 
be quashed. The High Court further 
directed the Special Judge to take up the 
matter once again and consider the case 
excluding from consideration all state- 
ments recorded under sections 161 (3) 
and 164 which were found vitiated in the 
light of the observations made by it. 
A direction was also given to exclude 
portions of the statements which were 
self-incriminatory and confessional in 
character of the maker even if the same 
did not otherwise violate the provisions 
of sections 162 and 163 of the Code. 


17. In our view the procedure adopted 
against the appellant before the laying 


i 


of the first information report though not 
in terms forbidden by law, was so un- 
precedented and outrageous as to shock 
one’s sense of justice and fairplay. No 
doubt when allegations about dishonesty 
of a person of the appellant’s rank were 
brought to the notice of the Chief 
Minister it was his duty to direct an 
enquiry into the matter. The Chief 
Minister in our view pursued the right 
course. The High Court was not impres- 
sed by the allegation of the appellant 
that the Chief Minister was moved to 
take an initiative at the instance of a 
person who was going to benefit by the 
retirement of the appellant and who was 
said to be a relation of the Chief Minister. 
The High Court rightly held that the 
relationship between the said person and 
the Chief Minister, if any, was so distant 
that it could not possibly have influenced 
him and we are of the same view. Before 
a public servant, whatever be his status, 
is publicly charged with acts of dishonesty 
which amount to serious misdemeanour 
or misconduct of the type alleged in this 
case and a first information is lodged 
against hiin, there must be some suitable 
preliminary enquiry into the allegations by 
a responsible officer. The lodging: of 
such a report against a person, specially 
one who like the appellant occupied the 
top position in a department, even if 
baseless, would do incalculable harm not 
only to the officer in particular but to 
the department he belonged to, in general. 
If the Government had set up a Vigilance 
and Anti-Corruption Department as 
was done in the State of Madras and the 
said department was entrusted with 
enquiries of this kind, no exception can 
be taken to an enquiry by officers of this 
department but any such enquiry must 
proceed in a fair and reasonable manner. 
The enquiring officer must not act under 
any preconceived idea of guilt of the 
person whose conduct was being enquired 
into or pursue the enquiry in such a 
manner as to lead to an inference that 
he was bent upon securing the conviction 
of the said person by adopting measures 
which are of doubtful validity or sanc- 
tion. The means adopted no less than 
the end to be achieved must be impeccable. 
In ordinary departmental proceedings 
against a Government servant charged 
with delinquency, the normal practice 
before the issue of a charge-sheet is for 
some one in authority to take down state- 
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ments of persons involved in the matter 
and to examine documents which have 
a bearing on the issue involved. It is 
only thereafter that a charge-sheet is 
submitted and a full-scale enquiry is 
launched. When the enquiry is to be 
held for the purpose of finding out whether 
criminal proceedings are to be resorted 
to the scope thereof must ‘be limited to 
the examination of persons who have 
knowledge of the affairs of the delinquent 
officer and documents bearing on the 
same to find out whether there is prima 
facie evidence of guilt of the officer. 
Thereafter the ordinary law of the land 
must take its course and further inquiry 
be proceeded with in terms of the le 
of Criminal Procedure by lodging a 
first information report. 


18. The Code of Criminal Procedure 
is an enactment designed inter alia to 
ensure a fair investigation of the allegations 
against a person charged with criminal 
misconduct. Chapter XIV of the Code 
gives special powers to the police to 
investigate into cases whether cognizable 
or non-cognizable in the manner provided 
therein. Section 160 empowers a police 
officer making an investigation to require 
attendance before himself of any person 
who appears to be acquainted with the 
circumstances of the case. Section 161 (1) 
gives him the right to examine orally any 
person supposed to be acquainted with the 
facts and circumstances of the case. 
Although bound to answer questions put 
to him, sub-section (2) of the section 
exempts a person from answering any 
question which would have a tendency 
to expose him to a penal charge or to a 
penalty for forfeiture. Under sub-section 
(3) the police officer is empowered to 
reduce into writing any statement made 
to him in the course of such examination. 
Section 162 (1) expressly lays down that 
such a statement made in the course of 
an investigation if reduced into writing is 
not to be signed by the maker thereof 
and no part of such statement except as 
expressly provided is to be used for any 
purpose at any enquiry or trial in respect 
of any such offence under investigation 
at the time when the statement was made3 
The only exceptions to these are cases, 
when the statement falls under section 32 
clause (1) of the Evidence Act and to 
statements which are covered by section 
27 of that Act. The obvious idea behind 
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this provision is that an over-zealous 
police officer may not misuse his position 
by getting a statement in writing signed 
by the maker which would tend to pin 
him down to the statement but leave 
him free to speak out freely when called 
to give evidence in Court. In order 
that statements made in the course of 
such investigations be recorded without 
any pressure or inducement by an investi- 
gating officer section 163 (1) lays down 
an embargo on the investigating autho- 
rities using any inducement, threat or 
promise to the maker which might 
influence his mind and lead him to 
suppose that thereby he would gain any 
advantage or avoid any evil in reference 
to his conduct as disclosed in the pro- 
ceedings. It is to be noted that whereas 
the other sections hereinbefore referred 
to contain guidelines for the police 
officers in making investigation, this 
section expressly provides that any person 
in authority even if he is not a police 
officer must guide himself accordingly, 
in case where a crime is being investi- 
gated under this Chapter of the Code. 
All this is however subject: to the pro- 
visions of sub-section (2) which allows a 

rson to make any statement against 

is own interest by way of confession if 
he does so of his own free will. Even 
then the law enjoins by section 164 that 
such a statement or confession can only 
be recorded by a Magistrate of the Class 
mentioned therein and even such a 
Magistrate must explain to the person 
making the confession before recording 
the same, that he is not bound to make 
it and if he does so it may be used as 
evidence against him. Further the 
Magistrate must make sure that the 
person was making the confession volun- 
tarily and not acting under any pressure 
from an outside source. 


19. All the above provisions of the 
Code are aimed at securing a fair investi- 
gation into the facts and circumstances 
of the criminal case; however serious 
the crime and howsoever incriminating 
the circumstances may be against a 
person supposed to be guilty of a crime 
the Code of Criminal Procedure aims at 
securing a conviction if it can be had by 
the use of utmost fairness on the part of 
the officers investigating into the crime, 
before the lodging of a charge sheet. 
Glearly the idea is that no one should be 
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put to the harassment of a criminal trial 
unless there are good and substantial 
reasons for holding it. 


20. Section 169 of the Code empowers 
a police officer making investigation to 
release an accused person from custody 
if there is no sufficient evidence or reason- 
able ground of suspicion to justify the 
forwarding of him to a Magistrate by 
taking a bond from him with or without 
sureties. Section 173 enjoins upon a 
police officer to complete the investi- 
gation without unnecessary delay and 
forward to a Magistrate empowered to 
take cognizance of the offence a report 
in the form prescribed by Government 
setting forth inter alia the names of the 
parties, the nature of the information and 
the names of the persons who appear to 
be acquainted with the circumstances of 
the case and to communicate to the State 
Government the action taken by him to 
the person, if any, by whom information 
relating to the commission of the offence 
was trst given, When a report has 
been made under this section it is the 
duty of the officer in charge of the police 
station to furnish to the accused before 
the commencement of the enquiry or 
trial a copy of the report above mentioned 
and of the first information report under 
section 154 and of all other documents 
or relevant extracts on which the prose- 
cution proposes to rely including the 
statements and confessions, if any, record- 
ed under section 164 and the statements 
recorded under sub-section (3) of section 
161 of all persons whom the prosecution 
proposes to examine as its witnesses. 


21. In our view the enquiring officer 
pursued the investigation with such zeal 
and vigour that he even enquired int 
and took down statements of persons 
who were supposed to have provided the 
appellant with articles of food wort 
trifling sums of money long befor 
the launching of the enquiry. The whol 
course of investigation as disclosed i 
the affidavits is suggestive of som 
predetermination of the guilt of th 
appellant. The enquiring officer was a 
high-ranking police officer and it is 
surprising that simply because he was 
technically not exercising powers und 

Chapter XIV of the Criminal Procedure 
Code, in that a formal first informatio 
report had not been lodged he overlook 


(Chapter. 


I 


or deliberately over-stepped the limits 
of investigation contained in the said 
He recorded self-incriminatin 
statements of a number of persons an 
not only secured their signatures thereto 
obviously with the idea of pinning them 
down to those but went to the length of 
providing certificates of immunity to at 
least two of them from the evil effects of 
their own misdeeds as recorded. It was 
said that the certificates were given after 
the statements had been signed. It is 
difficult to believe that the statements 
could have been made before the grant 
of oral assurances regarding the issue of 
written certificates. There can be very 
little doubt that the persons who were 
given such immunity had made the state- 
ments incriminating themselves and the 
appellant under inducement, threat or 
promise as mentioned in section 24 of 
the Indian Evidence Act. 


22. It is no doubt the duty of the State 
to track down and punish all delinquent 
officers but it is certainly not in accor- 
dance with justice and fairplay that their 


conviction should be sought for by such 
questionable means. 


23. The office of the Directorate of 
Vigilance and Anti-Corruption Depart- 
ment, Madras, became a police station for 
the purpose of the Criminal Procedure 
Code under sub-clause (s) of sub-section 
(1) of section 4 of the Code by a notifi- 
cation dated 25th May, 1964. Prior 
to that it was only functioning under a 
Memorandum No. 1356/64-2 dated 8th 
April, 1964, when it was set up to ensure 
the maintenance of the highest standard 
ofintegrity and probity in public servants. 
If the investigation had been taken up 
after 25th May, 1964, it would have been 
one under Chapter XIV of the Code 
without any doubt. 


24, Although we are not disposed to 
concur with the view that the investi- 
gation under Chapter XIV of the Code 
started as early as 15th April, 1964, we 
are of opinion that there was no warrant 
for the Vigilance and Anti-Corruption 
Department which was in charge of one 
of the highest police officers of the State 
to disregard to provisions of sections 162 
and 163 of the Code of Criminal Pro- 
cedure. The investigation was of a 
type more thorough and elaborate than 
is usually to be found; as noticed already 
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it was in charge of a senior police officer 
who had the assistance of two police 
inspectors in the matter. No blame 
attaches to them for making enquiries of 
a large number of persons but the whole 
course of investigation is suggestive of 
guidance by someone who was intimately 
familiar with the affairs of the appellant 
and his department and throwing out 
scents which the investigating officers 
were only too keen to pick up and follow. 
The appellant may have been guilty of, 
all the charges levelled against him but 
we cannot approve of the manner in 
which the investigation against him was 
conducted and an attempt made to lay a 
guideline for the persons who were to be 
cited as prosecution witnesses in thei 

evidence at the trial. To say the least 
it would be surprising to find so man 

persons giving confessional and selt- 
incriminatory statements unless they had 
been assured of immunity from the evil 
effects thereof whether oral or in writing, 


25. There can be no execuse for the 
Directorate of Vigilance and Anti-Corrup- 
tion for proceeding in the manner adopted 
in the preliminary enquiry before the 
lodging of the first information report. 
As soon as it became clear to them—and 
according to the High Court it was before 
13th March, 1964, in which we concur— 
that the appellant appeared to be guilty 
of serious misconduct, it was their duty 
to lodge such a report and proceed further 
in the investigation according to Chapter 
XIV of the Code. Their omission 
to de so cannot prejudice the appellant 
and the State ought not to be allowed to 
take shelter behind the plea that although 
the steps taken in the preliminary enquiry 
were grossly irregular and unfair, the 
accused cannot complain because there 
was no infraction (sic) of the rules of the 
Evidence Act on the provisions of the 
Code. : 
26. In our view the granting of amnesty 
to two persons who are sure to be exami- 
ned as witnesses for the prosecution was 
highly irregular and unfortunate. It 
was rightly pointed out by the High 
Court: 
“Neither the Criminal Procedure Code 
nor the Prevention of Corruption Act 
recognises the immunity from prose- 
cution given under these assurances 
and that the grant of pardon was not 
in the discretion of police authorities”, 
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We are not impressed by the argument 
that the appellant was .singled. out from 
a number of persons who had aided the 


appellant in the commission of various , 


acts of misconduct and that they were 
really in the position of accomplices. 
It was pointed out by the High Court 
that the prosecution may have felt .that 
“if the subordinate officers were joined 
along with the appellant as accused the 
whole case may fall for lack of evidence”. 
In our view, if it be a fact that it was the 
appéllant who was the head of the depart- 
ment actively responsible for directing the: 
commission of offences by his subordinates. 
in a particular manner, he cannot be: 
allowed to take the plea that unless the, 


subordinates were’ also joined as co-: 


accused with him the case should not 
e allowed to proceed., 
27. - It was contended before us by the 


learned “Advocate-General for the State. 
of.Madras that both the High Court and , 


the Special Judge had gone wrong in the 
interpretation of section 5 (1) (b) of the- 
Prevention of Corruption Act. Having 
heard Counsel on both sides, we find our- 
selves unable’ to sustain the view of the 
High. Court on this point. Omitting the 
portions of the section which are not rele- 
vant it reads : 


t5 (1).’A public servant is said to°com- 
mit the offence of criminal misconduct— 
(az)* - * r. + 

(6) if he 

-..0., for himself...... any valuable 
thing without consideration or for a 
consideration which he knows to be 
inadequate, from any person (whom 
he knows to have been, or to be, or 
to be likely to be concerned in any 
proceeding: òr business transacted or 
about to be transacted by him, or) 


habitually accepts or obtains 


having any connection with the official ' 


„functions of himself, or 
*o x P E E 
sub-section within 
qnie the expres- 

e same way as the 





read “ any, person having any connection 

ith the official functions of himself”? 
would include any subordinate -of the 
person who accepts the valuable thing. 
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The words ‘‘ of himself ° do not refer 
to the person-in the expression “any, 
person” but refers to the pronoun “he” 
at thé beginning of the sub-section. 
A: subordinate of the public servant 
would: have connection with his official 
functions. In our view the sub-section 
aims at folding within its ‘ambit not only 
outsidérs “ who are likely to be concerned 
in any proceeding or business transacted) ' 
or: about to be transacted” by the public 
officer but also any subordinate or any 
other person who is connected with the 
official functions ‘of ‘the public servant. 

28. .In the result, all the appeals are ` 
dismissed. Although we do not ‘endorse 
the view-of the High Court with regard to 
the date of the commencement of the 
inyestigation so far as-Chapter XIV of ° 
the Code of Criminal Procedure is: con- 
cerned, we do hold that serious jrregulari- 
ties were committed in the so-called “‘full- 
fledged enquiry” to the prejudice of the 
appellant. Wé:dò not however feel that 
there is any’need to modify the directions 
given by the High Court to the Special 
Judge who will follow the dir¢g¢tions of 
the High Court in addition to the modifi- 
cation indicated by us. : 


V.M.K. Appeals dismissed. 


. ND OF VOLUME (1971) II M.L J. 
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